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The  cases  re-reported  in  this  Yolnme  will  be  foondi 
originally  reported  in  the  following  State  Reports : 

OomnNnouT  Rsfoim    -    «    -    «    -  YoL  ST.  186& 

HoiTSTOV*!  DsLAWAia  BsFOEfi.  «    -    -  ToL  1.  185& 

Florida  Riromn.      «.«.----» ToL  S.  1858. 

OsoBsiA  Rsroam      -    • Yoli.  ti,M,M.  i  \^^ 

Iluhoib  Rspoeti.  ••-•--  Yolfl.  19, 10,  SI.  1858. 
IrouvA  Rxpomn.      ..----  Yok  10^  IL  185& 

Iowa  Rspomn.      .•-«-*--  Yolo.  6,  7.  1858. 

HsTCALTi'i  Kkvtucst  Riroai%     -    -  ToL  L  1858, 1859. 

LouiiiAJiA  imruAi.  RsroBinL      -    «-    -  YoL  IS.  1858. 

MAin  RspoETS.    .---•.-  YoLk  45,  48.  1858. 

IfAETLAVD  RBFOEm  --.--.  Yolik  IS,  18.  1858, 1859. 
QtjLtB  HAMAcaiuuns  R»on&  -  -  Tok.  10, 11, 11  1858. 
iffifMtflAM  BnoEn.    -•-«.•«  YoL  t*  1858. 
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w  fMspofttd  If  In  hMfjr-AMad 


BAMA-<1  Minor)  12;  (1  Stow.)  18;(2Stow.)  19.aO;(38tom)aO,  21; 
{IStov.  ftP.)21;  (l,2,8Stow.  AodP.)  23;(4,  5  8tov.  ft  P.)  24;  (S 
Stow,  and  P.,  and  1  Porter)  26;  (1,  2  Porter)  27;  (3,  4  Porter)  29;  (4, 
5,  6  Porter)  30;  (6,  7  Porter)  31 ;  (8,  9  Porter)  33;  (D  84,  86;  (2.  3) 
86;  (3, 4)  37;  (4, 6)  89;  («,  7)  41 ;  (7, 8)  42;(9, 10) 44;(ll,  12) 46; 
(13, 14, 16)  48;  (16, 16)  60;  (17, 18,)  62;  ( 18, 19)  64;  (20,  21)  56; 
(22,  23)  68;  (24,  25)  60;  (26,  27)  62; (16, 16,)  63;  (28, 29)  66; (29, 30, 
31)  68;  (31,  32,  S3)  7a 

Aekax8as-(1,  2)  38;  (2)  85;  (3)  86;  (4)  87,  88;  (5)  39,  41 ;  (6)  42: 
(7,  8)  44, 46;  (8,  9)  47;  (9, 10)  50;  (10, 11)  62;  (11, 12)  64;  (12, 13) 
66;  (13, 14)  68;  »14, 15)  60;  (17, 18)  66;  (18, 19)  68;  (19)  70. 

CALifORNiA-<l)  62, 64;  (2)  56;  (3)  68;  (4)  60;  (5)  68;  (6)  66;  (7, 8)  68; 
(9, 10, 11)  70. 

ComrsofnouT— (Eirby,  and  1,  2  Boot)  1;  (1,  2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(5Day)5;(l)6.7;(2)7;(3)8;(4)10;(5)13;(6)16;(7)18;(8)20; 

(9)21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13, 14) 

36;  (14)  86;  (15)  88,  39;  (16)  41 ;  (17,  18)  44;  (18)  46;  (19)  48;  (19, 

20)  60;  (20)  62;  (21)  64;  (21, 22)  66;  (22)  68;  (23)  60;  (23, 24)  63; 

(25)  66;  (25,  26)  68;  (27)  71. 
DiLAWARX-Kl  Harr.)  23,  25,  26,  27;  (2  Harr.)  29,  30,  31,  83;  (4 

Hanr.)  42,  44;  (5  Harr.)  48,  60;  (1  Hooat.)  63,  68,  71  • 
Flqbida-KI)  44, 46;1[2)  48, 60;  (3)  52;  (4)  54, 56;  (5)  58;  (6)  68, 65; 

(7)  68;  (8)71. 
OiQRoiA-(l  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4, 6)  48;  (6,  7)  50; 

(8,  9)  52;  (9, 10)  64;  (11. 12)  56;  (12, 13, 14)  58;  (15, 16)  60;  (17, 18, 

19)  63;  (19, 20)  65;  (21, 22,  23)  68;  (24,  25,  26)  71 . 
lLuaioi»-(Brae0e)2;(lScam.)  25,26, 27, 28, 29,80,82, 8d;(2Scam.) 

33,  36;  (3  Scam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  39;  (1  0ilm.)41; 

(2  QOm.)  48;  (3  Oilm.)  44;  (4  Oilm.)  46;  (5  Gilm.)  48,  50;  (11)  60; 

(11»  12)  62;  (12, 13)  54;  (13,  14)56;(14, 15)58;(15)  60;(16)  61;  (16, 

17)  68;  (17, 18)  66;  (18, 19)68;  (19,  20, 21)  71. 


12  SOHXDULB. 

ImiAVA  HI  BUcU )  1  a.  (2Bliiokl )  1 8,20,21  ;(3Bbokl )  2a.96;(4BUckf.) 
28,  20,  80,  32;(5Blftekl)82,d3,85,86;(6BUekl)36,88,30; 
(7  Bteokf.)30,41,43;(8Blaokf.)44,46;  (1)48,60;  (2)62;(2,8)  54; 
(3)  66;  (4)  58;  (fi,  6)  61;  (6,  7)  63;  (7,  8)  66;  (9, 10)  68;  (1%  H)  71. 

Iowa— Morrii)  30, 41 .43;  (1 0.  Qreene)  46, 48, 60;  (2  G.  Grcene)  52; 
(3  G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  66,  (3,  4)  66; 
(4,  5)  68;  (8, 7)  71. 

KximnxT— (1  Sneed)  2;  (Haidin)  3;  (1  Bibb)  4;  (2  Bibb)  4,6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.K.  Biareb.,  andlitt  SeL  Caa.)  18 
(8  A.  K.  Hanh.,  and  1,  2  litt)  13;  (3,  4  Lttt.)  14;  (1,  2  Hon.,  and  ' 
litt)  16;  (3,  4  Hon.)  16;  {^  8  Mon.)  17;  (7  Hon.)  18;  (1,  2,  3  J.  J. 
Marah.)  10;  (3,  4,  6  J.  J.  liarah.)  20;  (6,  8  J.  J.  Marah.)  22;  (7  J.  J. 
Marah.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  20; 
(5  Dana)  30;  (8,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
36;  (1,  2  R  Mon.)  36;  (2,  3R  Mon.)  38;  (3,  4  R  Mon.)  39;  (4,  5  B- 
Mon.)  41 ; (6,  8  B.  Mon.)  43;  (8  R  Mon.)  44;  (7  R  Mon.)  46;  (7,  8  R 
Mon.)  46;  (8,9  R  Mon.)  48;  (9,  10 R  Mon.)  60;  (l(K  11  R  Mon.)  62; 
(12  R  Mon.)  64;  (13  B.  Mon.)56;(14R  Mon. ) 68; (14, 15 R Mon.) 61; 
(IS,  18  R  Mon.)  63;  (17  B.  Mon.)  06}  (18  B.  Mon.)  68;  (1  Meto.)  71. 

Lomau]iA-Kl»2,  3 Mart)  6;  (3,  4  BCart.)  6;  (5,  8,  7Mart)  12; (8^  9,  10,  11, 
12  Mart)  13;  (1,  2  Mart,  N.  a)  14;  (3  Mart,  K.  &)  16;  (4,  5  Mart, 
K.  &  16;  (8  Mart.,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,  N.  R)  10» 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  8)  26;  (8,  7)  26;  (8)  28;  (9, 10) 
20;  (11)  30;  (12)  32;  (13, 14)  33;  (15, 18)  36; (17, 18, 19)  36; (1  Bob.) 
36;  (1,  2,  3  Bob.)  38:  (4,  5,  8  Bob.)  30;  (8,  7,  8^  9  Bob.)  41;  (10,  11, 
12 Bob,)  43; (1  Ann.)  45;  (2  Ann.) 46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  62;  (8  Ann.)  64;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71* 

Maifb— (1  OreenL)  10;  (2  GreenL)  11;  (3  Greenl.)  14;  (4  GfMd.)  16l 
(SGreenl.)  17;(8QreenL)  10;  (6,  7  GreenL) 20; (7, 8  GreenL)  22; (8, 9 
GfeenL)  23;  (10  Me.)  25;  (11)  25,  26; (12)  28; (13)  20;  (14)  30,  3U 
(15)  32;  (15.  16)  33;  (17)  35;  (18, 19)  36;  (20)  37;  (21.  22)38;  (22,  23) 
30;  (23,  24)  41 ;  (25)  43:  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30, 31) 
60;  (31,  32)  62;  (32,  33)  54;  (34,  35)  56;  (35,  38,  87)  58;  (37)  60;  (38) 
61;  (39,  40)  63;  (41.  42)  66;  (43,  44)  60;  (45,  48)  71. 

Mabtland— (1>  2,  3,  4  H.  ft  M.)  1;  (1  H.  ft  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
6,  6;  (4  H.  ft  J.) 7;  (5  H.  ft  J.)  0;  (6  H.  ft  J.)  14;  (7  H.ft  J.)  16;  (1 BL 
Oh.)  17,  18;  (1  H.  ft  G.)  18;  (1.  2Gm  ft  J.)  10;  (2BL  Gh.,  and  2,  3G. 
ft  J.)  20;  (3BL  Ch.,  and  3  G.  ft  J.)  22;  (4, 5  G.  ft  J.)  28;  (5, 8  G.  ft  J.> 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  20;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  36,  37;  (12G.ft  J.)38;(lGill)  80; 
(2  GiU)  41;  (3  Gill)  43;  (4  GiU)  45;  (5,  8  Gffl)  46;  (8,  7  GiU)  48;  (S 
GiU)  50;  (9  GiU)  62;  (1)  64;  (2.  3)  66;  (4»  5)  60;  (5,  8, 7)  61 ;  (8)  63; 
(9)  66;  (10,  11)  60;  (12,  13)  71. 

susiraMQiun<'y )  1 ;  (D  2;  (2,  3.  4)  3;  (5, 6)  4;  (7, 8)  6;  (9,  U^  11)  6; 
(12, 18, 14)  7;  (15,  16)  8;  (17)  0;  (IPick.)  ll;(2Piok.)13;(3Plak.)  16; 
(4,  5PIok.)  16;(8Pick.)17;(7.  8,  9Pick.)  19; (9 10 Plot)  20; (11, 11 
Pibk.)  22;  (12,  13Piok.)  24;  (13,  14,  15  Pick.)  26;  (15,  18  Piok.)  26; 
(18, 17PioL)  28;  (18  Pick.)  20:  (19 Pick.)  31; (20 Pick.)  32; (22 Piok.) 
83;  (23  Pick.)  34;  (24  Pick,  and  1,  2  Met.) 35;  (2,  3  Met)  37;  (3,  4,  5 
Met)  38;  (5^  8,  7  Met)  39;  (7.  8  Met.)41 ;  (9.  lOMet )48;  (11, 12  Met. 


SCHEDULB.  19 

451(12.13 Met)  46;  (l.SCiialL)48;  (8.4GulL)S0;(50nali.)61;(5, 
6Ciuh.)52;(erCiialL)68;(7,80iulL)64;(90iidL)56,57;  (lOCiish.) 
67;  (11, 12  Ciuih.)  60;  (h  SOny)  61;  (8  Gny)  68;  (4Gt»7)  64;  (6» 
e,  7  Gny)  66;  (8»  9,  10  Gny)  60;  (10,  U»  12  Qnj)  71. 

MiGmoAV-Hl  l>o<ig^)  40.  41;  (2  Dong.)  43,  46,  47;  (1)  48.  51.  63; 
(2)  66. 67;  (2.  3)  50;  (8)  61;  (3)  64;  (4)  68;  (4)  60;  (5)  71. 

MiinnDsoTA-Hl)  65;  61;  66;  60. 

ICmniFn— <Walk«r)  12:  (1  How.)  26,  23,  20.  81;  (2  How.)  82;  (3,  4 
How.)84;  (4,5How.)36;  (5How.)37;  (6How.)d8;  (7How.andl& 
ft  M.)  40;  (2, 3  &  ft  H)  41;  (4, 5  &  ft  M.) 43;  (5^  8t  7  S.  ft  M.)  45;  (8, 
9aftM.)47;  (9»10&&M.)48;(llS.ftSi.)40;(12,18S.ftH.)51; 
(18, 14& ft M.)  63;  (28)  55, 67;  (24, 25) 67;  (26, 26)  50;  (27, 28) 61; 
(28,  29,  30)  64;  (31,  82)  60;  (33,  34)  60. 

MiasovBi-HD  13, 14;  (2)  22;  (3)  22, 23, 25, 26;  (4)  28, 20, 31;  (5) 
31 ,  32;  (6)  34, 35;  (7)  37, 38;  (8)  40, 41 ;  (9)  43;  (9, 10)  45;  (10, 
11)  47;  (11, 12)40;  (12)51;  (13)  58;  (14. 15)66;  (15. 16, 17)  57;  (17, 
18, 19)  50;  (19, 20)  61 ;  (20, 21,  22)  64;  (22, 23,  24)  06;  (24, 25, 26)  60. 

Nkw  HampshhuMI)  8;  (2)0;  (3)  14;  (4)  17;  (5)  20. 22;  (6)  23, 25,  26; 
(7)  26,  28;  (8)  28,  20,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37; 
(13)88;  (13, 14)40;  (15,  16)41;  (16, 17)  43;  (18)45,47;  (19)40; 
(19,  20)  51;  (21.  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  57;  (26,  27,  28) 
60;  (28,  29)  61;  (30,  31,  32)  64;  (33,  34)  66;  (34,  85)  60. 

New  JxBSKT--(Coze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  Sonth.)  7;  (2  Sonih.)  8; 
(1  Halst.)  10;  (2HAlst)ll;  (3Halst)  14;  (4Habt)  17;  (SHabt)  18; 
(6Halet.)  10,20;  (1  Sax.,  7  HaUt)  21;  (1  Or.,  1  Sax.,  7Halst.)  22; 
(1  Sax.,  1  Qr.)  23;  (1, 2 Or.)  26;  (2 Qr.)  27;  (8  Gr.)  28, 20;  (2 Gr.  C^i.) 
20;  (IHarr.,  3Gr.  C1l)31;  (IHarr.,  IGr.  G1l)32;  (2Harr.,lGr.  Ch.) 
84;  (1  Gr.  C^, 2,  3  Harr.)85;  (3  Harr.)  87;  (3Gr.  Gh.,  1  Spencer,  3  ft 
4Harr.)88;  (lSpenoer,8Gr.  Gh.)40;  (8Gr.Gh.)41;  (1  Spenoer,3Gr. 
Gh.,  1  Halst.  Ch.)  43;  (1  Spencer,  1  Halst  Ch.)  45;  (1  Zab.,  2  Halst 
Ch.)47;  (2  Zah.,  3  Halst  Ch.)  51;  (2, 3Zab.)63;  (3  ZaK,  4  Halal  Ch.) 
65;  (2  Zabi,  1  Stock.  C^i.)  57;  (4  Zab.,  1  Stock.  Ch.)  50;  (4  Zab.)  61; 
(4  Zab.,  1  Dnteh,  1, 2,  3  Stock. Ch.)  64;  (2,  3  Stock.  Ch.) 66;  (1  Datch.) 
67;  (2  Dutch.,  3  Stook.  Ch.)  60. 

Fiw  ToRK-Hl>  2  Johns.  Cas.)  1;  (3  Johns.  Cas.,  1,  2  CaL  Cas.,  1,  2  3  CaL) 
2;  (1, 2, 3  Johns.) 8;  (4,  5  Johns.)  4;  (6,  7,  8  Johns.)  6;  (9, 10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15.  16,  17  Johns.,  3,  4  Johns. 
Ch.)8;  (18  Johns.,  5  Johns.  Ch.)0;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  1 1;  (1  Ck>w.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3. 
4,  5  Cow.)  16;  (6  Cow.)  16;  (7  Cow.)  17;  (8.  9  Cow.)  18;  (1  Pai.,  1,  2 
Wend.)  10;  (2,  3  Wend. )  20;  (2PaL,4,5,  6Wend.)21;  (2, 3  Pai.,  6,  7, 
8  Wend.)  22;  (3PaL)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pal,  10,  11 
Wend.)  25;  (4  Pal,  11.  12,  13  Wend.)  27;  (5  JfaL,  13,  14  Wend.)  28; 
(6  P^)  20;  (15,  16  Wend.)  30;  (6,  7  Pai.,  17.  18  Wend.)  31;  (7  Pai.. 
19,  20  Wend.)  82;  (7,  8  PaL,  21,  22  Wend.)  34;  (23.  24,  25  Wend.,  H 
PaL)  85;  (25,  26  Wend.,  1,  2  Hill,  9  PaL)  37;  (9  Pal,  2,  3  HiU)  38: 
(10  Pai,  4,  5,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10,  11  PaL)  42;  (1.  2 
Benio,  11  Psi,  1  Barb.  Ch.)43;  (1,  2  BarU  Ch.,  3  Denio)  45;  (4.  5 
Benio,  2  Barbi  Ch.)47;  (3  Barb.  C^,  5 Denio) 49;  (1,  2)  40;  (2, 3) 51; 
(3^  4)63;  (4, 5, 6)  55;  (6,  7)  57;  (7,  8, 9)  60;  (9, 10)  61;  (11, 12) 62; 
(12, 13)  64;  (13,  14)  67;  (15.  16)  60. 


14  SOHEDULB. 

BoBiH  Gabouba— <1  ICait^  1  Hayw.,  1  T§iyl.)  1;  (2  Etsyw.,  1  Coof.)  2i 
<1  MiuplL)8.4;  (2MiuplL)6;  (1, 2LftwB0p.)6;  (1 T.  R.)7;  (SMupb., 
1  HawkB)9;  (2 Hawks)  11;  (3 Hawks)  14;  (4 Hawks)  16;  (1  Ber.)  17{ 
(2 Dot.)  18, 21;  (1  Der.Eq.)  18;  (3 Der.,  2 Ber.  £q.)22, 24;  (4Dev., 
2DeT.  Eq.)26;  (4Der.,2])eT.  £q.,  1  D.  ft&,  1  D.ft B.£q.)  27;  (1,2 
D.  ftK,lD.ftK£q.)28,80;  (1  D.  ft  R  £q.,2D.ftK)31;  (3,4D. 
ft  K,  2  D.  ft  R  Eq.)  82;  (4D.  ft  R,  2  D.  ft  B.  £q.)  84;  (1  Ired.)  35| 
(1  Lrod.  £q.)  86;  (2  Ired.)  87;  (2,  3  Ired.,  2  Ired.  £q.)  88;  (3, 4 Ired., 
2,  3Ired.£q.)40;  (4, 5 Ired., 3 Ired. £q.) 42;  (5,6Ired.,3,4Ixed.Eq.) 
44;  (6, 7  Ired.,  4 Ired.  Gh.)45;  (7, 8  Ired.,  4»  5 Ired.  £q.)  47;  (8^  9 Ired., 
5  Ired.  Eq.)  49;  (9,  10,  Hired.,  6  Ired.  Eq.)  61;  (11  Ired.,  7  Ired.  Eq.) 
68;  (12. 13  Ired.,  Sired.  £q.)66;  (13  Ired., 8  Ired. £q.,Bii8beeL.,  Boa- 
bee  Eq.)  67;  (Bosbee  L.,  1  Jones  L.,  Busbee  Eq.,  1  Jones  Eq.)  69;  (1,  2 
Jones  L.,  1, 2  Jones  Eq.)  62;  (2  Jones  Eq.,  2, 3  Jones  L.)  64;  (3, 4  Jones 
L.,  2,  3  Jones  Eq. )  67;  (3  Jones  Eq.,  4,  6  Jones  L.)  69. 

Qmo-<l)18;  (2)16;  (3)  17;  (4)19,20;  (5)22, 24;  (6)26,27;  (7)28,80i 
(8)81,32;  (9)84;  (10)86;  (11)87,88;  (12)40;  (13)42;  (14,15)46; 
(16)  47;  (17)  49;  (18)  61;  (19)  68;  (20)  66;  (1,  2  Ohio  St)  69;  (3,  4 
Obio  St )  62;  (4, 5  Obio  St)  64;  (5, 6  Obio  St)  67;  (7, 8  Obio St)  7a 

Obbook--(1)  62. 

PlirK8TLTAiaA--(l  Add.,  1,  2,  3  DalL,  I,  2  Teates)  1;  (1  Bin.,  3,  4  Teates) 
2;(2Kn.)4;(3,4Bin.)6;  (5,6Bin.)6;  (l,2S.ftB.)7;  (3,4S.ftR.)8s 
(5,6&ftR.)9;(7aftR)10;  (8, 9 S. ft R)  11:  (10 a  ft  R)  18;  (U, 
12S.ftR.)14;  (13S.ftR)16;  (14, 15»  16&ftR.)  16;(17S.ftR)17t 
(1  Kawle)  18;  (2 Bawle)  19;  (2  Rawle,  1, 2 P.  ft  W.)  21 ;  (3  Bawle,  2, 3 
P.  ft  W.)  23,  24;  (4Rawle,  1,  2  Watts)  26;  (4BawIe,  2,  3  Watts) 27s 
(5Bawle,4Watt8)28;(lWbart)29;  (l,2Wbart,5Watt8)80;  (6Watt8, 

3  Wbart)81;  (7  Watts)  82;  (4  Wbart)  88;  (8,  9  Watts,  4,  5  Wbart| 
84;  (9,  10Watts,6Wbart)86;  (6  Wbart,  1,2,3  W.  ft&)87;  (3  W. 
ft  S.)  88:  (3,  4,  5  W.  ft  S.)  89;  (5, 6  W.  ft S.) 40;  (7, 8,  9  W.  ftS.)42; 
(1, 2 Pa.  St)  44;  (2,  3,  4,  5)  46;  (5,  6,  7)47;  (7,  8,  9,  10)  49;  (10, 11. 
12)  61;  (13,  14,  15)  68;  (16,  17,  18)  66;  (18,  19,  20)  67;  (20,  21)  69t 
(22)  60;  (22,  23,  24)  62;  (24,  25)  64;  (26,  27)  67;  (28,  29)  70. 

Bbodb  IsLAHiMl)  19.  86. 61.  63;  (2)  66.  67,  60;  (3)  62;  (3, 4)  67i 
(4,  5)  70. 

South  Oabouka— (1,  2  Bay,  1  Desan.  Eq.)  1;  2  Desan.  Eq.,  1  Bror.)  2;  (2 
Bier.)  3;  (3 Desan.  Eq.,  2  BreT.)4;  (3  Desan.  Eq.,  3  Brer.)  6;  (4  Desan. 
Eq.,  3  Btot.)  6;  (1  N.  ft  M.)  9;  (1  N.  ft  M.,  1  McC.)  10;  (1,  2  Mill) 
12;  (2McO.)  18;  (1  Harp.  Eq.)  14;  (3MoG.)  16;  (1. 2  MoC.  Gb.)  16| 
(4MoC.)  17;  (1  Harp.)  18;  (1  BaL)  19;  (1,  2BaL,  1  Bal  Eq.)  21;  (2 
Bai,  1  Bai  Eq.,  1  Ricb.  Eq.)  28;  (1  Bicb.  Eq.)  24;  (1  Hill,  1  HiU  Cb.) 
26;  (2  Hill,  1, 2  HiU  C^)  27;  (2  HiU  C^)  29;  (3  HiU,  1  RUey,  1  Riley 
Cb.,  2  HiU  Cb.)  30;  (Dudley)  81 ;  (Rioe)  88;  (Cbeves)  84;  (McM.)  86; 
(1  McM.  Eq.,  2  McM. )  87;  (2  McM. ,  1  Spears  Eq. )  89;  (1  Spears,  1  Spean 
Eq.)40,  42;  (1  Ricb.  Eq.,  1  Ricb.,  2  Spears)  42;  (1,  2  Ricb.,  1,  2 Ricb. 
Eq. ) 44;  (2, 3 Ricb.) 46;  (2 Ricb. Eq.) 46;  (IStrob.  Eq.,  l,2Strob.)47; 
(2, 3  Strob.,  2 Strob.  Eq. ) 49;  (3, 4  Strob.)  3  Strob.  Eq.) 51 ;  (4.  5 Stroh.. 

4  Bicb.,  4 Strob.  Eq.)  58;  (3, 4Ricb.  Eq.,  4,  5, 6  Ricb.)  65;  (4  Ricb.  Eq.. 
ffR]eb.)67;  (5, 6  Ricb.  Eq.,  6  Ricb.) 60;  (6,7Ricb.  Eq.,  7,  8Riob.)62j 
(7,  8  Ricb.  Eq.,  8,  9  Ricb.  L.)  64;  (9)  10  Riob.  L.)  67;  (8,  9  Riob.  Eq... 
10.  11  Ricb.  L.)  70. 


SOHXDUUL  15 

OT«l)8;(lCooka,  20T«t)6;(8>4,5Hft7.)0<(?tek)14: 
(M.  ft  T.)  17;  (1,  %  8  Ta«.)  24;  (4, 5  T«f.)  20;  (e,  7  Tog.)  27;  (8 
Tog,)  20;  (9,  10  Tog.)  80;  (10  Tocg.)  81;  (1  M«igi)  88;  (1  Humph.) 
84;  (2  Hmiq^)  30, 87;)  8  Huaph. )  80;  (4  HuaplL )  40;  (6  Humph  ) 
42;  (6  HumpL)  44;  (7  Humph.)  46;  (8  Hunph.)  47;  (8,  9  Hvmph.) 
40;  (9»  10  Humph.)  61;  (10^  H  Huaph.)  68;  (1  Swan)  66, 67;  (2 
8wia)  68;  (1  Snaed)  60;  (1,  2  Snaed)  62;  (2  Snaed)  64;  (8  Snaad)  66; 
(3»  4  Snaad)  67;  )4,  6  Snaad)  70. 

TkzA»~(l)  46;  (2)  47;  (8)  40;  (4»  5)  61;  (6^  6)  66;  (6)  66;  (7,  %  9)68; 
(9, 10^  11)  60;  (11, 1%  18)  62;  (18»  14, 16)  66f  {It,  17, 18)  67;  (18, 
19,  20)  70. 

Vauoin^l  N.  Ch^,  1  B.  Cadp.)  1;  (1,  2  Tykr)  2;  (1  D.  Ghi^)  6,  12; 
(lAik..2D.(^pu)  16;  (2Aik.)  16;  (1)  18;  (2)10.21;  (8)21.28; 
(4)  28,  24;  (8)  26;  (6)  27;  (7)  20;  (8)  80;  (9)  81;  (10)  88;  (11) 
84;  (12)  86;  (18)  87;  (14)  80;  (18)  40;  (H  17)  42;  (17, 18)  44; 
(18, 19)  46;  (19)  47;  (20)  40;  dKK  21)  60;  (21»  22)  62;  (22, 28)  64; 
(23) 66;  (24,  26) 68;  (26,26)60;  (26^27)62;  (27,28)66;  (28,29) 
67;  (29)  70. 

ViMnrxA-Hl  JcA,  1,  2  Wadb.,  1»  2  Gall)  1;  (^  4,  6  Oall)  2;  (1,  2  H.  ft  Bl, 
6  Gbll)  8;  (4  H.  ft  11, 1  UmbL)  4;  (1  Ya.  Oaa.,  2, 8  Mul)  6;  (4  Itait ) 
6;  (6  Mnnf.)  7;  (6  Mul,  8;  (1  CMfan.)  0;  (1  Band.)  10;  (tBand.  14; 
(3,  4  Band.)  16;  (6  Band.)  16;  (6  Band.)  18;  (1  Ldfl^)  10;  (2  U^) 
21;  (8  L>jgh)  28;  (8, 4  Ugh)  24;  (4  hd^)  26;  (6  Leigh)  27;  (8 
Laigh)  20;  (7  Ldgh)  80;  (8  Jjb^)  81;  (9  hd^)  88;  (10  Ld|^)  84; 
(11  Laigh)  Sei  (11, 12  Ldgh)  87;  (1  BoK  80, 40;  (2  Boh.)  40;  (1 
0ntt)42;(2Giatt.)44;  (8Gnitk.)46;  (4Giatt.)47;  (4,60imit) 
60;  (6,6Giatt.)62;  (7Gfa*l.)64;  a8Giatt.)66i  (9€hatt)68; 
(9, 10  Gnli.)  60;  (11  Giatt  02;  (12  Qfa*t  66;  (18  Goitfc.)  67;  (18 
0Tatt.)70. 

Wnoomoi-d PSn.) 80, 40,  42,44;  (tPfaL,  1  Ghand.)02;  {%  8  PSn., 
2;  8 Ohaad.) 64i  (8PfaL)60f  (1.2)00|  (» 02i  (4)  00;  (6) 08i  (•) 
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Cayzer  y.  Taylor 804 

Chaffee  y.  Jones 761 

Chamberlain  y.  Prebla 681 

Chamberlain  y.  Wilson 671 

Chambers  y.  Coohran 409 

Chambers y.  Irwin •.••••  807 

Champlin  y.  Tilley • 67 

Chandlery.  Spragne....... 726 

Chaplin y.  Hawes .••••••• 87 

Chapman  y«  Mnroh..,. 491 

Chapman  y.  Walton 

Charles  y.  Cooes 

Chssey.  Chase , 711 

Chase  y.  Eagle  Inn  Cb 659 

Chas  y.  Sntton  Mfg.  Cb 94 

Chase  y.  Waahbnm 880^  881 

Cheale  y.  Kenward. . . .  • •  788 

Cheatham  y.  Cheatham 605 

Cherry  y.  Monro 890 

Chesapeake  ft  Ohio  Canal  y.  Bal- 
timore ft  Ohio  B.  B.Co 414 

Chester  Glass  Ca  y.  Dew^y.  840, 

Chestnntwood  y.  Hood 

Ghewning  y.  Johnson 

Chioagoy.  Major ••. 

Chicago  ft  Alton  B.  B.  Co^  y. 

Gretzner 289,  244 

Chicago  ft  Alton  B.  B.  Oo.  y. 

Murray 

Chicago  ft  Alton  B.  B.  Co.  y.  Pon« 

drom • 

Chicago,  R,  ft  Q.  B.  B.  Coi  y. 

Canoman 

Chicago,  R,  ft  Q.  B.  B.  Co.  y. 

Damerell  .•••... 

Chicago,  R,  ft  Q.  B.  B.  Oo.  y. 

Hazzard 244 

Chicago,  R,  ft  Q.  B.  B.  Co.  y. 

Payne 

Chicago,  R,  ft  Q.  B.  B.  Oo.  y. 

Stomps 

Chicago,  ft  D.,  ft  V.  B.  B.  Co.  y. 

SmSh 

Chicago  ft  Miss.  B.  B.  Co.y.  Pat- 

■  xshin •••..••••.••• • 

Chicago  ft  N.  W.  B.  B.  Oo.  y. 

Sweeney • 

Chioago  ft  N.  W.  B.  &  Oo.  T. 

Tajlm 244 

ChicMO  ft  B.  I.  B.  K.  Go.  y.  P^ 

obin 289,  248 

Chioago  ft  B.  L  B.  B.  Co.  y.  Still,  ia 
Chicago  eto.  B.  B.  y.  Abend  ....  804 

Chicago  eto.  B.  B.  y.  Boyoe 169 

Chicago  eto.  B.  B.  C&  y.  Cole- 
man   498 

Chicago  etc  B.  B.  y.  Collins ... «  168 
Chioago  etc  B.  B.  y.  Donahne  ••  804 


Oabmb  OmD. 


ChioigoeliL  R.R  v.Gfwoiy...  a04 

aua«»  «>te.  R.  &  T.  Ifay. 104 

Gbicago  «(l&  R.  R.  ▼•  MeKMa. . . 

906^887 

Ch]aigoel&  &  &  T.aswyv....  290 

•la.  R  R  T.  8ootl 290 

•la.  B.  R.  T.  g^mvaa. . .  804 
_  •liL  &  Rfe  T*  8lPvU«.»«*  S04 
Chiongoeta  R  R  v.  Tk]4or....  a04 
Ghi4a«oeto.  R.  R.  t.  Troeteh...  804 
ChloagoetaR.R.T.  Womn...  290 
Gbioigo  alD.  R.  R  Y.  Whipple. . .  290 

Chicago  etc  R'yv.BMulej 290 

Chicago  etc  R'y  ▼.  Jankins  •  •  •  • . 

CaifldV/StoddMdV//.V. 789 

Chndan  T.  8taU 079 

Childa  T.  Wniaa 762 

OhipmanT.  Palmar,...,, 818 

ChmtiaV.  Oiiffli 242 

ChriatnrT.  Bar^url 421 

Chnrchiiuui  T.  Smiiih „•  166 

Cinmiinati  eta  R  R  t.  If^rooa 

156^161,102 

aiici]iiiatia«eiRROo.T.PaaiMi  8U 

City  Bank  T.  PhOUpa 

Gi^  Conndl  d  MioBlgenafy  v. 

Oilmer.  ••,,•.••, 

GtyoC  Ghioago  T,  Jooay 

City  of  Ghioaoo  ▼•  llaran.  ...••, 

266,266»267 

City  of  Emporia  ▼.  SodflD 66 

City  of  Sprattfiald  ▼•  La  Olaira. .  286 

GiTaR]|&ffiU 748 

Civa  Bigbti  Oaaea 748 

Claflin  ▼.  Dawaon 822 

Claghom  T.  OtalUn 685,  667 

CUppv,  Ooa&iT€<Oadar.,,,S86»  867 

CUppT,  Tirrau .,  676 

GUrkT,  BamvaU 726 

Clafk  T.  CSarrington »  679 

ClazkT.  GomnioDwaalfli 481 

Clark  T.  Chamhariain 711 

dark  T.  Depew 489 

ClaHLT.  Farrow 608^  689 

OariL  r.  Fiahar 180 

CUrkT.Fitoh 8H  896 

ClariL  T.LakaSl  GlairalOL  loa Oou  812 

Oark  T.  PeoUiaiii • 812 

Clark  T.  Skinner 103 

Clark  T.  Spenoa 98^99^  100 

Clark  T.  Yalentiiia 116 

Clarke  T.  Peny 

CHaike  t.  Boohaafeer  eta  R  R, .  • 

Clary  T.  Iowa  Midland  R'y 

QemT.  Newoaatlaeta  Go  

GlemT.  State •  881 

Clement  T.  Caafield 297 

dement  r.   Weatam  U.  T.  Go. 

467,  468 

Ckmenta  ▼.  Collina 192 

Gl0TeIandeto.RRGoiT.  Elliott    84 
GUffnd  T.  Brandon 749 


GUfEordv. 

ChitaT,  Wf^m « 

(XMHMB  ▼•  x^aopie.,,«  •  •••  •••••••  oil 

OoataaT.  8aiicrtoB.,..,M^6B,  640 

CobamT.  Hiiwood 884 

Cohom ▼.  Webo. .•••••, •••••••  889 

CoehnuM  ▼•  Stale • 607 

Goddington T.  Bay,, •«•••••••••  497 

Oodman  ▼■  Japkii. . , ., 887 

Goer.  Snilk 166 

Coffin  T.  Anderaaa. •••,••• 189 

Goflfa&T.Goffin •••„•••  189 

Gogsa  ▼•  Bafnavd..  •••••••••••,• 

GoRt.  Hebb 

Goler.  Bn^ra 618^ 

GoleT.ttproid 812 

GolebroQkT.  SlawaiMaamM,,,,  609 

GolemaaT.  Stale ••  678 

Gdlamany.  WalbM «. 

GoUiar  V.  Wa«|d^ ., 

GoUinr.  Od^T. 

CoUiiiaT.Boaloftela.RR.. 166^  160 

GolliaaT.  Erarell 200 

GoUina  ▼•  People •••••••  671 

GoBftbaT.  Toong..,.,,. 710 

Gommewial  BaiJk  c<  New  CMiana 

▼.  Newport  Mlk^Oo^ 181 

Oommonwlaaltk  ▼.  w«wertik,672»  676 
Gommnawaalth  ▼.  Bhwka. , ,  ,667i  871 

Commonwaalth  T.  Goe ,,  671 

Gommonwaaltb  ▼.  Gone 670 

Gommonwaalth  ▼.  Eaalan  BHik.  661 

Gommonwaalth  ▼.  Foatar, 706 

Gommonwealtb  v.  Gee 747 

Gommonwaaltb  T.  Hill 742 

Gommonwealtb  T.  Hilliaid 742 

Gommonwaaltb  ▼.  Holmaai 

678^674,  676 

GonuDonwealtb  y.  Kimball 664 

Gommonwaaltb  r.  Laanaa 671 

Gommonwealtb  ▼.  Laokr .  •  •  ,890^  891 

Gommonwealtb  T.lfaru,, 668 

Gommonwaaltb  T.  Marahall 664 

Gommonwaaltb  ▼.  Niebdla 671 

Gommonwaaltb  V.  PoweQ 748 

Gommonwaaltb  ▼.  Smith. •••444^  887 

Gommonwaaltb  ▼.  StabUna •  667 

Gommonwaaltb  t.  Straagford.  •  •  •  667 
Gommonwealtb ▼•Upridiaid....  468 

Gommonwaaltb  ▼•  \l^beter 881 

Gommonwaaltb  r.  Wilkinaon.  •  •  •    98 

Gommonwealtb  T.  Terk 778 

Gomatook  ▼.  Smith 70 

Gongngational  Society  bk  Tnj  v, 

Pany 70 

GonnarT.  Baaka 868 

GonnoUyT.  Wanen «...•  162 

Connor  T.  Boatb 641,  642 

GonTaraeT.  Wanen 888 

Conway  Tool  Co.  T.HadaonUvar 

Ina.  Go 614 

GookT.  Bradley 647 

Cooky.  Fnaon...,, •.,•••.  688 

Cooky.  ldilwaiikeeelo.E> 297 
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Casks  Citbd. 


OookT.lloMlnr  ..••»«.««««»«•••  491 

Cook  V.  fiMlerifla. 699 

Cook  y.  Sonthwiok 206^781 

Cook  T.  State 190 

Cookr.  Weed 05 

Coolbroth  T.  Pnnnton 541 

Oooloy  T.  Doirey 556 

Coolidge  T.  BoiBlat 729 

Ooonr.  Knap 830^696 

Goon  T.  Syraoaao  eto.  &  &  €k>.  •  802 
Cooper T.  BeriT •••••...• 

...290,  880,  855^  511,  587,  696,  785 

Cooper T. DtooiUaid c....  860 

Cooper  T.  Skeel 438 

Cooperr.  Sunderland 448,453 

CorbettT.  Brown.. ..•• 208 

Corbett  T.  CochFaae 633 

CordeU  ▼.  State 880 

Coming  t.  Lowerre. • 813 

Cominff  r.  MeCalloiudi 126,  567 

ConeUv.  aaB.&lLB.B.Co.  443 
CorwinT.  N.  Y.  eta  B.  R.  Co... 

787,738 

CoBtelo  T.  CroweQ 700 

Cotav.  Book 699,731 

ConohT.  Coooh 436 

Coa^^din  r.  Knowles 577 

Coughlin  ▼.  People 204,635 

ConUer  v.  Bobertion 567 

Connty  of  Mnscatine  t.  Cupenter.  443 

CowIt.  Vamnm ••.  260 

CoxT.  BeterMm • 290 

Cox  y.  Dayia 822 

CoxT.  O'Bfley.... 830 

Coxv.Riueell 430 

Cbx'sCase. 772 

Crafti  T.  Dexter 625 

Cramer T.  Cmmbani^ •••••  130 

Creamer  r.  Shannon 155 

Cnuie  y.  Hubbel 246 

Crater  y.  Benninger • . .  645 

Craven  y.  Winter 421 

CrispeUy.  DnboiB. 180^182,133 

Crittenden  y.  Bogem 661 

Crocker  y.  Mann. ...M,  622 

Crommelinv.  Cox 811 

Cromwell y.  Clay ••. 501 

Crooks  y.  Torpen • 103 

Croealey  y.  LiAhtowler ',  816 

Cross  v.  People 672 

Crowy.  Aiken 1C2,  753 

Crozier  y.  Eirker. •..  848 

Cnichleyy.  darenoe  ..•••' 366 

Culbreathy.  Cnlbreath 578 

Commingsy.  Coleman 607 

Commingsy.  Lebo  ..••••• 250 

Cammings  y.  Nidhok 155 

Cammings  y.  Noyea ••••  688 

Carley.Bddy 653 

Curtis  y.  Gooding 822 

Cnrtis  y.  Hewins 556 

Cntlery.  Bioe 710 

Cntter  y.  Batler 505 

Cnxon  y.  Chadloy..., 633 


Diataneyy.  N«w 

Ini.Oo 

Daggett  y.  State 71 

biS^r.  Craikhllii 438 

Daley.  Dale 184 

Daley  y.  Norwibh  ««&  B.  &  0(k 

Mk80;89 

Dal^  y.  Fulmei; 758 

Dalyy.  Smith 751 

Ditme  y.  Baldwin. 741 

Danay.Fiedlar 880 

Daniel  y.MoRJaott.,*. 487 

Daniel  y.  Weetem  U.  T.  Ob 472 

DanieUy.  Hart 296 

Darbiahin  y.  FtekM; 206 

I^Aroy  y.  Ketohaa 744 

Da  Bivafindi  y.  OocMtti 751 

Daryy.Smith 211 

Daughtery  y.  AiBHiemi  U.  T. 

Co 472 

Dayiesy.  Mann 88 

Dayia  y.  CayngaetOL  &  JL. .  .188;  168 

Dayia  y«  Hooper 887 

Davis  y.  Howard 119 

Davisy.  Leei 869 

Davis  y.  Miohigaa  floBlhwn  eto. 

B«B. 16L  168^290 

Davis  y.  Froyidenoo  etaL  XL  S.  •  •  296 

Davis y.  State.. 67^ 

Davis  y.  Steiner 578 

Davy  y.  Smith 212;  218 

Dawesy.Shed 198 

Dawson  y.  Cbanmiy.. 825 

Dawson  y.  Kittle. 830 

Dayy.Day 600 

Deav.Bogae 611 

Deane  y.  CUyton 86;  87 

Dearborn y. Pa^a. 577 

Dearing  y.  Bank  of  ChaitortaB. . .  427 

De  Forrest  y.  State. 880 

Degg  y.  Midland  B'y  Co 302 

De^eld  y.  Pariah. 138 

De  Ixmis  y.  Meek 811 

Del   VaUe  v.   Steamboat  Bioh^ 

mond •••••••••  159 

Delvee  y.  Boardman 898 

Demaret  v.  Hardham 814,  815 

Dennis  y.  Heath 460 

Denson  y.  Sledge 44Q,  441,  448 

Dentv.King 216 

Depere  v.  BeUevoe 585 

De  Folo  y.  Sohlke 751 

DeRnttev.N.  T.e*o.T.Co....  464 

Dessaaerv.  Baker. ••••• 828 

Detriokv.Mifl^ 226^607 

Detroit  h  M.  JBL  B.  Go.  y.  Van 

Steinbuff 89 

Dewdney,  Ex  parte 198 

Deweyy.Dew^y 216 

Dextei  V.  Syraonae  eto.  &   B. 

159,  160 

Dezell  v.  Odell 880 

Dianumdy.  Tobias 784 

lDiasy.8tate.« 


CA8B8  CiTXD. 


DibUaT.  Bkowb 187>  109»  lOS 

DickeosT.  WiUiaiiM 490 

Dickenon  t.  Eonrt S26 

Diokey-T.  linaooti 166 

Diokaon  T.  Bukw « 727 

Diets  T.  Haider S09 

DikmnaaT.  FuiUi. 4S7 

I>iUT.Steto 677 

Dilla  T.  Chamban S88 

Dinkey  t*  Commomraalth. . .  .189^  S81 
Diatrictof  OolvmbiaT.  SaTiDa...  748 
Ditehett  t.  Spayteu  Doyril  eto. 

R.B 296 

Dttmar  t»  NormaiL 687 

Dirrer  ^  MaLaonJUia 663 

Dixon  T.  Bell 88 

DnbUn  T.  Hnbbafd 116»  696 

Dobyna  T.  Porter. 806^  307 

DoddT.Norris 396 

Doev.  GhapHn 702 

Doe  T.  Mamfold 211 

DolanT.  CoartGoodSamaittan..  627 

Dolev.  BoU 441 

Donaldaon  r.  Bank  d  Oi^  Fear.  703 

Dord  T.  Boonaffee  At  €k>. .  • 690 

Dorr-r.Shaw 140 

DoTsey  T.  Doreey. 606 

Doraey  T.  SmHb 639»  640 

Dongnerty  T.  BuntiBg •..••  312 

Dongbwt  T.  Tooaey 274 

Dowdey  t.  CkmunoiiwaBlih 403 

Dowler  T.  Onahwa. 646 

Downing  t.  Ghieago  eto.  R.  B. . .  298 

Downs  T.  King. ^ 208 

Doyle  ▼.  Dixon. 687 

Doyle  T.  Kiser 169, 16%  161 

DrewT.  Pear 748,749 

DrewT.TowIe. 192,644 

Drover  t.  Erana. ••••^••••» ••••  341 
Daboee  t.  Levee  OommiMioiMn. .  619 

Dadgeon  r.  Haggart 786 

Dodtoy  ▼.  BoBworth 

Dudley  t.  Prioe 

Doffee  T.  Maaon 

Daffy  ▼.  Tbampaott. 160,  161 

Dnfcdt  T.  Oonnaa 225 

Dagan  r.  Onretoo 644 

Duke  of  Baaaford  V.  Neald 208 

Dnncnft  T.  Albreoht 783 

Donlap  T.  IntematWyd  Staam- 

boatOa 161 

Danlop  T.  Qregofy • 721 

Dnnman  T.  HartwaD. 447 

Dnnn  t.  Fraiiar 408 

Dnnn  t.  People 671 

Darling  r.  Loreiaad 

130,132,133^134 

DnrneU  T.  Gotfield 180 

DnratT.Swift 353 

Dntoheaa  Cotton  Ifamfiwtery  t. 

Davia 70 

Davall  T.  Farmer^  Bnak 622 

Dwelle  T.  Boath. 196 

l^er  T.  flanlord. •••••••  ••••••< 


676 
502 
491 


Eakrighft  ▼.  Li^Mpart  alflk  &  R. 

Co 

Samaa  t.  Boatos  ft  Wotaaatv  B. 

B,Co 

Eamaa  ▼.  Saka  ft  LofWiU  IL  JL 

CJo 

Bail  T.  Matfaanagr^ 

EaiUr.F^oole 

Eaatam  B.  B.  Go.  t.  Baaafiat. . . 
Baatmaa  t.  81    AaAmf  IlaBa 

Wataispowar  Oow  ..••• 

Eaton  V.  Aqjanwidl • 

Eekertr.  Looia 

Bdelen  ▼•  Haiday •.. 

Sdwaidar.  Oreaa 

Elder  ▼.  Jonaa  .•••• ••••• 

Elder  V.  lAirabae  .•••• 

Elder  T.  Warfiald 

Eldridger.  Bowa 

EUaaonr.  Hanahaw 

EUdnr.  People • 

EUiottv.  GoUier 

EUiottv.  Haydan 

Elliott  T.  Kiekiin. 

Elliott  T.  Bhett 

EUiottr.  United  Stakea  Ib&  Go. . 
EUia  ▼.  Aiaerioan  TeL  Co. 

•  •.•..•••••  .464^  4Mi»  467»  46^ 

Ellia V.  Ohio L.  I.ftT.Oo 

Elaton  T.  Kanniootft 

Emanaal  r.  White 

EnbaiT  t.  Oonnor  •  ••••••••••••• 

Emaiiok  T,  Goakky. 

Emery  v.  Owinga....**  •••••••••• 

Emeiy  T.  Webatar • 

Emmooi  ▼.  littleflald 

Kngleman  t.  State. 

EppingvT.  Kirliy..., 

^pa  T.  Hinds 

Eatabrook  t.  Smitii. 

Estear.  Browning 

Erana  V.  Darlingkn., 

Evanarilla  eta  B.  B.  Ooi  T.  Etana- 

Tille 

Everett  ▼.  United  States 

Ewing  V.  Franoh 

Ewing  V.  Handley 

Eyre  V.  Danaiord. 


73t 
73t 

6ii 

671 


316 

70 


211 


673 


414 
271 
196 
681 


473 


278 
498 
618 


136 
677 
403 
278 
326 
198 
194 


81 

328 
196 

208 


Faarchild  v.  Ofedensboigh  eto.  B 

BGo 699,731 

FtartMX  V.  N.  Y.  Gent.  B  B.160,  161 

Fanners' Bank  ▼.  Baaaton 690,693 

Farmera'  eto.  Bank  v.  Ghamplain 

Tranap.  Go 284,298 

Faimeri^  etc  Bank  v.Bathbone..  206 
Farmeis,  Ownera  of  Staamboat,  v. 

McGraw 321 

Fairar  v.  Smith • 678 

Farris  V.  PoweU. 388 

Farwell  v.  Boston  eta  B.  B  Go..  808 
Fawoett  v.  York  eta  B'y  Go.  ...  737 

Fay  V.  Riehardaon 768 

Fetohter  v.  Montgoaaij.* ••••••  ~ 
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Casks  Citxd. 


Feig)^  T.  Fwdiy 711 

FdloiroT.FdIm 311 

Fdtoa ▼. South %..  SO 

Fentoa T.  Li^gui ••••••  §10 

Fflotmi  ▼.  Reed S0S 

Femnd  ▼.  FlraiitlM 75 

FttRMTT.  Stonr 4S1 

Fenyr.  Jodm S21 

Ficketfe  ▼.  Swift 229 

Field  T.  Goldeby 173 

Findley  V.  SMNft 196 

Eindon  r. Parker :.  675 

First  Nat.  a  ▼.  BotImII 653 

Fint  Nat.  Bank  r.  Mirirtta  tlo. 

R.  R 161 

First  Puiah  in  ShMbBMT.  fbka  779 

Fiahv.  Chapmaa 

Fiah  T.  Thomaa 

Fishar  T.  Dennia 

Fiaherr.  Johnaoa 361 

f  Uher  T.  MoGitr 391 

Fiak  T.  Cnahmaa • 196 

FiakT.  Newton 390 

Fitzoox  T.  Stftto 671 

Fitahngh  y.  Jonas 414^416 

Flagg  ▼•  Roberta 856 

Flanagan  t.  State 673 

FleetT.  HoQenkaB^ 

FLeming  r.  Riddick 

Fleming  r.  Weatem  J^M.  B.  R. 

Co!?: 

Flefeoher'a  Snooeaaion,  Opporitlon 

of  Daqueaney 509 

Floyd  T.  Mosier 384 

Floyd  y.Ricka 348 

Fol^  y.  Bnmell 75 

Foleyy.  MoKeegan 353 

Folaom  y.  Mnaaey 695 

Fonda  y.  Van  Horn 106 

Fontaine  y.  Soathem  Fftdfio  R. 

R 895^296 

Foot  y.  Bronaon 318 

Foot  y.  New  Hayen  eto.  Oo 746 

Ford  y.  Aloom 165 

Fordy.PhUpot 592 

Foreman  y.  Rokeby 624 

Forward  y.  Armstead 421 

Forward  y.  Pittard 584 

Foster  y.  Durant 710 

Foster  y.  Jolly 695 

Foster  y .  Pieroe 670,  671 

Foxy.Sandford 304 

Foy  y.  ^tna  Ina.  Coii 589 

Fz«Uck  y.  Norton 699,731 

Franoia  y.  Wiaiell HI 

Frank  y.  Miller 685 

Frankfort  Bank  y.  Anderaon ....  492 
Frankfort  Bridge  Co.  y.  City  of 

Frankfort 49SL 

Franklin  Bank,  in  tba  ICaitarof 

the 

Franklin  Fire  Ina.  Oo.  y.  Chioago 

loeCo. 

hanklin  Glaaa  Go^  T.  Alasander.  310 


Pi 

Fraiyy.  Etey 506 

FnEut  T.  Httfia 363 

AMlaad  y.  MoCHiUMudk 126,340 

T.  Miimaapaiii  do.  R'y 

29^296 

.Bdwaida... 779 

FVaBohy.Prioe 346 

I^idgey.  State 111^ 

FriediBniioh  y.  Moon 626 

T.Wooda 687, 58S 

y.  Darat 173 

y.  Kinoaad 630 

Frith  y.  Lawrsnoe 414 

FnUery.Preat 442 

Fulton  y.  Andrew. 134 

Gabe  y.  lltfGinnia 834 

Galena  eto.  R.  R.  Co.  t.  Jaodba.  238 
Galena  eto.  R.  R.  Co.  y.  Loomia.  231^ 
Galena  eto.  R.  R.  Co.  y.  Ba«....  298 

Gallagar  y.  Bnnnel 208 

Gardner  y.  Campbell 104 

Gardner  y.  Smith 286 

Garbmd  y.  Chioago  ft  K.  W.  R. 

RCo 239 

Ganard  y.  Dollar 862;  697 

Garrison  y.  dark 822 

Garrison  v.  Combe 181 

Gathinga  y.  Williama 559 

Gayy.  Walker 721 

Gaylord  y.  Searff 424 

Genet  y.  Talmadge 106 

Gibb(m  y.  Fkynton 158 

Gibson  y.  City  of  CUeaga 2781 

Gibson  y.  Cruiore 714 

Gibeony.  Colyer 290 

Gibeony.  Ingo 652 

Gibson  y.  Tilton 606 

Giddingsy.  Bmeraoa.... •••••••    69 

Gil  yTWilliama 721 

GUea  y.  BriffCynthia 617 

GilUspie  y.  Kelley 370 

Gillespie  y.  Forrest,  311,  tl%  31<  316 

Gilliam  y.  Bird 181 

Gilliam  y.  State 678 

Oilman y.  Lowell 274 

Gihnany.  Thompaon 308 

Giipiny.HoUinnworth 153 

Giipin  y.  HoweD. 581 

Gilson  y.  Steyena  Maohine  Oo.  . .  762 

Glasooy.  N.  T.  eto.  R.  R. 158 

Gleaaon  y.  Bodd 744 

Gleaaon  y.  Goodiioh  Ttanapw  Co. .  162 

Gleaaon  y.  Smith 156 

Goodaore  y.  Sndtk 134 

Goodnij^t  y.  Gear 311 

Goodpaater  y.  Portsr 421 

Goodyear  y.  Ogdan 329 

Goodyere  y.  IiMe 688 

Gordon  y.  Baxter 818 

Gordon  y.  Bnohanan 586 

Gordon  y.  Commonwealih. ......  743 

Gordon  y.  Graham 661,  66SI;  653 

Gordon  y.  Longsat 643 


Cau8  Crbd. 
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pAin 

Goidflii  r.  PMiflo  &  B.  €k> 738 

QoMom  T.  Donaldaon 503 

QoTW  T.  Dill 395 

Gorenior  T.  WMmnl 290 

OoirarT.  CSwter 247 

GrabOlT.BuT 439 

Oimblo  ▼.  MargnTt S96,  397 

Gnlton  Bankr.  Dm 785 

Graham  t.  MoGampbell 363 

Graham  t.  State 859 

Grant  ▼.  Lezington  Inn  Co 515 

Grant  T.  N«wton 159,  160, 161 

Grant  T.  Tan  SohooohoTWi 311 

Gray  T.  Allen 78 

Gray  ▼.  Ghaplin. 124 

Gray  ▼.  Coffin 561*562,566 

Gnyv.  People 672 

Great  Korthem  BV  t.  Shepherd.  160 

Green  T.  liter 643 

Green  r.  Piflot 75 

Green  t.  Tneber 648,  649 

Green  ▼.  VHiite 362 

Greene  T.  Barnwell ,....  165 

Greene  ▼.  Greene. 703 

Greenlft w  ▼.  Greenkw 505 

Greenleaf  r.  Fmoit .53»  54 

Gregory  y.  Bnintwiok.  .••.•••..  749 

Greville  v.  Tylee 135 

Griffin  T.  Chubb. : 697 

Griffin  V.  Cdlver. 649 

Griffing  V.  Hopkina. 107 

Giigaby  v.  Clear  Lake  Water  Ca  312 

Grimea  r.  Norris U8, 595 

Grimaley  t.  Hooker 653 

Grimaleyv.  Riley. 181,  530 

Grinnell  T.Cook 826 

Grinnell  ▼•  Wella. 394 

Grinnell  r.  W.  U.  T.  Co 

464,  466,  407,  468,  473,  474 

QroomaT.  Lewis. 603,625 

Groahon  r.  Thoiaaa 635 

Grosrenor  t.  Henry. 389 

Qnahee  r.  Learitt 857 

Haoan  t.  Pnmdenoe  eta  &  B. .  256 
Haine8T.ChioagoetaB.Bi....  160 

Haiistem  t.  Hairaton 506 

HakeaT.Shn^ 389 

Haley  t.  Goooaon 76 

Hall  T.  Brown 298 

HallT.Cliok. 363 

Hall  T.Hall 215,576 

Hall  T.  Newoomb 405 

Hallenbake  t.  Fiih 826 

HaUet  T.  0%ien. 630 

Hamlin  t.  Dinnelord 750 

Hemes  T.  Brownlea 538 

Hamilton  T.  Catts 679 

HanultonT.  Hamilton... « 225 

Hamilton  T.  Orerton. 851 

Hamilton  t.  People. 671 

Hanmiack  t.  State 678 

Hammond  t.  Wood 538,  662,  707 

WmmrrMifMl  y.  Woodmau. ....  156, 578 


Hampson  t.  Weare 745 

Hamamith  t.  Espy 409 

HandT.  Baynes 229 

Hanley  t.  Stao^ 134 

Hankins  t.  Shroap 339 

HanoaT.  Mills. 578 

Hamia  T.  Spotti^ 108 

Hannibal  R.B.  ▼.  Swift 158^  162 

HanoTer,     Inhabitants     of,    t. 

Turner 505 

Hanson  y.  Paige. 685 

Harbeck,  EliTira 158 

Harben  T.  Gadsden 734 

Hardy  y.  Menyweather. 841 

Hardy  y.  Sproule. 571 

Hardy  t.  Summers 607 

Harloek  t.  Bumhiisr 363 

Harmel  ▼.  Smith 426 

Harper  t.  Pound. 830 

Harriman  t.  SUte 401 

Barns  t.  Aloock 604 

Harris  T.  Marblehead 710 

Harris  t.  Taylor. 593 

Harris  t.  Western  U.  T.  Co 466 

Harrison  t.  Harrison 505 

Harrison  T.  Sterett 812 

Harrison  t.  Wyse 715 

Harshey  t.  Blsiokmnrr 447 

Hart  T.  State 678 

HartT.  Western  U.  T.  Co. 

467,469,472,474 

Hartford  Ins.  Ca  t.  Haimer. . . .  539 
Hartman  t.  Keystone  Ins.  Ca . . .  539 

Hartwell  t.  Camman 136 

Haskins  t.  Fwpl» 677 

Hastings  v.  Lane 565 

Hatch  T.  Potter 256 

Hatch  T.  Vennont  Cent  B.  B. 

Co 812 

Hatchet  t.  Steamer  Compromise.  588 

Hathhom  ▼.  Stinson 707 

Hayeny.  Baldwin 446 

Hawk  Eye  W.  M.  y.  Oonklin 430 

Hawkins  y.  Hoffinan 

157,  158,  159,  I6Q,  161,  831 

Hawks  y.  Patton 220 

Haycraf t  y.  CreasT 208 

Hayden  y.  Mentiler 576 

Hayes  y.  Ward 140 

Hayes  t.  Western  B.  B.  Co 802 

Hayes  y.  Willis 751 

Hayniey.Hall Ill 

Haywood  y.  Bodgers 539 

Hazzard  y.  Duke 831 

Heaston  t.  Cincinnati  eta  B.  B. 

Co 841 

Heckle  t.  Lnrrey 741 

Heebner  t.  Eagle  Ina  Ca  d  Cb- 

oinnati 

He|;artyT.  King 18(^182 

Heichew  t.  Hamilton 858 

Heiman  t.  Western  U.  T.  Ca406, 471 

Heim  y.  McCaughan ^ 

Heister  y.  Fortner 


i 
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Casks  Citcd. 


HfiDnuui  T.  HoOaday l^i 

HenmuJur  ▼.  States 453 

^  Hamprtesd  T.  JohBrtoB. 321,691 

Haooenan  t.  Hackaiej 

135^  138,  1©^  308 

HeadfinKHi  al  NadiTilU  SL  &.  Co. 

▼.  DiokonoB. 619 

HendenoaT.  Saoitod 745 

Hemy  ▼.  Coati S69 

Hem  ▼.  Soath  SI  Loois  Lub  Co.  539 

Heniiigtoa  ▼•  Hnbbaid 31 1 

Henom  t.  HeodanaQ 

UertloT.  SdiwaitM 

Henreyv.  Moaaly 

HeasT.  State 706 

Hewitt  ▼.  Prime 397 

Hoylyn  T.  Adamaon. SOS;  477 

Heyneman  ▼.  DannebenE. 117 

Hibbardy.  WeetemU.  X.  Co...  470 

Hichena  T.  Con^Tei 124 

Hickman  r.  Gnffin 622 

Hickox  ▼.  Kangatnck  &  B 161 

Hicks  V.  Jobnaion 197 

Hildretb  V.  Conant 701 

HiUr.  Barge 130,  132 

Hill  ▼.  Hoover 460 

Hill  V.  Hompbieya 264 

Hilly.  Lafayette Ina.  Cou 638 

Hilly.  Owen 323,324.326 

Hill  y.  Portland  eto.  R.  R.  Co^ .  538 

HiUy.  Sleeper 347 

Hilly.  Stote. 706 

HillmaD  y.  Newington 815 

Uilla  y.  Miller 719 

Hills  y.SneU 741 

Hilton  y.  Sontbwiok. 216 

Hind  y.  Holdabip 353.378 

Hinde  y.  Wabaah  Nay.  Co 286 

Hinckley  y.  Williama. 593 

Hinichsolm  v.  Hambugb  Ameri- 
can Packet  Co 158, 162 

Hitchcock  y.  Coker 571,  573 

Hix  y.  Wbittemore. 435 

Hobart  y.  Haggett 59 

Hodges  y.  Mayor 747 

Hoslges  y.  New  Knglaad  Sorew 

C6 126 

Hogan  y.  HofflUL 209,  260 

Holboook  y.  Chamberim 692 

Holbrooky.  Wight 229,  330 

Holladay  y.  Marsh 727 

Holland  y.  Hatab 370 

Hollery.  Stete 881 

Hollisy.  Franooia. 116, 193 

Holman,  Ex  parte 391 

Holmee  y.  BemMO. 690 

Holt  y.  Bobinaon. • 578 

Holton  y.  Daly 267 

Honeyman  y.  Jarria «.  250 

Hennery.  Hlinoia Cent &B.Ca  302 

Hopkins  y.  Forsyth 572 

Hopkins  y.  Westoott 162 

Hopper  y.  Looas. 278 

Horn  y.  Bo« 406 


HortT.  HortoB 640 

Hortoii  T.  QrMilisM, 607,  740 

HoalflyT.BMoks. 866 

Hosmary.TnM 353 

Hoatlsr  y.  SkslL 330 

Honghtdiiiff  y.  Ball 346 

HotudttooTCou   T.   AttditOMao^ 

era! 779 

Houston  y.  Ely 763 

Houston t.  Mooto •••  430 

Howard  t.  WilaungtoQ  eto.  B.  B. 

Co. 640 

HbwBT.  BUon. 710 

Howe  y.  Memll •...•761,762 

HoweQ  y.  Hsrrey 311 

HoyeT.  Ststa. 168 

Hoylay.  State 678 

Hoyt  T.  Hndson 406 

Hnbbard  T.  Cooiidga 073 

HnbbeU  y.  Hnbbdl 000 

Hnbbeay.  Wamn 722 

HnbghT.  New  Orieaoa  etOL  &  B. 

Ca 

HndgiasT.  Stete 167 

Hndson  T.  Layton. • 271 

Hndstony.  lUdlaiidate.B>....  162 

Hueyy.  VanWia 047 

Hnffy.  Cole 346 

Hnffy.MoDooald 77 

Hn^ea  T.  Wheeler. 000 

Humphrey  y.Moora..^. 421 

Hnndley  T.  Webb 467 

Hnnty.Hont. 009 

Huter  y.  Hatfield 060 

Hnnter  y.  MOler 323 

Hnnt*s  Case 772 

Hnid  y.  Raymond 779 

Hurty.  Stete 183 

Huse  y.  Hamhim. 400 

Hntchings  y.  Hnggina •....  209 

Hatchins  y.  Johnson 119 

Hutchinson  y.  Bell 206 

Hutchinson  y.  Torketo.  B'y  C(k.  SOt 

Hyatt  y.  Cochran. 439 

Hyde  y.  Stone 106 

Hynson  y.  Donn. 307 

Hysinger  ▼.  BaltnU 

Illinois  Cent.  Paa  B.  B  Co.  t. 

Buokner. 

Illinois   Cent.  B   B  ▼.   Cope- 

bmd 161 

Illinois  Cent  B  B  ▼•  Y^aamwuL 

minoU  Cent  B  VLr.  KiumseL . .  296 
Illinois  Cent.  B  B  Co^  y.  Heth- 

erington 8V 

Illinois  etc  B  B  y.  Cobb 290 

niinois  eto#  B  B  T.  Frankeop 

berg •  JW 

Illinow  eta  R.  R.  v.  Friend 290 

Imlay  y.  Union  Branch  B  B  Co.    90 
Indianapolis  etc.  R'y  Ca  y.  Mo- 
Brown  • ..».•  ••••  ••• 


Casis  Cited. 


Go.  T.  Bflmmy. I31,356 

ladijuiA  eta  B.  JEL  ▼•  Stablet....  267 

logalU  T.  BOli 242 

Xngenoll  ▼.  Emmflnan.  •  • •  329 

Ingenoll  t.  Jodm 3d5 

Ingonoll  ▼.  Stookbad^i  eto.  B» 

ii 296 

Ingelbright  ▼.  Hiunmnnd 635 

Inglish  ▼•  Bittienuui 724 

IngnJuun  ▼.  O^yer • 690 

Inmin  V.  Wy&tt 130.182,131 

IimAbituiii  of  Gorham  v.  InliAbi- 

taati  of  SprinAfiald IS33 

lahabitanto  of  UampihivB  oou&^ 

▼.     InhfcMtanfai  of     nsaklin 

ooanty 034 

Inbabitants  of  Wyndliam  t.  In- 

habiUnta  of  Ftetkad. 534 

InnUr.  State 204 

inatone  r.  Frankfort  Bridfa  Ck>. .  340 

lonio^Xhe 161,  162 

Iriah  ▼.  C^oyea 330 

Irvinr.  Stote 678 

Irwin  ▼.  Deannan..*,...** 397 

Irwin  ▼.  Dizion 312 

IrwinT.Ivora .830^  081 

labeU  T.  N.  Y.  Ota  B.B.Oo....  738 
iToav.  Haard • 734 

JackaT.  State 747 

Jackaon  ▼•  Bowen •••••...  406 

Jackaon  ▼.  Boyd 391 

Jaokaon  T.  Oomba 106 

Jackaon  V.  Cnllnni. 210 

Jackaon  v.  Galloway. 619 

Jackaon T.  Jaokaon... ..••  108 

Jackaon  y.  Snell 363 

Jackaon  T.  Van  DoaMi 435 

Jamea  ▼.  Fktten 173 

Jamieaon T.  Millemaa. 746 

Jarrii  t.  Santa  Clara  TaL  B.  B. 

Co 312 

feffeFKm  Ina  Ga  t.  Cotiieal.<KI8,  539 
Jefferaonville  B.  IL  Oo.  v.  Mar- 
tin  358 

JefEriea  T.  Jef&iea 722 

JeUiaon  T.  Goodwin. 256 

Jewett  y.  Fleak 348 

Johna  T.  Harriaon. • 370 

Johna  T.  Sewell 363 

Johnaon  T.  Babcock. 708 

Johnaon  r.  Caniley •  106 

Johnaon  r.  GrawtadarfDa  B.  B. 

Co ^ 340 

Johnaon  ▼.  HobbelL 734 

Johnaon  ▼.  Johnaon 107 

Johnaon  r.  PatterMB. 86 

Johnaon  v.  Biohardaon 326 

Johnson  v.  Starkweather 236 

Johnaon  ▼.  State 677,678 

Johnaon  ▼.  Stone 161 

Johnaon  ▼.  Toalmin 271 

Johnaon  T.  United  Statea ,.  391 

Am.  Daa  Tok.  LXXI—S 


Johnaon  ▼•  Taaaaj.* •••••• 

Johnston T.  Glaaoy. ••••«•  ••.•••  420 

Johnston  t.  May • 

Jooea  y.  Dronbofgw ■•••••••  •^.« 

Joneay.  Fales 729»  730 

Jonea  ▼•  floar ••••• 627 

Jonea  y.  Robinson •  713 

Jonesy.Stata ISI^  ttQ,  678 

Jooea  y.  Vooihiea 161 

Jonea  y.  Westom U.  T.  Oa. .•••  470 

Joneay.  Witlar » 729 

Jonea  y.  ZbDikoffv 387 

Jordan  y.IUlBiy«r&&...  150,  161 

Josselyn  y.  Amea 729 

Joole  y.  Jaokaon*** •  610 

Joorney  y.  DiGkenon. ••••••  ••••  389 

Joddy.  Gibba 710 

JnnotionB.B.  Gay.  Hsifia...,  116 

Jnsan  y.  Toolnun 173 

Eansaa  dij  eta  B.  B*  y.  Swing 
^ ^296 

Eansaa  Pteifio  B'y  y.  Wood 295 

Kanffinann  y.  GneaoMr.  ••• 625 

Keefer  y.  Mattingly 684 

Eeeney.  dark 762»  753 

Keene  y.  Eimhall 752 

Eeane  y.  Wheatlay 752 

Keener  y.  State. . .  •168»  830^  381,  403 
Keller  y.  N.  T.  Oont.  B.  B.  Co..  438 

Kellsry.  StoU 481 

Keller  y.  Williama 363 

Kellogg  y.  MoLan^Uin 425 

KeUyy.  State 598 

KeUyy.Waite 701 

Kelsey'sCaae 674 

Kempton  y.  HaDowaU 197 

KendaU,  Ex  parte 140 

Kennard  y.  Adama. 501 

Kennebeo  eta  B.  B.  Oa  y.  Jar- 

yia 757 

Kennebeo Pordhasey.Labaree...  566 

Kennedy  y.  Dnndklee 688 

Kennedy  y.  Snooeaaion  of  MoCol- 

1am. 625 

Kenney  y.  MoLanshlin. 274 

Kentooky  Mntoal   Ina.  Ga    y. 

Jenka. 339 

Keokok  N.  ft..Li  F^bket  Ga  y. 

Xme  «  •  244 

Keppely.'Bailsy!!!!.''!.!.'*.*!!!.  719 

Kerry.  Stata 357 

Kerwhaeker  y.  Clefelaad  eta  B. 

B.Go 84,88,336 

Ketohnm  y.  Walsworth 116 

Kettell  y.  \^£[gin 636 

Keyy.  Goodwin 564 

S^  ▼.  little  York  eta  Ga  313,  315 

kxlbani  y.  Demming 611 

Kilgore  y.  Greyenberg 525 

Kimball  y.  City  of  Bath 692 

KimbaU  y.  Myers 785 

Kimball  y.  Bntland  eta  B.  B. . . .  298 
Kimberly  y.  Jennys ••  750 
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Cabbs  Gitbd. 


Pi 

King  ▼•  AfewoddL 878 

King  ▼.  Biffbou; S22 

King  T.  Durham. 672 

KingT.  King 7^  261 

King  T.  Kingrton. 818 

Kingr.  I^il^^ 694 

King  T.  Boot 274 

King  ▼.  SliakMMara. 248 

King  ▼.  Tnifoid. 312 

Kinn^  r.  Fiuniiwoith 69 

KinMT.  TrostoMol  Caiia^^fk...  181 

KipT.  BriAam 679 

KirkpatrioE  r.  Kii^piMdk 218 

Kirkwood  ▼•  QordoiL 153 

Kisten  ▼.  Hildobnod. 325,  826 

Kitehell  T.  VanacUur. •••.  829 

KlinoT.Bakw 758 

Knight  T.Ellia...... 149 

Knight  T.  Sawin. 574,  575 

KniU  y.  Williama. 724 

Kniaeley  ▼.  WillianuL 363 

Knowlea ▼.  Atlantioeta  R.  B.. .  290 

Knowlea  T.  MoOamhtj. 269 

KnoxT.  Brady • 269 

Knox  ▼.  OampbelL 572 

Koonti  T.  Hfirt • 370 

Kiieohbaiim  T.  BridgML . . .  • 420 

Knitiy.  Giaig 331 

Uborde  ▼.  CoMoUdatad  AartL . .    62 

Laoey  ▼.  Davia 5479  773^  779 

lAcyv.  Henok 751 

Ladd  ▼.  Bttker. 206 

Ladne  r.  Detroit  «ta  &  &  Oo. .  653 
Lafayette  Inn  Co.  t.  Fftodh....  746 

LagraveT.  Merle. ••• 509 

Lake  v.  Banney.. .  .130^  131, 132,  134 

Lalorr.  Chioagoeto.  B.  B 304 

Lamb  T.  CraftL 580 

Lamoav.  Snell 274 

Lanuonv.  Falla 318 

Lancaster  ▼.  State 599 

Laner.  Donnan. • 231 

Lane  v.  Soolard 259 

Langley  ▼.  Boston  eto.  B.  B 296 

Langley  ▼.  Boston  eta  &  B 295 

Lapene  y.  Snn  Mnt  Inn  Go 661 

Lapham  y.  Atlas  Ina.  Co 669 

Lamed  y.  Oommonweatth 667 

Larrison  y.  Bowaa 485 

La  Bne  y.  Oilkyaon. 434 

Lash  y.  Batch. 420 

Lashy.Bendell 855 

Lassitery.  Weafeenin.T.Oo....  467 

LattimoreT.  Dayiea • 625 

Uwy.  Smith.^ 306,  307 

Lawrenoe,  Ez  psria 406 

Leakey  y.  Maupin. 195 

LeBlMioy.  Sanglalr 695 

Lee  y.  Grand  Think  By 160 

Lee  y.  Stone • 715 

Leery.  Yatea 617 

Legfield's  Case 548 

Le^tony.  Wales. 351 


Leonard  y.  HsndziakaoB..  ••••...  587 
Leonard  y.  N.  T.  etc  T.  G6..464,  471 
Lesher  y.  Wabash Na>T.  Ob. ••  •  .  286 

Lewis  y.  Arnold. • 748 

Lewis  y.  Galena  s«a  &  B. 284 

Lewis  y.  Owen 

Lewis T.  HanrsyM .••••••• 

Lewis  y.  HobUtnlL 599 

Lewis  y.  Sheaman 322 

Lezingfeoneta  Insi  0&  ▼.  Faga. .  143 

liles  y.  Stafta. ^MK  769 

Idnooln  y.  State. 341 

Linoohi  T.  Wright 321 

Tiindeman  t.  Boaenflild 348 

Lindsay  y.  PsopU 872,  675 

linfield  y.   Oil  CUngr  &  B. 
Corp. 239,297 

TJmmm^  w,  IfWag    iiiirfiTTt     ■■!    722 

litchfield  Bank  T.  dunrah 70 

Little  y.  Bonoa 689 

Little  T.  Ghambsn.. 428 

Little  Sbhnylkill  do.  Oe^  ▼•  Nor- 
ton.  266 

little  SchnyUdn  Nay.    0».   y. 

Bidhards 313 

Little  y.  Sinnett 452 

littledale  y.  Dixon 539 

littlery.  Baople 271 

Littleton  y.  Biohaidaon. 679 

T.MoInlaj 652 

T.Bogan. 550 

Loany.BtMl 403 

Lockwood  y.  Doll 330 

Logan  y.  Ponohartnin&B 168 

Longohamp y.  Fish •••.  211 

Long,  Doe  ex  dan.,  t.  Frigg.  • .  •  261 

Lonf ord  y.  I^rre. 211 

Ixnu^  T.  Little 564 

Lookeman  T.  MoBlair 263 

Loomis y.  Terry. •....    85 

Lopeay.  Stoto. 678 

Lordy.DaU 

Lord  y.  Ooeaa  Bank 

Lordy.  Wormwood. 728 

Lord  Piurtsmonth's  Case. 434 

Lorienx  y.  KeUer. 204k  825,  595 

Lot  No.  2  y.  SweUsad 426 

LonisyiUe  etc.  B.  B.  v.  Goonty 

Oonrt • 173, 

Loye  y.  Pialmsr 441 

Loying  y.  Pairo 430 

Low  y.  MitohelL 670 

Lowy.Ndte 363 

Lowell  y.  Boston  ft  LowiB  &  B.  679 

Lowell  y.  Short 679 

Lowell y.  Spanldhtg..' 679 

Lnoaa  y.  Hurt • 419 

Lacaa  y.  New  Bedlofd  s«&  B.  B. 

Co 286^  98( 

Laoe  y.  Dorehester  Int.  Ob. ..... 

638^ 

Lumley  y.  Wagner 760 

Lnmm  y.  Stata 375 

L]rnian  y.  Gipaon 727 


Cases  Citbd. 
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I/fmMar.Bm^ 787 

Lymn  T.  State  Ln.  Oo 

IjyiMii  T»  Aiudn. •••••••••••••• 

LyiMT.  Bank  of  KimkaAj 

Lyon  T.  Honk 427 

Lyoo  T.  King S97 

LyoQT.YaMiftte tfS 

MaeAndivirT.KkoMaT^Ob..  4S7 

MAcbaaa  T.  Irrkie • 402 

Mju^kayr.  W6itemU.T.Co....  473 

Maeklin  T.  BkiuurdMB 702 

Ifaooneto.  B.&T.  MiqrH^ .  .296^  896 
Macrow  t.  QxwI  Wwliattt  B'y « . 

in^lSD 

MaotMT  T.  lUtii 411^414 

Mad  BiTW  •ko.'sL'B.'Chi^ V.'Bh^ 

ber 

liagoe  T.  8«otl S31 

l^one^  Ibc  parte 801 

ICahfln^T.  AilttDtb  «te.B.B..  807 
Kakm  t.  SaTiagi  ImMnAm  a* 

Portiaad 

Halodhnv.  Hodgaa 

lUkvy  T.  WElS 

Malonar.WaitenilVaiMxOo...  804 

lialton  T.  Kaabit 164 

ICanhaitHi  Gaaliflllil  On.  T.  BiAar  813 

Manly  T.  SlaMQ 818 

ICaniung  ▼•  WcDa 826 

ManTiUa  r.  WiatamU.  T.  Ob...  478 

Maple  T.  Kebon 488 

Markler.  dayOoon^..^ 886 

Marrr.  Qirena •  884 

MamotkT.  Stanley 

ManhaU  Ga  T.  Cook 

ManfaaH  T.  LuL  €V> 

MaTBhafl  r.  Meana 871,781 

ManthaH  r.  Sillhnan 

Manhall  T.  Union  Ina.  Ce 

Martin  T.  Dwdly 

Ifayfcinir,  TTMnliw ^35 

Martin  ▼.  Jaoluon 116,804 

Martin  T.  Jet 822,025 

Martinette  T.  Magnira 703 

Maiyland  Inn.  Ga  t.  Mhymple.  607 

MaaonT.Beaid 830 

Mason  t.  Thon^aon 824^  826 

MawmT.Wail 281,740 

Maater  T.  IGUar 868 

MaatertoQT.  Mayor  af  Brooklyn.  6^ 

Mateer  T.  Bkown 826 

BlatlodL  ▼.  Tddd 491 

MattiaonT.Maiks 700 

Man-iati-niaa*ne-kahT«n.8L....  190 

MaxwnU  T.  Bkooka 847 

MazwaQT.Dlay 848 

MayT.Gklder 107 

Mayy.Smith 811 

May  T.  WannemaelMr 690 

Maynard  t.  Baardal^  .  • 274 

Mayo  ▼•Mayo 671 


Mayor  d  Anny>!ii  t,  Matyknd 

Mayor  d  Baltunoco  t.  Book 

Mayor  of  CSdeheater  ▼.  Btooko  . . 

MoArthnr  ▼.  Sean 

MoAnlay  ▼.  Borkbaad 

MoOrIIt.  ni»— K»j«a« 297 

MoCklka  y.  Watennan 888 

MoGartMy  ▼.  State 670^  768 

Mcdintock  ▼.  Bryden 811,816 

MoClnerT.  Manehastor  B.  B....  886 

MeClnakay  ▼.  MoNee^ 870 

MoOol>b  ▼.  Bifflhardaon 818 

MoGoUt.  WflotemU.  T.  €96....  478 

MeConaaa  ▼.  Hampton 898 

MeGordT.  Ohio  ete.  B.  B.  06. . .  867 
MoOotmiokT.  Hndaon  &  B.  B..  161 

MoGoy  ▼•  Lookwood ••••  868 

MoGroa  ▼.  Pnnnort 676 

MoGioaiT  T.  Olafilin 611 

MoOraaa  ▼•  Pope 197 

McGoUodhT.  lBigleLn.Ob 414 

McDanielT.Btea 867 

MeDanial  T.  GomU , 

MoDaniol  T.  Edwaida 

MflTHmiela  ▼•  BofainaQa.«««.,i^y 

McDonald  ▼.  Ikn^aatoQ 691 

MoDoogallT.  .fika 162 

McDowell  ▼.  Qoldamith 489 

MoEldflRyT.  Shipley.. ••••••••.  689 

Mobtfao  ▼.  Dnriiam 146 

MoFMdaa  T.  TiitoQ  Inn.  Go^ 70 

MoGhee  ▼.  BQia 407,408 

MoQill  ▼.  Bowand 159 

MoQoteniy  T.  StMdaa 748 

MoGfath  ▼.  New  Tofk  otOL  £L  B.  297 

McItot  T.  Bagui 

MoJilton  ▼•  LoTe ., 

MoKeenan  ▼.  ThioMl , 

Molfeniie  ▼.  I/AmoufOM 310 

MoKinney  ▼•  Springer 156 

MoLellan  ▼.  Goz 672 

MoMeekinT.  Kdmcnda  ••••, 

MoPhenon  ▼.  Gonliir 

MoQaeenv.  Ghoteaa 784 

Mc  Whirf  a  Owe 168 

Meady.  Toong 706 

Meanar.  Meana 486 

MeohanicB*  A  FKmon^  Bink  t. 

Sohayler 866 

Mediling  ▼.    KittHmiu^  Bddge 

Go 812 

Medbory  ▼.  WatMm.  c 228 

MedfoidT.  Learned 666 

Meeker  ▼.  Meeker • 676 

MeieniT.  State 880 

MelledgoT.  BoetonlraiOai 686 

MelTil&  ▼.  Kii^patridk 663 

MelTin  ▼.  Metrin 631 

Meroer  ▼.  Meroer ••••••  481 

Merohanti' Bank T.Gont. Bank..  284 

Merchants' Bank  Y.  BaiHa 678 

Merchants'  eto.  Go.  ▼.  Halloek  ..  290 

Merder  y.  Merdsr 

MeRifleld  Y.  Furiik 
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Oasbs  Gixsd. 


MemUT.  OffiUMll W»  IW,  161 

MerriU  t.  Ukib 811 

MerriU  ▼.  ir«w  Aijg^ind  Inn  Ok  745 

Mmitt  T.  HbciMu 460 

Mmitt  T.  JoluMB 08,100 

MiernmuuiT.  Bng  IfayQuMi...  510 

MetoalfT.  Hm «5 

iffnthndirt  Bpiaoopd  Ghimh  ▼. 

Jaoqiiet • 114 

MffhigMi  Ont  R.  R.  T.  Obunwr 

150,182 

Miohigui  SootiMm  eta  &  &  t. 

OehoL  •••••••• 152 

Michond  T.  Qirad. 501^  505 

Middleten  ▼.  State 578 

MiddlatownBtakT.Jflnma....    59 

Milbiim  ▼.  BaMlu 255,267 

MUlord  ▼.  Hollnook 581 

MiUuui  T.  Sham 515^  514,  515 

MUl-dam  Fonnaiy  t.  Hovnr....  177 

Miller  T.  Biiig^bam. 108 

Miller  ▼.  Ghadea 509 

Miller  y.  Caarke 588 

Miller ▼.  GoDklinftOou 500 

Idler  T.OorUk..... 427 

Miller  ▼.  Eitfll 430 

Miller  ▼.  MoCSaffir^ 639 

Miller  T.  Moigaiu • 59 

Biiller  T.  Baoe • 741 

Miller  ▼.  Seed 359^  706^  724 

Miller  ▼.  aobartiL 721 

Miller  ▼•  State 481 

MillerT.Wild  Gkt  Qnsnl  Bead 

Ck) 141 

MHkT.  Staik 717 

Milne  ▼•  Moraton. •  550 

Milwaukee  eta  Go.  t.  Kellegg. . 

638^539 

Minke  T.  Hopemaa. 313 

Minter  ▼.  Padfio  B.  B. 160,  161 

MiMJaaippi  Central  &  &  r.  Ken- 
nedy  155,159,  161 

MitcbeU  T.  Binggold 724 

MitcheU  T.  State 380,458 

Mitchell  ▼.  Zimmerman. 173^  218 

Mix  T.  State  Bank 321 

Moale  V.  Mayor  etc.  of  Baltimore  519 

Montagne  v.  Floekton 760 

Montague  ▼.  Bichardeon.. •••.••  707 

MonteeT.  Commonwealth. 457 

Montpelier  t.  East  Mon^ieUer. . .  535 

Moore  y.  Andera 363 

Moore  y.  Clay. 256 

Moore  T.Lvons 261 

Moore  V.  Madden 438 

Moore  T.  Miller 388 

Moore  v.  Pienon. 421 

MoorKxm  ▼.  Bell 618^  620 

MooreJand  T.  Lemaaten. 420 

MorguT.  Cos ••....    58 

Morgan  ▼.  Moigan. 106 

Morrell  ▼.  Trenton  etc  Ina.  Ga  530 

MozriU  V.  Wallace 491 

Morria  ▼.  De  Witt 105 


Motiie  A  &■«  B.  &  Oik  ▼• 

Praddea 314 

Morris  ▼•  Kelly • •  755 

Morrow  w.  Weed 

115»  448b  450^  455»  506 

Mmve  T.  Orawtod 108 

MmveT.  Gamer • 721 

Mocae  T.  Shattook 577. 

Mooea  ▼•  Boaton  ft  Maine  &  fi. 


Moai  T.  Jehaaoo 504 

MoeaT.  MoGUl 116 

MottT.  Hieka 181 

MonliA  ▼.  Tmtanela  Im.  Co..  744 

MnoklowT.  Manglee 98 

MniTT.  Gn^ 407,  405 

MnldonT.  mitlook 345 

Mnloy  T.  Ina.  Co 538 

Mnliy  T.  MohAwk  V.  Lm.  Co. . .  630 
MumlordT.  Aimatroog.. •••..••  443 

Mnngery.  Green..... ••• •  308 

Monroe  T.  Perkins. 640 

MnnsT.  DapontDe'Nemowa...  5a 
MvNh  T«  Oonoofd  B.  B.  Go 

280y  843^295 

Mvdeek  T.  MiteheO. 105 

MwphjT.  Hendricks. 300 

MvrayT.  Baker 202,204 

Murray  T.  Berkshire  Oowdy. ...  • 

Gen%B 03»M 

Murray  t.  BUiston 752 

Mnrrmy  t.  Hey 510»  313»  314 

Murray  T.ffilL 311 

Mumy  ▼.  South GareliMB.  B.. 

Go 303 

Muspratt  r.  Gregory 500^510 

Mnaaey  ▼.  Holt 702 

Myeri  ▼.  Dodd. 727 

^ton  ▼.  Midland  B> 152 


Napier  ▼• 

Narraganset    Bank   r.    Athmlio 

SilkCa 

Naeh  V. 

Nash  ▼•  Skinner 

Natehealns.  Go.  r.  Stanlon 

Natchesv.  Miner •••• 

Naylor  V.  Winch. .•••.••• 

Nealv.  Saundenon...* 

Nealr.  Wilcox. •••••• 

Needham   r.  &  F.  ft  a  J.  B.  B. 

Co 

KelaoiiT.  Hewafd. 

Nelson  ▼.  iTcrson • 

Nelson  ▼.  MoOiffert 

Nelson  ▼.  Yemumt  eta  B.  B.  206^ 
Nettles  T.  South  Carolina  B.  B. . 
Nevins  t.  Bay  State  flteamhnet 

Co. 150, 

New  Brunswick  eta  Ga  t.  Tisn 

M*20a 

Newoombe  v.  Dnndam 

New  England  F.  ft  M.  Ina  Ga  T. 

Wetmore 


70 
713 


661 
680 
732 
588 


204 
509 


557 


G&SI8  GiTIDw 
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JolOMQO 340 

Nott  HftTMi  8t0unboi^  ft  I^anap. 

Ooi  T.  Vndflrlnlt 84 

New  Hope  Debiwen  SMdge  Co. 

T.  Ptorj 687 

NewlioiieeT.  Godin]i...l90^  1S2, 134 
New  Jenej  Stesm  N«t.  Go.  ▼. 

Merolumti' Bank 010 

New  LondoD  Beak  t.  Lee 311 

New  Orieene  et&  R.  B.  T.  lioora.  160 

Neweom  t.  Andenni 

Newaon  t.  A"^*** • 

Newton  T.  BroneoB. 784 

N.  Y.  ft.  W.  P.  T.  €hx  T.  IVr- 

buzg 404»  4tf6 

N.  T.  ft  Brie  'SLK.Oo.r.  SOdn- 

BBT  336 

Nezeen  T.'  ikwamL!! !!'.!!!!  Asi,  133 

Niohola  t.  Berteem 561 

Niohole  t.  Gk/wn 363 

molioU'T.  Pkttea 607 

NiohoU  T.  SomenN*  ela  K.  B. 

Co Ml 

NicholeottT.  N.  T.  efeo.&B....  267 

Nickenon  t.  Seandien.  • 677 

makenon  T.  Swett. 724 

Niekleeon  T.  StTTker 394 

NioolT.Bste 713 

Noleev.State 769 

Nonnen  T.  Wdku 639 

Nome  T.  litohiMd. 88 

Northern  Cent  B>  €hx  t.  Flen- 

tiae • 683 

Northrop  t.  Bnehnen 70 

Northy  T.  Northy 786 

Norton  T.  ReokflR 193 

Norton  T.  Lidd 334 

Norway  Fhlu  Oik  t.  Boeton  ft 

BCeineaB. 288>  290 

Nonree  T.  Stete • 678 

Nojee  T.  Simlli 304 

NojeeT.  Ward 69 

Oakley  ▼.  WmiaiiiBbaijdh 314 

0%tonT.  Oilobiiit.33MSSb  «»t  726 

O'Oooley  T.  Natehea 627 

Qdeeby  Coal  Oo.  T.  Bmoo 259 

O&oftMkuB'yCo.T.OoliL....  337 
CNiio  eta  Co.  T.  Merahantir  eto. 

Co : .\  126 

Ohio  ete.  B.  B.  T.  Buber. 284 

<Htk>  L.  L  ft  T.  Ca  T.  Hmhaatir 

LftT.Co 443 

CHd  Colony  B.  B.  Cisp.  t.  Bfaiw.  697 

Oliver  T.  ramer 602 

OatKioBankT.  Halletfc..,^..,..  406 
Orange  OMiuty  BHik  t*  Bcuwu 

158»  161 

Omar  T.  MbDonald 713 

O^BeiUy  T.  MtBdo^ 643 

OriMiM  Bank  T.  Fieeae 663 

I  Navkeliun  Oa  ▼.  Mayor  622 
r.Bm. 627 


r.yanHotA^ 108 

Osgood  T.  Peanona 700 

Ottr.lXIL 644 

Ooimety.  Hcnahaw 162 

Owmr.Barkedak 146 

Owen  ▼.  Slatler 121 

Ozfaid  Bank  T«  HayBMi 206 

Ozleyr.Tiyon 421 

BMkaid  T.  Qetman. 

Fkidelfoid  T.  FnwIdmMM.  F.  L 

Co : 

Page  T.  Puker 

Page  ▼.  Yooag. 722 

PUmer  T.  DeWitt 762,  753 

Palmer T.  Lawrenoe...... 70 

Palmer  T.  Oakley 119 

Palmer  T.  WaddeiL 312;  314 

Pkodeev.  Drew 158,  160 

Pariah  T.  Stone 694 

Ptokr.Batee 192 

Perk  T.  Long 889 

Ptokerr.  FUgg 687 

Ptokerr.  Kane 421 

Parker  T.  Ni^tingale 31<  722 

Ptokery.PMer 786 

Parker  T.  Pieroe 438 

Parker  r.  Renaaeiaer  eta  &  B. .  298 
Parkhille  r.  Union  Bank  d  Fbr- 

ida 108 

P^udunan  T.  Weloh 709 

Ptemelee  ▼.  Fiaoher 159 

Paniah  T.  Sterena 313 

Pkraona  y.  Hardy 298 

Paraona  y.  lindaay 638 

Parton  y.  Henrey 557 

Paakey.  OUat 128^  129,  130,  183 

PMleyy.  Frwwman 206»  209 

Paaamore  y.  Weetem  U.  T.  Ca . . 

466^467,  474 

Pater  y.  Baker 67 

Patteraon  y.  Gap 156 

Patteraon  y.  Pomdeztar. 699 

Pktteraon  y.  Winn 144 

Pauley  y.  Weiaart 355 

Payne  y.  Benaley. 499 

Payne  y.  Ballard. 340 

Peacock  y.  Eyane 486 

Pearoe  ya.  Spaalding 748 

Peazia  y.  Coyilland 734 

Pearaon  y.  Keedy 603 

Ptt^y.  Conway 723 

Peeky.  Bader 813 

Peeky.Fiaher 702 

Peoky.IVink. 406 

P^otti  y.  MaLanridin 158 

Pendeigaet  y.  MeAnneD 644 

Pann y.  Heieey. .•••••••••••••.«    70 

Penn  Ca  y.  Conlan 638 

Penn  Cbi  y.  Miller 160 

PequB.  B.  Ca  y.  Laagdea 89 

Penniman  y.  N.  Y.  Bdanee  Co. .  813 
Penobaoot  Boom  Corp.  y.  Lamaon  67 
Penobeooieta  B.  B.  y.l>Bnn.766b  767 
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Casis  CmD. 


PAM 

Penobtool  &  &  Oik  t.  Dommw 

7«7,  758 

PeiiolMOot&.R.Oo^T.W]ixto.M»  768 

Peopla  ¥•  Adams 467 

People  ▼.  AmM 678 

People  T.  Am 880 

People  T.  Chicago  etaL  B.  P. 290 

Pe^e  ▼.  ClereUnd 678 

People ▼.  doonaa.... 678 

People  T.  Gofltello 671 

People  T.  DaTk 446^  674 

Peopley.Dyle 676 

People  T.  Bokart 678 

Perale  ▼•  Gold  Bon  eto.  Oo 

.fT; ...SU»  314,  816 

Peoiae  ▼.  Greenfield 638 

People  ▼.  Haynei 671»  679i  674 

People  T.  HiUlmt 743 

People T.  JenniiigB ••  673 

People  ▼.  Lilley , 769 

People  ▼.  livingaton 663 

People  T.  Logan  Oonnty 236 

People  ▼.  Manning 166 

People  T.  Marble 769 

People  T.  MoGaan 369 

People  T.  8.  F.  Savinga  Union. . .  278 

Pe<^e  T.  Sooggina 381 

People  T.  Soott 769 

People  T.  Taiewell 236 

People's  Sayinga  Bank  ft  Bnfld- 

ing  Afls'n  ▼.  Collina 70 

Peonia  etc  B.  B.  v.  Une.286^  296, 298 

Perkins  ▼.  Wright 158 

Perry  T.  Dover 388 

Perry  ▼.  Price 181 

Peny  ▼.  Boberta 363 

Peraona  T.  McKibben 692 

Peters  ▼•  Leagae 626 

Phelps  T.  London  eto.  B.  B. .  161,  162 

PhemxBankT.  Cortis 67 

Phih«delphiA  etc.  B.  B.  v.  Ander- 
son  298 

Philadelphis  etc.  B.  R.  Oo.  t. 

Howard 691 

Philleo  ▼.  Sanford 290 

PhiUips  T.  Blair 421 

PhiUipa  T.  Dnke  of  Bucks 120 

Phoamx  Bank  T.  OnrUs 60 

Piatt  V.  People 236 

Pioksrd  T.  8ean 419 

Pickett  ▼.  Hawes 406 

Pierce  y.  Garleton ^93,  624 

Pieroe  y.  Ooncord  B.  & 298 

PikeT.  McDonald 356 

Pilkington  y.  Soott 361 

Pillsbnry  T.  Locke 166 

Pinoksid's  HeiiB 419 

Pinckn^  y.  Westetn  U.  T.  Ofr. .  464 
Pinksrtoiiy.  Boston  ft  AlbMiy  B. 

B.Ob 687 

Pitt  y .  Goagdon 695 

PittBbnighstcB'yV'Bolner....  298 
Pittobu^i  etc.  R*y  y.  Campbell 

71 295.  296 


9im 
Pittaboigh  eto.  B>  ▼.  Ckij  d 

Ghicago 278 

Pittaba^  eta  BV  y.  Hmift S88 

PitUbnigh  etc.  B>  y.  Kain 298 

Pittsbuxgh  y.  Soott 312 

Pizley  y.  Van  Nostem «  822 

Pbntstioa  Na  9  y.  Bean :  664 

PUnters' Bank  y.  Galyit 699 

Player,  Doe  ez  dem.,  y.  Nichdla.  262 
Pl^ord  y.  United  Kingdom  R 

T.Ga 464 

Plnmery.Lord 687 

Pole  y.  Himmona  ft  Pols 696 

PoUaid  y.  Soeara 194 

Pomeroy  y.  Trimpsr 708 

Ponder  y.  Moseley 689 

Pooly.  MoGrary 699,  731 

Poole  y.  Gerrard 711 

Poormany.  Kilgore 421 

Porter  y.  Ghicago  etc.  RB 284 

Porter  y.  mideteand 162 

Porter  y.  Bobinson 263 

Porter  ▼.  Seller 266 

Posty.Bowen 625 

Post  y.  Mason 132 

Potts  y.  Baeotrio  TsL  Go 467 

Pottay.Hoose 163,  348 

Potwin  y.  Oadea 278 

PoQBsard y.  Spiera ••• 761 

Powell  y.  Meyers 168 

PoweUy.  MiDs 290.  687 

Powersy.SUte .,381 

Pratt  y.  Ogdensbug  ft  L.  O  B. 

Go...  7 666 

Prentis  y.  GonmonwsaHh 624 

Prentiss  y.  Danielaon 406 

Presidentof  HartsyiUs  Univer- 
sity y.  Hamilton • . .  341 

Preston  y.  Hamson 408 

Prioe  y.  Nesbitt 600 

Price  y.  Tkylor 736 

Pricey.  Tyson 607 

Prince  y.  GrifBn 447 

Pritohard  y.  Brown 676 

Pritohard  y.  Btawr 681 

Proctor  y.  Owens 334 

Protsnan  y.  TnilisnapoHs  sAil  B. 

B.Go 96 

Proyidence  Bank  y.  BiHingB 661 

Pngh  y.  Telephone  Go 473 

PoQer  y.  HaUiday G17 

Ponderson  y.  Brown • .  710 

Pnrrell  y.  Goshom 269 

Parsley. 463 

Patnamy.  Whits 681 

Queen  y.  State 698 

Qnestsdy.NewbnTpQrtstc&lL  297 
Qnincy  ft  M.  ft  R  JL  B.  Oou  y. 

Morris 236 

Qoinoy  Ganal  y.  Nswoonb 686 

Railroad  Co,  y.  Barran • 

Railroad  Go.  y.  Brown ••• 


Casks  Gitxd. 


RdlRMd  Ok  T.  IMIoff U(Q^100JB«KT. 

Baflroad  Cow  T.  SmillL 

Baini  T.  IfitalMU 


87 
681 
121 


Bjunaey  t.  Homr  . . 
Bunaeyli  Admu.  . . . 
Bandr.Wwbcr.... 
Baadall  t.  Bhodm  . . 
Bftodall  T.  Tlioniton. 
Sanger  T.  Qoodriflii . 


S87 
578 
680 
491 


Bapbal  ▼.  FSektad 280 

Baop  ▼•  QimjMm 390 

BsthboM  T.  ITmI 298 

BaiHnin  T.  State 608^609 

BaworUiT.  MMiiott 180^  133 

Bayv.  State 187,401 

iUTznond  T.  <Slj  of  LowiQ 267 

Baymood  T.  PHtafaaid 822 

Baad  ▼.  Btookanaik 649 

BeftTaa  T.  Watonnaa 688 

Kedpafth  t.  Weatem  U.  T.  Co.' 

406;  487,  474 

BaadT.  Gbamban 681 

AeadT.Pnmi 406 

BeedY.Boark 809^724 

Beedy.Stato 859 

677 
772 
672 
772 
674 
674 


Ba^na  ▼.  Aylaar. 
Begina  ▼.  Bowan. . 
Begina  ▼.  Boyaa  . . 
BagmaT.  Biittoo  . 
Begiiia  ▼.  Dyka. 
R^inar. 


Begina  ▼.  ^owaa 'ill 

B^jna  T.  Jaiddiia • 676 

Begina  ▼.  Jooaa 771 

Begina T.  MalliBa 672 

Begina  ▼.  Beoaia 706 

Begina  r.  Stabba • 

...669,  672,  67S»  674,  676»  676;  677 

Bagina  T.  SnUiTaii 771 

B^inaT.  White 706 

Bagoiar  ▼.  Oabot 278,273 

B£lT.Oiffoid 313 

Bddel  ▼.  Tnmar 645 

Bemickr.  Ba^erfiald 607 

BexT.  Addia 674 

fiezT.  Akanhaad 771 

BexT.  Banuad • 672,675 

BezT.  fiizkefcft 675 

BezT.  Bqyoe....« 771 

BexT.  Dairbar..... 676 

BazT.  Dofta 771 

RazT.  Focbaa 749 

BezT.GiUow 771 


Baz  T.  Hastily. 
Baz  T.Holt.... 
Bez  T.  Howtett'. 
Bez  T.  Jairia .  • . 

B«ZT.  J( 


Baz  T.  Lone. .  • 

Baz  T.  T<i>Tfflal^f 
Bez  ▼.  Mellor.. 


672 
771 
771 
672 
672 
774 
658 
675 


BazT.Naal 677 

BezT.  Noakoa. ..•••.•••• 677 

BazT.  Badd 672 

BazT.  Shadkoll 771 

BezT.foiQar 774 

Bazv.  Stram.. 906 

Baz  ▼.  SwaQow. 675 

RazT.We1>b 674 

Bazy.  Wilkaa 674 

BazT.  Wm 676 

BaynoldaT.  moHoli..... 448 

Beynolda  ▼.  BayaoUa 216 

Bkea  T.  Bhann* 558 

T.  Dinght  11^.  On. 640 

T.  NiJa^.TZ 881 

Bioa  T.  Bagland 480 

Eioev.  State 774 

Bieh  y.  aty  ol  Odoiga 278 

Biok  ▼.  JohnaoB  .  • • 192 

Biohaida  ▼.  Idiok 353 

Bicharda  T.  Waatooil 160;  162 

Biohaidaon  y.  LaayitI 690 

Bichaidaony.  lloKteaoa. •••....  311 

BaohaidaoB  y.  Manfll •  435 

Biohaidaon  y.  SiU^ 687 

Richazdaoay.  SteflM 439 

Biohitery.  Poa 601,602 

Richmond  y.  Smilli • 324 

Bickarda  y.  Mudoak 539 

Riddle  y.  Jofanaon 180;  182,  134 

Biddley.  Waldan 6Wi  610 

Biggy.  Oook 181 

y.  Hawknr 734 

BiSty.  Prioa 211 


y.Geraak 761,762 

_     Oaae 390 

Rima  y.  Cowaa  . . .  • 428 

Bitter  y.  Hanakaw 409 

Biyery.  QiUr 607 

Biyaay.  Oodl^ 523 

Roach  y.  State 678 

Roathy.  DriaooQ 58,54 

Robb  y.  MoDanald 391 

Roberta  y.  Frawiok 436 

Robertoy.  Myen 75S^  753 

Roberto  y.  Rogera 194 

Bobertey.  State ...188,331 

Bobertaony.  Bodcfofd 236 

Robinaon  y.  MoDonald 734 

Bookf  Old  ete.  &  B.  T.  Haffin  ...  286 
Rookford eto.  R.  B.  T.  Walla....  286 
Bookford,  K  L,  ft  St.  L.  B.  B. 

Gay.  Qyam • 239 

Rookford,  B.  L,  ft  8k  L.  B.  B. 

Oa  y.  Hillmer 239 

622 
785 
707 
833 
762 


Bookhm  y.  Smgga  .... 
Rookmora  y.  Dayanport 
Boekwall  y.  Hnbbdl   . . 


Rodebangh  y.  HoIlin^aworUi 
Bodooanachi  y.  Battnok .... 


Boffey  V.  Hendaraoa 746 

Bogers  T.  Burlington 236 

Bogera  y.  Coleman •••••  744 


40 


Casks  Cnnn 


1tog0i«T.  Bhafm 

Bojnn  T.  iKirboiypori  B»  B« 

Bc^^  T.  BMfw. 442 

Rffgen  T.  Rogan 194 

Rogera  T.  8t«WHi S25 

Rogen  T.  Union  StOM  Co 781 

BogeriT.WaUur 439 

Boloflon  T.  Obnon. 922^  834 

BoMT.Stftte. 776 

Bon  V.  Oitv  of  MadiMn 181 

Bon  T.  LiAyotte  eto.  Oo. 839 

Boas  V.  MiaMnri  ^feo.  B.  fi 160 

Bowev.MoMt 256 

BowleyT.BftU 660 

Boxbonmgh  T.  Moniok 499 

Backer  V.  AboU 419 

Bnifiiar  t.  MoCodimI.. 703 

Bais  T.  Nortoo. 681 

Bonyon  v.Botdine  ..••• 812 

Boflhin  y.  ShielcU 146,  848 

Riuling  V.  Biuliiig 180,  131 

BamellT.  AnoAbto 692,  703 

BoMellv.  Fallfl 211 

XlnflMll  T.  PottewmtlMiiieOoaiity.  447 

BurtT.Low 727 

Bvan  ▼.  CnmlMrUnd  ValleyB.  B. 

Oo^ 802 

EyauT.  DunUp.... 498 


Salnter  T.  IWgnMii ^••862, 

Sale  Y.  SMUnian. 116 

Salem  Gravel  Bead  Oo.  t.  Pen- 

*^i"gtwi • •••  .•••••••  881 

Salem  India  BnbberOaT.Adami  208 

Salem  Mill-dam  y.  Bopea. 766 

Salmon  T.  Clagelfe 602 

Saltonrtall  T.  Bilfliy 622 

Saltna  T.  Ererati 830 

Sampson  t.  T¥i]]iaoiaoii.l98»  887,  711 

Samson  V.  Thornton 761 

Sanborn  T.  Bice 723 

Sanders  T.  Hallennaa 208 

Sanders  T.  Johnson 274 

Sanders  T.  Stoari. 472 

SAnderaon  T.  Jooes ••...  116 

Sands  ▼.  Bobison 748 

Sanford  V.  Howard. 481,  099 

Simger y.  Simpson •.  729 

SangBton  y.  Gaitbar. 648 

Sanqoiriooy.  BenedittL...* 760 

Santoy.  Stale 204 

Sarah  y.  State 406,  776 

Sargent  y. 894 

Sargent  y.  Adams 186 

Siiigenty.  Dennisoo... 898 

Sawyery.  (My  of  Alton 281 

Scales  y.  Alyis 427 

Soanlan  T.  Wright 66,  165 

Bdharmarfaom  y.  LofaMS 846 

Bohenk  y.  Meraar  Coonty  Mntaal 

Ina.  Ga 639 

Soheneotady  Ac  S.   P.  B.  Ca  y. 

.    Thateher 70 


SdhilUiigar  t.  MoOam ••••  177 

Sehindler  y.  Weatofw 881 

Sohley  y.  MoCeney • 096 

Sohmidty.  Blood 831 

Schnewind  y.  Haokett... 87^ 

School  Distriot  y.  Bbiadail 67 

Schoolery.  Asherst 248 

Schreibery.  Creed.  •••• 718 

Schnll  y.  Murray. 695 

Schwartiy.  Atlantio4  P.  T.  Oa 

468»  470 

Schwoerer  y.    Boylston  Market 

Ass'n • 722 

Soobyy.BUnohard.... 676 

Soott  y.  Baboook 425 

Sootthom  y.  Sosth  fltaflnHabirq 

B'yCo 882 

Sean  y.  flotohkiaa 186 

Sears  y.  LawTCBoe 781 

Seay  y.  Bank  of  TbnDaaee 480 

Seeley  y.  Bishop. 812 

SeUioky.  HaU 818 

Selma  ft  Tenn.  B.  &  Caw  T.  ISp- 

ton K& 

Seymore  y.  Howard S29 

Seymour  y.  Van  Slynk 404 

Shaef er  y.  Gatea. 268 

Shafer  y.  Brooenbe^g..* 822 

Shafer  y.  State 880 

Shafer  y.  Wilaon 645 

Sharpy.  Boiwa 722 

Shaipy.  Spain 425 

Sharpleaa  y.  Mayor  ol  Pbfiadel- 

phia...' 8»^  619 

Sharrod  y.  London  eta.  B^Co..  738 
Shanbut  y.  St  Ptal  olo.  &  B. 

Oo 811,  814 

Shawy.BsRy 814,  826 

Shawy.Fiaher 733 

Shawhan  y.  Laffer 453 

Shawneetown  y.  Maaon 244 

Shed  y.  Hawthorne 811,  813 

Sheely  y.  Biggs 834 

Shelley's  Case 735 

Shephard y.  Pratt. ••••••••••••  •  438 

Shepherd  y.  NayhA 726 

Shepherd  y.  State 381 

Sherman  y.  Ballon 110,  111 

Sherman  y.  Glaik 643 

Sherraden  y.  Ftoker 408 

Shewen  y.  Vanderiunt 193 

Shields  y.  Yonga 802 

Shigley  y.  Sny3er 834 

Shinn  y.  Zimmerman • 698 

Shirea  y.  GLwoook .811, 112,  818 

Shirley  y.  Peama. 460 

Shirley  y.  Spenoai; 246 

Shirraa  y.  (£aig 652 

Shook  y.  Daly 768 

Shook  y.  KeoendfldT. 768 

ShotweUy.  HamUin. .  .880^  866,  696 

ShotweUy.  Uwaon 869^  608 

Shoye  V.  Wiley 661 

Sibley  y.  AldiJoh 824^  826 


Bibl«r  T,  ^Ah 7m 

iiidat  <r.Coim S47 

SUbMT  StaoU*. 779 

ttmiMKM  V.  K«v  B«dfs*d   ita. 
StaMobortCo C69 

HamMB  ▼.  HvtsM . . .  .aCH;  «nik  eio 

HinaiairT.Walkw 439 

■uMkir'aClMa. 771 

aia|^«fe(»T.ClHna U6 

HmM<»v.  anattwl—  B.  B.. 

Sg&  897 

MMrda  r.  LMMnkfc 617 

Ifti ■  I  ITiMiiiln 173 

BktniMBr T,  BooMi. ...... ,..,,...  729 

81^  r.    rantm   OiiiMw   B-j 

aha^d^T-'ch^!!!!!."""."  331 

aiara  T.  UonoK 3«6 

OiplMrT.brinrt Ml 

JSwU  T.  Ataraod, 

Bnth 
buth 
BBdthT.  B(Mtea«te&B.tSB,l«lkUl 

aiiithT.Ck«Miiur 181 

bfthv.  DamQ 
8nithT.  Hilab 

&aithT.Hood 

flMithT.  Indlau   tftB-rOn....  HO 

BauOir.icbaM. 661 

ftuithT.  Kdly 710 

flmhliT.  I^dLWMd. 313 

Onith  ▼.  Htttin. SS3 

Smith  T.  HiddKtettK 643 

taith  ▼.  Hilbnra. 398 

ftnith  T.  Mmv. S78,  490 

flwltliT.  nu^ «39 

8HthT.PMB 126 

Saitlt  T.  FMts. 4301  308 

teHhT.Bogm. 3U 

Smith  T.  sohim. tse 

Smith  T.  Smith Mt,  BS9 

Smith  T.8M* GOO 

Smith  T.  ThiiMiM S71 

taithprterT.  Ira. TSS 

Smith  ADKTi^aaM C73 

Snvri  *.  Skkn SSS 

Smnerv.  HnrtlMMML 409 

BmUt.  Smv 930 

SnowT.  Pntt 730 

anydwT.  Dapnk 333 

&i7dw  T.  Stadab^hK. 70 

Snydv  r,  Taadona. 
9oia»rbf  r,  Baatir 

nOUlaf  Y.  IHJIBOn 

SovthKHKod  ▼. : 

Spadar  v.  IawUt. 

«?-r:i^-_  «„. .    ...B»,«74 

adlMimi! 

MMn7T.HHl— 

£^p',  a.,  k  T.  O.  Kj  no.  r. 


«r 


OlfSB  OlTBD. 


▼.IMw S75 

1^Uw.fMtMm 671 

Mater.  Thf^mtom 678 

Slate  T.  Thnntia 881 

State  T.Walooil 67S;  675 

GtateT.WatMii 672 

StateT.  WOliamo 667 

State  T.  WOIiaoiMa 673;  677 

States  Um  oI  Baltimo-«  OLtf  r. 

Jterwoofl  ••*•••••••••••     •«••  o^^8 

State.  Uee  ol  Waoh^MtHi  Ooi  t. 

i^timore  ft  O.  R.  &  Oo 607 

StaMMT.  AtlMiiio  daKIL...  897 

Stein  y.  WOftndd IM 

Stemham  T.  United  StrtM 671 

Stephenar.  DlftS^.  P.  &E....  893 

StephenB  ▼.  Qimbam 734 

StephenaT.  Shenod 488 

Stephenay.  Vnn^ban 166 

Stephenson  y.  Didkaon ••  718 

Stqihenaony.  Doe atM,  699 

Stetson  y.  Faxon 818 

Stettiniaa  y.  United  Statea 467 

Stevena  y.  Oommonwealth. .  •  •  . .  400 

Stevana  y.  Anderson 847 

Steyena  y.  Low • •  •  •  •  •  829 

Stewart y.  Chioago  eta  B.  B...«  298 

Stewarty.  Tispwiard 485 

Stewarty.  State 769 

Stewart  y.  Stewart 

168»  195»  880;  418»  503^  590 

Stawea  y.  Mills 11%  111 

Stimpson  y.  Baltimore  eta  B.  B. 

Co 

Stimson  y.  Oonneotionl  B.  B.  B. 

St  Joaeph  y,  Rogen 

St.LoiiiaIna.C&y.  CUaMOw....  515 
St.  Lonis eto.  R'7 y.  CDrl...296i  297 

St.  Martin  y.  Deanoyer 220 

Stocking  y.  State 672 

Stockley.  Silabee 779 

Stoessiger  y.  Soath-easleia  Bfj 

CJo 479 

Stone  y.  Barker 419 

Stone  y.  Batton 419 

Stone  y.  CheahireB.B 286 

Stone  y.  Biagmdsr 593 

Stone  y.  Vamey 274 

Stoney.  Waitt 284 

Storer  y.  State 890 

Storeyy.  Early 274 

Stowy.  Wyae 69 

Stradery.  Snyder 274 

Strong  y.  Tompkins 448 

Stnoke  y.  Milwankee  ft  MIm.  B. 

B,  Co 289 

Stndabaker  y.  White 853 

Stnltay.  Silva 700 

Snlliyany.  MoLsoana 880;  785 

Snmmeriiny.  Heatvlaj.... 186 

Somptery.  State 672 

Somwalft  y.  Tnoker 593 

Sntdliffsy.  State 881 

Snthariand  y.  Cwna •••••  781 


598 

160 


BttttiNi  y.  Ooia«»««**««««'«  •••'••• 

Snttony.  Wanw 

Swaalsy.  CoysrdiU 

Swaffoffdy.  Wki^pple 16^ 

Swany.  Steadman. ••••••• 

Swarty.  Seryioe 

Sweatlaody.  DUMliftlf.  T.  Cow 

..« •••• ••MTt 

Sweeney  y.  Smit^ ••• 

Swifty.  Mocel^.*** •••••••••.. 

Swifty.  ^^yion «• 

SwindlsTT.  HQliaid 

Sykeay.  MoBonr 

Sylery.  Xdkhait 

Sympaun  t.  Jn 


^ 


678 


478 


487 


166 
416 


(•••••*  ••••••  •  • 


>••• 


cf    Km 


Tabery.  Hstaoa 

TalootI  T.    TownaUp 

Gfviiya*«««««  ••••••••••••••••• 

Taimer  y.  Tnatesaot  Alk^'^.... 

Tappy.  Lse 

TIappenden  y.  Walah 

Tkrletoiiy.  Geldthwate 

Tarleton  y.  JoIidbob.. 

Tatlook  y.  Harria 

Tayler  y.  Watan 74f, 

Tayloe  y.  MetohMi*  lira  ba  Co. 

Taylor T.  Bqyd •  •••••.. 

Taylor  y.  Coaarl 

Taylor  y.  CoramlHiflMnaf  Nenr- 

benie •. 

Taylor  y.  Cony • 

Taylory.  Fkenob.. • 

Taylor  y.  HamplcM •••. 

Thylory.  Kelly 

Taylory.  Porter 

Taylory.  Wilbam 

Thylory.  Wobnm 

Teagney.  Dsndy...... 

Teafy.  State 

Teaay.  MoDonald 811. 

Telegraph  Co.  y.  QiieweUL 

464.460^ 

Teimea  y.  North^wwtan  Mnl  L. 

Ins.  Co 

Terryy.  Woods 14^ 

Thallhimer  y.  BrinekaAsff 

Thatohery.MiUa 

Thayery.  Danieb •••.••.•• 

Thayery.  Thayer ••••.. 

Thayery.  Vilss 

Thiokstonx;  Howaid 

Thomaa  y.  fioaton  ft  PkofidMoa 

R.B 

Thomaa  y.  Buna 

Thomaa  y.  8h^  .^^ORtiqg  QlHy. . 
ThoBiaay.  Stsia..... •••,•••.••• 
Thompaony.  Baakol8«likOMo- 

lina •••••••• 

Thompaon  y.  Bnttoo.  .••••••  108^ 

Thompaony.  Cent.  B.  B 

Thompeony.  MoKim 

Thompson  ▼.  Monger 

I  Thompaony*  I«qpo«««««**««*»««« 


"166 

ft{6 

74C» 

108 


747 
414 


700 


519 
158 

718 


881 

478 

786 
387 
«7S 
718 


710 
576 


119 
687 
676 

718 
104 
810 


121 


Oa018  GmD. 


41 


B.CK 


TBI 

T.  XBoaQHA. ff78 

TlMip  ▼.  ^Ktiapd 

TliiiistoBT.  FidMr 

IfblMte  T.  CtanU. Ml  731 

TfbeMT.TOMM S48 


TSffk  T.  Gtj  ol  Bdblo. 
ISUiiu^haat  T.  CBhhbsUa 
Tiaoa  T.  Yswa.  ••••••• 

TotwyT,  lioQtv 
TbddT.  bilol 
ToddT.LMidiy.... 

Toledo  9^  B.  jBL  t. 


166 
783 
Sll 


ToMo  0te.  B'y  T.  BMMd..296k 

Tonkioa  T.  TomkiBi 13% 

TonawaadA  B.  B.  Oa  t.  Mmmmt 

TopluUII  T.  duipMB. 

Torp«y  T.  WaiiaiiMi 161» 

TowwT.  Utu»«laB.  B. 

TOWMST.  OiboiiML 

Towwoa  T.  If ■TTH  dn  fiTum  Hwik  . 

Tracy  T,  Gnat 

Traoyr.  T^eteLB.B» 

Trap:  jOI  T.  UohflidMa S04» 

TraaherT.  Brwliarl 

TrK^t  T.  Lord 

Trigg  T.  Bead 

Troap  T.  Smilii 

Tiow  T«  VetBMnk  Oonib  B*  B*  Ooi 

TrowlMJ4ga  ▼•  Vonpandv 

Traar.  Xntenatioiial  X  Oa 

Tme  T*  Baannr 

IVnmboIl  T.  CAboaa 

TmcootiT.  Kiitt. 

TroatoeaeteL  t.  nriEU 

TnoiiarT.  Hairia 

T.  M^^Tir^, IML 

T.Wada 

Tamflr  t«  Brana* •••••••••• 

Tamar  t,  Profeoottoa  laa*  Oo^  •  •  •  • 

T.  WQhb 

Toxiiiiln  Ok  T.  MaCMif 

Tottib  T«  Ik'UIV  !!••••  ..•••••••••• 

TattlaT.  State 

Tweed  T.  Metoalt 

^lerr.  Faople 

I^ler  T.  WeelKB  U.  T.  Oa 

•  •^^Wjl  ^^^^^  ^^^^^  ^^^9f  9§9f 


162 
S93 

131 

787 
680 


163 


700 

630 
66 

734 
663 


470 
609 
163 


TngstoT. 
TiSSdIge 


118 
166 


360 
661 
687 

70 
491 

71 
779 
769 

474 


....  671 
166^166 
....  761 


UbMr  T.  State 

UnkoBaakT,  bnpp 

CJnko  Baak  ▼•  WDBb 

Unko  luL  Oob  T.  Onsk 678 

n.  &  T.  Babeeek 678 

U.  &  T.  EyaaoB 606 

U.8.T.Hiooe 648 

U.&T.Home 677 

u •  &  T.  Keeuer. ••••••••••••••»  669 

U.  a  T.  NefPOooMr 749 


U.&T.PtaetM. 697 

U.  a  T.8olioeMrBw|r-***-M7»  698 

n.  a  T.  Ship  HeloA 697 

U.  a  T.  T^«ax €78;  676 

U.  aT.  Ooi  T.CKUUnbeva 

4|a  ^igj  473 

U.  a  TL  Oow  T.  WeetKB  V^  Oa.*  473 

Valentine  T.  Ftar 884 

Vaaada  y.  B^oUBi 884 

Vandoyn  T.  BbepMr 309 

Van  Eppa  T.  HaitiaflB. 644 

Van  Kipa  T.  Vaa  Denaok 108 

Van  Horn  T.  Ketmit M,  163 

Van  Horn  T.Tajte 689 

VaaBflOMolaerT.Wiibeak 77i/> 

Van  Saatfoord  T.  St  Jeha 28i 

Vanghan  T.  Mnloffe. 8i 

Van^linT.  BtowB... 389 

Vawter  t.  Ohio  ft  HIh.  B.  B. 

Co 341 

Veorinieen  t.  Ghlotfla  eto.  B.  B. 

Co 638 

Vera  T.  Lord  Cbwder 87 

Vernon  T.  bgra. 808^491 

VMkaborg  ft  1.  B.B.  Oa.  t.  Pbt- 

ton 81^  iOa  336,  738 

Viokabug  eta.  B.  B.  Ooi  T.  Bmb. 

dale TT:  646 

Vllaa  ▼.  Jonei. 246 

Virgb  T.  ^n«j|^Md« 829 

VoeeT.Mortoo 726 

VoeiolT.  Colei..... 398 

VyaeT.GIaik 479 

Wabaah  eto.  B'y  T.  FiftRtt 298 

WabaahB'yC&T.lontea 337 

Waddell  T.  OlaaelL 681 

Wade  y.  81  liaiy'a  ledaatrial 

SohodL 600 

Wadswortti  T.  Aloott 829 

WadaworUi  T.  Walkar 443 

Wagera  T.  Diokey 447 
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Bbowst  k  Brothrbs  n.  Ihumt. 

VV  Oonraonoo^  14.] 

TiMk  -or  OmjuL  Lmui  d  Waxyib  of  All  OBJunom  9^  Pnaov  of 
PlAlXTErF,  and  admits  hu  oapaoitj  to  mie  in  the  aotion.  A  d«f ODdaal 
oMuiotr  QBder  that  plaa,  aviil  UibmII  of  anj  obJootUm  to  tko  oorponto 
oharaofeer  of  a  plaintiff  •uing  aa  a  oorpomtion,  but  rnnat  take  fooh  ob* 
Jtotifla  hy  a  plea  in  abatements 

To  Rnmsm  Nsoliosnoi  of  PLiiimTF  Cokflrb  Ijeoal  IBBOim  toft 
THAT  OF  DxnDn>Airr,  tiie  injory  nmet  be  tbe  prodvet^  to  some  eztsM^ 
of  the  oo-operation  of  eanaes  set  in  motion  bj  both  parties,  and  be  dao 
in  eono  measore  to  the  oombined  negligenoe  of  both.  It  Im  therefore  no 
dofenso  in  an  action  against  a  defendant  for  negligentlj  permitting 
Boxloaa  gases  generated  in  his  business  to  eeeape  upon  the  adjoining 
promiseo  of  the  plaintiH^  that  the  latter,  by  tiie  negligent  management 
of  Us  own  bosinees,  generated  other  nozions  odors  whieh  eontribnted  to 
Hie  iiifvfy  eompbdned  of,  vnlees  it  appears  that  the  odon  from  the  do- 
f esidnnVs  premises  aoqnirod  their  noTions  oharaoter  from  the  oonunixtnrt 
or  oombined  ohemioal  effect  of  the  different  ezhMations  generated  by  the 
opetmtions  of  the  two  parties. 

JvMi  n  MOF  Bouiro  to  Gin  iNSTBUonoHB  vfoh  Akt  Poorr  fot  Faiblt 
Axnoro  npon  the  eridenee  addnoed  in  the  ease. 

Fabtt  u  Liablk  foe  PoLLumro  Watkb  of  his  Nuorbor'b  Wnx,  by 
■ei^lgeotly  leaving  nozioos  snbstances  on  his  land,  whether  snoh  rab* 
are  carried  by  the  rain  along  the  soifaoe  of  the  groond  or  by 
spreading  and  diffusing  itself,  according  to  natnral  laws,  nnder  the  * 
■o  aa  to  penetmte  the  adjoining  land,  and  thus  reach  the  well. 

WAxsn  f  ALLoro  itfoh  Nqkious  Sdbstamgb  oh  Pabtt's  Lavb 

rinks  Into  the  groond  carrying  thoee  snbstances  with  it,  and  becomes 

oommlnglsd  with   snbterraneoos   streams   or  cnrrents  which  transmit 

liism  to  another's  well,  which  is  thereby  compted,  the  party  from 

whose  land  anch  snbstsiices  haTo  oome  is  not  UaUe  lor  4ho  Injoiy  thai 

^bno  to  tho  welL 
Ail  Dml  Tol.  LXS— 4  iB 


£0  BaowK  V.  Illius.  [Ccmn. 

PkBooir  o  osioM  No  teuoAnoir  to  RoBAor  wuom  Doma  Aor  whkAt  ttt 
U  w  giret  him  the  ri^t  to  do,  liniplj  baoaoM  uMihar  ponoa  who  is  dam* 
aided  hj  noh  mI  reqmeti  him  to  do  ea 

Aonoir  cm  the  cue  for  a  nniauioa.  The  plaintiiBij  a  eoiponii 
tioii  hj  the  name  of  Brown  di  Brothen^  owned  a  mannfao" 
toring  ettftUiahment  on  whiob  was  a  welL  The  defendant 
owned  a  oontigaolu  lot^  on  which  he  had  erected  gas-woiln. 
The  plaintiflfi  alleged  that  noxione  stenchee  ariaing  from  the 
manu&ctore  of  gas  hj  the  defendant  penetrated  their  mill  and 
rendered  the  lame  nnoomfortabie'  vid  anwholeeomey  and  that 
the  defendant  niq^ligentlj  and  impropeilj  placed  upon  the  aor- 
fhce  of  hia  lot  nozioaa  materials  which  were  washed  b j  tha 
iorfkce  water  into  the  weU,  and  which  also  soaked  into  the 
ground,  and  thence  penetrated  into  the  well  and  comipted 
the  water  therein.  Hie  jiury  found  for  the  plaintiiBij  and  the  de- 
fendant moved  fbr  a  new  triaL  The  other  fiicts  aj  pear  from  the 
opinion. 

Bladtman  mmi  WAtA&r^  in  sapport  of  the  motion. 

i?.  /.  Ing^nott  and  If.  J.  Bud^  conlra. 

B7  Ooorty  Storbs,  0.  J.  As  to  the  first  qnesdon  made  co  the 
trial  respecting  the  existenoe  of  the  plaintiffs  as  a  corporation, 
that  was  a  point  which  it  was  not  competent  for  the  defendant 
to  ayail  himself  of  nnder  the  general  issne.  The  objection  should 
haye  been  taken  bj  s  plea  in  abatement  The  plea  of  the  gen- 
eral issoe  is  a  waiT»r  of  all  objections  to  the  person  of  the  plaixk- 
tiff,  and  admits  his  capacity  to  sae  in  the  action:  Fhenix  Bank 
r.  Curiii,  14  Conn.  437  [36  Am.  Dec  492].  As  it  would  there- 
fore avail  nothing  to  the  defendant  on  another  trial,  even  if  the 
court  below  decided  incorrectl j  respecting  the  organisation  of  the 
plaintiffs  (which  we  would  not  intimate,  being  strongly  inclined  to 
the  opinion  that  there  was  no  error  on  that  point),  it  is  nnneoeosaiy 
to  examine  the  question  made  on  that  subject 

The  defendant  requested  the  court  to  charge  the  jury  that 
the  plaintiffii  could  not  recover  for  the  injury  complained  of,  if 
through  want  of  ordinary  care  on  their  own  part,  and  by  reason 
of  their  own  gases,  they  contributed  in  any  substantial  degree 
to  produce  it,  although  the  defendant  through  n^ligence  caused 
some  iiguiy  to  the  plaintiflit  by  foul  odors  from  his  works.  This 
request  implied  that  the  ii^ury  might  have  proceeded  firom  the 
commixture  or  combined  chemical  effect  of  the  different  exhal- 
ations generated  by  the  operations  of  the  two  parties.  Other- 
wise the  plaintiffb  could  not  have  ''contributed"  to   the  ineoise 
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ineanvenienoe  which  was  oMund  bj  the  dafiBBdmi;  for  mfl 
iODM  union  was  prodnoed,  each  gtm  nmal  have  had  Hi  paoolUr 
•od  independent  effect  A  dirtinot  inconveniance  might  have 
lesolted  to  the  pleintiflh  firom  etch,  bat  it  woold  not  be  reescn- 
aUe  that  the  pleintiffB  ahonld  fail  to  lecofer  fbr  one  vinojanco 
bocaoae  thej  aofSBsed  at  the  Mme  time  a  aimihur  i^Juiy  from 
another  aonroe.  Nothing  in  the  motion  indioatei^  aa  fiur  as  iU 
eonfaaed  exprearion  will  enable  na  to  dedde,  that  the  effect  of 
each  partjj'a  gaaea  waa  not  totallj  independent  of  thoae  of  the 
other,  and  dearlj  diatingniahahle  to  the  jmy  npon  the  evidence; 
BO  that  thej  awarded  damagea  for  thoae  injnziona  ocnaeqnencea 
odIj  which  were  traceable  to  the  defendant'a  worka.  At  all 
OTenta  the  motion  diacloiieH  no  £Mta  which  make  it  dear,  or  ereu 
probable,  that  at  the  trial  below  the  effect  of  the  oombination  of 
the  gaaea  waa  either  prored  or  anggented  bj  the  eridenoe.  If 
not^  then  the  plaintiffa  coald  not  in  any  jnat  aenae  be  charge' 
able  with  oontribating  to  the  particular  injniy  which  originated 
with  the  defendant  The  latter^s  worka  woold  not  be  made 
noxiooa  in  the  amaUeat  degree  bj  thoae  of  the  plaintiflh^  although 
the  latter  were  as  noxioiis  as  the  defendant  claimed  them  to  be. 
In  thoae  caaea  where  the  niq^ligenoe  of  the  complainant  ia  a  com- 
plete l^gal  excnae  for  that  of  the  defendant^  we  alwajra  find  that 
the  injozj  ia  the  product  to  aome  extent  of  the  co^ypeimtion  of 
caosea  act  in  motion  by  both  partiea,  and  ia  due  in  aome  measure 
to  the  combined  n^^igence  of  both.  Aa  it  ia  not  for  na  to  pre- 
Bome  that  daima  were  made^  or  that  liMta  appeared  at  the  trial, 
not  now  revealed  bj  the  record,  we  muat  aanction  the  refdaal  of 
the  court  below  to  charge  according  to  the  defendant'a  request; 
for  it  ia  never  the  dutj  of  a  judge  to  give  inatmctiomi  upon  any 
point  not  fidrlj  ariaing  upon  the  evidence  adduced. 

The  remaining  queation  reapecta  the  correctneaa  of  the  charge 
below,  in  rebtion  to  the  liability  of  the  defendant  for  the  conse- 
quencea  of  hia  placing  noxioua  aubatancea  on  hia  land,  ao  aa  to  1)6 
waahed  and  carried  therefrom  by  raina  into  the  plaintifV  well,  and 
corrupting  it 

We  aaaent  fuUy  to  the  principle  laid  down  in  the  charge  that 
if  aoch  aubatancea  were,  by  meana  of  rain,  washed  and  carried 
into  the  well  along  the  aniface  of  the  ground,  without  aoaking 
at  all  into  it;  or  i^  although  not  carried  literally  on  the  very 
aorfaoe^  that  i%  the  top  of  the  ground  and  outaide  of  it,  they 
acaked  into  it,  and  were  thence  spread  and  diffused  Uterally  to. 
waida  the  plaintifis'  land,  and  found  their  way  into  the  well 
without  mingling  with  any  of  the   underground   atreama  or  eni^ 


52  Brcwn  v.  Illiu8»  [Cooa» 

i«nta  of  imimr  bj  which  tho  well  was  fed  and  tappliad,  and  tha 

well  was  therabj  and  in  luch  manner  alona  oorrapCed,  the  dfr^ 

fendant  was  gfdltf  of  an  inyaaion  of  Che  xighta  of  the  pliiintifi% 

and  liable  for  iti  cooaeqiienoea.    The  case  would  then  iwl  upon 

the  flame   piineiple    as    that  which  would    applj  to  a  pig-sty^ 

akughterJioiiae^    tannerj,    ateam-enginey    smith'a    foige,    eto.,    by 

the  TapORy  amellay  or  nooBeB  from  which  the  dwellings  in  their 

neighborhood  or    their    oocnpanta    are    injured    or  rendered  on* 

healthj  or  imoomfortabla      The    principle   ia  not  to  be  varied 

becanae^  in  this  case,  the  land  of  the  neighlxning    otTner  was 

affected  beneath  its  surface  rather  than  upon  it,  or  because  the 

injury  was  produced  bj  substances  carried  to  it,  not  altogether 

bj  water  running  on  the   surface,  but  more  or  less  hj  water 

spreading  and  difibsing  itself   aowrding  to  natural  laws  under 

the  surface^  so  as  to  reach  and    penetrate  the  aciyoining    land. 

Nor  would  it  be  material  whether   the    injuxiouF    consequences 

were  produced  in  the  air  or  in  the  earth.     Gas-works^  supposing 

the  smeU  from  them  to  affect  ii^uiiouslj  the  health  or  comfort 

-of  those  living  in  their  vidnitj,  would  become    an    actionable 

-nuisance.     Their  effect  would  be  through  the  medium  of  the  air 

solely.    Would  any  one  contend  that,  if  a  person  should  cause 

,gas  to  be  conveyed  beneath  the  sur&oe  of  his  land  so  carelessly 

or  onskillfnlly  that  it  thence  escaped  from  the  pipes,  and  by  its 

own  force  spread  and  diffused  itself  upon  or  through  the  land 

of  an  adjoining  owner,  and  by  its  deleterious  qoalitiea  affected 

the  roots  of  his  trees  so  as  to  kill  them,  or  the  adyoining  land 

«o  as  to  destroy  or  prevent  vegetation,  an  action  would  not  lie 

for  such    an   injury  because    it   was    done  within    the    groundl 

The  defendant,  therefore,  cannot  justly  complain  of  this  part  of 

the  charge,  which  respects  only  an  injury  to  the  plaintiff's  well» 

in  consequence  of  the  particles  of  the  nozions  substances  being 

washed    into  it  from  the    defendant's    land    by  means    of  rain, 

whether  on  or  under  the  surface  of  the  ground,  so  long  as  they 

<wero  carried  directly  by  the  mere  agency  or  natural  action  of  the 

water  itself  falling  upon  those  substances,  and  not  by  means  of 

its  mingling  or  uniting  with  subterraneous  streams  or  currents 

of  water  on  the  defendant's  own  2and  which  supplied  the  well, 

'SO  that  the  particles  were  by  these  streams  transmitted  into  it. 

We  would  also  express  our  concurrence  with  the  judge  below 
in  that  part  of  his  charge  in  which  he  instructed  the  jury  that  ii^ 
in  this  case,  the  water  falling  upon  the  noxious  substances  om 
the  deflsndant's  land  s^unk  into  the  ground,  and  carried  with  it 
^bose   substances,    and    became    commingled    with    subterraneous 
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ilveaiiis  or  cunentg,  and  thej  were  b j  soeh  wtntaam  or  eurait* 
■lone  traimmittod  to  the  plaantifik'  well,  and  it  was  oomptad  lA 
thia  mode,  there  irould  be  no  yiolation  bj  the  demandant  of  th» 
legal  righta  of  the  plaintifBs  and  therefore  the  latter,  for  anj 
damage  so  oocasioned,  could  not  recover.  Ab  thia  niling  was  i» 
&Tor  of  the  defendant,  he  ooold  not  for  thst  reason  akme  com- 
plain of  it,  if  it  were  erroneoas.  Bat  thst  there  msj  be  no 
question  reelecting  it,  on  the  retrial  of  thia  case,  we  have  deemed 
it  proper  thus  to  express  our  opinion  upon  it*  We  eonsider 
this  point  to  hare  been  fullj  settled  hy  the  cases  of  Aden  v. 
MumdeO,  12  Mee.  h  W.  324;  Roaih  y.  DriteoU,  20  GoniL  533  [52 
Am.  Dec  352];  and  Grmdeqf  r.  Francis^  18  Pick.  117.  It  is 
established  in  these  cases  that  the  rule  of  law  which  applies  to 
and  regulates  waterooorMS  flowing  on  the  8iiifiM9e  of  land  is  not 
applicable,  and  does  not  govern  the  right  to  the  <>]yojment  of 
undeiground  springs,  or  of  a  well  suf^pUed  b^  such  springs,  and 
that  therefore  the  owner  of  land  through  which  water  flows  in  a 
subterraneous  stream  or  eorrent  has  not,  in  the  absBBce  of  an 
artificial  property  in  it,  acquired  bj  him  bj  grant  or  adyerae 
possession,  any  right  or  interest  in  it  which  will  enahle  him  to 
maintain  an  action  against  another  land-owner  who,  bj  digging 
a  well  on  his  land,  or  canying  on  business  on  it  in  the  usual 
manner  without  a  malicious  intent,  drains  awaj  the  water  from 
the  first-mentioned  owner,  and  lays  his  well  dry.  The  princt 
pie  upon  which  these  cases,  which  are  similar  in  their  etrcum* 
atanoes,  were  decided  is  fully  and  explicitly  atafted  by  Tindal,  C.  J., 
in  his  opinion  on  the  case  of  Aetan  t.  Blundell,  supra^  in  which, 
after  mentioning  that  the  court  intimate  no  opnion  as  to  what 
might  be  the  rule  of  law  if  there  had  been  an  umntermpted  user 
by  the  plaintiff  of  the  right  claimed  by  him  for  more  than  twenty 
years  (the  time  of  prescription  by  the  RngKsh  law)  he  says: 
**  We  think  the  present  case  is  not  to  be  goveraed  by  the  law 
which  applies  to  rivers  and  flowing  streams,  but  that  it  rather 
falls  within  the  principle  which  gives  to  the  owner  of  the  soil  all 
that  liea  beneath  its  surface;  that  the  land  immediately  below 
is  his  property,  whether  it  is  solid  rock  or  porous  ground,  or 
venous  earth,  or  part  soil,  part  water;  that  the  person  who 
owns  the  surface  may  dig  therein,  and  apply  all  that  ia  there* 
found  to  his  own  purposes  at  his  free-will  and  pleasure;  and 
that  if  ia  the  exerdse  of  such  right  he  interrupts  or  drains  off 
the  water  collected  from  underground  springs  in  his  neighbor's 
well,  this  inconvenience  to  Ida  neighbor  falls  within  the  descrip 
tion    of    damnum    abaque   injuria^    which    cannot    become    the 
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groand  of  an  action*'*  QttmA&irf  t.  i^mnofy  mtpra^  w«a  de- 
cided on  nibsUntuJly  the  same  ground,  as  appeam  from  the 
opinioin  cf  the  coorty  and  the  same  doctrine  waa  leoognisad  and 
adopted  bj  thia  coort  in  RoaA  v.  JJriteoUf  20  Oonn.  533  [53  Am. 
Dec  352]. 

Applying  the  principle  establiahed  in  these  caaea  with  regard 
to  aubtenaneona  atreama  and  correnta  to  the  case  before  aa»  it 
aeema  yeiy  obviooa  to  us  that  the  plaintifia  coold  no  more  com- 
plain of  the  inconyenienoe  to  them  tensed  bj  the  partidea  of 
the  noxiona  matter  deposited  on  the  defendantVi  land  being 
carried  by  the  rains  into  the  sabterraneoos  coivents  or  atreama 
beneath  it,  and  thence  into  the  plaintifEa'  land  and  well,  than 
thej  could  if  the  def^dant  had  dug  a  well  on  hia  own  land,  and 
therebj  dried  np  a  well  on  that  of  the  plaintiflk  His  ownership 
of  the  land  sanctioned  and  justified  the  use  he  made  of  it,  and 
protected  him  against  the  consequences  of  such  use^  although 
attended  with  damage  to  the  plaintifis  so  far  as  those  conse- 
quencea  depended  on  or  resulted  from  the  operation  of  subter- 
raneoua  atreama  or  currents  through  his  land.  In  regard  to 
such  Btreama  or  currents,  there  is  not,  to  adopt  the  mode  of 
expression  of  one  of  the  counsel  in  Acton  v.  BiuncM^  12  Mee. 
k  W.  324,  any  jut  alienum  on  the  part  of  the  owners  of  oth.jr 
land,  and  therefore  the  maxim,  Sie  utere  itto  iU  aUmuan  nou 
hedoif  does  not  apply.  We  do  not  pursue  thia  point  further, 
because  we  do  not  understand  that  it  is  questioned  by  either 
of  the  partiea  in  this  case.  The  court  below,  howerer,  as  we 
understand  the  charge,  instructed  the  jury  that  if  the  water  on 
the  defendant's  Und,  with  the  impurities  it  had  imbibed  from 
the  noxious  substances  phiced  on  it,  filtered  through  his  laud, 
and  mingled  with  underground  streams  in  it,  below  that  sup 
plied  to  the  plaintiffs'  well, '  and  was  carried  by  those  streams 
into  it,  although  he  would  not  be  liable  for  these  consequenoea 
in  the  first  instance,  he  would  1)e  liable  for  a  continuance  of  tb? 
mischief  after  being  notified  by  the  plaintiflk  of  its  existencd, 
if  he  did  not  thereupon  use  common,  ordinary,  and  reasonable 
care  to  prevent  it.  Here  we  think  there  was  error.  The  defend- 
ant  had  a  lawful  right  to  use  his  land  for  the  purpose  of  deposit- 
ing thereon  the  substances  which  he  pfaced  there^  and,  as  has 
already  been  stated,  is  not  liable  for  the  damage  which  the 
plaintiffii  might  sustain  by  reason  of  those  substances  being  car- 
ried by  the  rain  into  the  subterraneous  streams  beneath,  and 
thence  by  them  into  the  well,  becaiue  damage  sustained  from 
juch  a  cause  is  damnum  absque  injuria^  a  damage  without  any 
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of  dM  pbintifia'  right.  The  pUntiilk  bed  no  ri^i 
to  leqniie  that  the  defendant  shoold  not  infliot  or  eoUhr  to  he 
inflioted  a  damage  bj  those  nieana»  and  therrfare  the  defendant 
was  nnder  no  l^gal  obligation  tp  pievent  it  in  the  fint  inntance^ 
or  a  oontinnsnce  of  it  afterwaida.  All  that  the  defendant  had 
done  was  lawful^  so  fsr  as  it  depended  on  eonseqnenoes  of  that 
dflsoription,  and  henoe  for  those  oonaeqaonoes  he  was  not 
answerablsu  Sach  an  inoonvenienoe^  in  the  language  of  Chief 
Justice  Tindaly  alreadj  quoted,  ''falls  within  the  description  of 
deunnum  aitpte  ir^wriOf  which  cannot  become  the  ground  of  an 
action.** 

If,  then,  the  set  of  the  defendant  was  lawful,  notwithstanding 
the  consequences  oocaaioned  in  the  manner  mentioned  by  means 
of  underground  streams,  it  certainly  waa  not  the  duty  of  the  d^ 
fendant  to  endearor  to  avert  them.  If  it  were^  the  defendant 
had  not  a  right  to  do,  or  rather  to  continue  to  do^  a  lawful  aot| 
which  is  a  solecism.  On  a  question  of  m^gligence  in  doing  a 
thing  which  is  actionable  only  if  done  negligently,  notice  to  the 
person  doing  it  may  be  \ery  material  and  proper  where  it  is 
claimed  to  have  been  wrongfully  or  maliciooaly  continued  after 
such  notice;  but  we  cannot  understand  how  a  person  can  be 
placed  under  a  legal  obligation  not  to  do  what  the  law  gives 
him  a  right  to  do,  by  a  request  or  complaint  on  the  part  of 
aiother  person,  damniBed  indeed  by  it^  but  to  whom  it  is  not  a 
Ijggl  injury.  On  this  point  we  think  the  defendant  is  entitled 
to  a  new  trial.  In  a  former  case  between  these  parties,  similar 
in  its  circumstances  to  the  present,  which  was  decided  by  us  the 
last  year  (25  Conn.  583),  we  did  not  consider  it  necessary  to 
decide  this  question,  because,  although  a  similar  ruling  was 
made  in  that  case  in  the  court  below,  it  appeared  from  the  motion 
for  a  new  trial  (which  was  on  the  ground  that  the  verdict  was 
sgainst  the  evidence,  and  in  which  the  evidence  was,  of  course, 
detaOed)  that  the  question  was  not  really  involved  in  the  case, 
and  was  therefore  merely  speculative  in  its  character.  As  it  does 
not,  however,  appear  on  the  present  motion,  which  is  founded 
Only  on  errors  in  the  charge  below,  that  the  verdict  did  not  turn 
on  the  point  which  we  have  reviewed,  it  ha^  become  necessary  ta 
decide  it 

A  new  trial  is  advised.  ■ 

In  this  opinion  HnmAK,  J.,  concurred. 
Eluwobth,  J.,  delivered  a  dissenting  opinion. 
Kew  trial  advised. 
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CoRTKXBDTomY  Nbouohtob  Amcmio  Riobt  of  Rmotbrt:  8m  Dmit^ 
T.  Nanekk  tic  R,  JL  Co.,  G8  Am.  Dae.  413,  note  421,  wli«ra  etlMroMM  m« 
•ollaoted;  Chicago  ▼.  ifci/or,  Id.  653,  note  689;  Mad  Bioer  dc  R,R.Cq.  t« 
Barber,  67  14.  312,  note  327. 

Nma^KOB,  What  CoiranTirm:  B&^PunUU  t.  S^eer'im,  67  Am.  Daa  66S^ 
•oto  669,  where  other  ceees  are  odileetod.  A  imimuoe  may  be  produced  fay 
•ffeiuiTe  aoonda  made  in  the  proaeoation  of  a  hnaineaa  vhioh  la  Inwinl  per  /  */ 
JBMop  ▼.  Banks,  33  OaaxL  121,  dting  the  principal  caae.  The  law  takea  ■• 
eosnizanoe  of  perooUtiiig  water:  Ci^  </  Emporia  ▼.  8odm,  25  Kao.  60iL 
•iting  the  principal  case. 

JuDon  IB  HOT  BouHD  TO  OivB  Irbsutaht  iHVfituuTioinis  Bee  TVeol  t. 
XoftI,  66  Am.  Pec.  298,  note  306,  where  other  caaea  are  ooQeoted;  Prnthoof^ 
B.B.CO.  ▼.  White,  Id.  267;  JTetm  ▼.  MeOaughan.  Id.  688,  note  603.  wheie 
ether  caars  are  collected. 

OBJVonoir  to  Plaihtiif'8  Oataort  to  Sni  cornea  too  late  after  iaaae  la 
Joined:  Seanlan  r.  Wright^  26  Am.  Dec  344;  Wut  Wkuied  A  A  4  &  A§fi 
▼.  /brd^jwa^p^  66L 
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Bristol  MANUFAcruRma  Company  u  Gpodlet. 

Wdjxm  nsKD  vor  bb  Pbovxxh  althouob  Allsoxd  nr  DnoLABATioir,  in  an 
action  on  the  case  against  a  town  asaeesor  for  altering  the  aaaeaament 
list  after  it  has  been  perfected  and  lodged  with  the  tewn  derk,  by  reason 
of  which  alteration  the  plaintifT  is  compelled  te  pay  an  increased  tax  in 
order  to  save  his  property  from  sale  under  the  tax  warrant.  And  it  la 
error  fir  the  coort  to  ohazge  the  jury,  in  snoh  caae,  that  the  allegation 
of  malice  is  a  material  part  of  the  declaration,  which  it  is  neceaaaxy  te 
proTc. 

UiTLAWiXTL  Altiratiov  OF  ABSUunuT  LzBT  BT  AssBSBOB  after  it  haa  paaaed 
ont  of  his  power  Is  a  direct  violation  of  the  righte  of  the  owner  of  'the 
property  assessed,  for  which  he  may  sustain  an  action^  irreapective  of  the 
motive  with  which  itwaadoneb 

Action  on  the  case.  The  juiy  found  for  the  defendant^  and  tho 
plaintiiTB  moved  for  a  new  triaL  The  other  facte  are  aafficiently 
Bteted  in  the  opinion. 

MiichM  and  Jchnmn^  in  sapport  of  the-motion. 

L.  F.  BoNnson^  eonira. 

By  Coorty  HnniAW,  J.  This  was  an  aotion  tqpon  the  caae  for 
frandolently  altering  the  nimennment  list  of  the  town  where  the 
plaintifili'  corporation  was  estebliahed,  after  it  was  perfected 
and  lodged  with  the  town  clerk.  The  alteration  consisted  in 
increasing  the  amount  of  the  valuation  of  the  plaintiffs'  prop> 
erty  to  such  an  extent  that  their  tax  was  increased  about  forty 
dollars  beyond  what  it  would  have  amounted  to    by  the  actual 
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Leot  ai  h  was  perfected  and  ratnraed  to  the  tofwn  elerk*i 
oflSoe;  aiMl  the  plainuffs  were  oonqpelled  to  paj  the  Inoreaaed 
tax,  in  order  to  save  their  pioperfy,  which  was  levied  vpon  by 
the  ooUectory  finom  being  sold  at  the  poet  under  the  collector's 


*•• 


The  dedaratioii  all^gea  the  alteration  to  have  bean  made  mali- 
eioualjy  fabely,  and  fnmdnlentljy  and  wiihoat  odor  of  right;  and 
the  aapeiior  court  was  of  opinion  that  althoo^  the  alteration 
was  illegally  and  improperly  made  without  color  of  right,  the 
allegation  that  it  was  malidoaaly  made  was  a  material  one, 
which  most  be  proved  to  the  satisfaction  of  the  jniy,  in  order 
to  justify  a  verdict  for  the  plaintiffs.  The  jury  were  therefore 
told  that  they  must  find  actual  malice  in  order  to  jostify  such  a 
verdict^  and  it  is  obvious  that  by  this  ezpreasion,  "actual 
malicep"  the  jory  must  have  understood  that  something  more 
waa  meant  than  the  intentional  and  unauthorised  and  unlawful 
alteration  of  the  list  to  the  ii^juiy  of  the  plaintiffs,  because  they 
were  told  that,  although  the  act  was  unlawful  and  improper,  it 
did  not  necessarily  follow  from  it  that  malice  was  to  be  inferre<l, 
and  that  malice  was  not  to  be  implied  from  every  unlawful  act. 

It  ia  true,  undoubtedly,  that  if  the  list  had  been  altered  by 
the  aasesaors  before  their  powers  over  it  had  ceased  by  its  com- 
pJetioa  and  return  to  the  town  clerk's  office  as  a  perfected  list, 
they  could  not  be  made  liable  for  any  erroneous  valuation  of 
the  property  of  a  tax-payer,  unless  they  were  guilty  of  maliciou.s]y 
going  it  from  such  unworthy  motive  as  is  imputed  to  the  de- 
fendant in  his  dedaration.  The  case  oi  the  surveyor  of  high- 
ways, who  acted  from  an  incorrect  view  of  his  duty,  would 
undoubtedly  apply  to  such  a  case:  Pater  t.  Bakmr,  3  Man.  G.  & 
8.  83L  But  aftor  the  list  was  perfected  and  returned  to  the 
eleck's  office,  the  persons  who  as  assessors  had  perfected  and 
retiinied  it  had  no  more  power  over  it  than  any  stranger. 
And  we  think  it  is  all  they  can  daim,  if  the  fact  that  they  had 
as  assesBoni  made  the  list  which  they  afterwards  assumed  to 
alter  is  suffisted  to  be  shown  in  mitigation  of  damages.  We 
think,  therefiire^  that  the  action  cannot  be  treated  as  one  against 
an  officer  fiar  something  done  or  omitted  under  color  or  in  dis- 
sbarge  of  his  office,  and  the  cases  cited  by  the  defendant  rehit. 
log  to  Boeh  a  state  of  facts  hare  consequently  no  application  to 
It.  Nor  is  it  an  action  for  a  malidous  prosecution,  or  a  mali- 
siooa  use  of  legal  process;  nor  is  it  in  the  nature  of  any  such 
action,  or  of  an  action  of  slander,  under  ciroumstanoes  which 
aie  pnmm  Jade  a  justification  of  the  words.     We  view  it  ratbet 
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ma  aa  aedoii  for  oonaequential  damages,  ariaiiig  ftom  the  unlaw, 
fcl  alteration  of  a  document  in  the  aeoori^  and  o(»reotne88  ol 
which  the  plainti£b  and  all  the  other  taz-pajen  of  the  town  had 
a  private  intesesL  Now,  had  it  been  a  private  document^  as  a 
deed  of  real  eatrte  to  the  plaintifis  and  othersy  lodged  with  the 
town  derk  for  record,  and  the  defendant^  or  even  anj  of  the 
grantees,  had  taken  it  awaj  or  destroyed  it,  the  oase  of  Sim 
T.  Bobbim,  8  Conn.  342,  shows  that  the  interest  which  each  of 
the  gran^ns  has  in  it^  and  in  the  record  of  it^  ui  safficient  to 
enable  him  to  sustain  an  action.  Tet  in  the  oase  refiarred  to^ 
the  plaintiff  was  deprived  of  nothing  except  his  right  to  have 
his  deed  recorded.  This  embarrassed  his  title,  and  was  a  vio* 
lation  of  his  rights,  and  therefore  entitled  him  to  damageSi 
We  do  not  see  whj  the  destruction  of  the  true  and  onlj  au- 
thentic valuation  of  a  tax-payer's  property,  and  the  substitution 
for  it  of  a  fidse  and  greatly  increased  valuation,  which  is  directly 
calculated  to  cause  an  unjust  tax  to  be  imposed  upon  him,  and 
to  be  collected  under  the  form  of  a  lawful  tax,  is  not  as  sub- 
stantial an  ii^uiy  as  the  withdrawal  of  a  deed  from  the  cleric's 
office  before  it  is  recorded.  And  if  this  is  a  document  in  the 
correctness  of  which  the  plaintiffs  have  a  direct  interest,  then 
the  alteration  of  it  would  seem  to  be  a  direct  violation  of  their 
rights,  for  wnich  they  may  sustain  an  action;  and  such  a  violation 
of  rights  we  think  a  sufficient  ground  of  action,  irrespective  of  the 
■lotive  under  which  it  was  done. 

It  is  said  that  if  malice  is  not  a  material  allegation  the  action 
is  misconceived.  We  do  not  see  what  other  action  the  plaintifb 
could  sustain  against  this  defendant  He  did  not  direct  the 
coUector  to  levy  his  warrant  upon  the  plaintifis'  property,  so  as 
to  make  him  liable  in  trespass;  and  had  he  done  so^  we  do  not 
see  that  his  malicious  motives  would  have  made  him  any  less  a 
trespasser,  so  as  to  justify  the  present  action.  The  warrant, 
being  legal  upon  the  face  of  it,  was  a  justification  to  the  officer, 
and  although  the  money  collected  under  it  might  be  recovered 
back  from  the  town,  still  this  might  not  be  as  complete  a  remedy 
for  the  invasion  of  the  plaintifis'  rights  as  the  circumstances  caUed 
for.  And  if  the  present  action  cannot  be  maintained  without  prov- 
ing  malice,  and  an  action  of  trespass  will  not  lie^  then  the  defendant 
may  be  guil^  of  an  acknowledged  wrong  injurious  to  the  plaintifis' 
Interests,  without  any  liabili^  therefor.  This  has  not  been  directly 
claimed,  and,  we  presume,  because  it  was  not  thought  by  counsel 
that  it  could  properly  be. 

On  the  ground,  therefore,  that  the  court  waa  wrong  in  ooQi 
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iidering  the  aU^gAtaon  of  malioe  as  a  materuJ  pait  of  tbo 
Uon,  and  neoeaiaiy  to  be  prorod,  and  lo  diargmg  ilia  joi] 
Tise  ihat  a  new  trial  be  gnmteiL 

In  tins  opinion  Elliwobth,  J.,  ooneuied. 

Stobbb,  a  J.,  diassnted. 

New  trial  adTised. 


Aonov  Lm  ma  LrjumT  Oauhid  bt  Wavt  ov  Dvb  G4nn»r  wiUioai 
My  ngud  to  tha  intent  witbwhioh  the  injarywM  dona:  Sm  JJerycm  r,  aosi^ 
€6  Am.  Doo.  623,  note  $27;  MiUer  ▼.  Jfoiycui,  57  Id.  242.  Pkoof  of  wrongful 
intent  ia  not  neoeeaaiy  in  order  to  oonstitnte  trespeM:  Skudeg  r.  Oaylor^  4S 
Id.  643;  ^eweom  ▼.  Andermm,  37  Id.  406»  note  407,  wh«re  other  eaeee  aie 
eoBeeted,  The  intent  with  which  an  eot  is  done  ia  do  teat  ef  a  porean'a  Ua- 
Uity  in  tnapaaas  JTeftoH  T.  JTog^stt;  88  Id.  1«L 
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|t7  ODinonoory  Ml] 

llonnr  Daruai'fao  isr  SAToroa  Bavx  gait  bb  Lbballt  Dbhabbbd  abb 
Rbobivbd  THiBBrBOit  only  by  the  depoeitor  or  hia  attomqTf  ^  in  eaae  ef 
hia  death,  by  hie  ezeontor  or  adminiatrator. 

SATiBoa  Babxa  Takb  Mobbt  Dbpobitbd  with  Thbm  abb  Usa  It  Aa 
THBEB  Owv,  to  be  reatored  at  all  eventa  whan  ealled  for.  "iChey  poaieee 
the  nanal  powera  and  dntiea  of  banks,  ezoept  that  they  are  not  banka  of 
iaaoe  and  oizoolation,  and  their  capital  ia  liaUe  to  be  withdrawn  npon 
aotioeu 

PaTKBMT    bt  SATDTOa  BABK,   MaDB  to   PEBSOH    PBB8BRTOrO  FdBOBD    Ob* 

BBB  ABB  Babx-book  of  the  dopoaitor,  is  no  defense  to  aa  aotion  bioa^t 
by  the  depoeitor  to  raoorer  from  the  bank  the  amoont  ao  paid  by  il 

MbBB  PBBnBTATIOB  OF   PASB-BOOK    OF   SA¥IBG8   BaVK  IS   BOT  AOTBOBirr 

for  the  payment  of  money,  in  the  abeenoe  of  any  agreement  to  thai 
effeotk 

AoRBBD  case  aabmitted  upon  the  following  statement  of  fSaota : 
Elam  Eayea  deposited  with  the  People's  Savings  Bank  of  Hart- 
ford the  sum  of  one  hundred  and  eighteen  doUan  and  twenty- 
nine  oentSy  and  took  a  depositor's  bank-book  in  the  nsoal  foirm, 
containing  an  entry  of  that  amoont  to  hia  oredit.  He  stated^ 
at  the  time  of  making  the  deposit,  that  he  was  going  to  Anstrar 
lis,  and  direoted  the  treasmer  to  pay  oat  the  money  to  hia  wife 
as  ahe  might  apply  for  it  Mrs.  Eaves  subsequently  drew  out 
forty  dolhoB  on  one  ooossumy  and  thirty  doUars  on  another. 
On  the  twsnty^fth  of  July,  IS57,  a  young  woman  called  at  the 
bank  with  the  bank-book  and  a  written  order  purporting  to  be 
from  Mrs.  Eaves,  requesting  the  treasurer  to  pay  her  for^*twe 
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dollar!  and  SBrentj  omta.  The  treasarer  paid  her  ihe  money 
and  entered  it  on  the  hook.  Hie  order  proved  to  haye  been 
foraged  by  the  young  woman,  who  waa  a  boarder  in  Mrs.  ESavea's 
family,  and  had  got  posaesaion  of  the  bank*book  by  stealing 
it  from  a  bureau  drawer  where  it  waa  kept  by  Mrs.  Eaves^ 
who  did  not  discover  the  loss  until  after  the  money  was  drawn. 
On  the  cover  of  the  bank-book  the  foUowing  paragraph  was 
printed  prominently  by  itself:  '^Oaution  to  Depositors.  Thia 
book  should  be  preserved  with  great  care.  If  it  should  be  lost, 
give  immediate  information  to  this  oflke."  The  book  also  con- 
tained a  copy  of  the  by-laws,  one  of  which  was  as  follows: 
''Payment  on  deposits  shall  be  made  only  to  the  depositor  or 
to  his  or  her  order,  or  to  the  depositor's  legal  representatives, 
on  the  presentation  of  the  depositor's  book.**  Owing  to  the 
difficulty  stated  in  the  opinion,  the  bank  has  from  the  first 
adopted  the  rule  of  paying  to  a  person  who  brings  the  bank- 
book, regarding  the  possession  of  it,  in  the  absence  of  circum- 
stances exciting  suspicion,  as  reasonable  evidence  of  the  genuine- 
ness  of  an  order,  if  an  order  is  brought,  or  of  the  claimant  being 
in  fact  the  depositor,  if  he  claims  to  be  sa  The  same  rule  has 
long  prevailed  in  the  other  savings  institutions  of  the  city  of 
Hartford,  and  is  of  general  notoriety,  but  there  is  no  evidence 
that  it  was  brought  to  the  knowledge  of  Mr.  Eaves  otherwise 
than  by  the  notices  contained  in  the  bank-book  given  to  him. 
Eaves  now  demands  the  forty-two  dollars  and  seventy  cents 
paid  out  on  the  forged  order,  and  the  parties  submit  to  the 
court  the  question  whether  the  savings  bank  is  liable  to  pay  the 
same.  The  case  was  reserved  by  the  superior  court  for  the  ad- 
vice of  this  court. 

Sill,  for  the  pUdntiff. 

ffooher  and  NichoU^  for  the  defendants 

By  Court,  Ellsworth,  J.  We  discover  no  question  of  diffi- 
culty in  this  case.  The  plaintiff  having  deposited  with  the 
defendants  the  money  demanded,  it  would  seem  too  dear  to 
need  a  judicial  decision  that  he  or  his  duly  constitnted  attorney 
can  alone  obtain  its  repayment.  We  have  looked  into  the  char- 
ter and  by-laws  of  the  bank  to  see  if  there  be  anything  to  pre- 
Tent  the  application  of  the  principle  of  the  common  law  to  the 
case,  but  we  find  nothing— certainly  nothing  that  approximates 
to  a  legal  authority  for  the  payment  of  the  money  by  the  bank 
on  the  forged  order  that  was  presented. 

The  charter  declares  that  ''all  deposits  of  money  received  by 
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flaid  oorporatiQii  shall  be  used  and  improTed  to  the  best  adTsu- 
tAgOy"  eta,  ''and  that  the  principal  oi  soeh  deporit  or  deposits 
may  be  withdrawn  by  the  owner  or  owners  thereof  or  bj  anj 
person  or  persons  dulj  aathoriaed  for  said  parpose,  on  giving 
notice  of  such  intention  in  writing,  and  lodging  the  same  with 
the  secretary  of  the  oorporation  at  least  four  months  preyions 
to  withdrawing  such  deposit  or  deposits.** 

This  previous  notice^  we  infer,  was  waived  in  this  case,  as  it 
certainly  could  be  by  the  bank,  it  being  a  condition  solely  for 
its  benefit.  Clearly  the  money  could  be  legally  demanded  and 
received  of  the  defendants  only  by  the  depositor  or  his  attor- 
ney, or  in  case  of  his  death,  by  Ids  executor  or  administrator. 
And  were  it  important,  we  might  add  that  this  is  the  very  lan- 
guage of  the  by-law.  It  is  said  that  the  defendants  are  mere 
bailees  of  the  money,  and  as  such  are  responsible  only  for  or- 
dinary care.  Suppose  this  were  so— which,  however,  we  do  not 
admit — ^it  would  not  help  the  defendants;  for  it  would  be  no 
excoao  for  paying  the  money  to  an  unauthmiaed  person — and  one 
with  a  forged  authority  is  no  better.  We  think  that  the  de- 
fendants are  not  bailees,  but  a  banking  corporation  with  the 
usual  powers  and  dnties  of  banks,  except  that  they  are  not  a 
bank  of  issue  and  circulation,  and  the  capital  is  liable  to  be 
withdrawn  upon  notice.  They  do  not  take  money  to  be  used 
and  held  in  trusty  as  is  intimated,  nor  to  be  specifically  restored, 
more  than  in  any  ccse  of  a  loan  of  money  or  a  deposit  in  a  bank, 
but»  on  the  contraxy,  they  take  it  and  use  it  as  their  own,  to  be  re. 
stored  at  all  events  when  called  for. 

But  it  appears  that  the  defendants  paid  this  money  to  a  person 
who  came  with  the  bank-book  of  the  depositor  and  a  forged 
authority. 

Bat  a  foi*ged  power  of  attorney  is  no  power  of  attorney  at  all  i 
and  the  presentation  of  the  bank-book  alone  is  of  no  greater 
effect ;  for  the  book  is  not  negotiable ;  it  may  have  been  stolen, 
and  presented  by  the  thief,  as  was  the  fact  here.  The  rights  of 
depositors  require  more  security  than  this.  Besides,  the  book 
itself  deniss  the  legality  of  the  payment,  for  the  by-law  of  the 
bank  as  well  as  the  printed  caution  to  depositors,  which  appear 
in  the  book,  point  out  how  and  by  whom  the  money  shall  be 
^rawn.  Had  the  book  contained  this  further  notice,  that  the 
presentation  of  the  book  shall  be  taken  to  be  full  authority  fior 
paying  the  money,  the  defendants  would  have  had  a  good  defense ; 
for  it  might  be  reasonably  held  in  that  case  that  the  bank  in- 
•sisted  upon  this  as  a  condition  of  receiving  the  deposit.     Prob* 
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ftblj  the  inaertion  of  such  a  oonditioQ  would,  howerer,  dcleai 
itself,  for  few  people  would  be  willing  to  deposit  monej  with  a 
bank  on  sach  terms.  Sooh  a  book  ought  not  to  be  dothed  with 
the  character  of  a  bank  power  of  attorney*  It  is  wholl j  unneoea- 
saiy  to  give  it  this  eflBsot^  and  we  think  it  would  be  improper  to 
do  w(k 

It  is  said  there  is  great  difficulty  in  conducting  this  kind  of 
buainess,  if  more  than  the  book  is  required  as  an  authority  for  the 
payment  of  the  money;  that  many  of  the  depoeiton  cannot  write^ 
nor  sign  a  receipt  even,  so  as  to  identify  themselyes  by  their  hand* 
writing,  and  that  as  to  knowing  them  peraonallyy  or  learning  their 
places  of  residence,  when  they  are  shifting  them  fix>m  month  ^o 
month,  is  a  thing  quite  impracticable.  This  may  be  true,  but  with- 
out some  agreement  to  that  effect  theso  inoonveniencea  cannot  annul 
the  unirersally  acknowledged  and  indispensable  prindple  of  the 
common  kiw  mentioned  abore* 

It  is  again  said  that  a  general  practice  of  this  kind  has  prevailed 
among  the  savings  banks  of  this  city,  and  that  this  furnishes  au* 
thority  enough  to  justify  the  defendants.  If  this  be  the  general 
practice,  it  cannot  avail  here,  because  this  book  declares  that  the 
money  is  payable  to  the  depositor  or  his  order,  or  to  his  legal  repre- 
sentatives, on  the  presentation  of  the  book;  and  further,  such  a 
practice  cannot  of  itself  alter  the  general  law.  let  the  rule  be  in- 
aerted  in  the  book  and  assented  to  by  the  depositor,  and  then  it  will 
be  a  suffidect  authority  for  such  a  payments 

We  advise  judgment  for  the  plaintiff. 

In  this  opinion  the  other  judges  concurred. 
Judgment  for  plaintiff  advised. 

DxposRS  nr  Savihos  Bank:  See  Makin  v.  Savingi  ImUMiim  ai  PnHlUmd^ 
41  Am.  Deoi  349,  note  357;  Makin  v.  InstUutUm/ar  Safringa,  36  Id.  740;  Bote 
U>Inthe MatUr  qf  the FrankUn Bank,  21  Id.  424,  where  this  mibjeet  is  die* 
enised  at  length. 

BaNUOUI  abb  PBBBiniKD  TO  KKOW  StONATURIS  OF  TKKIR  DDOSnOBS,  Slid 

are  reponnble  for  paying  forged  cheeks  purporting  to  be  signed  by  themi 
Wei$$er  v.  DcatMrn,  61  Am.  Deo.  731,  note  739. 

Patmxnt  or  FoBOKD  CaioK,  Efvbct  or,  cm  Riohts  or  Fabtt  DarBAuniDt 
BetLaborde  v.  OaiuoUdated  Auodatian,  39  Id.  617,  note  619,  whsra  this  sab. 
{•at  is  diaoosied  at  Uogth. 
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COBBIN  i;.  AlOCRIGAN  MlLL& 

T»  Bmofw  THAT  BsLAXiov  OF  Mmm  ato  Sibtaxt  Xsib%  m  m  to  !«»- 
ier  i^plinbltt  tha  nile  of  kw  tha*  tho  cn^lojar  matt  |»otoBl  aad 
ladoimilj  tba  agent  ha  amployiy  it  maat  appear  tint  fha  Mrvaot  ia  aafcbif 
at  tha  tna  te  and  m  tha  plaoa  of  hia  fluater,  in  aaoordaaoa  with  and  lap- 
lawnting  liia  maatar'a  will  and  not  bia  own,  and  that  tha  hwiin— ■  which 
ha  ia  doing  ia  atriotlj  that  of  hii  employar  and  not  in  Any  laqpaet  hia  own. 
cm  BmuyiKB  bt  Day  b  vot  Cnnuvni  hj  wUoh  to  datennina 
«hathar  ar  not  tha  relation  af  niaater  and  MTvant  anali  hetwan  hiB  and 
hie  amployar,  althoos^  it  ia  a  eizoaiMteaea  entitlad  toweig^toa 
of  doobtb 


SraciAL  mmmmp$iL    The  facto  are  itoted  ia  the  opinko. 

LoonUa  mnd  Hfde^  for  the  plaintifll 

r.  C.  Perkins  mnd  Broekwa^^  for  the  dflfendnatik 

B7  Gonrt^  Ellsworth,  J.  Bemml  yMatioM  hnre  been  die* 
eoMfd  in  this  case  whidh  we  think  it  not  neoasMiy  to  decide^ 
for  there  is  one  which  lies  at  the  foondatioiiy  about  whioh  we  en? 
tertoin  no  doabt.  We  are  satisfied  that  the  plaintiff  cannot  be 
rqpezded  as  the  hired  servant  and  agent  of  the  drfendanto  at  the 
time  when  the  act  was  done  whieh  has  sabjeotod  the  j^aintiff  to 
tlie  loss  for  which  he  seeks  to  reoorer  an  indemnity  from  th* 

Before  we  proceed  to  consider  the  case,  we  wo«ild  remark  that 
the  form  in  whieh  the  question  is  presented  is  objectionable. 
The  snperior  ooort^  instead  of  finding  the  CTidenoe  61  the  fact  of 
agency,  should  have  found  the  fact  itself,  and  not  have  left  thia 
eooit  to  decide  npon  the  weight  of  eridenoe  and  to  draw  conclu- 
sums  of  fact  We  allude  to  it  here  because  this  practice  is  be> 
coming  q[iiito  too  common,  and  if  pendstod  in,  we  shall  be  com- 
pelled to  refose  to  try  cases  so  irrq;alarly  brought  before  us. 
Had  the  judge  undertaken  to  find  whether  the  plaintiff  and  hia 
isrvanta  were  the  hired  senranto  and  agenU  of  the  defendants^ 
es  alleged  in  the  declaration,  we  think  it  quito  possible  the  case 
would  not  have  ccmie  here.  But  we  pass  the  objection  for  this 
time,  since  the  parties  have  been  permitted  to  ugue  their  case 
opon  ite  merits^  and  we  will  proceed  to  make  a  final  disposition 
cf  the  matter  in  litigation. 

In  eooaidering  the  true  relation  of  the  parties  at  Hie  time  to 
each  other,  it  is  essential  to  notice  with  discrimination  the  par- 
ticular oiioumstances  attending  the  transaction;  for  it  is  not 
easy  always  to  determine  whether  the  relation  between  the  per- 
son employing  another  to  do  a  job  of  work  and  the  person  emr 
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ployed  is  one  of  master  «ad  sennuit^  on  which  reUtion  the  qaestiom 
of  Indcmnitj  dependsy  or  is  one  of  independence  in  the  employee^  in 
which'oase  the  latter  and  his  senraikts  are  alone  leqponaiUe  for  anj 
injury  done  by  them. 

In  the  books  divem  rales  for  pronouncing  npon  this  question 
have  been  stated,  but,  I  must  say,  not  always  with  definitenes^ 
and  penpionity.  Some  lay  it  down  that  the  nuuiner  of  paying 
for  the  work  or  thing  doD0»  whether  by  the  day  or  the  job,  is 
the  role ;  bat  this  is  not  so :  that  is  a  oirenmstanoa  to  be  eoosid- 
eredy  bat  not  the  criterion.  OtherB,  that  the  Mostence  of  aotool 
present  oontrol  and  sapervision  on  the  part  of  the  emplq3rer  is 
the  test;  bat  of  this  we  say,  as  of  the  former,  ibat  it  is  cndy  a 
ciroamstanc^  to  be  considered,  thoagh  ore  of  maeh  w^igh^.  To 
get  at  the  trath,  we  must  look  farther,  and  see  if  the  pennn  raid 
to  be  a  hired  senrant  and  agent  is  acting  at  the  time  for  and  in 
the  place  of  his  master,  in  aceordance  with  and  rq>resen^icg  his 
master's  will,  and  not  his  own.  It  most  be  strictly  his  employer's 
business  that  he  is  doing,  anl  not  in  any  respect  his  own.  If  we 
find  this  to  be  the  case,  we  may  safely  conclode,  as  a  general  role^ 
that  the  relation  of  'master  and  servant  ezista^  so  as  to  render  ap- 
plicable the  rale  of  law  that  the  employer  most  indemnify  and  pro- 
tect the  agent  he  employs.  Let  us  now  look  at  the  evidence  detailed 
in  this  case. 

In  the  spring  of  1857  the  plaintiff^  a  stone-mason,  contracted 
with  the  selectmen  of  the  town  of  Yemon  to  widen  a  certain 
highway  in  the  town,  by  removing  oat  of  it  a  ledge  of  rocks,  t'^ 
which  service  they  stipulated  to  pay  him  a  certain  amount  of 
money.  The  stones  were  to  be  his,  except  so  far  as  they  might 
be  wanted  to  build  and  complete  a  wall  by  the  wayside.  In 
August  or  September  fallowing  the  plaintiff  and  his  men  got 
out  a  qoantity  of  stcn^j   by  blasting.      These  stones  being   in 

A  way  and  obstracting   his  work,  he  found   it  necessary  to  r^ 

yve  them,  for  which  purpose,  as  weU  as  to  get  a  job  as  a  mason, 
iie  proposed  to  the  defendants,  who  owned  a  mill  ne*r  by,  with  tho 
stones  on  hand  and  such  as  he  thereafter  should  blast  out  to  build 
far  them  a  dam  and  breakwater,  to  which  prc^Msition  they  ai^ 
sented,  and  as  a  compensation  agreed  to  pay  him  for  his  own 
services  and  the  work  of  his  men  by  the  day,  oompatuig  their 
time  while  oceapied  in  getting  out,  carting,  and  laying  the  stone ; 
the  defendants  famishing  the  powder  and  cement,  and  a  derrick  a| 
the  place  of  the  dam. 

The  plaintiff  proceeded  to  execute  his  contract  with  the  oelect 
BMA  of  YenioQ,  with  a  gang  of  men  of  his  own  selection,  until 
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€&  a  certain  day  one  of  his  men,  hj  an  orerofaaige,  blew  a  rook 
cf  aome  two  tona  upon  the  mill  of  a  Mr.  Htioktwy»  eradiing  in  the 
roof  and  doing  other  damage^  for  which  the  plaintiff  haa  been 
sued  and  compelled  to  paj  damagei.  For  thia  he  now  aeeka 
indemnity  from  the  defendants,  inaJaHug  that  ha  and  hia  work* 
men  were  the  hired  aenranta  and  agents  of  the  defendanta. 

Now  we  are  not  able  to  see  anything  to  justify  saeh  a  claim. 
There  clearly  waa  not  the  relation  of  master  and  senrant  between 
the  pbdntifr  and  ^he  defendants.  The  def'^ndants  had  no  con- 
trol or  supervisioa  ever  the  plaintiff*a  work  in  blasting  this 
i^dge  of  rocks,  Q]><kr  the  oontraot  with  the  town  of  Vernon,  rnd 
they  ooold  not  hare  interfered  or  arrested  the  ptogress  of  tin 
work  had  they  desired  to  do  so.  ^e  plaintiff  himself  had  the 
bole  control  and  oversight  of  the  work;  hired  his  own  men,  m 
many  as  he  pleased;  set  them  u>  work  as  he  pleased,  and  dis- 
missed them  if  they  did  not  senre  him  with  flJality.  He  was  in 
no  degree  a  hired  senrant  of  anybody.  He  had  bound  himself  to 
remove  the  ledge,  and  to  the  defendants  he  had  bound  himself 
that  the  stones  shoold  be  laid  in  their  dam  and  breakwater.  In 
getttpg  them  oat  he  coold  order  the  IjIs  itlng  here  or  there,  one 
day  or  the  next,  in  greater  or  lesser  quantities,  with  power  or 
otherwise,  aoeording  to  his  own  judgment  and  interest,  if  he 
but  got  the  road  cleared  in  time^  subject  to  no  other  man's  will 
or  directiasL  The  furt  that  the  plaintiff  was  to  be  paid  by  the 
day  makes  no  difference,  we  think,  though  in  a  case  of  doubt 
this  dreumstance  would  have  weight.  On  the  whole^  we  see 
nothing  to  distinguish  this  case  ftom  the  ordinary  case  of  a 
mechanio  or  master  builder  who  agrees  to  famish  materiala  end 
build  a  hoose^  and  who  is  to  be  paid  for  his  work  by  the  day, 
bstead  of  receiving  a  gross  sum  for  the  job;  and  such  a  con- 
tmctor  is  in  no  proper  sense  a  hired  servant  or  agent  On  this 
froond,  we  advise  judgment  for  the  defendants. 

In  this  opinion  the  other  judges  concurred. 

Judgment  for  defendants  advised. 


EifnoRB,  wmor  Lusu  loa  Ivjvsv  Dosra  sr  VTauamt  Sse  Bagwell 
\.  Ltdrdt  68  Ar-..  Deo.  MS,  note  809,  wher«  ulhor  osms  are  eelleci»d.  As  a 
ffloenJ  mle^  no  coe  oaa  be  held  responeible  as  a  principal'  who  has  not  the 
right  to  choose  the  ag^nt  from  whoee  aoti  the  injury  Howes  Bwrkg  v.  Harwich 
4tW.  JLB.  Oo.f  M  Corn.  ^1,  citing  the  prinoipvl  cf «e. 

Thb  nzvdPAL  oasB  n  oiran  in  Cook  v.  Weed,  38  Conn.  489,  and  ia 
Aradif  T.  Bametf  42  Id.  520,  to  the  point  that  %  ooart  cf  law  oaaaot  Inic? 
the  exietenoe  of  other  facte  from  the  facte  which  are  proved,  bit  aras*:  oe^ 
fine  itaelf  to  the  qneetions  of  law  whi-^U  ariae  on  «he  rcwrd* 
AM.  Oaoi  Vol.  LXZI-4. 
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WxBT  WnmxKD  SAvmos  Bank  and  BuqiDino  Asso. 

ouTioN  V.  Ford. 

KmBumi  or  Comtomtxiaa  PLAnmrF  axd  its  Capaoitt  to  Sub  Ami  Ad- 
MiiTBD  hj  tk  plaa  to  tho  morits,  and  an  objeotion  to  raoli  •ziatanoo  ou^ 
not  be  raised  vpon  the  gonatal  iatne. 

BqvirABLB  KsrorFEL  Amnn  whet  CoimirGT  or  Partt  Broppid  n 
Fbauduudtt  in  ite  inupoae  or  onjoat  in  ito  reeolt.  Where,  therefore^  a 
■lookholder  of  a  banVing  and  building  oorporataon  borrowi  money  from 
the  oorporation,  giving  hia  note  and  mortgage  deed  to  the  company,  and, 
the  deed  j^roriag  to  be  defeotlTe,  the  ooiporation  snee  to  obtain  from  him 
a  good  and  perfect  deed,  together  with  a  decree  of  foreolosore,  he  ii  es- 
topped to  deny  the  smtenoe  of  he  corporation  or  its  opacity  to  loan  the 


Dsiiuj  Paid  worn  Loah  bt  BoEBoinEa  raoM  BAincxHO  ajtd  BirxiDcrn  Asso- 
0IATX09,  oqjaniaed  nnder  the  Oonneotioat  act  of  1850^  does  not  render 
the  loan  nsarions. 


PiTinoir  in  equity.    The  opinion  states  the 
Hett  ofid  ffUeheoek,  for  the  petitioners* 
Ruibard  and  Ooodwin,  for  the  defendant. 

By  Ooorti  Ellsworth^  J.  It  appears  that  in  ICaich,  1852,  the 
respondent,  with  twenty-fire  others,  took  measures  to  form  a 
corporation  in  West  Winsted,  under  the  act  of  1850,  authoris- 
ing the  establishment  of  savings  and  building  associations.  The 
corporators  prepared  and  signed  ihe  articles  of  association,  and 
caused  a  copy  to  be  left  with  the  clerk  of  the  town,  and  in  all  re- 
spects complete,  except  that  the  names  of  the  corporators  were  not 
appended.  They  commenced,  and  ever  since  have  continued,  to 
prosecute  their  business  (somewhat  extensively)  under  their  cor- 
porate name^  ''The  West  Winsted  Savings  Bank  and  Building 
Association.^*  In  July,  1854,  the  respondent  appUed  to  and  re. 
ceived  from  the  company  a  loan  of  one  thousand  dollars,  from- 
which  a  bonus  of  twenty-eight  per  cent  was  deducted,  leaving 
the  amount  actually  received  seven  hundred  and  twen^  dollars. 
For  this  loan  of  one  thousand  dollars  he  executed  bis  note  to 
the  company,  and  agreed  to  secure  it  by  a  good  c.ad  perfect  deed 
of  the  land  described  in  the  petitioners'  bilL  It  is  found  that 
he  did  execute  and  deliver  to  them  a  deed  as  agreed,  except  that 
one  of  the  witnesses  to  it  was  a  member  of  the  company,  and 
therefore  not  a  good  witness,  as  this  court  has  recently  decided. 
In  consequence  of  this,  the  deed  is  not  good,  and  the  debt  is  not 
secured.  The  company  have  now  brought  their  bill  to  obtain 
a  good  and  perfect  deed.     All   the   facts  stated   in  the  bill  avr 
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band  to  be  tnae^  except  what  ia  said  about  tha  oofpoimlani  baTing 
ngned  the  copy  of  the  articles  left  with  the  town  deiL  Oar 
adTioe  is  aaked  as  to  the  oompany's  right  to  demaad  and  haT>» 
such  a  deedy  together  with  a  decree  of  foredosare;  and  whetbnr 
the  bonus  is  legal  and  maj  be  enforeedy  or  should  be  rejected, 
m  aaoertainixig  the  stun  which  is  now  doe  on  the  note. 

We  tiiinlc  the  company  are  entitled  to  the  relief  thej  ask  for, 
inftliKJing  ia  the  debt  the  bonus  of  twenty-eight  per  cenl 

It  is  objected  to  any  decree  in  favor  of  the  petitionen  ^hat 
they  are  not  a  body  corporate  as  they  have  alleged,  and  csnnot 
bring  soit^  inasmneh  as  the  corporators  did  not  comply  with  the 
fifth  section  of  the  act,  which  says  a  copy  of  the  articles  shall 
first  be  left  with  the  town  derk. 

On  the  one  hand,  it  is  daimed  that  the  statnte  requires  that  a 
copy  shall  be  left^  and  nothing  more,  and  that  the  coort  has  no 
power  or  right  to  sapersdd  sny  other  prerequisite;  cm  the  othe;, 
it  is  i^l^mftil  that  the  paper  is  not  a  copy  without  the  n.%mes  of 
the  stockholders  which  are  appended  to  the  originaL  We  ^ave 
not  thought  it  important  to  examine  or  decide  tlus  pointy  be- 
cause we  are  all  satisfied,  for  several  reasons,  that  no  such  objeo 
tion  ought  to  prevail  in  this  case. 

In  the  first  place,  an  objection  to  the  exis*«nice  of  a  corpora- 
tion plaintiflr  cannot  be  raised  upon  the  general  issu^  It  is 
preliminary  in  its  character,  like  all  objections  to  the  person  or 
character  in  which  a  pUdntifr  sues,  and  should  be  pleaded  in  an 
earlier  stage  of  the  cause.  The  existence  of  a  corporation  and 
its  cajMunty  to  sue  are  admitted  by  a  plea  to  the  merits.  The 
authorities  on  this  pcnnt  are  very  numerous-  Phmiai  Bank  v. 
Cvriig,  14  Conn.  437  [36  Am.  Dec.  492];  ChamplUi  r.  TiUey,  3 
Day,  303;  SuUan  ▼.  Cole,  3  Pick.  232,  245;  Pmuihfeci  Boom  Cor^ 
paraHan  t.  Lammm,  16  Me.  224  [33  Am.  Dec.  656];  Bank  of 
Manehesier  t.  AOm,  11  Yt.  302;  School  DiHrid  t.  BUMdL,  6 
N.  H.  197;  Bank  of  UUea  t.  SmaUey,  2  Cow.  770  fl4  Am.  Dec 
456J. 

In  the  second  place,  the  respondent  is  estopped  by  matter  in 
fMia.  We  have  seldom  met  with  a  case  to  which  this  kind  of 
equitable  estoppel  is  more  properly  applicable  than  the  present 
In  1852  the  respondent,  with  others,  united  and  faoced  this 
association,  and  proclaimed  themselves  a  corporation  under  the 
act  of  1850.  They  unitedly  took  what  were  supposed  to  be  the 
necessary  measures  to  perfect  their  organization  according  to 
law;  and  if  it  has  not  been  exactly  done,  the  omisaion  was 
through  their  mutual   mistake  and  misapprehension.      They   in- 
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tended  duit  it  Bhoald  be  oonadered  m  done^  and  10  wm  nmflt  nov 
treftt  them,  not  onij  u  ponnrming  a  ooiporate  adateDoep  but  ai 
iiaTing  a  oorporate  fixintmce  under  the  atatate,  axid  having,  aa  to 
4uid  among  themaehrea  oertainlj,  the  attribntea  of  aodi  a  oovpo^ 
nation.    The  zeqxmdent  haa  inflnenced  peraona  to  beoome  mem- 
bers of  the  oompany,  aome  by  subaoribing  and  some  hj  porehaa- 
ing  from  thoae  who  had  aabaoribed,  and  to  depoait  their  moneja 
and  form  oontraoto  with  the  oompai^  aa  dolj  inoorpocatod  and 
<|aalified  to  act  aa  a  oorporation  under  the  proviaiaoa  of  the  atat- 
ute.      Beaidei^  the  oorapany  ha%  daring  all  this  time,  with  the 
«oncarrenoe  and    oo^^pemtion  of   the   rnapondent,  bean   canying 
on  bnaineaa  aa  a  oorporation,  admitting  new  membera,  ohocaing 
officers  and  agents,  borrowing  and  loaning  monej,  reoeiving  money 
on  depoait^  and  the  like,  until  the  righta  and  dutiea  of  the  eor- 
|)oratorB  and  the  oorporation  have  beoome  ezoeedingly  mnltipiied 
and  important;  and,  which  oo|^t  to  be  oondunve  upon  the  ro- 
pondent,  he  haa  borrowed  this  very  money  and  given  hia  note 
'and  deed  for  it  to  the  company  by  its  oorponto  name.    It  wouU 
t>e  a  reproaeh  to  the  law,  if,  after  this,  he  can  be  allowed  to  oall  in 
^uestian  the  irriatonoe  of  the  corporation,  or  its  capacity  to  loan  the 
money.     Of  what  partumlar  importance  was  the  leaving  a  copy 
•of  the  artiolea  of  association  to  the  membera  of  the  company  I 
How  did  the  (mussion  affect  or  injure  themt     Their  rdations 
between  thcnselves  or  with  the  company  did  not  grow  out  of 
that  dronmstan'V',  and  we  can  not  allow  it  to  have  any  eftct  on 
these  parties,  however  it  may  be  as  to  the  right  of  the  government 
to  complain,  if  it  see  fit,  and  pro:»cato  the  company  by  a  writ  of 
ifito  warrankK 

The  doctrine  of  equitable  estoppel  is  of  so  common  ^iplica- 
tion  here  and  elsewhere  at  this  day,  and  haa  been  so  oAm  dis- 
cuased  and  shown  to  be  founded  in  such  obviooa  propriety  and 
necessity,  that  we  need  not  spend  time  in  discussing  it^  and  it 
will  be  sufficient  if  we  merely  state  the  general  prindplea  per- 
taining to  it.  At  the  common  law,  estoppels  are  founded  on 
^eeds  and  reconls  of  court,  but  estoppels  in  equity  are  estop- 
^la  in  pai§.  The  doctrine  of  this  kind  of  estoppels  was  at  fint 
4Miministered  as  a  branch  of  equity  jurisprudence  but  is  now 
incorporated  into  the  law.  The  rule  with  regard  to  common- 
4aw  estoppels  is  a  predae  and  technical  one,  thongh  suppoaed 
to  be  founded  in  principles  of  truth  and  joatioe,  such  aa  the 
statement  of  material  facts  in  specialties,  or  as  found  by  vet- 
^liete  or  judgmente  upon  trials  in  courts  of  record.  The  oom^ 
nouplaw   rule  is  obviously  too    narrow  and  inadequate   for  the 
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atiaiinmeni  of  eqnitj  in  the  mnlfc^ilied  tmmefeionft  of  mateii  tfaneni. 
•nd  henoo  tlie  equitable  eatoppel  of  the  praant  daj. 

Estoi^iebi  m  |nm»  aie  founded  in  the  oUignftiaa  wUtk  eiefji 
nan  ia  under  to  apeak  and  act  aooosding  to  the  tmtii  of  the 
and  in  the  policy  of  the  law  to  paerent  the  gfeai  mianhiefc 
Bolting  from  tmeertaiatjy  oonfii8ion»  and  want  of  onniHwina  in  the 
interoQfime  of  men,  if  they  were  pennitted  to  denj  thai  wideh  thejr 
liaTe  delibsntelj  and  aoleninljr  aairiHwl  and  leoemd  aa  true.  But 
tihe  mere  aeta,  atatemantay  or  admiwiiinB  of  a  partf »  whan  not  pea*- 
formed  or  made  under  aeal  or  of  leoord,  or  in  boom  of  thoae  acta  to* 
wluoh  paenliar  aathorily  ia  attached  bj  law,  were  not  at  oommnw 
law  oonaidered  as  estoppel%  and  had  no  other  wei^t  than  that  of 
evidenoBp  more  or  leaa  important^  but  whioh  mif^  he  nrplained  or 
lebutted. 

B7  tlie  raoant  dacrigJonB  of  the  coorti  in  thia  eonnliy  and  up'- 
England  a  mneh  wider  aoope  ia  giyen  to  the  doctrine  of  eatc^ypela « 
mpaig,  and  it  ia  now  hdd  and  eatabHahed  that  wherever  an  act  ia- 
done  or  a  aettlement  made  hj  a  partf  wbidi  cannot  be  oantra*  - 
vened  or  contradicted  without  frand,  or  groai  miaoondiict  whidu 
ia  akin  to  it,  on  hia  part,  and  ii^jniy  to  otheia  whoae  conduct  hair 
been  inflaanced  bj  the  act  or  omiamon,  or,  aa  waa  aaid  in  Mid- 
dUtown  Btmi  t.  Jerome,  18  Conn.  449,  where  a  peraon,  by  hia  acta 
or  hia  words,  intentJonally  indncea  another  to  believe  in  the  tnitli. 
of  a  fiM^  and  thereby  change  hia  aitaadcn  or  commit  hia  interests;, 
the  oharacter  of  an  eatoppel  will  attach  to  whaB  woold  otherwise  be 
mere  matter  of  eridence^  and  will  beoome  hhwHug  upon  a  party 
and  dedaiTe  with  a  jnxy,  even  in  oppoaition  to  proof  of  a  con- 
trary nature.      BqoitaUe    eeUxpjpda,   therefora^  only   ariae    when 
the  conduct  of  the  party  eatopped  ia  fraodnlent  in  ita  porpose- 
or  nnjiiBt  in  ita  reaolt,  which  forma  the  material  diatinction  be- 
tween the  common-law  doctrine  of  eatoppel  and  that  which  hae 
grown  up  under  the  influence  of  equity  in  modem  timea.    Thiac 
entire  dootrine  haa  bean  examined  and  aettled  in  thia  coort  bx  re^ 
peaied  inatanofta,  aa  may  be  aeen  by  the  caaea  in  our  own  hooka: 
Kmney  r.  Fameworth,  17  Gonn.  360;  MioUUeiawn  Btmk  t.  Jerome^, 
18  Id.  450;  IToyee  t.  Ward,  19  Id.  250;   Whiiaker  r.  WUUams^ 
20  Id.  98;  Oiddinge  t.  Emerean,  24  Id.  538.    Let  thia  doctrine^ 
be  aj^liad  to  the  reapondent  and  hia  coorae  of  conduct^  and  w» 
mnat  aee  that  it  ia  not  for  V"*,  with  hia  money  in  hia  pockety 
to  call  in  qnaation  the  character  of  the  party  who  haa  loaned 
him  the  money  and  taken  his  mortgage.    If  further  anihcrity  ia 
wanted,  we  refer  to   Waroetiar  Medieal  Socfeiy  v.   HardXmg,   II 
Cuah.   285,  which  is  exactly  thia  case,  and  in  which  the  court 
fKompdj  overruled  thia  objection:  Stow  t.    Wyee,  7  Oonn*  214 
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[13  Am.  Dec.  99];  ycurragomaei  Bcmk  v.  liUaUie  SUk  Co.y  3  Met 
2S2 ;  CangngaUanal  Sodeiy  in  Troy  v.  Perry,  6  N.  H.  164  ; 
DiUche$$  CoU<m  Ifanufat^ory  r.  Davits  14  Johns.  238;  Eaton  ▼. 
AspmwaO,  6  Daer,  176 ;  MeFarlan  v.  TriUm  Int.  Co.,  4  Denio,  392 ; 
Schenectady  and  Saraio^  Plank  Bead  Co.  v.  Thatcker,  11  N.  T. 
108 ;  TWiiMT  y.  Lawrence,  3  Saml£  161;  AU  SainUChureh  ▼.  LoveU, 
1  nail,  191. 

It  has  been  daimed  that  the  respondent  is  estopped  under  the 
common-law  role  by  the  statement  in  his  deed  that  there  is  snch  a 
oorporati0n  as  the  plaintiffs  from  whom  he  has  bonowed  the  money, 
and  to  whom  he  has  exeoated  his  mortgage  deed.  Bat  passing  thiB, 
we  decide  that  this  fact  with  the  others  to  which  we  have  alluded 
are  sufficient  to  constitute  a  good  equitable  estoppel,  which  is  suf« 
ficient  for  the  present,  case.  It  is  stronger  than  the  common  case 
of  landlord  and  tenant  where  rent  has  been  paid,  which  is  a  good 
estoppeL 

There  is  still  another  ground  of  objection  to  the  claim  of  the 
respondents,  to  which  allusion  has  previously  been  made,  to  wit, 
that  this  corporation,  having  enjoyed  its  franchises  so  long,  can 
be  called  in  question  only  by  the  government,  and  can  be  reached, 
only  by  a  quo  warranto,  if  the  government  feel  that  here  has 
been  an  unwarrantable  exercise  of  corporate  power.  There  is, 
perhaps,  force  in  this  objection,  but  it  is  not  necessary  for  us  to 
consider  it. 

Our  conclusion  is,  that  the  petitioners  are  entitled  to  a  good  and 
perfect  deed  from  the  respondent,  and  a  decree  for  a  foreclosure  for 
the  whole  note,  and  this  is  our  advice. 

In  this  opinion  the  other  judges  concurred. 

Decree  advised  for  plaintiffs. 


QuBsnoH  or  Existkkos  op  Oorforatiov  PLAOfniv  should  ba  nuaed  by 
plea  in  abatement^  and  cannot  be  raiaed  under  the  general  issue:  Turnpike  C6, 
V.  McOart^,  65  Am.  Dea  768,  note  771,  where  other  cases  are  ooUected;  Int^ 
field  Bank  v.  Ohurch,  29  Conn.  143,  citing  the  principal  case. 

Pkbsoh  Ck>imucTiiro  with  Corporation  is  Estoppxd  to  Dkitt  its  Exist- 
BNGS  at  the  time  of  the  making  o(  the  contract:  Turnpike  Co,  v.  MeOarty^ 
65  AuL  Dea  768,  note  771,  where  other  cases  are  collected;  Snyder  v.  Stude" 
baker,  19  Ind.  464,  citing  the  principal  case.  And  one  who  gives  his  note  to 
a  corporation  is  estopped  to  deny  the  legal  existence  of  the  corporation:  Nor* 
throp  V.  BuehneUt  38  Conn.  513,  citing  the  principal  case. 

EgtriTABLB  EsFOPPKLB,  GnrsRALLTx  See  Penn  v.  ffeitey,  68  Am.  Dea  597, 
note  603,  where  other  oases  are  collected.  Equitable  estoppel  arises  when  the 
condaotof  the  party  estopped  is  fraudulent  in  its  poipoee  or  unjust  in  its 
result:  Ooautoek  v.  Smith,  26  Mich.  321,  citing  the  principal  case. 

Thk  principal  CASS  IS  APFiRMBD  in  PeopU^B  Samnge  Bank  aed  BuiMeg 
AiMoeiatiom  t.  CoBinM.  27  Conn.  142 
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Brown  v.  Bxnsnx. 

ta  daammon.  UL} 
tBRiTAi.  or  WooDm  Binu>nro  wmam  on  Fabt  ov  Lot  10  Avonn^ 
and  placing  it  penraiMntly  on  the  spot  to  wUdi  it  is  worsJ,  do  not 
oonstitnto  an  crsotion  of  snoh  »  building  within  ths  mssaiim  ol  »  stntnto 
prohibiting  the  ersotion  of  wooden  baildingi  wilhin  the  firs  linits  of  • 
dty. 

Monoiff  in  error  from  n  jndgmwnt  of  the  sapeiior  ooort    The 
ofnnioa  stntee  thofiekcts. 

^oocfuMiis  Oily  aUamey,  for  the  plaintiif  in  error. 

L.  F,  Rcbmmm  and  H*  G.  Rabinton^  tot  the  defendaat  in  error. 

Bj  Court,  HnmAH,  J.  The  origimJ  aotion  wns  brooght  bj 
the  plaintiff  in  error,  as  treasurer  of  the  citf  of  Hartford,  for 
the  purpose  ol  reooyering  the  peiudfy  imposed  by  statute  for 
the  erection  within  the  fire  limits  of  the  city  of  a  building  not 
haying  its  outer  walls  of  brick  or  stone  and  mortar,  without 
tbe  license  of  the  oommon  council  <^  the  city.  The  proof  was 
that  the  defendant  removed  a  wooden  bam  from  the  front  to 
the  rear  of  his  lot  within  said  limits,  and  placed  it  permanentlj 
on  the  spot  to  which  it  was  removetL  This,  it  is  claimed,  was 
aa  erection  ol  a  wooden  building,  within  the  spirit  and  intent  of 
the  statute.  We  regard  this  question,  however,  as  having  been 
definitely  settled  the  other  way;  and  in  a  manner  which  pre- 
cludes any  review  of  the  decisions  with  the  idea  of  questioning 
their  oorrectness.  We  therefore  do  not  feel  called  upon  to  enter 
into  the  question  further  than  to  say  that  we  should  probably 
come  to  the  same  conclusion  that  has  heretofore  governed  the 
dedsions  on  similar  statutes,  if  we  felt  at  liberty  to  re-examine 
the  question.  Several  decisions  of  our  own  court,  all  pointing 
to  the  result  that  such  a  removal  is  not  an  erection  of  a  build* 
ing,  within  the  meaning  of  a  penal  statute,  and  one  of  them 
almost  identical  in  its  fiEusts  with  this  case,  ought  surely  to  set> 
tie  such  a  point  as  this:  DaggeU  v.  State^  4  Conn.  60  [10  Am. 
Bee.  101] ;  Booih  v.  StaU,  Id.  65;  TttUU  v.  Staie,  Id.  68;  Stale  v. 
Brawn,  16  Id.  54.  It  was  said  in  argument  that  if  such,  a  re- 
moval was  not  the  erection  of  a  building  contrary  to  the  terms 
of  the  statute,  parties  might  build  outside  the  fire  limits,  and 
then,  by  removing  their  buildings  within  the  city,  evade  with 
impunity  the  penalty  imposed  for  the  purpose  of  protecting  th« 
dty  from  danger  by  fire.  If  there  is  any  danger  of  this  sort,  i  j 
ean  be  very  easily  remedied  by  the  legislature.  It  is  obvious, 
however,    tliat    an  evasion  of   the  statute    in  the    manner  sup* 
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posed  would  present  an  entirely  different  case  fix>m  this,  in 
which  there  is  dearlj  no  increase  of  fire  zisk,  which  there  would 
be  in  the  case  supposed.  We  are  not  called  on  now  to  decide 
any  question  of  that  sorti  and  it  will  be  soon  enough  to  con- 
sider it  when  it  arises. 

We  are  of  opinion  that  there  was  no  error  in  the  deounon  of 
the  superior  court,  which  is  therefore  affirmed. 

In  this  opinion  the  other  judges  oonouned. 

Judgment  affirmed. 

Thb  principal  oase  o  orrcD  in  Beadg  t.  yartk  wuimm  Ina,  Oo^,  11  Micb. 
451«  in  aapport  of  the  prapoiitioii  that  the  removal  of  a  boildiiig  and  plaoing 
it  with  proper  rapporto  and  repairs  upon  another  lot  is  an  ereotimi  of  a  build- 
ing. 


SouTHwoRTH  V,  Smm 

[17  Oomnoirr,  ttfi.] 

Bb.L  IN  Kqvitt  for  Account  Baouoect  bt  Major  Par*  ot  Ownas  or 

Vkssrl  against  the  other  joint  ownera  most  state  the  facts  npon  which 
the  latter  have  made  themselves  liable  to  render  an  aooonnt,  and  the 
refnsal  on  their  part  to  do  so;  a  mere  allegation  that  the  defendants 
have  had  possession  of  the  Tessel,  and  that  they  and  the  plaintilfs  are 
joint  owners  of  it,  without  stating  that  the  defendants  have  reoeived 
more  than  their  proportion  of  the  avails  or  earnings  of  the  Tessel,  or 
that  they  have  received  any  such  avails  or  earnings,  or  that  they  have 
ever  employed  her  in  any  biudness  or  manner  whatever,  either  on  ac- 
oonnt  or  for  the  benefit  of  themselves  or  the  plafntiflfs,  lays  no  foundation 
for  a  bill  of  account. 

In  JUNCTION  TO  CoicpEL  Part  op  Ownxrs  nr  PossnsiON  ot  Visbbl  to 
Deliver  her  speoifieally  to  the  other  part  owners  will  not  be  granted 
by  either  a  court  of  equity  or  admiralty,  when  the  bill  praying  for  such 
injunction  contains  no  avennent  of  any  injury  meditated  by  the  part 
owners  who  have  possession  of  the  vesseL 

One  or  Several  Owners  op  Personal  Propertt  in  Aofual  Possession 
thereop  may  maintain  it  against  the  others;  his  possession  is  deemed, 
in  law,  to  be  the  possession  of  all  the  owners,  and  there  is  no  spedfio 
remedy  by  Kdiiah  he  can  be  compelled  to  deliver  the  possension  to  the 
others* 

BiUi  IN  Equitt  Askino  Dbuvert  op  Possbbsion  op  Vessel  brought 
against  part  of  the  owners  in  possession,  hy  the  other  part  owners,  with- 
out charging  that  the  defendants  are  unwilling  to  employ  the  vesasl» 
without  averring  that  the  plaintiffs  seek  the  possession  for  the  purpose, 
or  with  the  intention  of  employing  her,  and  without  mentioning  any 
object  whatever  for  which  they  ask  the  possession,  cannot  be  sustained. 
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Bill  in  eqnitj  brought  b j  paii  of  the  owBon  of  a  wtmtl 
•gaingt  the  other  part  ownen,  for  an  injqiiction»  the  poMwrioM 
of  the  TOBOftl,  and  an  aooonnt  The  defandanti  damntred  to 
the  faiQ,  and  the  oonrt  beloir  sustained  the  denraner.  The 
othar  fiMsti  iqppear  fiKim  the  ofMnioo. 

Goodmamf  for  the  jdaintift  in  error. 

Z.  F,  Bobmmm   and    W.  D.  Skiprntm,  tor  the  defendants  in 

€Ror> 

By  Courts  Siobbs,  a  J.  We  are  of  the  opinion  that  the 
faill  in  this  esse  is  insufficient.  It  is  brought  by  a  ni^or  part 
of  the  owners  of  a  Teasel  against  the  other  part  owners  who  are 
in  the  powaenaion  ci  it^  and  praja,  first,  for  an  aoooont  frop>  the 
defendants;  and  seooodlj,  that  they  maj  be  eompeUed  by  in- 
junction to  delifer  the  Tsssel  specifically  to  the  plaintiffs. 

In  regard  to  the  daim  for  an  acooonty  there  is  no  doabt  that 
if  there  were  a  matter  of  accoont  between  these  parties,  growing 
oat  ci  the  nse^  by  any  of  them,  of  the  vessel  owned  by  them 
jointly,  and  of  which  they  are  tenants  in  common,  as  if  one  of 
them  had  received  more  than  his  proportion  of  the  avails  or  use 
of  it,  and  thete  has  been  a  refbsal  to  render  soch  an  account,  a 
court  of  equity  would  have  jnrisdictaon  of  such  matter  on  a 
proper  bill  brought  for  the  purpose  of  compelling  the  rendering 
of  an  aoooont.  Bat  it  would  be  necessary,  in  such  a  bill,  to 
state  the  facts  npon  which  the  owners  called  on  to  render  an 
accoont  had  made  themselves  liable  to  do  so,  and  a  refusal  on 
their  pert.  In  this  case  no  such  facts  are  alleged.  It  ia  not 
stated  that  the  defendants  have  received  more  than  their  pro- 
pcrtum  of  the  avails  or  earnings  of  the  vessel,  or  even  that  they 
have  received  any  ci  such  avails  or  earnings,  or  that  they  have 
ever  employed  the  vessel  in  any  business  or  manner  whatever, 
either  on  accoont  or  for  the  benefit  of  themselves  or  the  plain- 
tifis.  Nor  is  any  refusal  by  them  to  render  an  account,  or  that 
which  is  tantamount  to  such  refiisal,  alleged  in  the  bilL  In- 
deed, it  contains  nothing  which  bears  on  the  matter  of  account- 
ing, except  an  allegation  that  the  defendants  have  had  the 
possoaaion  of  the  vessel,  and  that  they  and  the  plaintiffs  ai« 
joint  owners  of  it,  and  a  prayer  for  an  account.  No  authority 
or  reasoning  is  necessary  to  show  that  a  statement  merely  that 
some  of  the  joint  owners  of  personal  property  have  had  the  sole 
pcenoopion  of  it,  without  an  averment  of  any  facts  from  which 
it  sppears  that  tKare  exists  any  proper  subject-matter  of  an 
account  between  them  and  the  other  owners  growing  out  of  such 
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poowwnion,  and  of  what  it  oonsistSy  lays  no  foundation  for  a  bill  of 
aooonnt  against  them  by  the  other  owners.  The  bill,  therefore,  ao 
&r  as  it  calls  for  an  account,  cannot  be  sustained. 

As  to  the  other  relief  sought  in  this  case,  an  injunction  directing 
tte  defendants  specifically  to  deliver  to  the  plaintiffs  the  poooossioa 
«f  the  vessel  in  question,  the  bill  is  obnoxious  to  the  same  general 
objection  which  has  just  been  pointed  out  in  respect  to  it  as 
m  bill  for  an  account  It  alleges  no  facts  upon  which  such  relief 
should  be  granted,  whether  it  is  sought  in  a  court  of  equity 
<M^  admiralty. 

It  is  a  genera]  principle  of  the  common  law  that  where  per- 
sonal property  is  owned  by  several  persons  all  of  them  are 
squally  entitled  to  the  possession  of  it  It  results  from  this 
principle,  that  where  one  of  them  is  in  the  actual  possession  of 
it  he  has  a  right  to  maintain  it  against  the  others.  His  posses- 
«ioQ  is  deemed  in  law  to  be  the  possession  of  all  the  owners,  and 
there  is  no  specific  remedy  by  which  he  can  be  compelled  to  de- 
liver the  ixKoession  of  it  to  others.  Nor  does  the  mere  posses- 
sion of  it  render  him  liable  to  them,  or  any  of  them,  for  an 
injury  done  to  it  by  him,  short  of  a  destruction  of  it,  or  a  con- 
^version  of  the  whole  of  it  to  his  own  use,  or  that  which  is  equi- 
fnlent.  The  principle  which  prevails  in  regard  to  real  estate 
owned  by  several  persons,  that  where  one  ousts  another  of  the 
IKMsession  the  latter  may  be  restored  to  the  possession  of  his  pari 
tjy  a  proper  action  for  that  purpose,  is  not  applicable  to  personal 
fjToperty. 

The  only  mode  by  which  one  of  the  joint  owners  can  obtain 
the  possession  of  it  from  another,  except  by  consent  of  the  lat- 
ter, is  by  taking  possession  when  he  finds  a  fit  opportunity  to 
do  sa  The  law  on  this  subject  is  thus  fully  and  clearly  stated 
by  Littleton,  in  his  Tenures:  ''If  two  have  an  estate  in  common 
{in  land]  for  term  of  years,  etc.,  and  the  one  occupy  all  and 
put  the  other  out  of  possession  and  oocupation,  he  which  is  put 
out  of  occupation  shall  have  against  the  other  a  writ  of  ^eetione 
/irmoi  of  the  moiete,"  etc.:  Sec.  322.  **  In  the  same  manner  it 
is  where  two  hold  the  wardship  of  lands  or  tenements  during 
the  nonage  of  an  infant,  if  the  one  ousts  the  other  of  lus  pos- 
session, he  which  is  ousted  shall  have  a  writ  of  ejeeUone  ds 
fard  of  the  moietie,  etc.,  because  that  these  things  are  chattels 
reals,  and  may  bo  apportioned  and  severed,  etc.,  but  no  action 
of  trespass — videlicet :  qttare  dausum  tuum  frtgiij  et  herbam  ttioim, 
etc.,  concukavU  ei  cansumjmt,  etc.,  et  huju$  modi  (tetianeSf  etc. — 
the  one  cannot  have  against   the  other,  for  that  each  of  them 
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my  enter  and  oocapie  in  oommoii,  etc,  p&r  My  «l  per  foul;  th* 
kucb  and  tenements  which  they  hold  in  oommaau  Bat  if  two  be 
poneaed  dt  rhettellw  penonek  in  commoin  hj  diven  titles,  as 
of  a  harse,  an  oze,  a  oowe^  eta,  if  the  one  take  the  whole  to  him- 
lelf  oat  of  the  posseesion  of  the  other,  the  other  hath  no  other 
rsmedie  bat  to  take  this  from  him  who  hath  done  to  him  the  wrong 
to  oocapie  in  oommon,  eta,  when  he  can  see  his  time,  et&  In  the 
same  manner  it  is  of  chattels  reals,  which  cannot  be  serered,"  etc.: 
Sec.  323. 

These,  as  general  principles,  are  fallj  recognised  not  only  bjr 
eoorts  of  law  and  eqoity,  bat  also  with  a  modification  which 
will  be  hereafter  mentioned  by  ooarts  of  admiralty.  It  is  not 
neoBBsaiy  to  determine  whether  a  coart  cf  chancery,  in  the  exercise 
of  its  original  and  appropriate  jarisdiotian,  mij^t  not,  in  a  pecaliar 
case  calling  for  its  eqaitable  interposition,  reqaiie  a  joint  owner 
of  personal  property  in  his  possession,  on  an  application  by  the 
others,  to  fomish  secarity  to  the  latter  for  the  preservation  or  pro- 
tection of  th^  interests  in  it,  or  even  direct  the  possesnon  of  it 
to  be  deUvered  to  them;  as  if  the  former  should  ihreathen  to 
waste  or  destroy  the  property  wantonly,  and  should  be  anable 
to  respond  in  damages  to  the  latter  for  sach  ii\jary.  It  has  been 
decided,  in  consonance  with  the  general  role  of  law,  that  where 
one  tenant  in  common  of  a  ship  has  not  destroyed  the  common 
property,  bat  only  taken  it  oat  of  the  possession  ci  another  and 
carried  it  away,  the  latter  cannot  sostain  an  action  at  law  against 
him  upon  a  charge  of  frandalently  and  deceitfally  sending  the 
■hip  to  foreign  parts,  where  she  was  lost  Bat  we  are  inclined 
to  the  opinion  that  where  sach  a  wrong  is  meditated,  a  court 
of  eqaity  woald  famish  relief  by  injanction  or  otherwise,  on 
the  principle  of  {neventing  remediless  injary,  apon  which  it 
often  interposes  to  protect  property  of  which  one  person  has 
the  possession  in  the  character  or  natare  of  a  trastee  for  another, 
and  there  is  danger  of  its  improper  disposition  or  willful  destraction: 
Uinde's  Prao.  126;  Ferrand  ▼.  PrmUieaf  Amb.  273;  Oresn  v. 
Pi^at,  1  Bra  105;  Foley  v.  BumM,  Id.  279;  1  Ohit  110;  £iU 
T.  JTtnailon,  3  Atk.  82 ;  King  r.  King,  6  Yes.  172.  It  is  not, 
however,  neceanry  to  inquire  as  to  the  extent  of  the  jurisdiction 
of  a  court  of  eqaity  in  regard  to  such  cssss,  because  there  is, 
in  the  present  case,  an  entire  want  of  any  averment  in  respect 
to  sny  meditated  injury  to  the  vessel  in  question  which  would 
lay  the  foundation  for  any  relief  to  the  plaintifis  by  such  a  court, 
either  in  the  mode  soaght  by  them  or  by  requiring  security  from 
the  defendants. 
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The  only  allegation  pertinent  to  the  daim  for  anj  sooh  relief 
is  that  the  defendants  threaten  to  send  the  veesel  oat  ci  the  state^ 
and  thaty  of  itself,  independent  <^  the  oiroiurstanoes  onder 
which  that  act  is  contemplated^  or  its  object^  ii  dearly  insaffi- 
cient  to  require  or  justify  the  interference  of  a  court  of  equity, 
lln)  case  of  ffafy  v.  Oood§(m,  2  Meriv.  77,  has  been  relied  oa 
by  the  plaintiffs  to  show  that  the  ordinary  equitable  jurisdiction 
of  a  court  of  chancery  is  sufficiently  extensiTe  to  reach  the 
present  case.  Without  questiomng  the  correctness  of  that  d»- 
dsion,  it  does  not  aid  the  plaintifb,  because,  even  conceding, 
what  IB  howefver  rerj  doubtful,  that  it  sufficiently  appears  in  the 
present  case  that  the  shares  of  the  different  owners  of  the  vessel 
in  question  are  not  ascertained,  upon  which  fiact  the  court  in 
the  case  cited  entertained  jurisdiction,  the  bill  here  alleges  no 
further  fact,  in  connection  with  such  an  avennenti  which  would 
entitle  the  plaintiffs  to  any  assistance  in  a  court  of  equity  on 
such  ascertainment.  Upon  ordinary  equitable  principles,  there- 
fore, the  plaintiffs  are  not  entitled  to  relief. 

But  it  is  claimed  that  in  accordance  with  the  rules  which 
prevail  in  the  court  of  admiralty,  a  court  of  equity  should  direct 
the  vesael  to  be  deUvered  to  the  plaintiffi^  and  that  the  jurisdio» 
tion  of  these  courts  on  this  subject  is  concurrent. 

It  is  settled  as  a  principle  of  maritime  law,  which  will  be  en- 
forced in  a  court  of  admiralty,  on  the  ground  of  national  pol- 
icy and  in  favor  of  commeroe,  in  respect  to  that  particular 
spedes  of  personal  property  which  consists  of  ships  and  vessels, 
where  they  are  owned  by  several  persons,  that,  irrespective  of 
the  fact  that  they  are  in  the  posaeasion  of  all  or  only  a  part  of 
the  joint  owners,  a  majority  of  the  owners  in  value  have  a  right 
to  employ  them,  even  against  the  will  of  the  minority,  on  giv- 
ing a  stipulation  to  the  dissenting  owners  for  their  safe  return, 
if  required  to  do  so  by  the  latter,  on  a  proper  application  to  the 
admiralty;  and  that  if  the  minority  dedine  to  employ  them,  the 
minority  of  the  owners  may  employ  them  in  like  mann^;  and 
that,  in  these  cases,  a  court  of  admiralty  will,  if  necessary, 
compel  the  diBsenting  part  owners,  if  they  are  in  possession  of 
the  ship,  to  yidd  the  property  to  those  who  have  thus  the 
right  to  employ  it  for  that  purpose. 

It  ia  also  laid  down  in  the  treatises  on  this  Pibject,  that  if  the 
minority  happen  to  have  poonoooion  of  the  ship  and  refuse  to 
employ  it,  the  majority  may,  by  a  warrant  for  that  purpose, 
obtain  possession  of  the  ship  and  send  it  to  sea,  upon  giving 
the  customary  security  to  the  minority  for  its  safe  return:    Flan* 
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den  on  Shipping,  359;  3  Kent's  Oom.,  pt  5,  lect  i5;  Abbott 
<m  Shipping,  101,  pt.  1»  c  3.  F^oin  the  Ifmitfttioti,  «b  thus 
ezpreBKd,  of  the  right  of  the  majoritj  to  a  cue  where  the 
minoritj  in  poBseasion  of  a  ship  nioM  to  emploj  h^  it  seems  to 
be  implied  that,  unless  there  is  snch  a  refusal,  the  majority 
oould  not  bj  snch  a  prooeeding  dispossess  them  of  the  ship; 
Mid  it  does  not  appear  to  be  explicitly  settled  that  the  majority 
eocdd  do  sa  If  they  oonld  not,  the  present  bill  is  plainly  de- 
fectire  in  not  alleging  that  the  defendants,  who  are  stated  to 
be  in  possession  of  the  vessel,  refose  or  are  unwilling  to  em^ 
ploy  it 

But  it  is  unneoessaiy  here  to  decide  this  point,  for  it  is 
obTioQs  that  the  roles  which  have  been  mentioned  as  having 
been  estahlished  in  courts  of  admiralty  havo  been  adapted  only 
for  the  purpose  of  providing  that  the  ship  should  not  be  kept 
idle,  but  employed  where  it  is  desired  by  any  of  the  owners, 
notwithstanding  the  others  may  object^  and  that  it  is  only  for 
the  purpose  of  carrying  that  object  into  effect  that  those  courts 
will  interfere  in  the  manner  which  has  been  stated.  But  where 
it  does  not  appear  that  it  is  the  object  of  a  portion  of  the  owners 
of  a  ship,  in  applying  for  the  possession  of  it|  to  employ  it 
themselves,  or  no  purpose  appears  excepting  merely  to  procure 
a  travisfer  of  the  possession  of  the  vessel  to  themselves,  such 
interposition,  as  it  would  be  wholly  useless,  would  be  refused. 
Applying  these  principles  to  this  case,  it  is  clear  that  this  bill 
cannot  be  sustained,  since  it  not  only  does  not  allege  that  the 
defendants  are  unwilling  to  employ  the  vessel  in  question,  but 
it  is  not  stated  that  the  plainti£b  desire  the  possession  of  it  for 
the  purpose  or  with  the  intention  of  employing  it,  nor  is  any 
object  whatever  mentioned  for  which  they  ask  to  have  it  delivered 
to  them. 

It  hence  becomes  unnecessary  to  determine  the  question  which 
kaB  been  so  elaborately  and  ably  argued  before  us  as  to  whether  and 
to  what  extent  a  court  of  chancery  and  a  court  iji  admiralty  Lave 
concurrent  jurisdiction  on  this  subjecti  There  is  no  error  in  the 
judgment  complained  of* 

In  this  opinion  the  other,  judges  concoiTed. 
Judgment  affirmed.' 

TnrAirr  nr  Ccnoym  EniEivnro  Mobb  than  his  Shabb  of  the  profits  of  ths 
eomiium  property,  liability  of,  to  aooonnt  to  his  co-tenant;  See  Huffy.  Me^ 
JkmaJd^  68  Am.  l>eo.  487,  note  482;  where  other  casee  are  oollected. 
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OwHKBS  ow  Majobitt  ov  Iktbbibt  cf  Viasxi.  HAT!  RioHT  TO  Coimo& 
HiR,  and  to  direct  the  nuuiner  of  her  employment:  Oraif  t.  AUoit  45  Am. 
Dec.  523,  note  625. 

PossBasioN  ov  Om  TxirAinr  nr  Common  is  Poanaszov  ov  Alls  See  Toiffi^ 
T.  Adama^  68  Am.  Deo.  054^  note  6599  "when  other  omm  are  odUeofeed. 
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Cattlb  Fodko  at  LABOt  ABi  NOT  Prbsctmxd  bt  Law  to  faji^Te  eeoeped 
through  the  insufficiency  of  the  owner's  fence. 

Railroad  Company  is  Liable  job  Nkoliobntlt  Killino  Catttlb  which, 
being  at  large  without  the  fault  of  their  owner,  go  upon  its  track,  although 
they  are  technically  trespassers  on  its  road.  The  owner  does  not  forfeit 
his  cattle  because  they  stray  away,  and  the  oompany,  in  removing  them 
from  its  track,  is  bound  to  exercise  prudence  and  reasonable  care,  and  has 
no  right  to  use  force  that  is  excessive,  barbarous,  or  unnecessarily  de- 
structive. 

Nboliobncb  ov  Pabtt  must  bb  Pbozimatb  and  not  Bbmoti  Cavsi  ov 
Injury,  in  order  to  prevent  him  from  recovering  for  an  injury  suffered 
by  him  through  the  negligence  of  another. 

Plaintiff's  Nbgliobnob,  to  bb  Pboximatb  Causb  of  Aocidknt,  must  bb 
Sdcultanbous  in  its  operation  with  that  of  the  defendant,  of  the  same 
kind,  immediate,  growing  out  of  the  same  transaction,  and  not  something 
distinct  and  independent  of  a  prior  date,  and  remotely  related  to  the 
negligence  of  the  defendant. 

Action  on  the  case.     The  opinion  states  the  case. 

Button  and  Munsan,  in  support  of  the  motion  for  a  new  iriaL 

BUtckman  arid  Hwrrimm^  coTUrcL 

By  Court,  Ellsworth,  J.  In  this  case  the  plaintiff  seeks  to 
recover  the  value  of  three  oxen  destroyed,  as  he  says,  on  the 
defendants'  railroad  by  a  locomotive  carelesslj  and  negligent!/ 
conducted  by  the  defendants'  servants  and  agents.  The  jory, 
by  their  verdict,  have  found  the  facts  alleged  in  ihe  declaration 
to  be  proved,  and,  which  is  essential  to  the  plaintiff's  right  of 
recovery,  that  there  was  no  cooperating  carelessness  or  negli* 
gence  on  his  part.  '  If  this  be  all  that  there  is  in  the  case,  there 
can  be  no  question  that  the  verdict  should  stand,  and  that  no 
new  trial  should  be  granted. 

But  the  defendants  insist  that  this  is  not  all — ^that  the  court 
has  mistaken  the  law,  and  leffc  the  jury  to  adopt  false  rules  in 
arriving  at  their  conclusion.  They  say  that  the  oxen  were  tres- 
passing on  the  railroad,  and  that  therefore  the  defendants' 
agents  were  absolved,  so    far  as    these    oatUe    were    oonctfmed. 
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from  the  duty  of  exerdmng  ordinaiy  care  and  atteDtion  in  lb* 
numing  ci  their  train;  and  under  this  Tiew,  they  reqaeeted  thm- 
eonrt  to  chaige  thejuzyy  in  the  first  place,  that  the  oxen,  beii^ 
at  huge  without  a  keeper,  were  to  be  presumed  to  have  cscapeii 
from  the  plaintifiTa  indosnre,  through  his  insufficient  fenes^ 
which  they  claim  is  the  same  as  if  the  oxen  had  been  turned 
out  upon  the  highway,  or  left  to  wander  without  restraint,  ami 
80  were  unlawfully  at  Urge,  and  w^e  trespassers  in  going  upeift 
the  railroad;  and  in  the  second  place,  that  the  cattle  being  tres- 
passers, the  defendants'  agents  were  under  no  obligation  to  es- 
eixnse  ordinary  care  to  avoid  injuring  them;  and  further,  thaik 
if  the  cattle  were  wrongfully  let  out  by  a  stranger,  and  were  cm 
the  road,  even  without  the  knowledge  or  actual  fault  of  tli» 
plainti£^  there  was,  in  the  eye  of  the  law,  negligence  and  favlfc  ^ 
on  his  part  which  precludes  his  right  to  recover — upon  the  weB- 
settled  doctrine  that  a  man  cannot  recover  for  damage  caossA 
by  the  negligence  of  another,  unless  he  was  free  from  negE- 
gence  himself.  The  defendants  had  an  undoubted  right  to 
for  these  specific  instructions,  if  they  contain  the  true  rule  of 
on  the  subject  and  will  sustain  their  defense;  but  we  think  t] 
the  propositions  which  they  contain  are  not  the  law;  and  that 
the  court  committed  no  error  in  refusing  so  to  charge  the  jnr^, 
or  in  giving  the  instructions  that  were  given. 

Is  there,  then,  any  presumption  of  law,  as  claimed  by  tb» 
defendants,  that  cattle  found  at  large  have  escaped  tbrou^ 
an  insufficient  fence  of  the  owner  1  We  think  there  is  nol. 
Besides,  in  this  instance,  the  state  of  the  plaintiff's  fence, 
the  cause  and  cironmstances  of  the  escape  of  the  cattle,  w< 
fully  inquired  into  on  the  trial,  and,  upon  the  evidence,  ihm 
jury  have  found  the  facts  to  be  as  claimed  by  the  plHintifT;  aft 
least  so  far  as  this,  that  it  was  through  no  fault  or  neglect  cm 
his  part  that  the  cattle  were  on  the  railroa<l  track.  The  def^md- 
ants  say  that  because  the  cattle  were  there  it  puts  the  plaintiff  «f 
necessity  in  the  wrong  in  the  eye  of  the  law,  makes  the  cattl» 
trespassers,  unlawfully  obstructing  the  road,  and  works  a  forfeitnv* 
of  the  right  to  demand  the  exeroise  of  care  on  the  part  of  the  de- 
fendants in  running  their  train  of  cars,  even  though  from  the  wan* 
of  such  care  the  cattle  should  be  run  over  and  killed. 

This  presents  a  most  grave  question,  both  of  law  and  of  moral- 
ity, but  we  think  its  solution  attended  witli  no  serious  difficultj:. 
The  defendants  place  their  defense  on  the  doctrine  of  the  Itooksj^ 
that  where  a  plaintiff  seeks  to  recover  for  the  negligence  of  m 
defendant,  it  must  appear  that  the  negligence  of  the  plaintiff  daA 
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not  omontinllj  oontribate  to  the  injoiy — a  doctrine  which  has 
long  been  recognized  as  a  sound  one  here  and  elsewhere ;  in- 
deed, the  law  was  so  laid  down  in  the  judge's  charge  in  this 
instance.  But  to  this  general  doctrine  there  aro  important  qual- 
ifications, and  this  case  is  didmed  by  the  plaintiff  to  present 
one  of  them ;  or  rather,  in  this  and  kindred  cases,  it  is  said,  and 
we  think  correctly,  that  there  is  an  important  distinction  to  be 
observed,  and  that  great  injustice  would  be  done  by  <he  indis- 
criminate application  of  the  rule  of  law  to  which  we  have 
refen-ed. 

Assuming  it  as  true,  then,  that  the  cattle  escaped  and  wandered 
upon  the  track  through  the  misconduct  of 'a  stranger,  without 
the  knowledge  of  the  owner,  and  without  fault  or  want  of  care 
on  his  part,  wherein,  we  ask,  is  there  wrong  or  neglect,  more  than 
if  the  cattle  had  been  wrongfully  let  out  of  the  owner's  stable,  and 
had  wandered  upon  the  road)  It  is  true,  perhaps,  that,  being  at 
large  contrary  to  the  by-law,  they  might  be  taken  up  and  im- 
pounded, and  an  action  of  trespass  might  lie  in  favor  of  a  party 
on  whose  land  they  should  enter;  but  wherein  is  there  wrong  or 
neglect  on  the  part  of  the  owner  of  the  cattle  1  A  right  to  im- 
pound the  cattle  does  not  imply  any  such  thing,  nor  does  a  lia- 
bility to  be  sued  for  a  technical  trespass.  How,  then,  does  the 
doctrine  allu<1ed  to  apply  to  this  case  so  as  to  preclude  the  plain- 
lifF  from  recovering  in  his  action  for  the  defendants'  n^ligencet 
L£  the  plaintiff  is  free  from  all  actual  fault,  of  course  the  de- 
fendants must  pay  the  damages  which  he  has  sustained  by  their 
negligence ;  for  had  they  done  their  duty,  no  injury  would  have 
ensued,  and  to  hold,  under  t]^ese  circumstances,  that  the  plaintiff 
has  forfeited  his  cattle,  and  placed  himself  beyond  the  pale  of 
the  law,  leaving  the  defendants  free  {vom  all  obligation  to  ex. 
ereise  care,  shocks  every  moral  feeling,  and  well  nigh  brings  the 
whole  doctrine  itself,  which  the  defendants  are  seeking  to  apply, 
into  suspicion  and  doubt. 

The  great  argument  of  the  defendants  is,  that  the  railroad  is 
their  unqualified  property,  which  they  may  occupy  and  use  with- 
out restraint  at  their  pleasure,  and  when  wrongfully  hindered 
therein,  may  remove  the  hinderance  in  the  manner  most  conven- 
ient to  themselves;  that  in  this  instance  their  train  was  moving 
with  its  accustomed  speed  only,  and  if  the  plaintiff's  cattle  hap- 
pened to  be  run  down  by  it,  it  was  their  fault  to  be  so  exposed, 
and  that  they  were  themselves  under  no  obligation  to  exercise 
care  to  prevent  the  injury.  This  line  of  argument  is  to  a  certain 
extent  reasonable  and  correct,  but  along  with  it,  underlying  the 
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defendanta'   conclufiion,   there    is  a    radical    and    niaiiifeat    error* 

Even  if  the   premises  assumed  by  the  defendants  are  throaghout 

correct,  it  bj  no  means  follows   that  an  obstruction  on  the  road» 

if  the  kind  in  question,  maj  be  ejected  in  anj  way  most  oonven- 

lent  to  the  defendants'  agents.     It  must,  we  think,  be  done  witli 

prudence  and   reasonable  care;   the  force  may  not  be  ezoessivr, 

barbarous,  and  unnecessarily  destructiya      The   plaintifr  haa  uot 

forfeited  his  cattle    because    they  have  strayed   away,   but  may 

justly  demand  of  the  defendants  to  conduct  as  the  circumstances 

at    the    moment    require,    doing    no    unnecessary   injury  to    his 

property,  and  carrying  out  the  spirit  of  the  golden  rule^  which, 

applied  to  a  case  like  the  present,  is  as  good  law  as  it  is  sound 

morality.      The  kindred  maxim,  Sie  %Uere  ttio  ut   alienum    non 

Imdas,  IB  but  another  expression  of  that  rule,  and  in  our  view, 

should   govern  the  defendants'  conduct  in  this  instance,  even  if 

there  be  a  possible  remote  neglect  on  the   part  of  the  plaintiff, 

or  a  technical  liability  for  the  trespass  of  the  cattle.     A  remote 

iault  in  one   party  does  not  of  course  dispense  with  care  in  the 

other.      It  may  even    make  it  more    necessary  and    important, 

if  thereby  a  calamitous  injury  can  be  avoldetl,  or  an  unavoidablo 

calamity    essentially    mitigated.      Ck>mmon   justice    and    common 

humanity,  to  say  nothing  of  law,  demand  this;  and  it  is  no  an. 

swer  for  the  neglect  of  it  to  say  that  the  complainant  was  first  in 

the  wrong,  sinoe  inattention   and  accidents  are,  to  a  greater  or 

less  extemtf  incident  to  human  affairs. 

Preventive  remedies  must  therefore  always  be  proportioned 
10  the  case  in  its  peculiar  circumstances — to  the  ioimiiiency  of 
the  danger,  the  evil  to  be  avoided,  and  the  means  at  hand  of 
avoiding  it.  And  herein  ia  no  novel  or  strange  doctrine  of  the 
law;  it  is  as  old  as  the  moral  law  itself,  and  is  laid  down  in  tho 
earliest  books  on  jurisprudence.  A  boy  enters  a  door-yard  to 
tind  his  ball  or  arrow,  or  to  look  at  a  flower  in  the  garden;  he  is 
hitten  and  lacerated  by  a  vicious  bull-dog;  still  he  is  a  tres- 
(^vaser,  and  if  he  lad  kept  away,  would  have  received  no  hurt 
Nevertheless,  is  not  the  owner  of  the  dog  liable]  A  person  La 
hunting  in  the  woods  of  a  stranger,  or  crossing  a  pasture  of  his 
neighbor,  and  is  woimded  by  a  concealed  gun,  or  his  dog  h 
killed  by  some  concealed  instrument,  or  he  is  himself  gored  b\ 
an  enraged  bulL  I^  he  in  all  these  cases  remediless  because  lu 
ia  there  without  consent)  Or  an  intoxicated  man  is  lying  in  tlm 
traveled  i  irt  of  the  highway,  helpless,  if  not  unconscious;  mn.«J 
I  not  use  »re  to  avoid  him]  May  I  say  that  he  has  no  right  v  > 
incumW    Uie    highyay,    and    therefore    cai-elessly    continue    w/ 

Am.  Dia    Tok  LXXI— S. 
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progrees  regardless  of  oonsequenoes  t  Or  if  such  a  maa  haa 
taken  refuge  in  a  field  of  grass,  or  a  hedge  of  busheSy  maj  tha 
owner  of  the  field,  knowing  the  fact,  continue  to  mow  on  or  fell 
trees  as  if  it  was  not  so  f  Or  if  the  intoxicated  man  has  entered 
a  private  lane  or  bj-waj,  and  will  be  ran  over  if  the  owner  does 
not  stop  his  team,  which  is  passing  through  it,  must  he  not  stop 
them  t  These  are  instances,  I  am  aware,  of  personal  rights ;  but 
what  is  true  in  relation  to  the  person  is  essentiallj  true  in  rela- 
tion to  dumb  animals,  and  other  kinds  of  property,  though,  per* 
haps,  the  rule  would  be  applied  in  the  latter  case  with  less  strict- 
ness. It  must  be  so  that  an  unnecessary  injury  n^ligentiy 
inflicted  in  these  and  kindred  cases  is  wrong,  and  therefore  un- 
lawfuL  If  assailed,  a  man  may  do  what  is  necessary  to  defend 
himself  against  the  assault,  but  he  may  not  become  himself  the 
assailant.  He  may  defend  his  property,  but  he  may  not  in  doing 
it  make  use  of  unnecessary  violence,  and  cease  to  use  all  care  as 
to  the  injury  which  he  inflicts.  The  duties  which  men  owe 
to  each  other  in  society  are  mutual  and  reciprocal,  and  faulty  con- 
duct on  the  part  of  another  never  absolves  one  from  their  obliga- 
tions, though  such  conduct  may  materially  affect  the  application 
of  the  rule  by  which  this  duty  is  to  be  determined  in  the  particular 
instance. 

Let  us  suppose  in  this  case  that,  instead  of  tiie  plaintiff's  oat- 
tie,  the  plaintiff  himself  had  been  on  the  railroad  track,  an^ 
that  he  was  too  deaf  to  hear  the  noise  of  the  train  or  the  ordi* 
nary  ^Jarm  given  in  such  a  ease.  This  would  certainly  have 
been  most  culpable  and  inexcusable  conduct  on  his  part,  but 
would  it  have  absolved  the  defendants  from  the  duty  to  ex« 
ercKBe  reasonable  care  if  they  saw  the  plaintiff,  or  with  proper 
attention  might  have  seen  himt  Ought  they  not  in  thai  ease 
to  check  the  speed  of  the  train!  May  they  run  over  him  marely 
because  he  is  on  the  track!  They  may  well  suppose  that  he  is 
deaf,  or  blind,  or  insane,  or  bewildered,  and  have  no  right,  as 
we  think,  to  continue  their  headway  as  if  he  was  pnt  i>>antt.  II 
they  are  bound  to  ring  their  bell  or  sound  their  whistle^  m  tkar 
certainly  are,  they  may  be  bound  for  the  same  reasons  to  go  fuHr^n 
and  chock  their  speed  a  littie^  or  stop  entirely.  As  we  have  said, 
preventive  remedies  must  not  be  disproportioned,  excessive,  or  baxv. 
barous ;  and  suxdi  was  the  remedy,  we  think,  which  was  resorted  to 
In  this  ease. 

There  is  yet  another  consideration  which  has  a  bearing  on  the 
question,  which,  according  to  some  of  the  cases,  is  decisive 
against  the  present  defense.     We  mean  that  the  n^^^igeiioe  ol 
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Mm  pluntU;  if  there  has  been  aaj,  w«a  not  the  pradmeto 
atoie  of  the  aocideat  To  be  so,  it  must  h»Te  been  nmolteneoiu 
m  iti  operation  with  that  of  the  defendanta*  of  the  same  kind, 
immediate,  growing  oat  of  the  same  transaotion,  and  not  som^ 
thing  distinct  and  independent,  of  a  prior  date,  remotely  related 
to  the  negligence  of  the  defendants. 

The  question  of  proximate  and  remote  negligence  has  gener- 
ally arisen  in  cases  of  collision,  where  the  condnct  of  the  par* 
tki  at  the  veiy  moment,  or  the  isolated  transaotum  viewed  by 
itwlf,  b  before  the  triers,  who  are  called  to  jadge  upon  the  eri^ 
dBDoe  with  which  parfy  lies  the  faolt  of  the  ooUiaion.  In  snoh 
cases  the  rale  of  law  is  of  easy  application,  while  in  other  cases 
it  is  more  difficult  and  nnsadslactory,  and  dtea  requires  a 
broader  range  of  reasoning. 

In  the  case  of  Iknnea  v.  ifoim,  10  Mee,  k  W.  645,  the  plain* 
tifi;  fasTing  fettered  the  fore-feet  <^  an  ass  belonging  to  him, 
tonied  it  into  a  public  highway;  and  at  the  time  in  question 
the  ass  was  grazing  on  the  off  side  of  a  road  about  eight  rods 
wide,  when  the  defendant's  wagoiiy  with  a  team  of  three  horMS, 
coming  down  a  slight  descent,  ran  against  the  ass  and  knocked 
it  down,  and  the  wheels  passing  over  it,  it  was  kiUed.  The  ass 
was  fettered  at  the  time,  and  the  driver  of  the  wagon  was  some 
Etde  Hiiyt^TtftA  behind  the  horses.  Erskine,  J.,  told  the  jury  that 
though  the  act  of  the  plaintiff  in  leaving  the  donkey  in  the  high« 
vay,  so  fettered  as  to  prevent  his  getting  out  of  the  way  of  ear- 
ns^ traveling  along  it,  might  be  illegal,  still,  if  the  proodmate 
CBuse  of  ihe  injury  was  the  want  of  proper  conduct  on  the  part 
of  the  driver  of  the  wagon,  the  action  was  maintainable  against 
the  defendant;  and  he  instructed  them,  if  they  thought  the  ac- 
ddent  might  hsve  been  avoided  by  the  exercise  of  ordinavy  care 
on  the  part  of  the  driver,  to  find  for  the  plaintiff  In  the  ex- 
chequer, where  this  case  was  reviewed.  Lord  Abinger  said: 
''Even  if  this  ass  was  a  trespasser,  and  the  defendant  mi^t|  by 
proper  caie,  hsve  avoided  injuring  the  animal,  and  did  Dot»  he 
is  liable  for  the  consequences  of  his  negligence^  thou^  the  ani. 
aud  may  have  been  improperly  there."    A  new  trial  was  denied. 

The  same  is  held  in  the  case  of  Trow  v.  Vermioni  CmUral  A  B, 
Co.,  2i  Yt.  494  [58  Am.  Dea  191].  The  court  there  say:  ''Where 
the  negligence  ci  the  defendant  is  proximate,  and  that  of  the 
pUlttfiff  remote^  the  action  can  then  well  be  sustained,  although 
the  j^aintiff  is  not  entirely  without  fault  This  seems  now  to 
be  settled  in.  England  and  in  this  countiy.  Therefore^  if  there 
le  negligence  on  the    part    of   the  plaintiff,  yet  if,  at  the  time 


84  IsBBLL  r.  New  York  etc.  R.  S.  Co.  [Coniu 

• 

when  the  injurj  was  committed,  it  miglit  have  been  avoided  b^ 
the  defendant  in  the  exercise  of  reasonable  care  and  diligence, 
an  action  will  lie  for  the  injury.  So  in  this  case,  if  the  plaintiff 
were  gniltjr  of  negligence,  or  even  of  positive  wrong,  in  placing 
his  horse  in  the  highway,  the  defendants  were  bound  to  the  ex- 
erdse  of  reasonable  care  and  diligence  in  the  use  of  their  road 
and  maDagement  of  their  train  and  engine;  and  if  the  injury 
arose  fi:om  the  want  of  that  oare,  they  are  liable." 

The  same  doctrine  is  held  in  the  case  of  Kervohacher  v.  CUn^ 
bund  etc.  R  E,  Co.,  3  Ohio  St  172  [62  Am.  Dec.  246];  and  in  that 
of  Cleveland  etc.  S.  R.  Co.  v.  EUioU,  4  Id.  475.  The  language  of 
the  court  in  the  latter  case  is:  **  Suffering  domestic  animals  to  run 
at  hirgei  by  means  whereof  they  stray  upon  an  unincloeed  railway 
track,  where  they  are  killed  by  a  train,  is  not  in  general  a  proxi- 
mate cause  of  the  loss,  and  hence,  although  there  may  have  been 
some  negligence  in  the  owner  permitting  the  animals  to  go  at 
large,  such  n^ligence  being  only  a  remote  cause  of  their  death, 
it  will  not  prevent  his  recovering  from  the  ndlroad  company  the 
value  of  the  animals  if  the  immediate  cause  of  their  death  was 
the  negligence  of  the  company's  servants  in  conducting  the  train.* 
And  again:  *'The  paramount  duty  of  a  conductor  of  a  train  is  to 
watch  over  the  safety  of  the  persons  and  [)roperty  in  his  chaige, 
aubject  to  which  it  is  his  duty  to  use  reasonable  care  to  avoid  un* 
necessary  injury  to  animals  straying  upon  the  road." 

We  will  not  pursue  the  discussion  of  this  questum,  bat  will 
proceed  to  adduce  the  authorities  we  have  before  us,  in  addition 
to  the  three  just  referred  to,  in  support  of  the  main  doctrine  of 
the  case,  which  is  presented  in  the  earlier  part  of  this  opinion. 
The  three  cases  already  cited,  to  the  question  of  proximate  and 
remote  n^ligence,  are  clear  and  direct  authorities  to  the  second 
and  main  point  in  the  case,  but  we  proceed  to  mention  several 
others. 

In  the  case  of  Neio  Uaoen  Steamboat  amd  Tfrmsportation  Co. 
V.  VanderbiUf  16  Ck)nn.  421,  this  court  held  it  to  be  a  principle 
of  law,  that  while  a  party  on  the  one  hand  shall  not  recover 
damages  for  an  injury  which  he  has  brought  on  himself,  neither 
shall  he,  on  the  other  hand,  be  permitted  to  shield  himself  from 
responsibility  for  an  injury  which  he  has  done  because  the  injured 
party  was  in  the  wrong,  unless  such  wrong  contributed  to  produce 
the  injury;  "and  even  then,"  the  court  say,  "it  would  seem  that 
the  party  setting  up  such  defense  is  bound  to  tise  common  and 
ordinary  caution  to  be  in  the  right." 

Li  Birge  v.  Gardner,  19  Conn.  507  [50  Am.  Dec.  261],  a  child, 
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too  joong  to  exerciae  any  discretion,  by  shaking  a  ga^  which 
the  owner  had  left  carelessly  standing  on  his  own  land,  being  a 
Line  through  which  children  were  accustomed  to  pass  and  ra- 
pasSy  pulled  it  over  upon  himself  and  thereby  broke  his  leg;  yet 
Le  recoTered  damages,  though  he  waa  a  trespasser.  The  court 
sLj  in  this  case:  ''There  is  a  class  of  cases  in  which  defendants 
have  been  holden  responsible  for  their  misconduct,  although 
culpable  acts  of  trespass  by  the  plaintiffs  produced  the  conae- 
quenceSy  and  the  fact  that  the  plaintiff  was  a  trespasser  in  the 
act  which  produced  the  injury  complained  of  would  not  neces- 
sarily preclude  him  from  a  recovery  against  a  party  for  Dili- 
gence." The  same  has  been  decided  in  a  very  recent  case  in 
this  court:  Daley  v.  Norwich  and  Woreetter  R.  R.  Co.^  26  Id.  591 
[68  Am.  Dec.  413].  That  was  the  case  of  a  very  young  child, 
which,  having  encaped  from  the  house  of  its  parents,  passed 
upon  and  along  the  railroad  track,  unconscions  of  danger  and 
incapable  of  taking  care  of  itself.  The  jury  found  that  the  child 
was  injured  through  the  carelessness  of  the  company,  and  they 
were  compelled  to  pay  heavy  damages. 

The  same  was  decided  in  the  case  of  Lynch  v.  Nv/rd^  1  Ad. 
k  EL,  N.  S.,  35,  which  was  an  action  for  n^ligence  committed 
by  the  defendant's  servant,  in  leaving  his  cart  and  horse  stand- 
ing for  half  an  hour  in  an  open  street,  where  the  [ilaintiff,  with 
other  children,  got  into  and  about  the  cart,  and  teased  the 
horse,  until  the  horse  moved  forward,  and  with  the  cart  ran 
over  and  greatly  injured  the  plaintiff.  Here,  it  will  be  observed, 
was  a  clear  trespass  on  the  [tart  of  the  child. 

It  is  said  that  these  are  peculiar  cases,  where  no  blame  is 
attachable  to  the  plaintiffs  because  of  their  age  and  incapacity; 
but  they  were  trespassers,  and  could  Lave  been  sued  as  such, 
which  is  quite  as  much  as  can  be  alleged  against  the  present 
plaintiff.     But  let  us  proceed. 

In  the  case  of  Loomis  v.  Terry ^  i7  Wend.  496  [31  Am.  Dec. 
306),  the  defendant  was  sued  for  keejiing  dogs  accustomed  to 
bite  mankind,  which  attacked  and  bit  the  ])laintiff's  son  and  ser- 
vant, while  hunting  in  the  defendant's  woods.  The  defense 
was,  that  the  person  injuiml  was  a  trespasser,  and  brought  the 
evil  upon  himself.  The  court  held  tlmt  though  he  was  trespass- 
ing, he  did  not  thereby  foifeit  all  ]>rotection  against  vicious 
dogs,  and  that  the  defendant  should  only  have  unerl  such  force 
as  he  found  necessary  to  remove  the  intruder.  This,  say  the 
coort^  is  tho  ntxnost  ramedy  which  the  law  allows  by  the  act  of 
r^  party  injured.     May  a  man,  they  continue,   knowingly  keep 
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on  hiB  premiaes  a  ferodoos  dog,  in  sach  a  way  thai  he  will 
wony  ordinaiy  treBpaBsero  in  the  day-time  t  The  rule,  th^ 
proceed  to  say,  is  as  laid  down  by  Dallas,  J.,  in  the  case  of 
/>aa9M  T.  ClayioHj  7  Taunt.  519,  that  the  owner  of  property  may 
nae  proper  means  to  repel  violence  or  to  remove  a  trespaaaery  or 
treapaadng  cattle,  taking  care  to  use  no  unneoeeaary  foroe^  likely 
to  destroy  life  or  property. 

We  have  a  remarkable  case  in  our  own  roporta  in  which  thia 
conservative  doctrine  is  sanctioned  and  illustrated:  Jahnmm  v. 
PaUersan,  14  Conn.  1  [35  Am.  Dec.  96].  The  defendant,  having 
for  a  long  time  been  annoyed  by  the  plaintifrs  fowls  in  his  gar- 
den, notified  him  that  he  should  scatter  poisoned  meal  in  his 
garden,  and  that  the  fowls  would  be  exposed  to  be  poisoned  if 
he  did  not  keep  them  at  home.  The  plaintiff  did  not  heed  the 
threat^  and  the  fowls,  coming  again  into  the  garden,  were  poi^ 
soned  by  the  meal  and  died.  The  owner  sued  and  recovered 
their  value.  This  court  unanimously  sustained  the  verdict^  as 
resting  on  sound  principles  of  law  and  morality. 

They  regarded  the  remedy  as  excessive,  cruel,  and  unnecessa- 
rily destructive;  they  considered  that  the  ordinary  course  of  the 
law  furnished  an  adequate  and  peaceful  remedy,  by  a  repetition 
of  suits,  if  need  be,  until  the  trespasser  would  be  constrained  to 
desist  from  a  repetition  of  the  wrong;  otherwise,  it  was  said,  if 
one  may  poison  his  neighbor's  fowls  with  impunity,  he  may 
shoot  them;  and  if  he  may  do  this,  he  may  shoot  his  ox  or  his 
horse,  if  it  happen  to  stray  into  the  adjoining  lot  The  cele- 
brated case  of  Deans  v.  Clayton^  7  Taunt.  489,  was  examined  by 
Sherman,  J.,  in  giving  the  opinion  of  the  court,  and  he  point- 
edly disapproved  of  the  views  of  judges  Dallas  and  Gibbs,  who 
held  that  such  a  mode  of  protecting  one*s  game  (viz.,  by  spring- 
guns  and  dog-spikes)  was  not  excessive,  cruel,  or  unnecessarily 
destructive;  and  he  agreed  with  the  other  two  judges,  Parke 
and  Burrough,  who  held  the  contrary  doctrine.  And  even  the 
two  first-named  judges  said  that  they  should  agree  with  their 
brethren  if  the  defendant  had  been  present;  but  as  he  waa  not, 
and  had  given  notice  of  the  concealed  dangera,  they  thought  he 
might  reaort  to  these  remedies,  even  though  death  might  ensua 
Now,  so  far  as  absence  is  material  (and  it  is  held  to  be  so  in  aU 
the  caaea  which  justify  a  resort  to  deadly  instruments  for  pre- 
venting a  mere  trespass),  it  is  a  cireumstance  wanting  in  the 
present  oaae.  The  defendants  were  present  by  their  agenta  and 
aervanta,  and  active  in  conducting  the  train,  and  aaw,  or  ooold 
have  aeeiEu  the  cattle,  and  could  have  anticipated  a  oollimon  if 
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tbiey  did  not  wholly  or  partially  arrest  the  progresB  of  tho  train. 
No  one  will  contend  that  a  proprietor,  being  preaent,  may  shoot 
down  a  mere  trespasser,  or  destroy  a  neighbor's  cattle  straying 
in  the  highway,  as  a  remedy  for  a  slight  wrong  or  trespass,  when 
there  are  other  and  more  jjeaceful  methods  of  redress  mars  compat- 
ible with  the  relations  of  society  and  the  duties  we  owe  to  each 
other. 

The  same  doctrine  is  maintained  in  ChapUn  v.  Hamtn^  3  Car.  h 
P.  554,  where  Gibbs,  C.  J.,  remarks:  ''If  the  plaintiff's  serrant 
had  8uch  a  clear  space  that  he  might  easily  have  got  away,  tLen  I 
think  he  woidd  hare  been  so  much  to  blame  as  to  prerent  tho 
plaintiff  from  recovering.  But  on  the  sadden  a  man  may  not  be 
sufficiently  self-possessed  to  know  in  what  way  to  decide,  and  in 
such  a  case,  I  think  the  wrong-doer  is  the  party  who  is  to  be 
answerable  for  the  mischief,  though  it  might  haTe  been  pverentod 
by  the  other  party's  acting  differently." 

In  the  case  of  Bvrd  v.  HoLbrook^  4  Bing.  628,  a  spring-gun  had 
been  set  secretly  to  prevent  the  repetition  of  theft^  aad  the 
plaintiff,  having  climbed  over  the  wall  near  the  gun  in  pursuit  of 
a  stray  fowl,  was  shot.  The  defendant  was  held  liable  in  damages, 
although  the  plaintiff  brought  the  injuiy  upon  liimai^lf  by  trespassing 
upon  the  defendant's  indosure. 

In  the  case  of  Ven  v.  Lord  Cawdor^  1 1  East^  568,  the  plain- 
tiff's dog  was  shot  by  the  defendant's  servant^  because  he  was 
poisning  the  defendant's  hare  in  the  defendant's  dose,  and  it 
was  necessary  to  kill  him  in  order  to  save  the  hare.  Lord 
Ellenborough  said:  "The  question  is,  whether  the  pLustiff^ 
dog  incurred  the  penalty  of  death  for  running  after  a  hare  on 
another's  ground;  and  if  there  be  any  precedent  of  that  sort — 
which  outrages  all  reason  and  sense  ~  it  is  of  no  authority  to  govern 
other  cases." 

In  the  case  of  Raisin  v.  MitcJuUy  9  Car.  k  P.  613,  the  owner 
ftf  a  bng  was  sued  for  an  injury  done  to  a  sloop.  The  jury 
having  found  a  verdict  for  two  hundred  and  fifty  pounds  in- 
stead of  five  hundred  pounds,  the  amount  of  injury  proved,  on 
being  asked  by  the  court  how  they  made  up  their  verdict,  replied 
that  in  their  opinion  there  weie  faults  on  both  sides.  It  was 
held,  notwithstanding,  that  the  plaintiff  was  entitled  to  the 
verdict,  as  there  might  be  faults  in  the  plaintiff  to  a  certain  ex- 
tent, and  yet  not  to  such  an  extent  as  to  prevent  his  recovering. 
The  same  doctrine  was  much  discussed  in  Deane  v.  Clayton^  7 
Taont  489,  where  DaUas,  J.,  remarks:  "To  the  next  class  of 
dpciriana  I  also'  equally  accede,   namely,    those    which    establish 
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that  70U  ahall  do  no  more  than  the  neoesdtj  of  the  case  requiie% 
when  the  excefis  may  be  in  any  way  injarious  to  another — a  princi- 
ple which  pervades  every  part  of  the  law  of  ICwgl^nH^  criminal  ai 
well  aa  civil,  and,  indeed,  belongs  to  all  law  that  i&  foondad  00 
teaaon  and  natural  equity." 

So  in  the  case  of  Mayor  of  ColehuUr  v.  Brooh$j  7  Ad.  h  EL, 
N.  8.,  339,  although  the  plaintiff  was  chargeable  with  wrong 
and  negligence  in  placing  and  keeping  the  deposit  of  a  bed  of 
oysters  in  the  channel  of  a  navigable  stream,  the  de&ndant  was 
held  not  to  be  justifiable  in  running  his  vessel  upon  the  deposit, 
greatly  injuring  the  oysters,  when  there  was  room  to  pass  In 
the  stream  without  it,  and  the  iiguiy  could  have  been  avoided 
by  the  use  of  reasonable  care  and  diligence.  This  is  only  cany^ 
ing  out  the  rule  that  though  a  man  do  a  lawful  thing,  yet  if  any 
damage  thereby  be  done  to  another  which  he  could  reasonably 
and  properly  have  avoided,  he  will  be  held  liable,  according  to 
the  maxim,  Sie  tUore  tuo  ui  aUenum  non  ladaa:  See  Vcmgham  v. 
Menlove,  3  Bing.  N.  C.  468 ;  and  Marriott  t.  SUmjUy,  1  Man.  A 
G.  568.  The  same  is  decided  in  Norru  v.  LUe^^field,  35  N.  H. 
271  [69  Am.  Dec  546],  where  the  court  expressly  deny  the  claim 
that  if  the  plaintiff  was  a  wrong-doer  he  could  mAinfjiin  no 
action  whatever,  however  prudent  and  careful  he  may  have  been. 
They  recognize  as  the  true  doctrine  what  was  said  by  Lord 
Ellenborough  in  BuUerfiM  v.  Forrt$ter,  11  East,  60,  that  ''cme's 
being  in  fault  will  not  dispense  with  another's  using  ordinary 
care." 

In  Dixon  v.  BM^  5  Mau.  &  SeL  198,  the  court  held  that  great 
care  must  be  used  by  a  person  having  the  custody  and  Ki^tl<^ling 
of  dangerous  implements,  like  loaded  guns  and  powerful  ma- 
chinery, and  that  slight  negligence  in  another  person  who  was 
injured  by  the  going  off  of  the  gun  was  no  objection  to  his  re- 
covering for  an  injury  resulting  from  the  negligence  of  the 
former. 

We  need  not  further  pursue  this  topic,  and  certainly  we  need 
not  adduce  more  authorities  to  establish  a  doctrine  which  is  so 
plain  and  reasonable.  We  will,  however,  refer  again  to  the  case 
of  K&rwhacker  v.  Cleveland  etc  R.  R.  Co.,  3  Ohio  St  172  [62 
Am.  Dea  246],  for  the  purpose  of  remarking  that  the  opiniof 
of  the  court  contains  an  elaborate,  learned,  and  conclusive  axgu> 
ment  upon  all  the  points  raised  in  the  present  case,  and  to  com- 
mend it  entire  to  every  one  who  wislies  to  see  all  the  law  on  this 
impoioant  subject,  with  the  reasons  on  which  it  rests. 

It  must  not  be  supposed   that  we   have  overlooked,  or  slightly 
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examined,  the  numerous  respectable  authorities  cited  by  the  de- 
fendant's counseL  Some  of  them,  as  we  view  them,  only  add 
Btren^^  and  force  to  the  views  which  we  have  expressed;  some 
rest  on  principles  wholly  distinct  from  those  involved  in  the  doctrine 
which  we  maintain  ;  while  others,  and  especially  the  cases  from  the 
New  York  reports,  if  we  understand  them,  are  at  variance,  as  we 
moat  fully  believe,  not  only  with  our  own  law,  but  with  the  common 
law  of  England 
We  do  not  advise  a  new  trial. 


In  this  opinion  the  other  judges  concurred,  except  Sanfoed,  J^^ 
who  having  tried  the  case  in  superior  court  did  not  siti 

New  trial  not  advised. 


That  PLAnniF  was  TscmrxcAL  Tbbpasbee  at  Tms  ov  Aoctown  doss 
•ot  praoUide  his  rifgbt  to  raoover  for  an  injury  eaoaed  by  another's  n^^ligaios, 
snloM  his  troBpasi  materially  oontribnted  to  the  injury  reoaved:  See  I>al0if 
r.  Norwkk  S  W,  JL  A  Cb.,  68  Am.  Dec.  413,  note  421,  where  other  eesee  sre 


NaouGKiroa  of  PuoMTiFr  Rimotxlt  Oonvsctsd  with  IxnmY  win  sol 
pxevent  him  from  reoovering  damagee  therefor  agsinst  a  defendant  whose 
ne^ligeoce  has  been  the  immediate  and  proximate  canee  of  the  injoiy :  See 
VkMmrg  it  J.  R,  B.  Oa.  v.  Patton^  66  Am.  Deo.  692,  note  674,  where  other 
csaee  are  collected.  The  role  releeang  a  defendant  from  responaibility  for 
damages  in  cases  where  the  plaintiff  by  his  negligenoe  oontribnted  to  the 
result  ii  confined  to  cases  where  the  act  of  the  plaintiff  ia  the  proximate  caoae 
of  the  injury :  Neeiham  v.  San  FruncUco  <C-  S.  J.  i?.  £.  Co.,  37  Cal.  420, 
citing  the  principal  case. 

LiAmLrrT  ov  RAn.itOAD  GoMPAirr  roa  Kiluno  Cattli  ov  rrs  Track  s 
gee  VkUbmrg  S  J.  R.  R.  Co,  v.  Potion,  66  Am.  Dec.  652,  note  674,  where 
other  caaes  are  ooUected.  A  railroad  company  ia  liable  for  injuriea  to  cattle 
which,  by  straying  at  large  through  the  land  of  a  atraof^er,  come  upon  ita 
track  by  reaaon  of  the  oompany'a  neglect  to  keep  ita  fencea  and  guarda  in 
repair:  Browne  v.  Providence,  fT.,  SF,  R.  R.  Ca,  12  Gray,  60;  S.  P.  H.  A  7. 
C  Itjf  Ca  V.  SjfmpkinB,  64  Tex.  622,  both  citing  the  principal  caae. 

Thx  pbxhcipal  cask  is  crriD  in  Detroit  dt  Ai,  R.R,  Co,  v.  Foa  Steinburg^ 
17  Mich.  122,  to  the  point  that  what  conatitutea  negligence  in  a  particular  caae 
ia  generally  a  queation  for  the  jury,  and  not  for  the  court. 

Thb  rRivciPAL  CASS  IS  MsmiouiSHSD  in  Penneyhania  B  B,  Co,  v.  Lang* 
don,  92  Pa.  St.  81. 


State  v.  Maine. 

[S7  Oonracncuz,  Ml.] 
EasnixaT  nr  Tmumxs  Boab  is  VEsmcD  in  Public  in  substantially  the 
aame  manner  as  ia  that  in  a  common  highway. 

Basmpnox  bt  Sovbreion  Power  op  Fraschisk  ov  TcRirpiKB  CoMPAjrr 
leaves  the  public  eaaement  in  the  road  disburdened  of  the  tdli^  hoi 
otherwiae  unaffected. 
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OwvKB  cm  Laid  Takbt  vcmi  TuBimKB  d  Pubuud  to  HATsBaonvsD 
GoifPnaAnox  for  a  poifpetiud  poblio  euemant  vrlieii  the  iomI  wm  fizvl 
hid  oati  and  he  ie  nol  entiUed  to  any  farther  oompeiiaatioii,  when  the 
Inpilitnm  eiifaeeqiiently  eonTerta  aoeh  toxnpike  into  a  pnUio  hi^^wAy. 

IinosKATiov  agunat  the  drfendant  for  a  nmaance  in  obatmet- 
ingabi^vmy.  Hie  defense  was  that  the  place  obstructed  was 
not  a  bi^vay.  The  highway  claimed  was  formerly  a  part  of 
the  tumpike  road  of  the  Hop  River  Turnpike  CSompany,  whose 
diarter  was  repealed  by  the  general  assembly  in  1851,  by  a  reso- 
hition  idiich  provided,  among  other  things,  that  the  road  should 
be  and  remain  a  common  or  public  highway,  to  be  thereafter 
maintained  or  discontinued  in  the  same  manner  as  if  it  had  been 
originally  laid  out  according  to  the  statute  law  of  the  state.  In 
1853  the  general  assembly  passed  a  further  resolution  discontinu- 
ing the  road  as  a  tumpike  road,  and  providing  that  it  should 
thereafter  '^  be  and  remain  a  part  of  the  public  highway  in  said 
towns,  to  be  maintained  and  treated  in  all  respects  as  public  con- 
venience and  necessity  require,  in  the  same  manner  as  though  said 
road  had  been  generally  laid  out  and  made  according  to  the  pro- 
visions of  the  statute  laws  of  the  state."  The  defendant  was  the 
owner  of  the  land  over  which  the  turnpike  was  originally  laid  out, 
and  claimed  to  hold  the  same  after  the  discontinuance  of  the  road 
as  a  turnpike,  relieved  of  the  public  easement.  The  court  chaiged 
the  jury  that  it  was  competent  for  the  legislature,  when  it  re- 
pealed the  charter  of  the  company,  to  provide  for  a  continuance 
of  the  easement  which  it  had  created,  independently  of  the 
franchise  of  the  company,  and  to  provide  that  the  road  should 
be  repaired  by  the  towns  in  which  it  was  located  in  the  manner 
that  it  did  by  the  acts  of  1851  and  1853,  and  without  any  further 
taking  or  assessment;  and  that  if  the  road  was  continued  and 
maintained  by  the  towns  and  used  by  the  public  as  a  highway, 
pursuant  to  said  resolves,  it  was  a  public  highway  within  the 
meaning  of  the  statute.  The  jury  found  the  defendant  guilty, 
and  he  moved  for  a  new  trial. 

L,  F,  Robinscn^  in  support  of  the  motion. 

Brockway  and  Loomis^  contrcL 

By  Court,  Sanford,  J.  The  defendant  in  this  case,  admitting 
that  he  erected  the  obstructions  complained  of,  seeks  to  justify 
the  act  as  the  absolute  owner  of  the  land  on  which  they  were 
placed;  and  claims  that  the  resolutions  of  the  general  assembly 
of  1851  and  1853,  in  so  far  as  they  purport  to  authorize  the 
continuance  of  the  road  as  a  public  highwav  aftar  its  diaeontin- 
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oanoe  as  a  tampike,  were  unooDStitotlonal  and  Toid,  becaoM, 
in  effect,  they  attempted  the  establishment  of  a  new  hi^waj, 
while  they  provided  no  compensation  for  the  owners  of  the  land 
over  which  it  pnsnnd 

"What  reason  existed  for  the  passing  of  the  act  of  1853  ii  not 
very  apparent^  bat  is  nnimportanty  because,  in  regazd  to  the 
qnestion  before  ns^  the  two  acts  are  sabstantially  the  same. 

Other  qnestionSy  subordinate  to  the  one  alluded  to,  seem  to 
have  been  made  upon  the  trial,  and  are  presented  on  the  record; 
bnt  as  they  have  not  been  insisted  upon  in  this  court,  we  pass 
ibem  with  the  remark  that  we  see  no  reason  to  dissent  from  the 
opinion  expressed  by  the  judge  upon  the  trial  regarding  them. 

It'  is  too  obvious  to  require  the  remark  that  it  never  was  the 
intention. of  the  legislature,  by  the  act  of  1851,  or  that  of  1853, 
first  to  discontinue  the  turnpike  road,  and  extinguish  the  ease- 
ment, and  then  to  create  a  new  highway  in  its  stead.  All  the 
provisions  of  each  of  these  acts  respectively  were  intended  to 
go  into  operation  at  the  same  instant  of  time — exonerating  the 
corporation  from  a  liability  which,  at  the  same  instant,  devolved 
upon  the  towns  to  maintain  the  road;  the  existence  of  the  ease- 
ment remaining  unaffected  by  the  change.  So  that  the  ques- 
tion is  one  regarding  the  real  character  of  the  easement  created 
when  the  turnpike  road  was  established,  and  the  power  of  the 
legislatore  in  this  way  to  provide  for  its  continuance  and  sup- 
port. 

The  power  of  the  legislature,  or  of  any  court  or  other  author- 
ity known  to  onr  institutions,  to  establish  roads  for  public  use 
over  the  lands  of  individuals  without  providing  for  them  ade- 
quate compensation,  has  not  been  and  cannot  be  successfully 
claimed.  The  people,  in  whom  the  sovereign  ])ower  resides, 
have  not  delegated  such  authority  or  power;  but,  on  the  con- 
trary, have  in  express  terms  prohibited  its  exercise:  Const.  Conn., 
art.  1,  sec.  11.  And  while  on  the  one  hand  the  due  and  legal 
establishment  of  a  turnpike  road,  under  the  charter  of  the  Hop 
River  Turnpike  Company,  has  not  been  denied  by  the  defendant, 
so  on  the  other,  the  imposition  of  a  new  servitude  upon  the 
defendant's  land,  by  the  establishment  of  a  new  highway  after 
the  discontinuance  of  the  old  one,  has  not  been  asserted  by  the 
prooocntor.  It  is,  however,  claimed  by  the  defendant  that  if  the 
resolutions  under  consideration  are  valid  acts,  such  must  be 
their  legal  operation,  because,  it  is  said,  that  although  the  pub* 
lie  use  of  the  turnpike  road  was  contemplated  and  intended 
sabject  to  the  payment  of  the  tolls  specified  in  the  charter,  v^t 
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the  easement  was  created  for  and  vested  in  the  tompike  oor« 
poration,  and  that  the  dissolution  of  the  corporation  of  nece*- 
■ity  extinguished  the  easement  also.  We  do  not  accede  to  this 
proposition. 

A  road  constructed  and  supported  bj  a  turnpike  corporatioii 
differs  in  no  essential  characteristic  from  a  common  highwaj 
establiflhed  and  supported  hj  a  town,  a  borough,  or  a  city. 
Their  origin  and  objects  are  identical  Both  emanate  from  the 
same  supreme  power  acting  through  the  legislature,  the  courta, 
or  other  depositariea  of  authority  designated  bj  the  laws.  Both 
are  called  into  existence  and  supported  to  suboenre^  in  exaetly 
the  same  way,  the  public  necessities  and  convenience,  and  both 
alike  are  intended  to  endure  for  an  indefinite  period,  and  so 
long  as  that  convenience  requires  or  that  necessity  exists.  1  he 
funds  for  making  and  repairing  them,  indeed,  are  drawn  from 
different  sources  and  in  different  modes — ^the  one  from  travelers 
by  a  toll,  the  other  from  the  community  by  a  tax;  and  the  turn- 
pike company  is  permitted  to  take,  for  the  benefit  of  its  stock- 
holders, the  contingent  profits  in  compensation  for  the  contin- 
gent losses  of  the  enterprise;  but  still  the  public  interest  in  the 
road  and  the  burden  upon  the  land  are  essentially  the  same  in 
both.  And  hence  the  charters  of  most  of  the  turnpike  compi^ 
nies  in  the  state  provide,  as  in  the  case  of  the  Hop  River  Turn- 
pike Company,  that  the  road  shall  be  laid  out  only  after  it  shall 
have  been  ascertained  upon  inquiry  and  decided  that  public 
convenience  and  necessity  require  such  road;  and  that  after  the 
cost  of  making  and  keeping  the  road  in  repair,  with  interest  at 
a  rate  prescribed,  shall  have  been  reimbursed  to  the  turnpike 
company,  not  that  the  easement  shall  be  extinguished,  the  road 
discontinued,  and  the  land  disburdened,  but  that  the  road  shaU 
be  discharged  from  toll  altogether,  or  except  so  much  as  the 
general  assembly  or  the  court  shall  order  to  keep  the  road  in 
repair;  Private  Acts,  1204  et  seq.  Henoe,  too,  some  of  the 
turnpike  companies  are  permitted  to  take  and  use,  as  part  ol 
their  roads  and  subject  to  their  tolls,  portions  of  old  highways, 
made  and  paid  for  by  the  towns,  without  remuneration  to  the 
towns  or  compensation  to  the  individual  owners  of  the  land, 
and  to  appropriate  to  their  use  and  subject  to  their  tolls  bridges 
not  only  erected  but  supported  also  by  the  towns.  And  hence, 
too,  in  many  instances,  the  charter  in  express  terms  declares 
that  such  turnpike  roads,  laid  out  under  such  charters,  ^^  shall 
be  established  as  public  highways:"  Id.  1200  et  seq.  And 
acts  of  the  general  assembly  have  been    deemed    TUbom* 
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iaiy,  and  have  been  passed,  to  authorize  and  give  validity  to 
release  deeds  from  turnpike  companies  to  the  proprietors  of  the 
landy  and  to  make  such  deeds  effectual  for  the  extinguishment 
ci  the  public  right  of  waj  over  the  land  released :  Id.  1215  et 
■eq.  Thus  the  understanding  of  the  legislature  that  the  ease- 
ment in  a  turnpike  road,  aa  well  as  in  a  common  highway,  is 
vested  in  the  public,  notwithstanding  the  construction  and  suf^ 
port  of  such  road  is  committed  to  a  turnpike  corporation,  seems 
dearly  manifested. 

Private  statutes  like  those  under  consideration,  affecting  the 
interests  of  many  towns  and  great  numbers  of  individuals,  have 
from  jrear  to  year  been  enacted  by  the  legislature^  the  constitu- 
tionality of  which  has  never  until  now  been  questioned  in  our 
courts :  4  Private  Acts,  1288  et  seq.  It  is  true  that  neither  the 
practice  of  the  legislature  nor  the  acquiescence  of  the  people^ 
however  long  or  uniform,  can  give  validity  to  a  private  or  a 
public  statute  which  is  repugnant  to  any  of  the  provisions  of 
the  constitution;  and  in  a  clear  case  of  such  repugnancy,  this 
court  will  never  hesitate  to  declare  such  statute  void.  But  such 
practice  and  acquiescence  may  well  admonish  us  to  examine  well 
the  ground  we  stand  upon,  when  by  such  determination  we  are 
to  come  in  conflict  with  the  legislative  power.  In  the  resolu- 
tions or  private  statutes  now  under  consideration  we  discover  no 
such  repugnancy.  • 

Similar  views  in  relation  to  this  subject  seem  to  be  enter- 
tained by  the  supreme  court  of  Massachusetts.  Thus  in  Com- 
montoeaUh  v.  WiUnruan,  16  Pick.  175  [26  Am.  Dec.  654],  Chief 
Justioe  Shaw  says :  "  We  think  a  turnpike  road  is  a  public  high- 
way, established  by  public  authority,  and  is  to  be  regarded  as 
a  public  easement.  The  only  difference  between  this  and  a 
common  highway  is,  that  instead  of  being  made  at  the  public 
expense  in  the  first  instance,  it  is  authorized  and  laid  out  by  the 
public  authority,  and  made  at  the  expense  of  individuals  in  the 
first  instance,  and  the  cost  of  construction  and  maintenance  is 
reimbursed  by  a  toll  levied  by  public  authority  for  the  pur- 
pose." 

Again,  in  Murray  v.  Berkshire  County  Commudonert^  12  Met. 
458,  the  same  learned  judge  says :  "  A  turnpike  road  is  a  public 
highway,  which  all  the  people  have  a  right  to  use,  and  which  no 
one  has  a  right  to  obstruct,  not  even  the  corporation  that  built 
it,  except  so  far  as  they  are  expressly  authorized  by  law  to  do 
BO  in  order  to  secure  the  tolls  granted  them."  On  no  other 
ground  would  the  legislature   be  justified  in  exercising  the  public 
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right  of  eminent  domain  bj    authorizing  the  taking  of  private 
property  for  laying  out  a  tompike. 

It  was  said  by  the  coanael  for  the  defendant  that  in  the  caw 
of  Murray  ▼.  Berkshire  CwaH/y  CommiasUmere^  guprOp  the  oonrt 
recognized  the  idea  that  damages  may  aocrae  to  the  land-owner 
by  the  oonversion  of  a  turnpike  road  into  a  oommon  highway; 
and  it  is  true  that  the  legislature  of  Massachusetts,  in  the  enact- 
ment of  a  general  law  authorizing  such  conyendon*  in  the  mode 
specified  in  the  act,  proyides  that,  in  the  assessment  of  damages, 
there  shall  be  allowed  to  persons  iojured  by  such  change  such 
damages  as  they  would  be  justly  entitled  to  receive,  beyond  the 
damages  that  would  have  been  sustained  by  the  same  persona 
by  the  continuance  of  the  road  as  a  turnpike  road,  and  no  more; 
and  the  chief  justice,  in  the  case  last  mentioned,  remarks  that 
in  general  such  change  wOl  occasion  no  damage  to  the  private 
owner,  but  may  often  be  a  benefit  to  him ;  but  that  if  it  should 
cause  him  any  additional  damage,  the  statute  allows  it  to  him. 
And  afterwards,  in  Chaee  ▼.  SuUon  Mcuu^faettiring  Company^  4 
Cuslu  168,  the  same  judge  said  that  the  provimon  of  the  act 
then  under  consideration  was  '' founded  on  a  principle  which 
has  been  decided  in  this  commonwealth  and  is  now  well  settled, 
that  where  under  the  authority  of  the  legislature,  in  virtue  of 
the  sovereign  power  of  eminent  domain,  private  property  has 
been  taken  for  a  public  use,  and  a  full  compensation  for  a  per- 
petual easement  in  land  has  been  paid  to  the  owner  thereof 
and  afterwards  the  land  is  appropriated  to  a  public  use  of  the 
like  kind,  as  when  a  turnpike  has  been  by  law  converted  into  a 
oommon  highway,  no  new  claim  for  compensation  can  be  sus- 
tained by  the  owner  of  the  land  over  which  it  passes.** 

In  the  case  before  us,  the  way  was  an  easement  belonging  to 
the  public,  for  whose  use  it  was  created,  and  the  privilege  of 
collecting  tolls  upon  it  a  franchise  vested  in  the  turnpike  oar« 
poration.  The  resumption  of  the  franchise  by  the  soverogn 
power  left  the  easement  disburdened  of  the  toUs,  but  otherwise 
unafiected,  and,  in  the  language  of  the  resolutions,  <'to  be  and 
remain  part  of  the  public  highway  in  the  respective  towns  in 
which  it  is  situated,  to  be  maintained  and  treated  in  all  respeola 
as  public  convenience  and  necessity  require,  in  the  same  manner 
as  though  said  road  had  been  originally  laid  out  and  made  by 
said  towns,**  eta  For  this  easement,  originally  contemplated 
as  perpetual  and  estimated  accordingly,  the  land-owners  must 
be  presumed  to  have  received  their  compensation,  at  the  time 
the  road  was  laid.     The  daim  of  the  defendant,  therefore,  for 
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fofthfir  ffHnpftmiiriiifiin ,  has  no  fonndAtioii  ^jitbfT  in  jmtirft  or  In 
law. 

Of  the  consdtationnl  power  of  the  legidatoie  to  paas  the  remln* 
tiona  under  oonsiderataon,  wo  entertain  no  doalyti 

The  adjudication  cited  hj  the  counsel  regarding  the  ri|^t  of  ndl« 
road  oompanies  to  locate  their  roada  on  highways  without  making 
eompenaation  to  the  owners  of  the  land  are  inappEcable  to  the  caaa 
before  ua,  because  of  the  obvious  and  essential  difTerence  between 
a  railway  and  a  turnpike  or  common  road,  in  respect  both  to  the 
manner  of  its  use  and  the  inoonyenienoe  and  oonsequent  damage 
to  the  ordinary  travel,  and  to  the  private  land-owner  by  such 
use  a  diversity  so  great  as  to  render  the  two  uses  almost,  if  not 
ahogeiher,  xnconsiBtent  with  each  other :  Sprvngfidd  t.  Coimi.  River 
E,  B,  Ca.,^  Gush.  63 ;  Wmiamu  v.  N.  T.  CmOirci  E.  B.  Co^  16  N. 
T.  110  [69  Am.  Dec  651] ;  Imlay  r.  Union  Bramek  B.  ML  Co.,  86 
Conn.  249  [68  Am.  Dea  392]. 

We  do  not  advise  a  new  triaL 

In  this  opinion  the  other  judges  oonoorred. 
New  trial  not  advised. 


ApFEonoAsiKO  LAjm  aw  Hiohwat  io  Railway  Usas  imposes 

MTvitads^  sneh  m  to  entitle  the  owner  of  the  wal  to  oompeowtkni  for  the 
new  usc^  which  the  law  awaide  when  land  ie  taken  for  paUio  porpoeee  t 
IwUay  V.  UmonBraneh  R.  R.  Oa.^  68  Am.  Dec  892,  note  898.  An  abntter'e 
right  in  a  street  ia  property,  and  cannot  be  taken  for  the  nee  of  a  railroed 
withoat  oompenaatian :  JProiunan  v.  IndkmapoU»  tic*  R.  R.  Oa,  Id.  660^  nosa 
658,  where  other  ceaes  are  oolleoted. 

Thb  moroiPAL  casb  is  dxan  ia  Tijfi  v.  Otty  (^  B%fido^  82  K.  Y.  218,  te 
the  point  that  an  act  of  the  legialatnre  diMolving  a  tnmpike  corporation  maj 
declare  thai  the  road  ahall  remain  a  common  highway,  the  pnUio  aae  to  con* 
tfaracb  and  the  way  to  be  kept  np  no  longer  by  money  reorived  from  tolls,  bat 
hy  fte  aMUM  used  for  keeping  in  lepalr  tta  eoauMn  wafi  el  the  slate. 
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VwmoL  Govnuor  to  Boild  Vusil  or  Othis  Thoto  >of  tmdt  or  Bbum^ 
for  A  gjtwna  prioei  no  property  Teste  in  the  penon  lor  wkom  it  !■  to  be 
oonetmotedy  dnring  the  progress  of  the  work,  nor  nntQ  it  is  folly  oom- 
pleted  end  deUrered,  or  at  least  reedy  for  delivery;  end  the  peynent  of 
instellmente  of  the  price  daring  the  progress  of  the  work  will  not  Tuy 
the  general  mle  and  Test  the  property  in  the  pnrohaser  by  i^propriatiaak 
It  is  oompetent,  howoTer,  for  the  psrties  to  the  oontnot  to  egreo  in  ex- 
press tenns  that  the  property  in  the  nnfinished  Tessel  shall  pass  from  the 
builder  and  Test  in  the  purchaser  on  the  payment  of  tnstaQmente  of  the 
price,  if  such  be  their  meaning  and  intention. 

Uhvke  Exioutort  Comtraot  to  Build  Thino  kot  Yr  nr  Bbno,  where 
no  time  is  fixed  when  the  property  shall  Test  in  the  person  for  whom  the 
thing  is  being  boilt^  a  ooort  oannot  say,  as  a  matter  of  law,  that  became 
the  contract  contains  a  proTision  for  payment  of  the  price  by  inetdl- 
mente  according  to  the  progress  of  the  work,  it  was  the  intention  of  the 
parties  that  the  property  in  the  nnfinished  article  should  Test  in  the 
party  for  whom  it  was  built  upon  payment  of  the  first  instaUoMnt;  and 
especially  wonld  this  be  so  where,  nnder  the  contraot,  he  wae  not  bound 
to  accept  the  article  until  after  completion  and  inspeotion  nnder  tsnM 
proTided  in  the  agreement. 

Trotkr.    The  facts  are  stated  in  the  opinion. 

jr.  /).  CvUmij  for  the  defendants  in  error. 

W.  S.  Saidabury  and  C.  S,  Layton,  for  the  pbdntiff  in  error. 

By  Court,  Gilpiv,  C.  J.  This  is  an  action  of  troTer,  brofaght 
by  the  plaintiffs  below,  for  the  purpose  of  reooTOiing  the  T%h% 
of  an  unfinished  sloop  or  resseL  The  facts  are  briefly  but  8ab> 
■tRntially  as  follows: 

James  H.  Tubbs,  by  trade  a  ship-builder,  on  the  thirty-fint  of 
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Aagnsti  1854^  entered  into  a  oontnet  under  leel  witfa  Jolin  W. 
Rally  the  defendant  bdow,  bj  whioih  he  lyeed  to  bnOd  and 
complete  for  hhn,  in  a  workmanlike  manner,  the  hull  of  a  akxip— 
to  spar  her,  pat  tnTelen  in  her,  and  ''deliver  her  in  Philadnj 
phia  bj  the  fint  daj  of  March,  1865,  ereiything  oomplete  to 
pass  the  inspection  of  two  pereons^  if  raqniied  hj  HalL"  Tim 
contract  particahirly  speeifiea  the  dimensions  of  the  sloop^  and 
the  kind  of  materials  to  be  need  in  her  constrQctaon.  And  Jchn 
W.  Hall,  on  his  part,  agreed  to  pay  Tubbs  for  the  sloop  at  the 
rate  of  twenty-eight  doUam  per  ton;  one  third  to  be  paid  when 
the  keel,  stem,  sterarposts,  and  floon  shoold  be  laid;  one  third 
when  the  deck-frame  and  deck  shonld  be  hud,  and  the  other 
third  when  the  sloop  shonld  be  ''deliTered  in  Philadelphia  aU 
complete,  and  according  to  contract'*  And  for  the  fidthfnl  per* 
ibrmanoe  of  this  contract  they  bound  themsahres  to  eadi  other 
ffespectiTely  in  the  penal  sum  of  one  thonsand  five  hundred 
dollaxH» 

The  first  installment  was  paid  according  to  contract,  on  the 
tenth  of  January,  1855;  the  second  was  peid  on  this  sixteenth  of 
May  foDowing;  and  on  the  eighth  of  June  the  sum  of  one  hun- 
dred dollars  was  advanced  on  account  of  the  third  installment. 
But  on  the  fourth,  fifUi,  sixth,  seventh,  and  ninth  of  June,  1855, 
vdiilst  the  sloop  was  sUll  on  the  stocks  in  an  unfinished  states 
and  in  the  possearion  of  Tubbs,  sundry  writs  of  Jiari  /amat  were 
issued  against  him  by  his  creditors,  under  which  she  was  levied 
•n  and  taken  in  execution.  She  was  regularly  inventoried  and 
appraised,  and  was  afterwanls,  on  the  fourteenth  of  July,  1855, 
put  up  and  sold  at  public  auction  by  Constable  Calhoun,  under 
and  by  virtue  of  the  process  then  in  his  hands,  to  George  Oreen, 
and  others,  the  plaintifis  below.  It  appears,  further,  that  in 
July,  some  days  prior  to  the  sale^  but  after  the  levy  of  the  ex^ 
cutions  upon  it,  Hall,  the  defendant  below,  took  poososnion  of 
the  sloop;  and  on  the  thirteenth  of  the  same  month  procured 
from  Tubbs  an  instrument  of  writing  commonly  called  a  ship- 
carpenter^s  certificate.  Hall  afterwards  finished  and  removed 
her  beyond  the  jurisdiction  of  the  courts  of  this  state. 

Upon  these  fiuts,  the  question  presented  for  the  consideratioQ 
of  the  court  is,  vdiether  tiie  unfinished  sloop,  at  the  time  of  the 
levy  of  the  writs  of  Ji$ri  /adoB,  belonged  to  James  H.  Tubbs, 
the  builder,  or  to  John  W.  Hall,  the  defendant  below.  If  she 
belonged  to  Tubbs,  then,  upon  the  sale  by  the  constable,  the 
property  in  her  passed  to  George  Green  and  others,  the  plains 
tiflk  below.    This  is  a  <{ueBtion  of  first  impreerion  in  this  stat^ 
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and  its  solatioii  must  depead  on  ihe  oonstraction  to  be  given  to  the 
oontraot  between  the  parties.  It  was  ondoabtedly  competent  for 
them  to  have  agreed,  in  express  terms  Qf  soch  had  been  their  is> 
tention),  that  the  property  in  the  nnfinished  sloop  should  pass  bom 
Tabbs  and  vest  in  Hall,  upon  payment  by  him  of  the  first  install- 
ment.   Bnt  they  have  not  done  sa 

When  a  man  oontraots  with  another  for  the  building  of  a  vee> 
sel  or  other  thing,  not  then  in  being,  for  a  given  prioe^  the 
general  role  is,  that  no  property  in  it  vests  in  the  person  for 
whom  it  is  to  be  oonstmcted,  daring  the  progress  of  the  work 
npon  it|  nor,  indeed,  until  it  is  fuUy  completed  and  delivered,  or 
is  at  least  ready  for  delivery.  This  principle  or  general  rule  is 
ftdly  reoogni»d  in  Jfuddaw  v.  Mcmgliu^  1  Taunt^  318;  Tmwen 
V.  OAarm,  1  Stra.  506;  MmriU  v.  ./okiMOft,  7  Johns.  473  [5  Am. 
Dec  239J;  Andrewi  v.  DurwU,  11  N.  T.  35  [62  Am.  Dea  55], 
and  in  many  other  cases;  and  it  has  never,  to  our  knowledge, 
been  questioned;  but^  on  the  contrary,  it  has  been  uniformly 
considered  as  sound  law.  The  principle  that  where  a  party 
orders  goods  to  be  made  the  materials  belong  to  the  maker 
while  the  goods  are  in  progress  of  being  manu£ftctured  is  too 
well  settled  to  admit  of  dispute. 

The  precise  question  here^  however,  which  we  axe  called  on 
to  decide  is,  whether  the  payment  of  the  first  or  two  first  install- 
uents  as  the  work  progressed,  acoording  to  the  terms  of  the 
oontraot,  is  sufficient  to  take  this  case  out  of  the  general  rule, 
and  vest  the  property  in  Hall.  The  counsel  for  the  defendant 
daim  that  as  the  sloop  was  to  be  built  upon  a  special  contract, 
the  terms  of  which  required  that  given  portions  of  the  price 
should  be  paid  according  to  the  progress  of  the  work,  the  pay- 
ment of  these  portions  or  installments  as  they  became  due,  had 
the  effect  in  law,  and  according  to  the  intention  of  the  parties, 
iif  vesting  the  proper^  in  the  sloop  in  their  client;  and  they 
rdy  for  support  mainly  upon  the  cases  of  Wood  v.  RuudL^  7 
Eng.  Com.  L.  310;  Cluxtk  v.  Spenee,  31  Id.  107:  Wood  t.  BtU^  85 
Id.  771 ;  Bell's  Principles,  486. 

The  case  of  Wood  v.  RftneUf  suprcky  is  the  first  in  which  the 
doctrine  of  iqppropriation  on  payment  of  installments  has  been 
fttitirninnftil  in  England,  and  as  the  question  was  not  necessarily 
involved  in  the  decisian,  it  is  at  most  but  an  ertrajndioial  opiup 
ion.  Ohief  Jnstioe  Abbott  says,  in  express  terms:  ''We  are  not 
called  to  decide  how  iar  that  payment  vests  the  property  in  the 
defendant,  becanse  here  Faton  signed  the  certificate  to  enable  the 
lefendant  to  have  the  ship  registered  in    his  [the  defendant^ 
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■MM^  and  bj  thai  aet  oooseated,  as  it  aeeuMi  to  ii%  tliaft  tba 
ml  [nmwriy  in  the  ihip  ahoald  be  ennBiiered  from  thai  time  as 
beug  in  the  defendants"  Again  he  aaja:  ''In  oider  to  ragiaier 
the  ahqi  in  the  defafadantfii  name^  an  oath  would  be  leqaiiite 
that  the  defendant  vaa  the  owner,  and  when  TtAoa  eonemed 
b  what  he  knew  was  to  lead  to  that  oath,  mut  he  not  be  tdton 
to  have  eoneented  that  the  ownenihip  ahoohi  leally  be  aa  that 
oath  demribed  it  to  beT  So  that  it  is  p«feoU/  i^ipannt  the 
judgment  of  the  oonrt  piooeeded  upon  a  gioond  total!/  distinct 
from  the  dootrine  of  appropriation.  And  we  ma/  tiierafi9ie» 
withoot  an  J  diaiespect^  be  permitted  to  oonsider  what  is  said  bj 
the  chief  jnstice  in  regazd  to  this  doctrine  as  a  msce  dieJum, 
lUs  caee  was  derided  in  the  yesr  1822,  and  was  followed,  after  the 
li4ne  of  thirtflfm  year^  by  the  case  of  Clarik  t.  Sptm€$f  mpra, 
decided  in  the  year  1835.  In  the  mean  time  tiie  doctrine  had  been 
acted  on  by  persans  engaged  in  ahip^milding,  and  had  been  reopg- 
niied  by  the  courta;  bat  it  had  not,  in  any  iimtanfe,  so  &r  as 
we  know,  met  with  the  cordial  ap[«OTal  of  the  Knglish  jodges. 
Indeed,  it  Seems  erident  that  althoogh  recognised  as  anthority,  the 
principle  had  been  Tiewed  with  sospicion  and  followed  with  donbt 
aodhemtation. 

Mr.  Justice  W£llism%  who  ddiyered  the  judgment  of  the 
court  in  Clairit  v.  SpmieSf  tupra^  eeems  to  lay  some  stress  upon 
the  drcomstanoe  of  there  being  in  that  case  a  saperintendont 
appointed  to  iupect  and  approre  of  the  materials  and  the  work 
ss  it  progreesod;  yet,  after  all,  it  is  apparent  the  case  wss 
finally  decided  mainly  if  not  solely  on  the  authority  of  Woo(f 
V.  RvMseU^  7  Eng.  Com.  L.  310,  and  it  can  hardly,  therefore,  be 
considered  as  an  authority  in  itseUl  We  come  now  to  Wood  ▼. 
AO,  5  EL  4  BL  772,  a  0.,  85  Eng.  Com.  L.  771,  which  was 
derided  in  the  yesr  1856.  This  case  is  similar  in  most  respects 
to  Wood  V.  RuutU  and  Olairk  v.  Sprnic^^  $upra.  There  was  an 
inspector  i^ypointed  to  iupect  end  approve  the  work,  and  the 
■hip  was  to  be  paid  for  by  installments  daring  the  progress  of 
the  wQik.  But  Lord  Chief  Justice  Osmpbell,  who  deliTered  the 
c^nnion  of  the  court,  does  not  appear  to  have  considered  either 
of  these  eircumstsnces,  taken  alone,  as  conclurive  upon  the 
question  of  property;  for  he  relies  principally  upon  other  facts 
as  indicating  the  intention  of  the  parties,  that  the  property  in 
the  unfinished  ship,  and  the  materials  to  be  used  in  her  oon- 
Btruetion,  should  vest  in  the  plaintiff  Wood.  He  says:  ''But 
two  facts  remain :  Joyce,  at  the  instance  of  the  pLiintifi^  punches 
his  name  en  the  keel,  expressly   for   the  purpose  of  securing  her 
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to  the  plfiDtiff ;  and  althoag^  he  reftnee^  after  Hdb^  to  ezeonto 
e  fonnfll  nrigmnent  of  her  to  the  plaiatifl^  he  at  the  nine  time 
edmilB  her  to  he  the  pUmtifTB  pzopertj.  Both  thew  euoanw 
itanoee  oocarred  when  Joyee  was  the  master  of  hie  pgoperty» 
and  appear  to  m  ef  the  greatest  hnportanoe;  tiuy  threw  a  li^t 
on  the  preoetfing  oinnmietaneeB,  and  abiw  howthe7  are  to  he  vadfli^ 
stood  in  so  far  as  they  were  in  tiienuM^ves  ambigaomk" 

The  dootrine  of  appropriation,  announced  in  Woed  r.  MusteH 
miprOf  and  afterwards  reoogniaed  and  adopted  in  Clmrke  r. 
Spenee,  tupra^  has  never,  we  helieve^  been  followed  in  this 
eoontrj.  MerriU  t.  t/bAnmm,  7  Johns.  473  [5  Aul  Deo.  289], 
and  Andrwn  t.  DurtmU,  11  N.  Y.  36  [63  Am.  Deo.  55),  axe  both 
oases  of  oontracts  for  building  veswls  to  be  paid  for  by  install- 
ments as  the  work  progressed,  and  in  whioh  there  were  super* 
faitendents  appointed  to  inspect  and  approve  the  work;  but 
they  were  both  decided  according  to  the  general  rule  which  we 
have  stated.  In  the  fonner  case  the  doctrine  of  appropiiatioa 
is  entirely  ignored,  and  in  the  lattor  the  judges  of  the  court  d 
appeals,  after  an  elaborato  and  able  review  of  tiie  English  de- 
cisions, repudiated  it  altogether. 

But,  afUr  all,  the  cases  which  have  been  dted  are  principally 
serviceable  as  lights  to  guide  our  judgment  to  a  correct  conolu- 
sion  in  respect  to  the  true  meaning  or  intention  of  the  parties. 
In  this  case  the  contract  is  in  writing,  under  the  hands  and  seala 
of  the  parties,  and  is  ezecutoiy  in  its  terms.  It  is  a  contract 
for  the  building  of  a  thing  not  yet  in  being,  in  which  nothing 
is  said  as  to  when  the  property  shall  vest  in  HalL  Oan  we  say, 
then  with  any  fair  show  of  reason,  because  it  contains  a  pro- 
vision for  payment  of  the  price  by  installmento  according  to  the 
progress  of  the  work,  that  it  was  the  intention  of  the  parties 
the  property  in  the  unfinished  sloop  should  vest  in  HaU  upon 
payment  of  the  first  installment!  We  cannot  think  this  would 
be  a  fair  or  reasonable  construction  of  the  contract;  especially 
as  he  was  not  bound  to  accept  the  sloop  until  she  had  been  oomp 
pleted  and  had  passed  inspection  in  Philadelphia  upon  her  deliveiy 
there,  according  to  the  tonns  of  the  contract. 

We  therefore  consider   that   the  judgmsBt   hetow  should   he 
affirmed. 
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Avm  JjntOMMKT  IV  Bnumir  AOADnr  DoiirDAirr,  Hi  OAnror  Sui  out 
AaanxE  Wbxt  of  npWrm  to  prevent  ezeontioii  agaiait  Wmeelf,  and  to 
ptooBie  m  wmAantica  of  the  praputy  to  Imnnlf ;  and  if  ndi  eeooad  writ 
ie  ianiedt  tiia  ooort  wQ],  on  i^gkUoBtm,  eapando  the  wcift  if  H  bo  boI 
or  will  Mfe  it  addo  M  imgahrij  iHiiod  if  il  is 


RxFurmr.    Hie  fiwts'are'stiiief  ^it  Sbb  tTinafai^. 

P.  FroMff  for  the  appellani.  ....;..*., 

IRliom  mnd  Flamma*  for  the  wmtHiwii 

By  Ooarti  PBiBSOVy  J.    Thia  was  aa  aotion  of  repleriiiy  teoagkr 
bj  Lather  H.  Tiaoiiy  adminiatrator   of  Lather  ISson,  dimiaaed 
for  the  reooferj  of  eleran  alaTea  xuuned  in  the  writ.     At  tk; 
first  term  of  the  ooort  after  the  eommenoement  of  the  aotion 
the   defendant^  bj  hia    ooanaet,  mored    that    the   aame  be    dia 
miaaed.    At  the  hearing  of  said  motion,  a  writ  of  rtiwrno  kabendo. 
iasaed  from  the  oinmit  ooort  of  Leon  ooontj  in  &Tor  of  Daniel 
Lingo,  onder  a  jodgment  of  nid  ooort  against  Lather  H.  Hson 
In  hia  individoal  oapaoitj,  was  read  in  sopport  of  the  aama     It 
was  admitted  that  the  bUtos,  for  whose  reooverj  this  soit  was 
commenced  in  DoTal  ooontj,  are  the  same  eleTen  bUtos  which 
were  aeiaed  hj  TTiish  Bolrden,  aheriff,  bj  Tirtoe  of  the  aforesaid 
writ,  isaoed  to  him  as  one  of  the  sheriffs  of  the  state  of  Florida 
from  the  oircoit  coort   of  Leon  ooontj.     On  argoment  of  the 
motion,  the  coort  below  dismissed  the  soit,  on  the  groond  that 


Id 
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the  aetton  of  leplsvin  will  not  lie  in  loeh  » -caae.    Thereupon 
an  appeal  was  taken  to  thia-coort. 

For  the  appellant^  it  haa  been  oontended  thai  Lather  H.  ^Haon, 
adminiatrator  of  Lather  Tioon,  deoeaaed,  is  a  distinct  and  dif- 
ferent person  in  law  from  Lather  H.  Tison  named  in  the  writ  of 
retom,  and  that,  under  the  replevin  act  of  Florida,  the  action 
of  replevin  will  lie  in  all  cases  which  do  not  come  within  the 
ezceptioos  named  in  the  act  itself^  and  that  the  &cts  do  not 
bring  this  case  within  the  exceptions. 

On  the  other  haoA,  it  is  maintained  that  everj  case  of  replevin 
is  embraced  in  the  alternative:  L  When  gooda  or  ohattela  ahall 
have  been  wrongfullj  taken;  ^'2.  When  goods  or  chattels  shall 
be  wrongfullj  detained;  and  that  the  alaves  in  question,  being 
taken  under  a  legal  precept,  designatiog  them  bj  namei  sex,  and 
age,  and  when  detained  being  in  the  custodj  of  the  law,  this 
case  comes  under  neither  of  these  alternatives, 

''Whenever  anj  goods  or  chatteh  shall  have  been  wxongfuUj 
taken,  or  shall  be  wrongfullj  detained,  an  action  of  replevin 
maj  be  brought  for  the  reooveij  thereof,  and  for  the  reooverj 
of  the  damages  sustained  bj  reason  of  such  wrongful  caption 
or  detention,  in  the  circuit  court,  or  other  court  having  juris- 
diction in  the  oountj  in  which  such  propertj  maj  be  found.** 

The  difficultj  which  presents  itself  at  the  threshold,  as  re- 
gards the  claim  of  ^  Uie  iippe^Sn^  to',btixig  'this  action,  ui  that  we 
Bie  ifxA  aiUtf  to'^peroeiT^  how  "it "  ieSti  be  thkt*  the  alaves  were  either 
wrbngliiihf  *  tAken  *"  or  wrongfullj  detained  **  bj  the  aherifl* 
The  evidence  is  that  thej  were  taken  b j  the  sheriff  in  his  official 
capacitj,  in  fulfillment  of  the  eyigencifls  of  the  writ,  command* 
ing  him,  in  the  name  of  the  state^  to  take  these  specific  slaves 
and  cause  them  to  be  returned  to  Daniel  T.  Lingo.  The  ad- 
mission that  the  slaves  sued  for  in  this  action  are  the  slaves 
mentioned  in  Lingo's  writ  of  retomo  habendo  is  an  admission 
that  thej  were  not  "wrongfullj  taken"  bj  the  appellee.  Nor 
can  we  decide  that  thej  were  wrongfullj  detained  bj  him  when 
replevied  out  of  the  sheriff's  hands.  Thej  were  in  iranntu  for 
deliverj  to  lingo,  to  whom  thej  had  been  adjudged  bj  the  cir- 
cuit  court  of  Leon  countj.  In  the  hands  of  an  officer  of  the 
court,  bj  a  rightful  taking,  thej  were  in  the  custodj  of  the  law 
— a  sufficient  answer  to  the  allegation  that  thej  were  wrongfullj 
detained. 

But  it  is  contended  that  the  facts  of  this  case  do  not  bring  it 
within  either  of  the  exceptions  mentioned  in  the  second  and 
\tliird  articles  of  the  first  section  of  the  act,  and  that  the  "men* 
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tion  of  tlMoe  eoDoeptioiui  is  aa  firdwnon  of  aA  othmL*  We  wip^ 
preiheiidy  hawBretf  that  it  does  «ome  within  i^  iwiTifKiri/m  laid 
down  in  the  oompreheosm  olame  with  whieh  article  3  oan- 
dndea.  ThateUofle  ia  aa  fidlowa:  ''Nor  ahall  a  lepbrin  lie  for 
each  gooda  or  chatteb  at  the  aoxt  of  aaj  olher  peraon,  nnlev 
he  ahall  ha^e  the  lig^t  to  radnoo  into  hia  poaaeanoo  the  gooda 
taken."  If,  aa  it  appeara  to  the  ooort^  theae  alaYeB,  when  aeiaed 
by  the  aheriff,  paaaed  into  the  eoatody  of  the  law,  then  neither 
the  defendant  in  the  execution  nor  anj  other  peraon  had  a 
light  to  rednoe  them  into  hia  poaaeaaion;  and  wanting  thia 
''right^**  the  plaintiff  cannot  claim  the  benefit  of  either  of  the 
•xceptiooi  aet  up  in  hia  behalf.  Beaidea,  aa  it  haa  been  argued 
bj  the  oppoaiie  coonael,  artidea  2  and  3  were  rather  deaigned 
to  limit  and  reatrain  than  to  extend  the  privil^gea  given  bj 
article  1.  If,  then,  the  latter  doea  not  aaaction  thia  aoit,  much  laaa 
can  either  of  the  former. 

Our  attention  haa  been  called  to  aeyeral  caaea  reported  where 
the  action  of  replevin  haa  been  aoatained  againat  the  aheriff  to 
recover  property  levied  upon  bj  that  officer  in  virtue  of  execu- 
tiona  placed  in  hia  handa.  We  apprehend  that  on  examination 
all  snch  caaea  wUl  be  foond  to  be  caaea  where  the  property  levied 
upon  waa  not  aabject  to  the  execatkm,  and  in  this  re^)ect  dt» 
tingnlahable  from  the  canae  now  before  the  coort.  Here  the  alavea 
aeiaed  by  the  aheriff  were  anbject  to  the  officer^a  writ^  and  none 
othera,  and  were  rightiiilly  taken  by  him. 

Were  anthoritiea  neoeaaary  to  ahow  that  gooda,  when  ''righU 
fdUy"  taken  by  the  aheriff,  go  into  the  cuatody  of  the  law,  and 
become  irrepleviable,  aeveral  might  be  dted  from  the  adjadica- 
ticiia  of  the  New  York  courta  upon  their  atatnte,  of  which  oora 
ia  in  the  main  a  copy.  In  the  caae  of  Thampton  v.  Button^  14 
Johna.  84,  the  chief  jnatice,  in  declaring  the  opinion,  aaid :  '^  Aa  a 
general  principle,  it  is  nndoabtedly  true  that  gooda  taken  in  execu- 
tion are  in  the  custody  of  the  law,  and  it  would  be  repugnant  to 
aoond  prindplea  to  permit  them  to  be  taken  out  of  auch  cuatody 
when  an  officer  haa  found  them  in  and  taken  them  out  of  the  poa- 
aeaaion of  the  defendant  in  the  execution." 

True^  the  aame  court,  in  Clairk  v.  SMmmr,  20  Johna.  468  [11 
Am.  Dea  802],  deniea  or  limita  the  aaaertion  of  Oomyn'a  Digeat^ 
that  '^replevin  doea  not  lie  for  gooda  taken  in  execution;"  yet 
to  what  extent t  ''By  'goods  taken  in  execution,' I  understand," 
aaya  the  judge,  ''goods  rightfully  taken,  in  obedience  to  the 
writ;  but  if  through  design  or  mistake  the  officer  takea  gooda 
which  are  not  the  property  of  the  defendant  in  execution,  he  ii 


104  TisoN  V.  BowoiK.  [Fldridfty 

»  tpeBpaaa&tf  and  Boch  goods  never  were  '  taken  in  ezeoiition'  in  the 
tme  senae  of  the  rule  laid  down  by  Baron  Oomjna."  The  role 
thus  limited  is  qwte  broad  enough  to  oover  the  present  oaaaa 

A  still  stronger  esse  is  that  of  Gardner  t.  CmmpbtUf  16  Johns^ 
401,  in  whioh  it  was  held  that  **  replevin  will  not  lie  against  ai^ 
officer  who^  having  levied  upon  and  taken  goods  in  exeoution,  t^ 
oeives  fix>m  the  defendant  the  amount  doe  on  the  ezecation,  and 
then  refuses  to  redeliver  the  goods.**  In  delivering  the  opinion 
of  the  ooort,  Spencer,  J.,  said:  ''The  condosive  ol^ection  to 
all  the  pleas  in  that,  confessedly,  the  dafftndant  (the  sherifi)  took 
the  plaintiffs  goods  under  and  by  virtue  of  the  prooess  of  ihe 
eourt,  and  they  are,  in  the  language  of  this  court  in  Thompmm 
V.  BuUan^  in  the  custody  of  the  law,  and  it  would  be  repugnant 
to  sound  principles  to  allow  them  to  be  taken  out  of  such 
custody,  when  the  officer  has  seised  them  in  obedience  to  the 
exigency  of  the  writ  in  his  hands.  Tlie  pretense  set  up  is  that 
the  execution  was  paid  and  satisfied;  whether  it  was  or  not 
makes  no  difference  in  the  principle.  If  the  fact  be  true,  the 
plaintiff  ia  not  without  his  redress.  He  cannot  be  allowed  to 
set  up  that  fact  to  divest  the  sheriff's  poaaession.  The  goods 
were  lawfully  taken  by  the  defendant,  and  replevin  ib  not  the 
appropriate  remedy." 

The  consequences  likely  to  spring  from  a  different  ruling  are 
weU  worthy  of  consideration.  Among  these  may  be  mentioned 
(as  has  been  suggested)  a  oonfiiot  between  the  jurisdiction  of  the 
circuit  courts  of  middle  and  east  Florida;  the  exposure  of  the 
sheriff  and  his  securities  to  a  judgment  of  damages  and  costs  fur 
acts  performed  in  the  plain  discharge  of  his  dutjr;  the  exposure 
of  lingo  to  a  loss  of  property  by  the  results  of  litigation  to 
which  he  ia  not  a  party ;  and  finally,  a  harassment  of  the  original 
securities  of  Luther  H.  Tison  by  a  suit  on  his  replevin  bond, 
from  which  it  is  by  no  means  certain  that  they  could  escape  or  be 
discharged  by  any  judgment  rendered  in  this  cause. 

The  cases  we  have  referred  to  are  of  execution  for  debt,  etc. 
Had  they  been  of  positive  command  to  the  sheriff  for  the  de- 
livery of  property  by  plaintiff  to  defendant,  after  trial  and 
solemn  a^iudication,  we  can  easily  imagine  that  the  language 
of  those  enlightened  courts  would  have  been  &r  more  peremptory 
and  decided,  as  they  unquestionably  should  be  on  every  principle  of 
right  reason. 

To  allow  a  defendant  in  such  an  execution,  not  only  to  de- 
fiaat  it,  but  reverse  its  action,  and  have  property  ordered  to  be 
delivered   by   him  to  plaintiff  restored   and   returned,  and    thai 
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tiuoQgh  piow  naed  to  oominfinoe  a  mut,  woold  W  rnibfrd  o£ 
It  would  be  dmBgnig  the  praetm  of  the  ormrt  m  a  ireiy  mate- 
rial respeot  by  gmng  saperior  efficacy  and  force  to  €b.e  institu- 
tioQ  axid  oonunenoeiiieiLt  of  a  siiit  over  its  end  and  termination. 
Tlie  cue  of  IfarrU  t.  Db  WtU,  6  Wend.  71»  72»  leBemUee  this  to 
■ome  d^gieOy  decided  by  the  court  of  appeals  of  New  York.  There 
a  quantity  of  iron  ore  was  delivered  to  one  of  the  parties  on  a 
writ  of  npbvinf  the  other  party  soed  oat  otiher  writs  by  which  it 
was  redativeredy  and  a  motion  was  made  to  quash  the  last  writs. 
Ihe  coort  say:  ^The  law  has  provided  guards  against  abuses 
in  practioe  under  the  writ  of  rtpUmn.  By  the  xenriaed  slatates, 
not  cnfy  a  bond  with  soffioiant  secoritj  most  be  given,  but  the 
plaintiff  mnst  make  affidavit  of  bis  title  to  the  property  replevied. 
The  defendant  may  have  the  qnestion  of  pnqperty  tried  before 
the  ofiloer  "»'^^^g  replevin;  and  even  after  vezdiot  against  him 
the  plaintiff  may  still  daim  deliveraiice  of  the  property  by  giv- 
faig  further  aeeuxify.  Now,  all  this  is  very  naelesB  proceeding 
if  the  defendant  in  replevin  can  torn  aroond  and  bnng  bis  action 
of  replevin,  and  thus  VQgain  poaaoerion  of  the  j»operty  whidi 
has  been  legally  taken  from  him.  If  soch  a  proceeding  were 
permitted,  there  would  be  no  end  to  soits,  and  the  benefit  of 
this  aotion  could  never  be  xeaUsad.  The  writs,  however,  cannot 
be  set  aside  as  irregularly  issued,  for  they  are  not  returned,  but 
they  may  be  snperaeded;  and  a  rule  for  that  purpose  is  granted.'* 

The  writ  here  will  be  set  aside.  Booh,  indeed,  we  regard  as 
tiie  practioal  eflEbot  of  the  dismiaaal  of  the  caae^  so  that  the  pro-> 
eaas  from  Lean  circnit  court  will  proceed  undisturbed. 

Let  the  judgment  of  the  court  below  be  affirmed,  with  costs. 


Rnuivnr  wnii  nor  Lm  ran  PaopsBTr  Hskd  st  Qmoaa  by  virtoa  ol 
aa  cxaoiitioni  See  Spring  v.  Bawriamd,  54  Am.  Deo.  243»  and  note  246;  WU- 
mm  V.  Stripe,  61  Id.  138^  and  note  141;  /oftatcm  v.  OanU^^  61  Id.  762»  sad 
766L 


LnrroN  v.  Walker. 

[8  ItOBBA,  144.] 

Fantmn  ve  Wnaam  as  Natural  GvABniAar  roa  Child  Is  nirt  aa  aoqait* 
taaoe  ner  ■ntjffmr^yn  of  claim  lor  hire  of  negroea  beloDgiag  to  the  child. 

OuAJuoAHSBir  ar  Kaxubb  ComriBS  No  Eioar  to  bfTKUfSDnLs  with 
Ihvast's  PaoFXBTT.  bat  is  »  mere  peokmal  right  to  the  cnttody  of  th^ 
person  of  the  child. 

br  Aonoir  voa  Hibx  op  Nsoboxs  Bxloivoiko  to  IinrANT,  plea  that  the 
father,  who  had  for  a  long  time  had  posseanon  of  the  negroes,  hired  them 
to  dAndant,  and  leoeived  payment  therefor,  ia  not  a  good  dflfenaa 
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AtmuKFsa  m  irar  M  AZHXAZsrABui  sr  Wabd  AOAorar  GfuasMAjr  ob  Quasi 
QvAMJOAMp  ih«  parait»  ih«  mied j  bebg  propailj  by  aottott  of  moovbI 
or  fain  in  oqiittj»  in  wfaioh  tlio  oqnitieo  botwoen  tiio  pactiot  maj  bo  od« 
Jnited  and  lightfall j  lottlod. 


Assumpsit.    The  hctM  sn  steted  in  the  opinion. 
ArAer  mnd  Papjff  for  the  sppeHsni. 

W.  S.  DUworth  and  B.  O.  Pope^  for  the  eppeUees. 

By  Courts  Baltzsll,  0.  J.  This  is  e  suit  of  the  infant  chil- 
dren and  heirs  of  the  late  Bfrs.  Minor  Walker,  nlniming  of  the 
appellant  linton  the  hire  of  fifteen  BlaYeSy  which  they  own 
through  »  l^gsoy  from  their  grandfather,  Jacqueline  Petersoii, 
who,  in  the  year  1824,  made  his  will  in  Hancock,  Qeorgin,  giving 
this  and  other  property  to  his  daughter  Martha,  their  mother,  and 
after  her  death  to  her  children.  Minor  Walker  intermarried  with 
her,  and  by  this  means  became  possessed,  in  1837,  of  her  property. 
On  the  first  of  January,  1850,  he  hired  the  negroes  to  linton  for  a 
term  of  ^re  years,  and'has  received  all  or  the  larger  portion  of  the 
price  agreed  to  be  paid.  Mrs.  Walker  died  previously  to  the  -year 
1850.  The  right  of  the  children  to  the  negroes  is  not  contested. 
The  present  suit  is  through  their  guardian  to  obtain  the  amount 
due  for  the  hire,  insisting  that  the  payment  to  their  father  was  not 
valid. 

Two  pleas  filed  in  the  court  below,  and  adjudged  insnfHcient^ 
present  the  question  raised  for  consideration  in  this  court.  The 
fijTst  sets  up  the  payment  to  the  father  of  the  plaintifib,  as  their 
natural  guardian,  of  a  large  sum,  in  full  discharge  of  this  hiring* 
and  that  plaintifls,  by  their  natural  guardian,  received  said  sum  in 
full  satisfaction,  etc. 

It  is  too  well  settled  to  admit  of  question  that  such  a  payment 
is  not  an  acquittance  nor  satisfaction.  The  true  doctrine  on 
this  subject  will  be  found  in  the  recent  editions  of  Blackstone^ 
to  this  effect:  **  Ouardianship  by  nature  confers  no  right  to  in- 
termeddle with  the  property  of  the  infant,  but  is  a  mere  per- 
flonal  right  to  the  custody  of  the  person  of  his  heir:"  1  Bla. 
Com.  460,  note  1.  And  so  in  the  American  elementary  works ; 
2  Kent's  Com.  217 ;  1  Bouv.  Inst.  189.  The  American  courts 
hold  in  like  maimer,  though  in  language  somewhat  differing:  '*  A 
guardian  by  nature  has  no  control  over  the  property,  real  or  per- 
sonal, of  his  child;  he  Is  not  entitled  to  the  personal  estate  of  his 
ward."  "  A  payment  to  him  on  account  of  the  child  is  no  pay- 
ment:" Oenei  v.  TaUmadgey  1  Johns.  Ch.  3;  Ja/ck^on  v.  CcambBf  7 
Cow.  38;  ffyds  v  Stone,  7  Wend. 354  [22  Am.  Dec  582];  Rnda  v. 
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FafiZrorM,  15  Id.  C31  [30  Am.  Dec.  77] ;  iAy  t.  CMm',  S 
55 ;  Brcwn  r.  AiO;  3  Pick.  213;  Joksutm t.  JbAiMOfs  2 Hm(8.  a)» 
288 ;  Ward  t.  Hmrndim,  5  Port.  385;  Gr(^  t.  HcpkmM^  1  MiM. 
49;  Bokanan  t.  Peiermm,  9  Wend.  504:  Ainrnfai  t.  ITofl;  9 
K  Mod.  324.  The  defeoae  eel  up  in  thk  plee»  then,  u  desrly 
unteaaUe. 

The  other  plea  abendona  Uie  ground  of  goardianahip  of  the 
father,  and  all  right  proceeding  from  that  relation,  aUeging 
^that  Minor  Walker,  for  a  long  time,  having  been  in  pc—eeB 
Bon  ci  the  aaid  n^groea,  hired  them  to  defendant;  that  defend- 
ant had  no  notice  of  plaintifia'  right;  and  that  he  haa  paid 
and  satisfied  Walker."  Very  dearlj,  this  preaenta  no  defenae; 
it  allegea  no  right  hat  that  of  paat  ponawwion,  which  of  itaelf 
giyea  noneu  For  if  it  did,  the  poaaeaaor  for  one  jear  hj  hiring 
might  pat  np  chum  for  the  aeoond  jear  on  thia  acooont.  In 
the  very  caae  before  oa.  Minor  Walker  had  rights  throng  hia 
intennaniage  and  the  life  tenancy  of  hia  wife,  to  the  nipgroea 
up  to  1850,  bat  he  had  no  greater  ri^t  after  that  time  than  hia 
children  had  to  the  period  preceding  her  death,  before  their 
right  aoeroed.  Nor  doea  the  want  of  notice  atrengthen  the 
cLiim  of  lintcn  to  the  n^groea,  or  exempt  him  from  payment  to 
the  troe  owner.  The  children  are  aa  moch  owmn  without 
sach  knowledge  aa  with  it  No  propoaition  ia  clearer  than  that 
the  owner  alone  haa  the  right  to  hire  hia  property,  nor  is  he 
lesB  owner  that  hia  xighta  are  unknown.  Aa  fiur  aa  the  troe 
owner  ia  ooncenied,  it  ia  the  riak  of  the  hirer  that  he  deala  with 
one  having  no  right  nor  aathority.  Baigaining  with  aach  a  one, 
the  hirer  geta  what  aoch  penon  could  aaaign  or  convey  to  him; 
and  if  the  latter  had  no  intereat  nor  aathority,  he  could  convey 
none.  There  is  juat  aa  much  reaaon  for  holding  that  linton 
could  hold  the  n^groea  againat  a  demand  of  the  children  prop- 
erly made  aa  for  claiming  the  payment  made  by  him  aa  a  law- 
ful acquittance.  The  defenae  under  thia  plea,  alao^  we  regard  aa 
untenable. 

WhUat  the  merita  are  ao  dearly  with  plaintifft,  an  objection 
yet  remaina  of  no  alight  delicacy  and  importance.  Defendant 
inaiata  that  a  court  of  chanceiy  is  the  proper  forum  for  the  ad- 
judication of  the  caae,  and  that  an  action  of  offumpinf,  the  rem- 
edy adopted  here,  is  not  maintainable.  The  plaintifV  demurrer 
to  defendantfa  pleaa  raiaea  thia  queation,  it  being  an  eetabliahed 
rule  that  aoch  pleading  ''laya  open  to  the  court,  not  only  the 
pleading  demurred  to,  but  the  entire  record,  ao  that  the  court 
will  give  judgment  againat  the  party  committing  the  first  feolt 
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In  sabsfeiaoe;  •mA  if  the  duckryion  be  bad,  there  shall  be 
judgmeiit  against  the  pkintiffiiy  though  the  bar  be  also  insoifi- 
eient:"  Aichh.  PL  314,  315;  1  OL  PL  647;  PaMOU  y.  Union 
Bank  qf  Fbrida^  I  Fin.  133.  That  a  suit  in  chancery  was  the 
appropriate  remadj,  ire  think  admits  not  of  a  doabt.  Black- 
stone,  speaking  of  the  remedies  for  wrongs  in  this  relation, 
says:  ''A  more  qpeedy  send  summary  method  of  redressing  all 
complaints  relating  to  guardians  and  wards  hath  of  late  ob- 
tained by  an  application  to  a  court  of  chancery,  which  is  the 
supreme  guardian,  and  has  the  superintendent  jurisdiction  of 
aU  the  infants  of  the  kingdom:"  3  Bla.  Com.  141,  142.  ''A 
court  of  chancery  wiU  exercise  a  vigilant  care  over  guardians  in 
their  management  of  the  prf^wrty  of  the  infant.  It  will  carry 
its  aid  and  protection  in  favor  of  infimts  to  reach  other  persona 
than  those  who  are  guardians  strictly  appointed;  for  if  a  man 
intrudes  npon  the  estate  of  an  iofant^  and  takes  the  profits 
thereof,  he  will  be  treated  as  guardian  and  held  responsible  there- 
for to  the  infant  in  a  court  of  equity : "  S  Story's  Eq.  Jur.,  sec 
685 ;  Matgan  v.  Morgan^  Atk.  489. 

The  American  reports  are  full  to  the  same  eflfect  ''The 
fitther  receiving  property  of  an  infant  will  be  held  liable  to  the 
same  ejctent  as  if  regularly  appointed :  ^  Tan  Fppt  v.  Van  Dmuen^ 
4  Paige^  64.  ''A  person  acting  as  guardian  ia  subject  to  the  re- 
sponsibility of  guardian."  This  was  the  case  of  an  uncle :  Hanmm 
V.  SpoUB,  5  R  Mon.  362;  CrookB  v.  Twrpm,  1  Id.  183.  ''The 
allowance  to  guardians,  and  those  who  act  as  quasi  guardians, 
for  support,  maintenance,  and  education  of  children,  is  limited 
to  the  amount  of  income  &om  rent  and  hires  of  the  estate, 
except  under  peculiar  oiicumBtances : "  Jaekaon  v.  Ja/ckton^  1 
Qratt  143.  "Where  a  mother,  on  the  death  of  her  husband, 
took  possession  of  the  estate  and  managed  it,  and  maintained 
the  children  out  of  the  income,  she  was  allowed  for  their  past 
and  present  maintenance : "  WUkn  v.  Rogers^  6  Johns.  566.  "  A 
parent  will  not  be  compelled  to  account  for  hire  of  a  slave  held 
by  him  in  indigent  droumstances,  when  the  services  of  the  slave 
were  in  support  of  the  ward : "  Crooks  v.  Turpen^  1  B.  Mon.  187. 
"Where  the  father  or  mother  is  in  distress  or  narrow  circum- 
stances, a  maintenance  or  provision  will  be  allowed  out  of  the 
estate  of  their  child : "  2  Story's  Eq.  Jur.,  sec.  584.  See  also  au* 
ihorities  collected  in  Osborne  v.  Van  Horn,  2  Fla.  362 — a  case  very 
near  in  its  leading  fieicts  like  that  decided  by  the  supreme  court  of 
New  York  in  the  days  of  Kent  and  Spencer,  being  the  case  of 
WUkes  V.  BogsrSf  suprm. 
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It  will  be  thus  seen  that  dunoeiy,  whikt  admittiiig  the  rule 
i£  the  iiiTalidity  of  a  pajment  to  a  parent  m  natonil  gaardlaa 
to  its  fall  extent,  yet  moderates  its  stenmess  and  seyeritj  in 
deference  to  natural  ties,  and  the  dictates  of  a  generous  nature^ 
by  allowing  to  parents,  other  telatrres,  snd  even  to  struigers,  pay- 
ments or  disbursements  made  in  good  faith  to  and  for  the  child— 
in  some  instances  even  giving  a  maintenance  from  the  child's  foiv 
tunes  when  the  parent  is  in  reduced  circumstances. 

Wliilst,  then,  a  bill  in  equity  is  the  appropriate  remedy,  the 
question  remains  whether  an  action  of  assumptU  may  not  al^o 
be  maintained.  Account  was  the  old  remedy,  but  has  become 
oljsolete.  It  lay  against  a  qtuui  guardian,  as  a  parent,  who  r^ 
ceives  the  profits  of  his  child's  land,  ar.d  also  in  like  manner 
against  a  stranger  as  guardian:  1  Conn.  Dig.  tit.  Account,  A,  2, 
188.  lie  shall  not  be  charged  as  receiver,  for  a  receiver  shall 
not  be  allowed  his  expenses  as  a  guardian  shall:  Id.;  Co.  Lit* 
172  a.  ''In  account,  the  judgment  against  defendant  was  quod 
eompuiei,  that  he  make  his  account,  and  auditors  were  assigned, 
usually  two  officers  of  the  court  who  were  to  assigu  a  day,  and 
defendant  was  to  appear  from  day  to  day  till  the  account  was 
finished.  The  defendant  could  plead  that  he  has  expended  for 
phdntifiTs  maintenance — ^that  he  had  lost  by  inevitable  accident, 
and  he  shall  be  allowed  all  i^easonable  accounts  and  expenses  in 
all  things:**  1  Com.  Dig.,  tit.  Account,  E,  7,  8,  11,  12;  1  Archb. 
N.  J.,  198,  1^9. 

It  is  insisted  by  plaintiffs  that  cusumpni  is  the  substitute  for 
the  action  of  account  in  the  present  case.  For  this  we  have  a 
reference  to  Archbold's  NLsi  Prius,  yet  it  does  not  bear  out  the 
position.  The  authority  is,  that  "  where  a  man  receives  several 
sums  of  money  on  account  of  another,  he  may  bring  asmmjMtU 
or  debt,  or  he  may  have  an  action  of  account."  Under  the  head 
of  action  of  account,  the  same  learned  author  says:  "If  a  man 
receive  money  belonging  to  another,  and  render  an  account  oi 
it,  the  remeily  for  the  balance  due  by  him  is  by  aatumpsii  or 
debt.  But  if  he  refuse  to  render  an  account  of  the  money  re. 
eeived  by  him,  and  the  owner  have  no  evidence  of  the  receipt, 
the  only  mode  of  compelline:  him  in  a  court  of  law  to  render 
an  account  and  pay  over  the  balance  is  by  action  of  aocounti 
The  action  must  be  brought  against  the  defendant  as  receiver  or 
as  guardian:"  1  Archb.  N.  P.  106.  In  all  cases  where  evidence 
ean  be  given  of  the  receipt  of  money,  asswmpsU  or  debt  is  sub- 
^tuted;  and  in  all  cases  wiiero  assumpsit  or  debt  will  not  lie,  it 
•is  usual  now,  inBt»ead  of  bringing  an  antion  of  account^  to  lile  a 
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bill  for  an  aooonnt  in  a  court  of  equity.  This  is,  perbapa,  to  bs 
regretted,  for  in  manj  cases  the  action  would  be  as  eatiafSutoiy 
a  remedj,  and  much  more  expeditions  and  less  expensive:  I 
Arohb.  N.  P.  197. 

The  action  of  oBiumptii  is  so  nnsoited  to  cases  of  this  natore 
as  to  reqnire  Tecy  strong  anthority  to  induce  the  belief  that  it  is 
applicable  to  them.  In  the  trial  bj  the  action  of  aooonnty  the 
judgment  is  that  defendant  make  an  account  as  guardian. 
There  is  none  such  in  a$tuimptii;  and  the  matters  depending  be- 
tween the  parties  are  obriouslj  of  a  nature  to  require  an  acoounti 
being  sodh  as  is  usually  settled  by  a  judge  of  probate  for  sums 
paid  for  boafding,  schooling,  clothing,  physicians'  bills,  hire  of 
negroes,  paying  taxes,  etc.,  all  requiring  nice  and  careful  calcu^ 
iation  and  the  patience  of  days  to  comprehend  and  adjust  with 
reasonable  certainty.  In  this  case  the  account  of  linton  may 
be  of  this  very  character,  ranging  over  a  period  of  ^Ye  years. 
If  he  is  entitled  to  such  payments  and  credits  as  are  usually 
allowed,  then  there  should  be  such  an  account.  To  submit  a 
case  of  such  character,  with  its  numerous  items,  to  a  jury,  with 
a  reasonable  hope  of  attaining  a  certain  and  just  result,  would 
scarcely  be  wise  or  proper.  Hence  it  ui  we  see  the  provision 
for  the  action  of  account  with  auditors,  and  a  court  of  chancery 
with  its  master.  We  perceive,  also,  that  the  action  of  assumptii 
does  not  lie,  and  may  not  be  maintained  by  a  ward  against  a 
guardian:  StihoM  v.  Mills,  19  Johns.  304. 

It  is  not  a  little  remarkable,  in  this  connection,  that  the  an* 
thorities  declaring  the  rights  of  infants  associate  the  remedy 
thus:  ^'Account  lies  against  a  stranger  as  guardian,  who  enters 
and  receives  the  profits:''  1  Com.  Dig.  187.  ''Such  persona 
will  be  held  responsible  therefor  to  the  infant  in  a  court  of 
equity:"  See  cases  quoted  above.  Now,  why  this  dedaration» 
if  the  right  and  the  remedy  existed  as  in  other  caaeet  We  will 
add  that  in  all  our  investigations  we  have  not  been  able  to  find 
the  instance  of  the  action  of  astumptU  applied  to  the  circnm> 
stances  of  the  present  case. 

It  is  urged  again  by  plaintiffs  that  the  defendant  being  a 
trespasser,  they  may  waive  the  wrong  and  sue  in  (MUumptiL 
The  authorities  cited  have  been  examined  with  every  care,  but 
they  fail  to  satisfy  us.  We  are  not  disposed  to  deny  that  they 
may  apply  to  cases  in  which  the  parties  labor  under  no  disabil* 
ity.  We  are  relieved  from  a  minute  examination  of  these  by 
the  very  conclusive  authority  of  the  case  of  Sherman  v.  JSallou,  S 
Cow.  307,  in  the  supreme  court  of  New  York.    There  the  efibri 
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vu  to  get  A  Mt-off  for  nnis  leosiTod  and  duo  to  aa  in&ai.  Tbo 
objectioQ  to  it  was  that  it  waa  not  matter  of  aotoA^  the  pavtioi  not 
being maUe  in  ossumpriL  TIm  oonrtaay:  ''The  plaintiff  nerer 
had  any  antlioritj  to  diapoae  of  the  defandant^a  pcoperty,  nor  aa 
hii  gnaidiaa  nor  agent  of  hia  goaidian  to  reoeiTe  the  reaita  and 
proftti,  the  letteca  of  guaidianahip  being  Toid  and  hia  inter- 
feroDoe  tortiooaL  If  a  man  who  haa  no  title  to  be  giiaidian 
Mien  aa  guardian  into  the  landa  of  an  infant^  it  ia  at  the  deot* 
lion  of  the  infimt  to  made  him  a  dianiaor,  or  dae  to  diaMmbla 
the  wrong  and  call  him  to  acooont  aa  goaidian:*  Baa  Abr., 
tit.  Gnaxdiany  1*  ''If  the  drfendant  ohooae  to  waive  the  tort^ 
then  the  plaintiff  nuut  be  called  to  aooonnt  aa  goazdian,  and 
the  lemedy  ia  in  chanoerj  or  hj  aotion  in  aooonnt:^  FrtmeU  t. 
Wiztell,  1  Mad.  262;  Stib/mBw.  MUb,  19  Johna.  304;  Skmmtm  t. 
BtHoUf  mtpra.  So  we  think  here  that  the  phdntifra  remedy  ia 
by  bill  in  eqnify,  and  that  the  aotion  of  €u$mmp§U  h  not 
audntainaUe.  In  coming  to  thia  condndon,  it  ia  gratifying  to  find 
that  the  decxnon  will  be  condneiTe  to  ligiht  and  jnatioe  in  the 
end. 

It  ia  very  dear  book  the  evidence  that  the  defendant  ia  en« 
titled  to  creditBy  and  these  ahoald  be  aaoertained  befixe  a  judg- 
ment ia  pronounced  against  him.  The  coonsd  ibr  plaintifb 
proffBredy  an  the  mention  of  these,  to  allow  whaterer  was  rightful 
andproper,  but  it  does  net  comport  with  either  jnatice  or  propri- 
ety to  leaTO  the  righta  of  contesting  parties  dependant  apon  the 
UbersHtj  of  an  advenaiy.  Ftop  better  the  remedy  in  eveiy  instance 
which  ahall  a4pist  and  determine  aU  the  matters  in  contest  between 
the  parties^  and  leave  none  of  them  to  fdtore  dedaion  or  contro- 
versy.  The  judgment  will  then  be,  as  it  ought  to  be^  for  the  true 
•moontdue. 

The  judgment  of  the  court  bdow  will  be  leversed  and  set 
asidey  and  tbe  canse  remanded,  with  diiectiona  to  that  oonrt  to  enter 
Judgment  on  the  demurrer  for  want  of  the  pn^ier  actum  being  in- 
stituted by  phintiHiii  the  remedy  of  the  phdntiflBi  being  a  court  of 
chancery,  to  wfaidi  they  are  refened. 

DuruaT,  J.,  concurred. 

PlAnaoH.  jr..  delivered  a  diMfmtiiifl"  oniniGiL 

NixuBAL  QvABnuv  IS  OusiODiAir  or  Wian's  ftasov  oat,  and 
tatenneiMe  wiA  hfci  sststet  ITayaig  ▼.  JTaft  ^  Am.  Deo.  W,  aad  acta 
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Kjeebcpton  V.  Hallowell. 

Wm  Taeb  Joist  Braxb  itrb  Hubraitd  EQuiTAuaiT  «o  SvrABAsn 
Brati  in  half  th*  land  under  »  deed  of  manuige  Mttleniont  oonTctyiag 
Lukd  in  trust  for  the  '*joint  me"  of  the  husband  and  wife,  bat  so  as  "no* 
to  be  subject  in  any  manner  to  the  debts,  oontraots,  or  engagements  * 
of  the  husband,  and  snoh  estate  does  not  vest  in  the  hnsbmd  hj  ihm 
maniage. 

Wm  IS  Dwuiitmro  waou  Aushaiivo  Siparati  Eraib  settled  to  her 
■ole  use,  subject  to  a  restraint  upon  alienation  to  the  sKtent  of  n/ih, 
restraint. 

Wm  GAiTNOT  BiHD  Skpa&^tb  Estatb  bt  iHDOBsnro  Huoivi/s  Nonsi 
WITH  Jwnarr  to  ohai^  suoh  estate,  where  she  holds  under  a  deed  ooii>- 
Teying  the  land  in  trust  for  the  "joint  use"  of  hsrsslf  and  husband,  but 
so  as  "  not  to  be  subject  in  any  manner"  to  his  debts  or  centnuitk 

Hubbavd's  CBKDiroBa  oankot  Bkaoh  ma  Ihtkbbr  nr  Lun>  Ssrlsd  to 
"  Jourr  Usb"  of  himself  and  wife  but  so  as  "not  to  be  subject  in  any 
manner  "  to  his  debts,  etc.,  but  under  the  decree  of  a oourt  of  equity  they 
may  compel  the  payment  of  so  much  of  the  income  to  them  as  the  hus- 
band is  entitled  to»  and  a  bill  may  be  maintained  for  tiiat  parpoee. 

OSXDITOBS  VWMD  HOV  HAYB  JUDOXKNT  AOAZBOT  IVBOLVXIIT    DBBTO&  BBSOBa 

SniKo  xir  Equitt  to  reaoh  his  interest  in  property  held  under  a  mairiaga 
settlement  in  trust  for  the  joint  use  of  himself  and  wife,  etc. 

.     Bill  to  compel  the  payment  of  certain  notes  oat  of  certain 

property  conveyed  under  a  marriage   settlement,   in  trust  for  tha 

joint  use  of  Kempton  and  wife,  defendants.     The  terms  of  t2ie 

marriage  settlement  are  sufficiently  stated  in  the  opinion.      Tina 

bill  chai^ged  that  the  notes  were  made  by  Kempton,  payable  to 

the  order  of  his  wife,  and  were  indorsed  by  her  to  the  oomplaia* 

ants,  with  intent  to  charge  her  interest  in  said  land;  that  tbo 

interest  of  the  husband  and   wife  in  said    latad  was  liable  fov 

lis 
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tlieir  paymeiit^  and  that  the  aaid  Kempton  bad  no  other  prop- 
erty, but  waa  insolvent.  The  bill  prayed  that  the  notes  be  de- 
creed a  charge  on  said  land,  and  that  the  complainanta  hare 
execution  to  be  levied  theveon,  or  that  the  tmstee  be  decreed  to 
pay  them  the  rents  and  profits  until  the  said  notes  were  paid, 
and  that  in  default  thereof  a  receiver  be  appointed.  Demurrer 
to  the  bill  for  wsnt  of  equity  overruled,  and  the  defendants 
excepted. 

Bacon  and  Lewf^  for  the  plaintiffs  in  error. 
JAoyd  and  Owentf.  for  the  defendants  in  enor. 

By  Court,  BmnriNO,  J.  The  object  of  the  bill  is  to  subject 
the  property  mentioned  in  the  deed  at  nunriage  settlement  to 
tiie  payment  of  the  notes  of  Kempton,  indoned  by  his  wife 
to  the  complainants.  The  bill  was  demurred  to  for  wsnt  of  equity, 
and  the  demurrer  was  overruled. 

Ought  the  demurrer  to  have  been  overruled  t  In  other  words, 
waa  there  equity  in  the  billt  If  the  deed  created  a  property  or 
estate  in  the  wife,  whidi  did  not  on  mmiage  pass  to  the  hus- 
band, but  remained  the  wife^s,  and  if  by  indorsing  his  notes  she 
bound  this  property  or  estate,  then  these  was  equity  in  tiie  bill. 
This  may  be  assumed.  And  even  if  the  deed  created  no  such 
property  or  estate  in  the  wife^  but  yet  created  such  estates  in 
the  husband  and  in  the  remainder-men  that  the  estate  of  the 
husband  could  not  be  reached  at  law  without  prejudice  to  the 
estate  of  the  remainder-men,  then,  too^  these  was  equity  in  the 
biU.    This  also  may  be  assumed. 

First,  then,  did  the  deed  create  any  estate  in  the  wife  which 
on  the  marriage  did  not  pass  to  the  husband,  but  remained  the 
wife's  I  Tlie  words  of  the  deed  bearing  on  this  point  are  these: 
^In  trust,  neverthelesB,  for  the  sde  use,  benefit,  and  behoof  of 
the  said  Anna  Virginia  until  the  marriage  shall  take  place;  and 
from  and  immediately  after  the  solemnization  of  ssid  intended 
marriage,  to  and  for  the  joint  use  and  benefit  of  the  said  Anna 
Yirginia  and  Edward  S.  during  their  joint  lives,  but  not  to  be 
eabject  in  any  manner  to  the  debts,  contracts,  or  engagements 
of  the  said  Edward  EL;  and  to  and  fw  the  use,  benefit^  and  be- 
koof  of  the  survivor  of  the  said  Anna  Viigiiua  Danghtry  and 
Sdward  B.;  and  from  and  after  the  death  of  the  said  survivor, 
tlien  in  trust,  that  the  said  Bartholcmiew  Busby,  his  executors, 
ikdministratoni,  or  afmigmr^  will  deliver  the  same  to  the  issue  of 
the  said  intended  marriage,  shaxe  and  share  alike^  free  from  any 
But  if  the  said  Anna  Yirdnia  should  die  in  the  life-time 
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of  the  said  Bdward  S.,  her  said  intended  husband,  withoat  hav- 
ing anj  iasae  lining  at  the  time  of  her  death,  then  in  trust,  that 
the  nid  Bartholomew  Busby,  his  executors,  administrators,  or 
assigns,  will  transfer  and  deliver  over  to  the  said  Edward  S.  all 
the  property  and  estate  herein  oontained  and  oonvejed,  free 
from  any  trust/' 

The  property  from  and  after  the  marriage  was  to  be  held  for 
the  ''joint  use"  of  the  husband  and  wife,  but  so  as  ''not  to  be 
subject  in  any  manner  to  the  debts,  oontraots,  or  engagements" 
of  the  husband.  The  effeot  of  the  words  "joint  use''  was  to 
create  an  estate  in  the  husband,  and  also  an  estate  in  the  wife, 
and  to  make  these  two  estates  joint;  the  effect  of  the  other 
words  was  to  fix  in  the  wife  the  estate  created  in  her.  and  to 
prevent  it  frt>m  being  by  the  marriage  taken  out  of  her  and 
passed  into  the  husband*  The  whole  effect  of  both  sets  of  words, 
taken  together,  was  to  make  her  and  her  husband  hold  as  they 
would  have  held  if  they  had  not  been  husband  and  wife. 

The  words  "not  to  be  subject  in  any  manner  to  the  debts, 
contracts,  or  engagements"  of  the  husband  can  operate  so  far 
as  the  estate  created  in  the  wife  is  ooncemed;  although  it  may 
be  true  that  they  cannot  operate  so  fieur  as  the  estate  in  the 
husband  is  concerned.  And  if  they  axe  to  have  any  operation 
whatever,  it  must  be  an  operation  by  which  the  estate  in  the  wife 
is  to  be  hers,  and  not  hi%  although  it  may  be  that  she  may  have 
to  hold  it  jointly  with  him;  in  other  words,  it  must  be  an  operation 
by  which,  though  she  is  to  have,  not  an  estate  in  severalty  as 
contradistinguished  from  the  estate  in  joint  tenancy,  yet  by 
which  she  is  to  have  an  estate  in  severalty  as  contradistiuguished 
from  the  ordinary  estate  in  the  wife,  which  by  marriage  merges 
in  the  husband.  This  is  the  least  operation  the  words  can  have, 
if  they  axe  to  have  any.  This  operation,  then,  we  think,  the 
words  do  have. 

The  practical  result  is,  that  as  to  say  a  half-interest  in  the 
property  the  wife  took  what  la  equivalent  to  a  separate  estate. 
Did  she  bind  this  interest  by  indorsing  her  husband's  notes) 
Whether  when  the  wife  has  property  settled  to  her  separate 
use  generally,  without  restriction  as  to  alienation,  but  with  no 
grant  of  the  power  of  alienation,  she  can  dispose  of  the  prop- 
erty  to  the  use  of  her  husband,  is  a  vexed  question:  MModiH 
XpiBeopal  Church  t.  JaequsSf  3  Johns.  Ch.  77.  I  indine  to  think 
that  she  cannot  A  married  woman  has  not  capacity  to  coo- 
tract,  and  therefore  the  contracts  of  a  married  woman  axe  void* 
That  this  is  the  general    princinia   of  the  common  law,  nobody^ 
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I  belier^  diipiiteB.  Can  her  hAving  aepanie  property  meke 
enj  differenoe  in  this  reepectf  Howevery  I  hold  myeelf  open  on 
ihis  qoeetion.  But  when  the  property  is  not  settled  to  the  wife'a 
■epante  nae  generally,  but  ia  settled  to  her  use  sabjeot  to  a 
lestziction  against  alienation^  then  there  is  no  question,  I  believe^ 
but  that  ahe  is,  to  the  extent  of  the  lestrictioii,  debamd  from 
the  power  of  alienatioii. 

Is  there  any  such  restriotionf  then,  in  this  settlementf  We 
think  there  is.  The  words  ''not  to  be  subject  in  any  manner 
to  the  debts,  contracts,  or  engagements"  of  the  husband  have, 
as  we  think,  the  effect,  not  only  to  prevent  the  estate  created  in 
the  wife  from  passing  by  the  marriage  into  the  husband,  but  also 
the  effect  to  deprive  her  of  the  power  of  subjecting  that  estate 
in  any  manner  to  the  debts  of  the  husband.  To  this  extent,  at 
least,  we  think  they  restrain  her  power  of  disposing  of  this 
estate.  But  if  they  restrain  her  from  subjecting  the  property  in 
any  manner  to  the  debts  of  her  husband,  they  restrain  her  from 
subjecting  it  to  those  debts  by  the  manner  of  guaranteeing  or  in- 
dorsing those  debts.  And  that  is  the  manner  which  she  adopted 
in  this  case;  she  indorsed  his  notes.  True,  she  as  indorser 
represents,  it  may  be  said,  an  independent  contract  of  her  own; 
but  then,  if  this  estate  of  hers  pays  that  contract,  it  thereby  pays 
the  other  contract^  the  debt  of  the  husband,  so  far  as  the  present 
holders  of  the  debt  are  concerned;  and  thus,  in  that  case,  her 
estate  will  in  one  " manner ^  have  been  '^ subject  to  the  debts'* 
of  her  husband. 

We  think,  then,  that,  by  virtue  of  these  same  words,  her 
power  over  her  estate  was  so  restricted  that  she  could  not  by 
indorsing  her  husband's  notes  subject  the  estate  to  the  payment 
of  those  notes.  The  result  thus  far  is,  that  we  think  that  the 
wife  had  by  the  deed  what  was  equivalent  to  a  separate  estate; 
but  that  this  estate  was  so  restricted  that  she  could  not^  and 
therefore  did  not,  bind  it  by  her  indorsements  made  on  her  hus- 
band's notes;  and  consequently,  the  result  thus  far  is,  that 
there  is,  in  our  opinion,  no  equity  in  the  bill  as  to  this  estate  in 
the  wife.  This  is  the  result  as  it  respects  Judge  Limipkin  and 
myself. 

Judge  McDonald  thinks,  I  believe,  that  the  words  create  no 
separate  property  in  the  wife;  but  then  he  also  thinks  that  she 
has  an  eqidty  which  entitles  her  to  as  much  as  she  can  get  by 
the  result  at  which  we,  the  other  two  judges,  have  arrived* 
Hence  he  does  not  see  fit  to  dissent  from  that  result 

Say,   then,   that    the  wife    and    the    husband    take    each    an 
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equal  intanat  in  the  propertj;  and,  for  oonveiiiaooef  aake,  k*  u 
MsazDB  ihiB  interest  to  be  one  bal£  Ib  the  half  in  the  hmbHii 
rach  an  interest  that  it  could  not  be  reached  bj  theee  ereditoHy 
without  prejudioe  to  the  other  interest  in  the  prapertjf  We 
think  that  it  ii.  It  is  diffieolt  to  see  how  there  ooold  be  any 
sale  of  the  pn^terty,  or  of  anj  interest  in  it,  to  satisfy  these 
debts,  without  piejodioe  to  the  interest  of  the  wife  and  that  of 
the  issue  of  the  maxnage.  The  better  way  is,  that  so  muoh  of  the 
income  as  the  husband  is  entitled  to  be  paid,  under  the  decree  of 
a  court  of  equity,  to  the  creditarBy  instead  of  to  him.  In  this 
Tiew  of  the  case,  we  agree  with  the  court  beknr — ^restricting  the 
liew  to  the  share  of  the  prupsriy  which,  we  my,  the  husband 
takes. 

There  remains  but  one  other  questian.  These  ersditors  had 
not  reduced  their  debts  to  judgment  whtei  they  commenced 
the  suit.  But  they  say  that  Kempton  is  wholly  insolvent,  ex- 
cept as  to  his  interest  under  the  trust  deed.  This,  we  think, 
was  reason  enough  to  justify  a  suit  before  the  debts  had  been 
reduced  to  judgment.  In  such  a  case^  getdng  judgment  would 
be  a  waste  of  time^  labor,  and  money,  without  any 
tion. 

Judgment  affirmed* 
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61  Am.  Dec.  818;  Samdentm  ▼.  /ones,  68  Id.  217;  Bamm  ▼.  BoU,  64  Id.  668| 
Junetkm  B*  R.  Co,  ▼.  Htxtrri^^  68  Id.  618,  and  aotas. 

SxrAaisa  Eseatb  nr  Wns,  What  Wobm  Will  Obbazbi  See  8amd€nm% 
T.  JbiMt,  68  Am.  Deo.  217;  Bamm  ▼.  HoU,  64  Id.  586»  sad  notes. 

Powsa  ov  Fsiis  Gotket  to  Auxnats  or  CHAaaa  SxPAaAm  Erasbs 
See  Bwreh  ▼.  Breckmridge^  63  Am.  Deo.  858;  Baker  ▼.  Qrtgory^  66  Id.  866| 
/>o6Ma  ▼.  JJaUoni,  Id.  428,  and  notes;  as  to  the  wife^s  power  to  ohsige  her 
separate  estate  for  her  hnibead's  debt^  see  HMm  ▼.  JVwieiMt^  81  Id.  76QL 
In  Claifk  ▼.  ValeMiM^  41  Ga.  147»  the  prineipsl  esse  is  distii^ishrd  as  noil 
restrioting  the  general  power  of  a  feme  eoveri  to  bind  her  separate  estate  for 
her  hnabaad's  debt  where  there  is  no  restriotion  In  the  deed  oreating  the 
estate,  beeanse  the  deed  itself  in  the  prinoipal  case  Smiled  tiie  power.  la 
the  same  case,  at  page  161,  MoOay,  J.,  dissenting,  oites  the  prinoipal  ease  ta 
the  point  that  the  wife  oannot  even  by  her  own  oontraot  bind,  for  her  hus- 
band's debt,  property  settled  to  her  **sdle  nse,"  ''not  to.be  snbjeetlo  the 
debts  of  the  husband." 

Win's  SsPA&ATB  Estatb,  liiABEurr  ov,  loa  HuaAHS^  Dssas,  Oi 
AlXTi  See  iiMsoa  ▼.  SaU,  64  Am.  Deo,  886^  sad 
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JuxNaBBT  Ajn>  Ezaoonair  UnAxmixis  Kjlumh  ov*  to  MAmnrAjrai 
or  GBMinnm'B  Bnx:  See  BrUiam  ▼.  Qmkt,  82  Am.  Deo.  902|  Htgutman  ▼. 
Jkmnmberg^  €5  Id.  519»  and  notes. 

Ths  FBoroiPAi.  Giaa  zs  ozebd  to  the  pom*  th«l  tba  ineoaM  majf  be  reeehed 
in  equity  end  appropriated  to  the  nee  of  oreditoTy  when  properij  ie  eettled  te 
theme  of  tbed&torlor  life  with  xenMinder  to  aneh  vsea  ae  lie  diaQ  Vt  wiU 
aVpoJBt,  '^toetoMallliahffityfaraBjof  Uadeblaer 


Bush  v.  Likbset. 

IM  Oeoaeu.  Stf.] 

Own  ov  Omxuxamt  n  Oovnor  or  OnfaEiZi  JvxmnoBov  in  Geot|liL 
lacn  OojuvKKum  Juaimonoir  oir  Ccfuta  or  QKnorAET  to  AFPonrff 
QuAMSXAM  mD  vov  AmuB  on  the  Cmo  of  the  xnwineilingii  to  itmdm 
an  eocemplifleatian  of  saoh  appomtment  oompetent  evkleneei  aad  enob 
eiampKflflation  need  not  ahow  that  the  ward  reaided  or  had  ptupeiij  &» 
the  ooonty,  bat  that  will  be  preeomed  in  aid  of  the  Jniiediotion. 
Rmiubd  ov  Aim  i  HiHTimgB'g  AFPonnaDrT  hatdto  mmms  DmBOTZD  bt* 
YoMg  eiTidflnee  of  an  oider  direoting  him  to  eell  land  aa  adminiatrator^. 
and  of  bia  letorn  thenon,  and  endenoe  of  an  Older  renKyring  Ua  from  th* 
adminiatration,  are  oonpetant  to  prore  hie  appointment^  ao  aa  to  iind« 
hie  deed  aa  adminiitrator  admlmihle  in  eridanoe. 

EraomxHT.  Thn  defendant  elaimad  the  land  under  a  sale  d 
the  Bame  by  one  Fate  aa  gnardian  of  the  female  leaBor,  Elin 
Boah,  then  Bisi  Haja,  and  a  aobaeqaent  aale  and  oanTeyazioe 
of  the  same  bj  Stewart,  aa  administrator  of  the  pnzehaaer,  at 
the  goazdian's  sale.  An  exemplification  of  Pate's  appointment 
aa  gnazdian  by  the  oonrt  of  ordinary  of  Talbot  ooonty  was  in- 
troduoed  by  the  defendant^  against  the  plaintifiB^  objection^  the 
grmmd  of  which  appears  from  the  opinion.  The  tesdniony  of 
Mrs.  FMe,  the  mother  of  the  ward,  aa  respects  the  matter  of  res- 
idence^ also  appears  from  the  opinion.  Having  proved  the  guar- 
dian's sale  to  one  Britt^  the  defendant  introduced  in  evidence  a 
deed  to  himself  firom  Stewart^  as  administrator  of  BriU>  after 
ahowing,  as  pieliminaiy  thereto,  that  the  conrt-hoose  and  records 
had  been  bomed,  and  the  record  of  Stewart's  appointment  as 
administrator  had  been  destroyed,  and  introdnoing  the  order  of  sale 
to  Stewart,  as  admimstrator  for  the  land  in  question,  the  retoms 
of  Stewart  thereon,  and  a  snbseq;iient  order  removing  him  as  ad- 
ministrator. The  plaintiffii  objected  to  the  deed,  becanse  the  appoint- 
ment of  Stewart  was  not  proved,  but  the  objection  was  overruled. 
Tt>^  oase  waabsooght  up  on  the  pla]nti£V  exceptions  to  the  rulings 
in  qoestian* 
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Ingram  mnd  Jofmmm^  for  the  plaintiffii  in  «roc. 
Goopw  amd  DaugKmrip,  eonira. 

By  Oourt,  Bnnmra,  J.  Was  the  oonrt  right  in  reoeiTing  as 
eridenee  the  exemplification  from  the  ooort  of  ordinary  of  Talbot 
county,  showing  the  appointment  of  Pate  as  gnaidian  of  HajiS 
and  an  order  authorizing  him  to  sell  the  land  f 

The  objection  to  the  exemplification  was,  that  it  did  not  ahow 
upon  its  face  that  the  ward  lived  in  Talbotr  ooontjy  or  had  proper^ 
therein,  at  the  time  of  the  appointment  or  of  the  order,  and  oon- 
■equentlj  that  it  did  not  show  upon  its  face  anything  to  give  juris 
diction  to  that  oonrt  to  make  the  appointment  and  pass  the  order. 
It  is  sufficient  if  the  court  had  jurisdiction;  it  is  not  necessaiy  that 
what  gave  it  jurisdiction  should  appear  on  the  (aoe  of  its  prooeed* 
ings.  The  court  of  ordinary  is,  and  has  always  been,  a  oourt  of 
general  jurisdiction. 

Mrs.  Pate  says  that  she  ^'Uved  in  Jones  county  when  the 
draw  was  given  in  for,  the  ward,  her  child,  then  being  only  three 
months  old"  In  this  it  is  implied  that  she  had  since  ceased  to  live 
there,  and  had  come  to  live  elsewhere.  There  is  nothing  to  show 
that  this  other  place  was  not  Talbot  county.  It  does  not  appear 
that  Pate,  her  husband,  the  person  appointed  the  guardian,  ever 
lived  in  Jones;  it  does  not  appear  where  he  at  any  time  lived.  It 
may  well  be,  therefore,  that  he  and  Mrs.  Pate  and  the  child  were 
all  living  in  Talbot  county  at  the  time  when  his  appointment 
of  guardian  was  made»  and  at  the  time  when  the  order  of  sale  was 
passed. 

But  the  court  being  a  court  of  general  jurisdiction,  it  is  neoea-> 
sary  to  presume,  in  the  absence  of  proof  to  the  contrary,  that  al 
these  times  the  ward  did  reside  in  Talbot  county,  or  did  have 
pro})erty  in  that  county;  in  short,  to  presume  that  something  ex- 
isted which  gave  the  court  jurisdiction.  The  oourt  then  was  right 
in  receiving  the  exemplification. 

We  think  that  the  evidence  was  quite  sufficient  to  show 
that  Stewart  had  been  appointed  the  administrator  of  Britt's 
estate,  and  therefore  that  the  court  was  right  in  allowing  tlie 
deed  made  by  Stewart  as  such  administrator  to  go  to  the  jury. 
The  court-house  having  been  burned,  it  was  fortunate  that  the  evi. 
deuce  left  was  so  much  as  it  was. 

Judgment  affirmed. 

WHirssB  Coi7RT  Of  OaDiKART,  Orphahs'  Goubt,  cm  Pbosati  Ooubv 
M  Court  of  Gkneral  Jurxsdiction  or  not,  Bee  Tudber  v.  JJorrff,  53  Am. 
Dws.  488i  Orimetr  EdaU  r.  NorrU.  65  Id.  545;  ifetrwf  v.   Wui.  M  Id.  12SU 
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aad  notM.    The  prinoipftl  oaae  it  dtad  wtth  apgnml  in  Dmti  ▼•  Hcward^  06 
Cta.436. 
Jmumonov  «o  Anoon  Gvabmav^  Whas  Vaob  KaowuBT  lo  Oos« 

Potecr T.  OttMy.  47 Id.  41|  roM^T.  /mmv^^  IS  Id.  46S|  Thomu  y.  Air- 
nu^  ff7  Id.  15i^  aad  Dokei. 


WiLLiAiisoN  V.  Walker. 


VkAVDUUon  Bsrsmirr ATiov  bt  BzBOcnoB»  ab  to  Soonmn  of  Aktiolb 
■old  by  Link  m  «z«oator,  ia  a  good  drfmn  pro  Icmto  to  an  aotion  for  tba 
pnoo. 

AcTiOK  b7  the  plaintifBa,  aa  ezeoaton,  in  a  jnstioe'a  oourt,  on 
certain  notes,  llie  defendants  pleaded  breach  of  warxantji 
failure  of  conaiderationy  and  fraud  and  nuarepreaentation.  It 
appeared  that  the  notes  were  given  for  the  price  of  certain  mules 
purchased  bj  the  defendants  at  a  sale  thereof  b j  the  plaintifi 
as  executors.  The  defendants  introduced  erideDce  to  show  that 
one  of  the  plaintifb  at  the  sals  lalselj  and  fraudulently  repre- 
sented that  the  eyes  of  one  of  the  mules,  which  was  in  fact 
nearly  blind,  were  sound,  whereby  the  price  was  raised.  The 
jury  found  for  the  plsintiffiiy  but  ailowed  the  defendants  for  the 
unsoundness.  Judgment  was  rendered  on  this  verdict  The 
plaintifis  brought  certiorari,  and  the  judgment  was  reversed  by 
the  superior  court,  on  the  ground  that  there  was  no  evidence 
that  the  plaintiffs  intended  to  bind  themselves  by  a  warranty, 
and  that  if  they  did,  they  could  not  bind  the  estate.  The  de. 
fendants  excepted. 

Oriee  and  WaUaee,  for  the  plaintiffs  in  error. 

Beese,  for  the  defendants  in  error. 

By  Court,  McDohau),  J.  The  presiding  judge  in  the  court 
below  seems  to  have  put  his  decision  on  the  ground  solely  that 
the  representation  of  the  executor  was  a  wazranty,  snd  nothing 
tiore. 

A  warranty  may  be  made  without  firaud,  and  bind  the  party 
for  any  defect  in  the  ardde  sold  at  the  time  of  sale,  whether  the 
defect  was  known  to  him  or  not,  and  the  act  of  1854  protects 
the  executor  from  personal  responsibility  on  such  a  warranty 
made  at  the  sale  of  the  testator's  effects.  It  would  be  monstrous 
to  hold  that  by  reason  of  that  statute  an  executor  by  a  willfu] 
misrepresentation  of  the  soundness  of  property  sold  by  him  as 
exeonton  which  is  known  by  him  to  be  unsound,  might  imjKMe 
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on  the  commnnityy  and  increase  the  assets  of  the  estate.  The  law 
does  not  countenance  this  trickery  and  unfair  dealing  in  the 
representatives  of  estates,  and  the  statute  affords  no  protection 
in  such  case.  The  jury  which  tried  the  cause  were  warranted  by 
the  evidence  to  find  that  the  executor  had  been  guilty  of  a  fraud 
in  making  the  representation  in  respect  to  the  eyes  of  the  mule» 
and  to  allow  the  defendants  the  excess  for  which  the  mule  waa 
sold  to  them  over  his  actual  value,  by  reason  of  the  fraud,  as  a 
credit  on  the  notes.  The  assets  of  the  estate  will  not  be  injured 
by  that ;  for  if  a  mule  of  the  value  of  thirty  dollars  only  came 
to  the  hands  of  the  executor,  and  by  reason  of  his  fraud  one 
hundred  dollars  instead  of  thirty  came  to  his  hsuids,  is  it 
right  that  the  estate  should  retain  the  difference  f  There  is  no 
reason  why  the  assets  of  the  estate  should  be  increased  by  such 
fraud.  It  would  be  offering  a  premium  for  fraud  and  wrong  to 
persons  holding  the  office  of  executor.  We  do  not  say  that  the 
executor  would  not  be  liable  personally  in  an  action  against  him 
for  the  fraud ;  but  it  is  against  conscience  for  the  estate  to  retain 
money  thus  obtained.  The  estate  cannot  be  injured  .by  litigatioa 
occasioned  by  the  fraud  of  the  executor.  Expenses  incurred 
by  his  misconduct  cannot  be  allowed  him  as  a  charge  against 
the  estate.  Hence  the  estate,  in  such  cases,  cannot  be  the  loser 
if  those  who  have  the  supervision  of  the  executor's  aoooonts  da 
their  duty. 

But  it  is  said  that  if  the  purchaser  has  been  injured  by  the 
fraud,  his  i^emedy  is  in  a  court  of  equity.  Courts  of  chancery 
will  grant  relief,  no  doubt :  PhiUlpa  v.  Duke  of  Bucka^  1  Vem. 
227.  Courts  of  law  have  concurrent  jurisdiction  with  courts  of 
equity  in  matters  of  fraud,  and  there  can  be  no  reason  to  send 
a  defendant  to  a  court  of  equity  in  such  case.  The  remedy  is 
more  tedious,  ti*oublesome,  and  expensive  to  all  parties.  In 
that  court  reparation  would  be  made  to  the  injured  pai'ty,  and 
the  culpable  executor  would  be  decreed  to  jiay  exi^enses  and 
costs,  and  the  estate  would  be  left  in  the  condition  it  would  have 
been  if  thera  had  been  no  fraud.  Such  will  be  the  precise  effect 
at  law,  for  the  fraudulent  executor's  accounts  cannot  be  allowed  by 
the  ordinary,  for  his  expenses,  costs,  and  trouble. 

We  are  not  to  be  imderstood  as  deciding  that  a  person  who 
purchases  at  an  executor's  or  administrator's  sale,  and  who  has 
made  a  bad  bargain,  and  there  has  been  no  fraud,  has  a  remedy. 
Such  sales  stand  in  that  respect  dn  the  footing  of  sales  in  market 
overt. 

Judgmeot  reversed. 
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FRMTOVmr  BBSBBBnCATIOZf  ST*  BxiKWlUJl  OB  ADMDnsnAVIHI    AM  TO 

SovHikHBB  qI  wliole  told:  Sao  ^6fe  ▼•  Cksmdltt^  62  An.  Do&  6ia 

WABSLAirrT,    WHSTHKB  AdIOHISTRAXOB  OB   EZIOOTQB  GAIT  BdIB  EnATl 

BT:  Soo  AhU  ▼.  CftofidZer,  02  An.  Dea  518^  and  note.  In  Mmmmg  ▼.  BU^ 
Ipdfc,  32  Gft.  38(V  H  is  hald  that  an  admioistater  oAimok  Uad  «Im  artrta  by  a 
WARinty  of  ■nnndnwt  and  tba  piinoipal  oaae  is  nientd  to  m  not  ^•^Mwj 
that  qnestiony  bat  as  going  only  to  tho  extent  that  the  eetite  eannot  take 
profit  by  a  false  representation  hj  an  sdministBator  as  to  tiie  sowndnees  of  an 
aitiole  sold  by  bin* 

GaTBAT  SMnoB  Bou  am  Amnnnasaogr  aaiMi  flee 
eADkBeo.  14S%  nM|iM0»T.jrtav»v6fId.  176^  and  notes. 


SoHLET  V.  DiXOK. 

CMasaBaUfin.] 

QsREAL  SvoGK  ov  BAnoTO  OoKFOBAXiDir  IB  Tedbt  Fvhis  Fmr  von 
OMBiiTW  and  bolders  of  its  notes,  snd  seeondly,  for  the  stoekholdera, 
faoA  there  ean  be  no  distribotion  ameng  the  kttar  nntQ  the  crediton  are 
paid. 

WsBBB  Bavx  DnaoioRS  Ibbub  Kom  von  CiBonLaxiov  vookk  Fbopob- 
mm  ov  SxoGK  Paid  or  spede  which  the  bharter  reqnizee  to  be  paid 
before  sodi  isBiie»  and  the  bank  beoomee  insolTent,  biU-holden  and  cred- 
iton may  pineeed  at  onoe  in  eqnity  egaiut  etookholdere  for  stock  snb- 
eeribed  and  not  paid,  and  agsmst  the  direoton  for  breaeh  of  trost 

llffOiwwffii.rBiHi  AH]>  Dnaoioni  or  Rabx  Donia  Illmai.  Aor,  on  OmTrDia 
Act  which  the  law  xeqqiniy  to  the  injnzy  of  othen»  especiaUy  for  mo- 
tiree  of  priTate  gain,  are  guilty  of  frand,  and  are  liable  for  all  tiie  ooum- 
qnenoee  to  thoee  injured;  as  wheroi  instead  of  paying  np  the  required 
amoont  of  stock  in  specie,  they  giTO  their  notee  for  all  bat  a  trifling  som, 
and  then  issoe  bills  to  a  large  amoont,  and  the  bank  beoomee  insolTent 

OaaatOL  or  Babxivo  CoRKiBAnov  mat  8vb  ion  Hmour  abb  Oebxrs 
Tf^^'^^g  in  the  same  relaitioB  in  a  eout  of  equity,  for  a  fnmd  of  the 
direoton  snd  stookholden  in jnrions  to  onditon. 

Wbbbb  JmnoB  oav  n  Dobb  or  Sivchji  Smcr,  Bqunrr  Takbb  JuBomonoB 
of  one  oase  lor  all,  instead  of  driTiag  eeoh  of  muneroiu  pertiee  to  sue 
eepecately. 

JBJMMBHT  WlUb  BB  FttmiBD  BaaULABLT  ObEAIBBD  BT  GsBDITOB  OOIBSQ 

iBToBQUiTr  to  enforce  it,  after  an  inefTeotoal  attempt  to  oeUeot  it  at  law, 
and  it  win  not  be  inquired  inta 
Bvir  or  Equitt  bob  Fbaud  dobb  hot  Dn  with  Fosok  of  the  defendant^ 
bat  may  be  reriTod  against  Ids  repreeentetiTee;  as  in  oase  of  a  suit  hj  a 
creditor  of  a  i»^ti«^>g  corporation  against  ito  stoekholdere  snd  oreditor% 
fo  himeelf  and  othen,  for  fraodnlent 'conduct  in  issuing  bills  for  oiroola- 
tton  without  haying  required  amount  of  etook  peid  up  in  q^eoie. 

^UBHT  IhBBGSOBS  AKD  StOOKHOLSIBS  OV  BaBX  ABB  HOT  LlABLB  BOB 

FkAUD  ov  Fbbdbobuobs  in  issuing  bills  for  oiroolation  before  the  amoont 
of  stock  required  by  the  charter  has  been  paid  up  in  specie,  if  they  do  not 
partiflipite  in  it,  but  M  they  continue  the  fraud  by  reportiBg  to  the  proper 
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anihoritiet  from  time  to  tiina  tfaftt  the  raqnfidtt  amoont  has  besn  paid* 
and  I17  othar  aofea*  thay  ara  UiUa^  and  a  bill  ohargKog  tfaaaa  ^ota  ia  n<A 
damiiRablo. 
AaaamtMKT  vr  ImoLTSirr  Bavx  oAVvar  DmFaarm  Caaaxnom  of  Buxvt 
▲OAZKBT  DiBBOlou  and  atoftkhaidani  lor  a  frandiilant  Imabh  of  dnty  ia 
nalawfally  iaaniiig  bOla,  whara  aneh  oiadilon  ara  maik  paitiai  to  tba 
It. 


Bill  in  equity  bj  the  plaintiff,  suing  for  bimaelf  and  other 
ereditora  of  an  insolvent  banking  oorpoiation,  against  the  per- 
sonal lepresentatiTes  of  one  MoDoogald  and  one  Flewellen,  and 
against  James  M.  ChamberSy  as  fanner  directors  and  stock- 
holdersy  to  hold  them  personallj  liable  on  the  notes  of  the  bank. 
The  bill  charged  that  the  charter  of  the  bank  required  twentj- 
five  per  cent  of  the  capital  stock  to  be  paid  up  in  specie  before 
any  bills  of  the  bank  should  be  issued,  but  that  the  bank  com- 
menced business  and  issued  notes  without  complying  with  this 
requirement,  only  a  suiall  amount  of  stock  having  been  paid  in 
specie,  the  rest  being  taken  in  notes  of  stockholders;  that  Mo* 
Dougald,  Flewellen,  and  Chambers  had  subsequently  partici- 
pated in  the  fraud  by  making  false  reports  to  the  governor  and 
otherwise,  as  stated  in  the  opinion;  that  the  plaintiff,  relying 
on  the  reports  as  published,  purchased  a  certain  bill  of  exchange 
of  the  bank,  which  he  afterwards  presented  for  payment,  and 
payment  was  refused;  that  he  had  recovered  judgment  thereon 
upon  which  execution  had  been  returned  ntcAa  bona;  that  the 
bank  was  insolvent,  and  that  the  plaintiff  had  no  adequate  rem- 
edy mt  law,  etc.  Demurrer  to  the  bill  sustained.  £xceptiona 
by  the  plaintiff.  (Mrs.  McDougald,  the  administratrix  of  Daniel 
McDougald,  having  married,  Robert  K  Dixon  was  appointed 
administrator  d€  bams  nan  of  Daniel  McDougald.) 

Daughariy,  for  the  plaintiff  in  error. 
ffoU  and  Janet^  eontnim 

By  Court,  MgDovald,  J.  There  was  a  general  demurrer  filed 
to  this  bill,  which  was  sustained  in  the  court  below,  and  on  the 
judgment  of  the  court  on  the  demurrer  error  is  assigned.  The 
counsel  for  the  defendants  in  error  in  this  court  insist,  in  sup- 
port of  the  demurrer,  on  the  following  grounds:  1.  That  a  cred- 
itor's bUl  will  not  lie  for  fraud;  2.  It  does  not  appear  by  the 
bill  that  there  was  demand,  notice,  and  protest  of  the  bill  of 
exchange  on  which  the  judgment  was  obtained,  which  the  plain- 
tiff in  error  seeks  to  enforce  against  the  stockholders,  and  it 
was  a  foreign  bill  of  exchange;  3.  The  bill  is  not  filed  undei 
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the  ehartar,  bat  an  the  oommanJaw  prindpfe  tbat  the  ptrtiM  had 
been  guilty  of  a  fiwod,  and  sneh  being  the  caae^  it  oonld  not  be 
fasoogiht  against  leproBentativei  of  deoeand  parties;  4.  That  diiee- 
lon  who  are  snooeisars  of  those  who  oommitted  the  fraud  are  not 
bomd;  5.  That  the  nwmgnee  of  the  bank  ahoold  be  sned,  and  not 
the  parties  to  the  bill;  6.  The  awrignor  ahoold  sue  if  there  was  a 
bfeach  of  trost  or  frand;  7.  Gomplainanta  have  an  adequate  oon^ 
mon-law  remedy;  8.  That  there  are  other  parties  who  ooght  to  be 
brought  before  the  oourt  Hie  material  parts  of  the  bill  are  set 
Cnrth  in  the  statement  of  the  case. 

The  capital  stock  of  an  inooiporated  bank,  when  paid  in,  oonsti- 
tntes  a  trost  fend  in  the  hands  of  the  prasideat  and  directom,  to  be 
managed,  onder  the  charteTi  for  the  benefit  of  the  stockholderPi 
and  upon  which  bank  notes  may  nsoally  be  iaaued  for  cirooLition. 
When  the  stock  is  sobacribed  and  paid  in,  and  notea  are  iaaued 
and  circulated  theraon,  anothei  and  a  aoperior  trost  ariaea  in  favor 
of  the  craditora  of  the  bank,  who  muat  be  paid  before  the  atock 
oan  be  withdrawn  and  distributed  amongst  the  stookholden.  If  it 
be  withdrawn,  and  the  bank  becomes  insolvent,  the  biU-holders  may 
porsoe  it  into  the  hands  of  the  stookholden;  Wood  v.  DrumtneTf 
3  Mason,  322. 

If  the  charter  of  a  bank  reqoire  a  certain  portbn  of  the 
oapital  atock  in  apeoie  to  be  paid  in  before  the  directora  are  per. 
mitted  to  iaaue  bank  notea,  and  the  atock  ia  anbacribed  but  the 
specie  is  not  paid,  and  the  directors  nevertheless  proceed  to 
iaaue  and  put  in  circulation  the  bank  notea,  if  the  bank  fail  or 
become  inaolvent^  the  bill-holders  and  creditors  may  proceed  at  once 
against  the  stockholdeBS  for  the  subscribed  stock  not  paid  in,  and 
against  the  directors  for  a  breach  of  trust  for  issuing  and  putting  in 
circulation  notes  on  unpaid  subscribed  stock,  contrary  to  their  duty 
under  the  charter. 

If  the  stockholders  and  directors  do  an  illegal  act,  or  omit 
to  do  what  the  law  requires,  by  which  the  rights  of  others  are 
prejudiced,  the  law  declares  such  conduct  fraudulent^  and  if  the 
eizcumstanoes  be  such  as  to  warrant  the  imputation  of  motives 
of  probable  gain  to  themselves  for  such  conduct,  great  strength 
is  added  to  the  charge^  It  ia  impossible  to  conceive  a  atronger 
case  than  that  made  by  tins  bill  against  the  original  directora 
and  atockholdera.  The  capital  stock  of  the  bank  is  one  miUion 
of  dollars.  One  fourth  of  this  sum  in  apede  waa  required  to  be 
paid  in  before  the  directora  were  authorised  to  issue  bank  notes. 
They  issued  bank  notea  to  the  amount  of  two  hundred  thousand 
dollars,   when  the  aum  of   one  thouaand  dollars    only,  or  some 
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such  small  Bum,  had  aotoally  been  paid  ixL  The  stockholdera  gave 
their  promissory  notes  to  represent  the  specie  for  the  balance. 
Parties  thus  culpable  are  certainly  liable  for  all  the  oonaequenoea  to 
fiersons  injured  by  their  misoondoot 

The  community  had  a  right  to  presume  that  there  had  been 
a  bona  fide  organization  of  the  bank  at  the  time  notes  were 
issued,  and  to  rely  on  the  assurance  which  such  honest  otgani^ 
laoion  gave  them  of  its  ability  to  meet  its  engagements  and 
contracts.  Every  person  injured  or  losing  by  the  flagrant  abuse 
of  the  extiaordinary  privileges  granted  to  the  company  is  certainly 
entitled  to  a  i-emedy;  and  the  injury  being  necessarily  of  the  same 
natui*ey  the  remedy  should  be  the  same.  In  such  case  one  creditor 
may  sue  in  behalf  of  himself  and  all  others  standing  in  the  same 
relation  to  the  subject  of  the  suit :  Gray  v.  Chaplin^  2  Sim.  &  Su 
267.  Justice  may  be  done  in  one  suit,  and  where  that  ia  the 
case,  a  court  of  chancery  will  entertain  jurisdiction  of  one  case 
for  all  rather  than  drive  each  person  to  a  separate  suit  to  recover 
his  rights,  which  would  lead  to  innumerable  suits  and  great  delay. 
Suits  of  this  sort  are  maintainable  when  the  gravamen  is  the  fraud 
of  the  defendant :  Small  v.  AUiwood^  Tou.  458;  Hichens  v.  Congrtve^ 
4  Buss.  562. 

The  complainant  in  this  case,  who  sues  for  himself  and  others 
who  are  willing  to  come  in,  has  obtained  a  judgment  against  the 
bank,  on  which  he  has  not  been  able  to  collect  his  debt.  Hence 
his  resort  to  a  court  of  equity  to  enforce  it.  The  judgment  must  be 
presumed  to  have  been  regularly  obtained,  on  due  proof  of  every 
allegation  necessary  to  entitle  him  to  a  verdict,  and  it  will  not  be 
inquired  into  here. 

It  is  true  that  the  bill  is  not  filed  under  the  charter.  It  is 
filed  on  the  principle  that  trustees  guilty  of  a  breach  of  trust 
shall  be  responsible  to  those  aggrieved  by  it;  and  that  if  the 
trustees  have  or  are  presumed  to  have  made  any  advantage  by 
it,  then  it  is  against  conscience  that  they  or  their  representatives 
should  be  allowed  to  retain  this  advantage.  They  should*  re- 
spond to  injured  parties.  The  maxim,  Adw  per8onali$  moriiur 
cum  persona^  does  not  apply  to  cases  of  which  courts  of  equity 
take  cognizance.  If  a  defendant  commit  a  frauds  he  shall  be 
deemed  a  trustee  for  those  whom  his  fraud  has  injured,  and  the 
suit  may  be  revived  en  his  death  against  his  personal  repre- 
sentatives. 

It  is  insisted,  however,  that  as  it  appears  on  the  face  of  the 
bill  that  Daniel  McDougald,  Abner  H.  Flewellen,  and  James  M. 
Chambers  were  not  original  subscribers  for  stodc,  they  are  aol 
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Gable  for  firaMd  ontnmittwl  bj  the  origiiial  MbMnbem  It  k 
tnie  tbai  direofeon  and  atnckholdaga  wbo  ara  gmltl—  of  frmiul 
UMDiaelTBB,  and  aiB  Baaoomai%  or  imngnoMj  irithoot  ftand,  of 
those  wbo  oammittod  it^  are  not  bound  bj  tlie  noli  or  oondnot 
of  tbeir  predeoeann  and  aoignon. 

Bat  thia  bQl  aU^gea  that  MeDoQgdd  aetad  a  eonspicaoua 
part  in  potting  the  bank  in  operation  in  manner  aforaaaid,  and 
was  a  direetoTy  and  sabseqixently  elected  ita  prandent;  that  each 
of  the  three  peruoa  a&reaaid,  McDoogdd,  FleweUen,  and  Cham- 
be^^  became  the  owncni  of  atook  bj  porohaae  and  transfer  from 
other  pemna;  that  the^  paid  no  monaj  therifory  except  a  small 
amoont  aa  a  premiom  (in  thia  xektion  not  a  Tery  intailigible 
torn),  for  the  atook  so  pmohaaed,  and  pedki^  a  small  sum  in 
addition,  being  the  amoont  irhioih  had  been  paid  in  bj  their  re- 
spectiTe  ▼endom  in  the  bills  of  other  bank%  but  settled  and  paid 
for  said  stook  bj  sdbstitating  or  giving  their  notes  in  the  said 
bank  in  the  place  and  stead  of  the  notes  of  those  of  whom  thej 
iwiiclissod^  and  for  the  same  amoon^  and  paTable  in  the  like  man* 
ner.  The  bill  proceeds  to  state  that  the  said  named  penons,  as 
president  and  diiectoni  of  the  bank,  reported  to  the  goremor 
erery  six  months  while  thegr  irere  pramdent  and  dtrscton  that 
twenty-five  per  oentom  of  the  capital  stock  of  said  bank  had  been 
actoaily  paid  in,  which  report  was  paWished.  The  bill  chaiges 
tiiat  the  reports  were  known  to  them  to  be  untrae  when  made. 
These  are  grave  ohargoSy  and  enonghi  nnoontradicted,  to 
wairant  the  strongest  oonolnaions  against  the  partiMk  They 
may  be  susceptible  of  refatatbrn,  as  they  may  have  been  de- 
frauded by  the  persons  from  whom  they  porchased;  but  they 
certainly  require  answers  and  dear  explanatuma.  But  the  bill 
proceeds  to  state  that  the  notes  given  by  the  said  McDougald 
for  stock  remained  in  the  bank  unpaid  untQ  the  fourteenth  day 
of  June,  1S41,  when  he  sold  and  transfiarred  to  one  Benjamin 
W.  Walker  a  large  portion  of  his  stook,  to  wit,  thirteen  hundred 
sharesy  and  substituted  the  notes  of  the  said  Walker  in  lieu  ot 
his  notes  lor  stock  afixesaid;  that  said  Walker  is  and  was  then 
insolvent,  and  that  said  notes  remain  unpaid  to  this  day,  and 
that  they  amount  to  the  sum  of  seven^five  thousand  dollars,  or 
some  such  large  snm.  These  allegations  require  an  answer  and 
inveadgation.  MoDongald  was  president,  and  it  is  alleged  that 
he  subetitated  Walker^s  insolvent  notes  for  his  own.  It  ia  not 
all^^  to  have  been  an  act  of  the  bank  or  board  of  directorSi 
The  case  as  made  by  the  bill  is  strongly  against  McDougald. 

It   18   alleged   that   the   notes    of    Chambers  and    FleweUea, 
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giy«a  far  stobk,  renudned  in  tlia  bftnk  until  the  jMr  1842,  when 
thcjy  still  acting  as  direotoiBy  took  said  notea  from  the  said  bank 
and  appropriated  them  to  their  own  nae  by  destroying  them ; 
that  the  note  of  said  Ohambers  amoonted  to  three  thousand  dol- 
lars, and  that  of  Mewellen  to  two  thoosand  five  hundred 
dollars.  These  charges  establish  the  plainest  Uabilitj  of  these 
parties  for  the  amount  of  their  notes  respectiTelj,  and  mani- 
festlj  demand  an  answer. 

The  assignment  is  not  set  out  in  the  bUl,  and  therefore 
the  court  cannot  determine  that  the  complainant  has  a  remedy 
against  the  assignee  for  the  frauds  alleged  in  the  bill  against  the 
stockholders  and  directors,  against  whom  an  account  is  asked. 
If  it  was  his  duty  under  the  deed  of  assignment  to  call  for  an 
account  for  such  malfeasances  on  the  part  of  the  directors  and 
stockholders,  and  he  failed  to  do  it^  the  complainant  might  have 
a  remedy  against  them;  but  it  does  not  follow  that  the  stock- 
holders and  directors  of  a  bank,  by  mo^lring  an  assignment  to 
which  the  creditors  are  not  parties,  nor  consenting,  can  depriTO 
the  creditors  of  remedies  against  them  for  a  breach  of  duty,  or 
any  act  or  omission  by  which  they  have  been  iiyured. 

We  think  that  the  remedy  for  matters  of  the  sort  complained 
of  in  this  bill  is  in  a  court  of  equity,  and  that  a  court  of  law 
does  not  furnish  so  complete  a  remedy. 

It  does  not  appear  from  this  bUl  that  for  the  acts  complained 
of  therein  there  are   other  necessary  parties  who   ought  to  be 
brought  before  the  court. 
Judgment  reversed. 

Bennivg,  J.,  having  been  of  counsel,  did  not  preside. 


DnuECTOBS  or  CoaroBAnoK,  LLiuurr  or,  to  Stookboldxbs  akd  Cmmd» 
RORS  :  See  Hodgea  ▼.  I^ew  Sfngland  Screw  Ox^  63  Am.,  Dea  024,  and  note 
difcunixig  the  subject.  See  sIbo  Smiih  ▼.  Poor,  68  Id.  672;  Sear$  ▼.  i7oteA- 
hi$$,  65  Id.  067,  and  notes. 

LiABiUTT  or  SiocKHOLDiBS  lOB  CotBroaAixoN  Ddts:  See  FreeUtnd  ▼• 
MeCulUmgh,  43  Am.  Dee.  686,  and  note.  See  aleo  Condng  ▼.  JlfcOuttoug\ 
49  Id.  287;  Ohio  etc.  Co,  ▼.  MerehanU  eU.  (h.,  63  Id,  742;  Hodgee  ▼.  ^eii 
England  Screw  Cq^  Id.  624,  and  notes. 
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Hughes  v.  Meredith. 

[S4GnMU,t».) 
TwnATOtL  MUST  Kvow  CovTWsm  OF  WiLL»  bat  ordinarily  the  Uw  will  Uk* 

his  bare  nguatan  as  proof  of  moh  knowledge. 
Wrbrk  WRim  ov  AivoTHxa'a  Will  Takes  Labob  Bbndit  under  it,  the 

testator's  knowledge  of  its  contsnts  must  be  shown  by  proof  that  it  wm 

read  to  or  by  him,  or  that  he  gare  instmctions  for  it,  or  by  proof  of  some 

other  fact  or  facts  of  equal  force. 

Catxat  to  a  wilL  The  ordimury  pronounced  in  (avor  of  the 
will  and  admitted  it  to  probate,  except  as  to  certain  clauses  re- 
jected  as  contrary  to  the  statute  relating  to  tlie  maniimiaision  of 
slaTes.  The  caveators  appealed  to  the  superior  court.  On  the 
trial  therOy  it  appeared  that  the  will  was  written  by  one  who  was 
largeij  a  beneficiary  under  it.  The  evidence  on  both  sides  being 
in,  the  proponents  submitted  certain  requests  for  the  court  to 
charge  the  jury,  of  which  the  court  refused  to  give  the  second, 
thirdy  and  fifth,  which  were  as  follows :  2.  That  by  the  common 
law  in  force  in  (Georgia  it  is  only  where  the  testator's  mental 
capacity  is  imbecile  or  doubtful,  and  the  draughtsman  of  the 
will  takes  a  considerable  benefit,  that  proof  that  the  will  was  read 
to  the  testator,  or  that  its  contents  were  known  to  him,  is  re- 
quired; 3.  That  the  testator  being  of  sound  and  disposing  mind 
and  memory,  and  able  to  read  and  write,  if  he  signs  the  will  and 
says  it  is  his  will,  and  that  he  has  read  it  or  heard  it  read,  there 
being  no  pro(^  of  fraud  on  him,  the  will,  being  in  accordance 
wiUi  law,  must  be  sustained,  however  unjust  it  may  appear;  5. 
That  the  will  must  be  sustained  by  the  jury  unless  it  sliould 
satisfactorily  appear  that  from  lack  of  testamentary  capacity  or 
other  cause  the  testator  was  constrained  to  act  against  his  will, 
intentions,  etc.  The  jury  found  for  the  will,  but  the  court  set 
aside  the  verdict  as  against  law  and  contrary  to  the  evidence. 
The  proponents  excepted,  assigning  as  error  the  refusal  of  the 
instructions  above  mentioned,  and  the  granting  of  the  motion  for  a 
new  triaL 

S.  T,  BaUey  and  7.  L,  ffarriSy  for  the  plaintiffs  in  error. 

C.  B,  Cole  and  James  </.  Scarborough,  contra. 

By  Court,  Binkino,  J.  Was  the  court  right  in  refusing  to  give 
the  second,  third,  and  fifth  requests  in  charge  1 

As  to  the  refusal  to  give  the  second  in  charge.  The  law  requires 
that  in  every  case  the  testator  must  know  the  contents  of  the  will ; 
but  in  ordinary  cases  the  law  will  take  his  bare  signature  as  proof 
that  he  does  know  them. 
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This  ia  not  an  ordinary  case.  In  this  caaey  the  person  who 
wrote  the  will  and  his  kin  took  a  large  part  of  the  property 
willeil  away. 

NoWy  in  such  a  case,  what  amount  or  kind  of  proof  does  the 
law  require  to  show  that  the  testator  knew  the  contents  of  the 
will  t  Does  it  require  proof  that  the  will  was  read  over  to  him 
or  read  by  him  Y  or  proof  that  he  gave  instructions  for  a  will  cor- 
responding with  the  will]  And  will  it  be  satisfied  by  proof  of 
no  facts  but  these  two — treading  or  instructions  ] 

It  is  admitted  on  aU  hands  that  proof  of  <Hie  or  both  of  these 
two  {f^stB  is  the  most  satisfactory  of  any;  still  we  are  not  pre- 
pared to  say  that  there  may  not  be  other  facts  the  proof  of  which 
will  be  sufficient;  but  this,  we  think,  we  may  say,  that  for  any 
facts  to  be  such  others,  they  must  be  as  potent  as  one  of  these 
two. 

In  such  a  case  as  the  present,  in  which  the  person  who  writes 
the  will  takes  a  large  interest  under  it,  and  he  a  stranger  to  the 
blood  of  the  testator,  the  presumption  of  law  is,  that  the  tes- 
tator, although  signing  the  will,  does  not  know  its  contents. 
The  onu8y  then,  is  upon  him  who  propounds  the  will  to  rebut 
and  overcome  this  presumption,  by  showing  that  the  testator 
does  know  the  contents  of  the  will  Now,  is  knowledge  of  the 
contents  of  the  will  susceptible  of  being  shown  by  proof  short 
of  that  above  indicated]  It  seems  difficult  to  conceive  that 
it  is:  See  Beall  v.  Manriy  5  Ga.  469;  Paske  v.  Ollai,  2  Piullim. 
323. 

There  is  nothing  contrary  to  this  view  evea  in  the  dicta  in 
Barry  v.  Butlin,  6  Eng.  Ecc.  417,  and  in  the  decision,  there  is, 
perhaps,  something  iu  accordance  with  the  view.  In  t^at  case 
there  were  interlineations  in  the  handwriting  of  the  testator, 
and  other  facts,  showing,  all  together,  that  he  must  have  read 
the  will  over. 

We  do  not  know  of  any  authority  for  the  distinction  taken  in 
the  request,  that  "it  is  only  in  a  esse  where  the  capacity  or 
mind  of  the  testator  is  doubtful,  and  the  person  writing  the 
will  takes  a  considerable  legacy  under  the  wiU,  that  the  law 
requires  proof  of  the  reading  of  the  will  by  the  testator,  or  a 
knowledge  of  its  contents."  Suspicion  is  aroused,  even  when 
the  testator's  capacity  is  undoubted.  The  Homan  law  enter- 
tained this  suspicion  to  such  a  degree  that  it  declared  that  the 
person  who  writes  the  will  shall  take  no  benefit  under  it:  Pashe 
V.  OllcUf  supra. 

We  think  that  we  may  say  that  if  the  case  be  one  ia  whiok 
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ihe  peraon  irbo  writes  Uie  wOl  takn  »  bags  beoflAi  tmdflr  i(^ 
tben,  in  order  to  show  iluit  the  testator  knew  the  oonteati  of 
the  willy  it  ie  neceaeaiy  to  profe  thst  the  will  was  read  to  hiin^ 
ar  read  by  him,  or  that  he  gave  inaftmotioiia  for  audi  a  will,  ov 
to  prore  aome  other  &et  or  fiMta  eipial  as  erideDoe  to  one  of 


In  the  preaeaat  case  the  peraon  who  wrote  the  will,  and  hia 
near  relations,  took,  aa  we  have  aeen,  a  large  ahara  of  the  propertj 
disposed  of  bj  the  wUL  We  oonseqaentlj  see  nothing  wfoog  in  the 
refusal  of  the  ooort  to  charge  this  second  request 

As  to  the  third  request.  Were  the  facts  that  this  testator  signad 
the  will,  and  said  that  it  was  his  will,  and  that  he  had  read  it 
or  heard  it  read,  such  as  to  require  a  jury  to  sustain  the  will, 
eren  though  the  peraon  who  wrote  the  will  took  a  large  benefit 
under  itt  This  is  the  question  inTolyed  in  this  request  And 
this  question,  according  to  the  view  already  taken  of  the  aeoood 
request,  may  be  resolved  into  this:  were  these  fiiets  as  strong 
aa  would  have  been  the  fact  that  the  testator  read  or  heard  read 
the  will,  or  the  fact  that  he  gave  instmodons  for  such  a  wiU, 
had  these  latter  facts  existedl  The  circnmstanoea  of  the  caae 
considered,  we  think  they  were  not  as  strong.  These  ciroum* 
stanoeB  go  far,  reiy  far,  to  show  that  the  testator  neither  read  the 
will  nor  heard  it  read.  If  he  neither  read  it  nor  heard  it  read, 
his  saying  that  it  was  his  will  could  amount  only  to  thia:  that  ha 
had  unbounded  confidence  in  the  person  who  draughted  it;  waa 
willing  blindly  to  accept  any  will  which  he  might  write.  The 
faek  of  the  signature,  then,  is,  of  all  those  mentioned  in  the 
request,  the  only  one  that  can  be  much  depended  on  as  a  real 
fiact  And  that  by  itself,  as  we  hare  seen,  will  not  da  Cer- 
tainly the  others  of  those  £sotB  add  yeiy  little  to  that  one— not 
enough  to  make  the  whole  lot  equal  to  a  reading  of  the  will  by 
or  to  the  testator,  or  to  instructioiBS  for  the  will,  giren  by  him. 
We  think,  then,  that  the  court  was  justified  in  refusing  this  re- 
quest. 

If  we  are  right  thus  far,  it  must  be  obrioiia  thai!  the  ooort  was 
light  in  refusing  the  fifth  request 

We  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed* 


Wni.  WaiRBs  sr  BmanauMt  ummB  Ix— Oaa  iHio  wiltM  a  will  te 
anothar  Is  not  thereby  Inoapaoitstid  from  taking  a  benefit  ander  it,  as  waa  the 
ease  nnder  the  BomaaUw:  Paabe  r.  OUtU,  2  Philhm.  323}  Nex$€n  t.  Ntxim^ 
S  Abb.  App.  Deo.  368.  Bat  if  the  benefit  ia  oonsiderable,  and  man  eepa- 
"Oially  if  the  beneficiary  is  a  etranger  to  the  testator's  blood,  the  will  ia  to  be 
Aa.  Daa  Yoii.  LXZI~4 
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TieiPad  with  ftrong  sospieioii  and  jwloiuyi  and  dear  proof  that  tiie  tertatoi 
kD0W  ita  oontenti,  and  that  it  waa  in  aooordanoe  with  his  intentiona.  ia  ra- 
qnirad  to  aoatain  it,  mere  proof  of  testamentary  capacity,  and  of  dne  and 
f onnal  exeo  ntion  of  the  will,  heing  snfikient:  1  Bedfield  on  WiOm,  158;  Tcm^ 
MwT.  TonMu,  19  Am.  Dea  606;  Clark  t.  FUter^  LL  402;  Hid  t.  Bar^ 
12  AU.  687;  BeaUv.  ifaiin,5Ga«  456;  Adair  v.  Adair,  30  Id.  102;  Cirtuner  t. 
Crumbaugh,  3  Md.  491;  Bym^M  StUUe,  Myrick'a  Piob.  1;  Bmdmg  t,  Aw- 
Ung,  36  N.  J.  Eq.  603;  Crispdl  t.  IMoib,  4  Barb.  393;  Newkcmse  ▼.  Godwm, 
17  Id.  236;  Lake  t.  Banneff,  88  Id.  49;  In  re  Wel^  1  Bedi.  238;  Wattermm 
V.  WaUermm^  1  Head,  1;  BiddeU  t.  Johnmm^  26  Gratt  152;  Paake  ▼.  OUai^ 
2  Phillim.  323;  IhameU  t.  CtM-Jield,  1  Bob.  Eco.  51,  62;  Barry  t.  BuOin^  1 
Cnrteii,  637;  DurUng  t.  LoveXaind^  2  Id.  225;  Ingram  v.  fTyo^t,  1  Hagg.  Eoo. 
884;  Bawcrth  t.  MarrhU,  I  MyL  ft  K.  643;  Baktr  t.  SaM,  2  Moo.  P.  0.  a 
817;  €hrevaUT.  Tyke,  7  Id.  820;  8.  0.,  24  Eng.  L.  ft  Eq.  53;  HegartyT. 
King,  7  L.  B^  Ira  18b  The  doctrine  is  perhapa  too  strongly  stated  by  Sir 
John  Nicholl  in  Faeke  ▼.  OUai,  2  Phillim.  823,  aa  foUows:  "By  the  Boman 
Law,  Dig.,  lib.  84,  sec  8,  qui  ae  eeripU  haredem  could  take  no  benefit  nndera 
wilU  By  the  law  of  England  this  is  not  the  case;  but  the  law  of  England 
requires,  in  all  instanoes  of  the  sort,  that  the  proof  should  be  dear  and  deoi- 
live;  the  balance  must  be  left  tit  egmUbrio;  the  proof  must  go,  not  merely 
to  the  act  of  aigning,  but  to  the  knowledge  of  the  contents  of  the  paper.  In 
ordinaiy  cases  this  is  not  necessary;  but  where  the  person  who  prepared  the 
instrument,  and  conducts  the  execution  of  it,  is  himself  an  interested  person, 
his  conduct  miut  be  watched  aa  that  of  an  interested  person;  propriety  and 
delicacy  would  infer  that  he  should  not  conduct  the  tnmsacticn;  and  a  /or 
Uari  in  a  case  where  he  is  the  confidential  attorney  of  the  deceased;  and 
where  the  benefit  conferred  is  to  a  considerable  amount.  The  presumption* 
and  onus  probandi  are  against  the  instrument;  but  as  the  law  doea  not  ren* 
der  such  an  act  inyalid,  the  court  has  only  to  require  strict  proof;  and  the 
MHtf  of  proof  must  be  increased  by  circumstances,  such  aa  unbounded  confi- 
dence in  the  drawer  of  the  will,  extreme  debility  in  the  testator,  dandestin- 
ity,  and  other  circumstances  which  may  increase  the  presumption  even  so 
much  aa  to  be  condusiye  i^ainst  the  instrumenl  In  the  absence,  however, 
of  any  droumstances  of  this  sort,  the  demands  of  law  may  be  more  easily 
satisfied." 

A  more  cautious  statement  of  the  doctrine  is  found  in  Barry  v.  ButUn,  1 
CurteLB,  637,  where  the  learned  Baron  Parke,  delivering  the  opinion  of  the 
fndidal-conmiittee  of  the  privy  council,  says:  "If  a  party  writes  or  prepares 
a  will  under  which  he  takes  a  benefit,  that  is  a  drcumstanoe  which  ought 
generally  toexdte  the  suspidon  of  the  court,  and  calls  upon  it  to  be  vigilant 
and  jealous  in  examining  the  evidence  in  support  of  the  instrument,  in  favor 
of  which  it  ought  not  to  pronounce  unless  the  suspidon  is  removed,  and  it  is 
judicially  satisfied  that  the  paper  propounded  does  express  the  true  will  of 
the  deceased."  And  in  a  subsequent  part  of  his  opinion  he  thus  oritidaea 
what  is  said  by  Sir  John  Nicholl,  in  Pcuke  v.  OIUU,  supra:  "It  ia  ssid  that 
where  the  party  benefited  prepares  the  will,  '  the  presumption  and  antu  pro' 
bandi  ia  against  the  instrument,  and  the  proof  must  go,  not  merdy  to  the  act 
of  mgning,  but  to  the  knowledge  of  the  contents  of  the  paper:*  Ptuke  t. 
OUai,  2  Phillim.  823;  and  that  'where  the  capadty  ia  doubtful,  there  must 
ba  proof  of  instructions  or  reading  over:'  BUUngkurH  v.  Vidtere^  1  Id.  187. 
If,  by  these  expresdons,  the  learned  judge  meant  merdy  to  say  that  thsva 
are  cases  of  wills  prepared  by  a  legatee  so  pregnant  with  suspicion  that  ^bay 
•ofl^  to  be  pvooonnoed  against  in  the  absence  of  evidence  in  support  of  tiiam» 
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tad  tbit  szteiidiQg  to  dasr  poroof  of  tke  aetiul  knowledge  of  Hm  eoutonts  by 
the  ■m»poeed  teetefcor;  and  that  instnietioBi  pnoeeding  from  him,  erthe  leed* 
ing  ofer  the  instmrnent  by  or  to  him,  are  the  oioet  eetirfeototy  eridenoe  of 
noh  knowledge— we  folly  oonoor  in  the  propontioiia  ao  vndantood.  In  all 
pffobahiliiy  the  leamod  jndge  intended  no  more  than  thia.  But  if  the  words 
«aed  are  to  be  oonatnied  strictly— if  it  ia  intended  to  be  atated  aa  a  mle  of 
Jaw  that  in  eveiy  oaae  in  which  the  party  preparing  the  will  deriTea  a  benefit 
uider  it^  the  <mu§  probatidi  ia  shifted,  and  that  not  only  a  certain  mcesorap 
bat  a  partienhur  spedea  of  proof  ia  tiieref ore  reqnired  from  the  party  pro- 
foonding  the  will — ^we  feel  bound  to  say  that  we  conceive  the  doctrine  to  be 
incofrect  The  strict  meaning  of  the  term  ontu  probcmdi  is  ibis:  that  if  no 
STideDce  is  given  by  the  party  on  whom  the  burden  is  ca8t»  the  iasne  most  be 
found  against  him.  In  sll  cases  thia  onus  is  imposed  on  the  party  propoond- 
iog  a  will;  it  ia  in  general  diidiaiged  by  proof  of  capacity  and  the  £sct  of 
ezecation;  from  which  the  knowledge  of  and  assent  to  the  contents  of  the 
instrament  are  assumed;  and  it  cannot  be  that  the  aimple  £sct  of  the  party 
who  prepared  the  will  being  tiim«<»1f  a  legatee  is  in  every  case  and  under  all 
circumstanoea  to  create  a  contrary  presumption,  and  to  call  upon  the  court  to 
pnmounoe  against  the  will,  unless  additional  evidence  is  produced  to  prove 
the  knowledge  of  its  contents  by  the  deceased.  A  aingle  instance  d  not  un- 
frequent  occurrence  will  test  the  truth  of  this  proposition:  A  man  of  acknowl- 
edged competence  and  habits  of  business,  worth  one  hundred  thousand 
pounds,  leaves  the  bulk  of  his  property  to  his  family,  and  a  legacy  of  fifty 
pounds  to  his  confidential  attorney  who  prepared  the  will;  would  this  fact 
throw  the  burden  of  proof  of  actual  cognizance  by  the  testator  of  the  con- 
tents of  the  will  on  the  party  propounding  it,  so  that  if  such  proof  were  not 
supplied,  the  will  would  be  pronounced  against?  The  answer  is  obvious;  it 
would  notb  All  that  can  be  truly  said  is,  that  if  a  person,  whether  attorney 
or  not,  prepares  a  will  with  a  legacy  to  himself,  it  is,  at  most,  a  suspicious 
circumstance  of  more  or  less  weight  acoordii^  to  the  facts  of  each  particular 
case;  in  some,  of  no  weight  at  all,  aa  in  the  case  auggested,  varying  accord- 
ing to  circumstances;  for  instance,  the  quantum  of  the  legacy,  and  the  pro- 
portion it  bears  to  the  property  disposed  of,  and  numerous  other  contingen- 
cies; but  in  no  case  amounting  to  more  than  a  circumstance  of  suspicion,  de- 
manding the  vigilant  care  and  circumspection  of  the  court  in  investigating 
the  case  and  calling  upon  it  not  to  grant  probate  without  full  and  entire  sat- 
isfaction that  the  instrument  did  express  the  real  intentions  of  the  deceased. 
)7^or  can  it  be  necessary  that,  in  all  such  caaes,  even  if  the  testator's  capacity 
is  doubtful,  the  precise  species  of  evidence  of  the  deceased's  knowledge  of 
the  will  is  to  be  in  the  shape  of  instructions  for,  or  reading  over  the  instru- 
ment. They  form,  no  doubt,  the  meet  satisfactory,  but  they  are  not  the  only 
satiafactory,  description  of  proof  by  which  the  cognizance  of  the  contents  of 
the  will  may  be  brought  home  to  the  deceased.  The  court  would  naturally 
look  for  such  evidence;  in  some  cases  it  might  be  impossible  to  establish  a 
will  without  it,  but  it  has  no  ri|^t  in  every  caae  to  require  it" 

This  case,  we  think,  expresses  the  true  limits  of  the  doctrine.  In  no  case 
is  a  will  invalidated  per  se  by  the  fact  that  it  was  written  by  a  favored  leg- 
atee: Ruding  v.  Ruling,  86  N.  J.  Eq.  603;  Baker  v.  BoU,  2  Moa  P.  C.  C. 
817.  That  fact  calls  for  a  careful  scrutiny  of  the  transaction,  and  throws 
upon  the  proponent  of  the  will  the  burden  of  showing  that  the  testator  had 
knowledge  of  its  contents  and  intended  its  dispositions  when  he  executed  it: 
Tomkm$  v.  TVmiibws,  19  Am.  Dec.  656;  Beall  v.  Mann^  6  Ga.  456;  RuMlmg  v. 
Rmding,  86  K.  J.  E.  603;   In  re  Welsh,  1  Redf.  243,  244;  Lake  v.  Ranney, 
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Bwb.  4%  and  otiur  mam  abow  dted.  But  to  have  that  eSee^  as  ahowa 
by  Baroa  Ruka^  the  beqaeat  nraat  be,  as  it  would  aeem,  l«rge  enoogh  to  war- 
rant a  aupidini,  vndv  tlie  eiromnatancea,  that  the  teatetor  was  i^povaot  of 
what  he  was  deia^  or  waa  aotiag  under  nndne  infinenoeu 

IvooKSiDKRABLX  Bbqitsr  TO  DRATrGHTBBCAK  ov  WiLL,  aa  in  the  ffloatra- 
tion  given  by  Baron  Paiice  in  Barry  t.  ButUn,  1  Cnitexa,  637,  we  have  no  donbt, 
woald  be  wholly  inaofficicnt  without  some  other  snapicioQS  circamatanoe  to 
throw  BQoh  doubt  npon  a  will  aa  to  call  for  the  stringent  proof  required  by 
the  doctrine  of  the  oases  above  cited.  It  wonld  be  abenrd  to  apply  such  a 
doctrine  to  a  caae  of  a  trifling  legacy  bestowed  oat  of  a  large  estate  npon  the 
attorney  or  other  person  preparing  a  will.  In  Coffin  v.  Coffin,  23  N.  Y.  9,  it 
was  directly  adjudged  that  the  fact  that  the  testator's  nephew,  who  prepared 
the  will  in  that  caae,  was  made  executor,  and  waa  given  a  legacy  of  four  hun- 
dred dollars,  ont  of  an  estate  of  fifty-five  thousand  dollars,  wonld  not,  with- 
out proof  of  some  other  circumstances  indicating  fraud  or  undue  influence, 
throw  suspicion  upon  the  wilL  It  will  be  found  to  be  the  general  rule  that 
where  a  will  has  been  refused  probate  because  it  contained  a  legacy  to  the 
draughtsman,  and  because  there  was  not  sufficient  evidence  that  it  was  in 
accordance  with  the  wishes  of  the  testator,  the  legacy  was  so  large  in  pro- 
portion to  the  rest  of  the  estate  as  to  give  ample  ground  for  doubt  and  sub- 
pidon  on  that  point,  or  the  attending  circumstances  were  suspicious. 

As  TO  Who  abe  wtthiit  Bulb  of  the  cases  above  cited,  it  is  safe  to  say 
generally  that  the  rule  is  broad  enough  to  include  any  one  who  writes  a  will 
containing  a  considerable  bequest  to  himself.    The  fact  that  such  a  person  is 
a  near  relative  of  the   testator  does   not  exempt  him  from  the  operation 
of  the  rule:  Hegarty  v.  King,  7  L.  R.  Ire.  18.    A  confidential  or  trust  rela- 
tion existing  between  a  testator  and  the  draughtsman  of  his  will,  where  the 
latter  is  greatly  benefited  by  the  will,  no  doubt  tends  to  increase  the  sus- 
picion attaching  to  the  transaction;  as  where  the  legatee  and  draughtanuui  of 
the  will  was  the  attorney  of  the  testator:  Ingram  v.  Wyatt^  1  Hagg.  Eoc.  391; 
Newhouse  v.  Oodvnn,  17  Barb.  236;  Durling  v.  Loodand,  2  Curteis,  225;  or 
his  trusted  medical  attendant:  OrevUle  v.  Tylee,  7  Moo.  P.  C.  C.  320;  S.  C, 
24  Eng.  L.  &  Eq.  53;  CrUpell  v.  Dubois,  4  Barb.  393.    But  though  the  legatee 
and  draughtsman  was  the  attorney  of  the  deceased,  it  will  not  invalidate  the 
will  if  there  was  no  undue  influence,  and  the  will  was  the  voluntary  act  of  the 
testator:   Post  v.  Mason,  91  N.  Y.  539;  S.  C,  43  Am.  Rep.  689;  BicUOe  v. 
Johnson's  Ex^r,  26  Gratt.  152;  Barry  v.  Builin,  1  Curteis,  637.    The  draughts- 
man of  the  will  may  not  himself  be  a  legatee  or  devisee,  and  yet  may  be  so 
far  benefited  by  the  will  as  to  bring  the  ease  within  the  rule  requiring 
strict  proof  of  knowledge  of  the  contents  and  of  assent  to  the  provisions  of 
the  will  on  the  part  of  the  testator;  as  where  the  will  iz  written  by  the  hus* 
band  of  the  chief  devisee  or  beneficiary:  Hill  v.  Barge,  12  Ala.  687;  Lake  r. 
Ranney,  83  Barbb  49;  especially  where  in  addition  to  this  there  is  a  confi- 
dential relation  existing  between  the  testator  and  the  writer  of  the  will:  Id. 
But  where  the  draughtsman  of  a  will  was  made  executor,  and  the  wiM  gave 
some  of  his  relatives  large  portions,  it  was  held  to  raise  no  presumption  of 
undue  influence  requiring  to  be  rebutted:  Carter  v.  Dixon,  69  Ga.  82.    So  a 
rector  of  a  church  which  is  made  residuary  legatee  imder  the  will,  who  baa 
the  power  of  nomination  to  certain  scholarships  in  a  theological  seminary 
ereated  by  it,  who  procures  the  will  to  be  drawn  and  superintends  its  execution, 
and  is  made  sole  executor,  is  a  person  so  benefited  by  the  will  as  to  require  clear 
proof  of  its  spontaneous  character:  In  re  Welsh,  1  Redf.  238.    The  will  need 
not  be  drawn  by  the  beneficiary,  to  bring  it  within  the  mle^  but  it  is  «nA"g*>t 
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if  he  proooras  it  to  be  dnvwn  by  snoikar,  am  the  ease  Uaft  cited  diovfti  (M 
/acUper  aSum,  /aeU  per  m.  That  where  a  wife  of  a  •gtanlyHo  pMeuad 
tain  codioila  to  be  dcawn  to  her  hoaband'a  will  ia  her  own  ibror  bj  bar 
attorney,  afcrong  proof  that  they  expraaaed  the  teatator'a  jntitiooa  waa  haU 
aoaeaaary:  Ddafidd  v.ParUh,  25  K.  Y.  9,  35. 

Direct  Proof  or  Tista.tob'8  SInowlkdgb  ov  Ooamns  aw  Whjl  Pb» 
PABXD  BY  Bkhxfigiakt  Under  it,  and  of  itR  aooordanoa  with  bia  jnteatimia, 
Bot  required;  it  may  be  infatred  from  eironmatanoea:  Bawmik  t.  MmritUf 
I  Myl.  &  K.  643;  iVenm  t.  ^«bm»,  3  Abb.  App.  Deo.  36a  It  med  not  U 
directly  ahown  -tiiat  prior  inatraotiona  were  given  by  the  taatator  for  the  wiU, 
cr  that  it  waa  read  to  or  by  him  at  the  time  of  ezecntion :  DmrUmg  ▼.  Xoea* 
knd,  2  Oarbeia,  227;  Barryr,  BmUi^  1  Id.  637;  Ontpeav.  Dub6U,  4BBib.393. 
6ee  extract  from  the  opinion  of  Baron  Parke  in  Barry  t.  BtMn^  mipra^  gi^oB 
Bear  the  beginning  of  thia  note.  In  DurUng  T.  Lomlamdj  2  Onrteia,  227,  in 
the  prerogatiye  court  of  Canterboryy  Sir  Herbert  Jenner  seema  to  qnaation  the 
Jnatioe  of  Baron  Parke'a  oritieiBm  on  the  caaeof  Padse  ▼.  OUait  2  Pbillim.  328» 
in  the  same  oonrt  Referring  to  Barry  ▼.  BtUlin,  1  Cnrteia,  637,  heaaya:  '"Bat 
I  moat  aay  that  in  reading  that  judgment,  though  I  aooede  to  eveiy  one  of  the 
doetrinea  and  prihdplea  laid  down  in  it,  I  am  not  aware  thait  thia  ooort  baa 
•rer  acted  on  any  other  or  different  prinoiplea;  that  it  baa  ever  held  that,  in 
any  individual  caae,  or  unlesa  when  the  partioalar  oireumatanoea  of  the  caaa 
require  it,  where  the  drawer  of  a  will  takea  a  oonaidenble  benefit  under  it, 
lie  waa  bound  to  do  more  than  ahow  that  the  deoeaaed  had  a  knowledge  of 
tiie  contenti  of  the  will;  it  never  haa  been  the  doctrine  of  thia  ooort  that  it  ii 
Beoeaaary  in  all  caaea  to  proTO  that  the  will  waa  read  over  to  the  deoeaaed,  or 
that  it  waa  drawn  from  inatraotiona  given  by  him.  It  never  waa  the  dootrine 
of  thia  oonrt,  whatever  may  have  fallen  from  thia  dhair,  that,  without  read- 
ing orer  or  without  inatraotiona,  it  ia  impoaaible  to  prononnoe  for  audi  a  will 
I  never  undevBtood  the  dootrine  of  thui  court  to  go  beyond  thia,  namely,  that 
it  ia  a  circumstance  which  ahonld  awaken  the  vigilance  and  jeakniay  of  tiie 
court  to  watch  and  see  whether,  by  aome  means  or  other,  a  knowledge  of  the 
aontenta  waa  brooght  home  to  the  deceased,  or  it  waa  shown  that  it  waa  the 
intention  of  the  deoeaaed  to  make  such  a  disposition  of  his  property,  which 
the  court  woold  accept  aa  auffident  proof,  notwithstanding  that  the  drawer 
of  the  will  took  a  considerable  benefit  under  it.  I  do  not  apprehend  that 
there  is  any  technical  role  which  requiree  proof  that  a  will  has  been  read  by 
or  to  the  deceased,  or  that  it  waa  prepared  from  instractions  given  by  him. 
Even  in  Paske  r.  OUat,  2  Fhillim,  323,  it  was  not  laid  down  that  sodi  proof 
wav  naeessary ;  but  if  the  coart  waa  sattafied  tiiat  the  instrument  did  contain 
the  real  intentiona  of  the  testator,  although  there  was  no  proof  of  reading  over 
and  no  proof  of  instructions,  it  would  grant  probate  of  xt." 

Where  a  testatrix  waa  ahown  to  have  possessed  suflSoient  mental  capacity 
and  could  read  and  write,  although  it  did  not  appear  that  she  read  the  will 
at  the  time  of  ita  execution,  it  having  been  xnrepared  by  the  principal  bene- 
fifliary  therein,  it  waa  held  that  the  fact  that  she  retained  it  in  her  possesaion 
aevend  yeara  afterwards  waa  a  dronmstance  from  which  it  might  be  inferred 
that  ahe  was  acquainted  with  ita  contents:  NexBen  t.  Nexaen^  3  Abb  App 
Dec.d6a 

If  it  dearly  appeara,  directly  or  indirectly,  that  the  will  is  in  accord  with 
the  preyioiia  diieetions  or  intentions  of  the  testator,  and  in  confoimity  with 
hia  lalationa  to  members  of  his  family,  who  are  thereby  benefited  or  exdnded 
aa  the  caaa  may  be,  there  being  no  evidence  of  undue  influence  or  iiaody  or 
of  want  of  teatamentary  capacity,  the  will  muat  be  auatained,  altJwngh  pre- 
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pind  lij  a  prtnoipal  bensflobry:  Barry  ▼.  BtMh  1  Ourtob,  637;  Bunu^§  A- 
taK  Myriok'a  FkoK  1;  RiddeU  y.  Johmon'M  3aBeoiaor,  26  Gntt  152;  Dale  r. 
Dale,  86  K.  J.  Bq.  269.  Thus  in  Barry  ▼.  BMn,  wprOf  the  will  was  sas- 
Uined,  altluNigli  it  ezdoded  (he  testaWa  ■on»  and  gave  one  fourth  of  the 
estate  to  the  solicitor  who  prepared  the  will,  and  althon^  the  testator  was 
of  weak  though  testable  mind,  it  appearing  that  the  solicitor  was  an  old  and 
intimate  friend  of  the  testator,  and  that  the  latter  had  been  estranged  from 
his  son  for  several  years  on  acoonnt  of  the  latter's  misoondnct;  and  it  farther 
appearing  that  the  solicitor  took  pains  to  have  the  will  openly  ezecated  in 
the  presence  of  respectable  witnesses.  So  where  one  of  the  two  sons  of  the 
testatrix,  to  whom  most  of  the  estate  was  given,  acted  as  amannensis  in  giv- 
ing instructions  for  the  will,  and  aided  in  obtaining  it  from  the  lawyer  for 
ezeontion,  it  was  held  good,  it  appearing  that  she  had  quarreled  with  her 
other  sent  Date  t.  Dale,  eupra.  In  Swinfen  v.  Sunnfen,  1  F.  &  F.  884,  the 
will  was  prepared  by  the  attorney  of  the  principal  devisee  from  instmctiooBy 
elicited  by  interrogatories  from  the  testator,  who  was  in  the  last  stages  of  bodily 
infirmity  from  old  age,  bedridden,  utterly  helpless,  and  of  at  least  doubtful 
capacity,  and  yet  it  was  sustained  by  the  jury,  and  the  verdict  was  not  dis- 
turbed, though  seemingly  not  entirely  satisfactory  to  the  courts  judging  from 
the  charge.  Where  the  testatrix  was  ninety  years  of  age,  and  the  will  was 
drawn  from  instructions  of  the  chief  beneficiary,  with  whom  she  lived,  it  waf 
upheld,  it  appearing  to  have  been  in  accordance  with  a  prior  agreement:  Stein 
V.  VrMtuhi,  4  Red!  44L  In  HandUy  v.  Staeey,  1  F.  ft  F.  574,  a  will  drawn 
by  the  devisee's  son,  an  old  friend  of  the  testator,  was  sustained,  it  appear- 
ing to  have  been  prepared  by  the  testator's  request,  and  to  have  been  his  vol- 
untary act  Where  a  will  disinherited  the  next  of  kin  in  favor  of  strangers, 
and  was  prepared  from  instructions  communicated  to  them  in  secret,  being 
drawn  out  by  the  attorney  for  the  testatrix,  it  was  sustained,  though  it  was 
never  read  to  her,  it  appearing  that  it  was  in  accord  with  her  previously  ex- 
pressed intentions,  and  that  she  knew  and  approved  its  contents;  Ooodacre  v. 
Smith,  L.  B.  I  P.  859;  a  C,  36  L.  J.  P.  43;  a  C,  15  L.  T.  54. 

Even  though  it  appear  that  a  will  prepared  by  a  principal  beneficiary 
therein  has  been  read  over  to  or  by  the  testator,  there  is  no  unbending  rule 
of  law  that  he  must  be  taken  to  have  known  and  approved  the  whole  of  ita 
•ontents,  but  that  is  a  matter  to  be  determined  from  the  evidence:  FuUon  v. 
Andrew,  L.  B.  7  H.  L.  418;  a  C,  44  L.  J.  P.  17;  32  L.  T.  209;  23  W.  IL 
566. 

It  usually  happens  that  where  a  will  is  refused  probate  because  preparad 
by  one  largely  benefited  by  it,  and  because  it  is  not  shown  to  have  been  pre* 
pared  aooording  to  prior  instructions  of  the  deceased,  or  that  its  contents 
were  known  to  him,  there  is  something  more  to  condemn  the  transaction  than 
the  mere  absenoe  of  affirmative  evidence  of  the  testator's  want  of  knowledgei 
Thus  in  Ingram  v.  WyaU,  1  Hagg.  Ecc.  384,  and  DurUng  v.  Loveland,  2  OnrteiSy 
225,  there  was  evidence  of  doubtful  capacity  on  the  part  of  the  testator.  In 
WaUereon  v.  Watterson,  1  Head,  I,  it  appeared  that  the  testator  could  neither 
read  nor  write.  In  Ifoke  v.  Ranney,  33  Barb.  49,  and  Newlwuee  v.  Oodwin, 
17  Id.  236,  there  was  evidence  of  great  confidence  between  the  testator  and 
the  draughtsman  of  the  will,  and  great  influence  by  the  latter  over  the  for- 
mer, and  it  farther  appeared  that  the  dispositions  of  the  respective  wills  were 
grossly  unjust  to  near  kindred.  These  circumstances  increased  the  suspicion 
surrounding  the  transaction  in  each  case,  and  served  to  confirm  the  presnmp* 
tion  that  the  testator  did  not  know  the  real  nature  of  the  instrument  he 
lif^niog. 
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BOWEN  V.  Slaughteb. 

[MaMMu.m.1 
Pamu.  Kfiii— la  TO  BnLAnr  LAmrr  Axnovxir  nr  Obavt  k  ■<!miMfl>l> 
Evu>m<a  AuuinnTaATOmASTalBmosDnrOiJURto  "AlfrtdBtown" 
wasAUndBonirBn  it  adndnibkvpon  proof  tliAltlimwMiiOMidiiMrMa 
M  '  'Alfred  Brown  "  wlio  ooold  bare  been  tiM  reo^kot  cl  «Mh  gnat. 

Bill  bj  ihe  heira  at  law  of  Alfred  Bowen  to  haTe  certain  land 
decreed  to  belong  to  them,  and  to  be  delivered  up  to  them.  It 
appeezedy  in  sabstance,  from  the  bill,  that  Alfred  Bowen  having 
two  chances  in  the  drawing  of  certain  land  aoqnired  from  the 
Creek  nation,  hia  name  was  erroneonsl j  entered  Alfred  Brown, 
and  a  lot  of  land  was  drawn  to  that  name,  but  Bowen  never 
knew  it.  Amos  Brown,  one  of  the  defendants,  took  advantage 
of  the  mistake,  and  took  a  grant  of  the  land  in  the  name  of  Alfred 
Brown,  and  sold  it  to  Slaughter,  the  other  defendant  The  bill 
charged  full  knowledge  of  the  facts  on  both  defendants.  At- 
tached to  the  bill  as  an  exhibit  was  a  list  of  the  names  of  all  the 
persons  entitled  to  participate  in  the  drawing,  and  showing  that 
there  was  no  such  person  as  Alfred  Brown  named  therein.  I>e> 
murrer  to  the  .bill  sustained*  and  the  bill  dismissed,  to  which  the 
plaintifTs  excepted. 

Fish  and  EMnton^  per  B.  IIUl,  toft  the  plaintiflk  in  error. 

Blandfard  and  Crawfordf  contra. 

By  Court,  Bkxniho,  J.  Was  the  court  right  in  sastaining  the 
demurrer  and  dismissing  the  billl 

The  case  presented  hy  the  bill  is  one  of  latent  ambiguity. 
The  grant,  upon  its  face,  shows  nothing  ambiguous.  It  is  to 
Alfred  Brown,  and  there  is  nothing  on  its  face  to  show  that  no 
such  person  as  Alfred  Brown  ever  existed.  When,  however,  inquiry 
outside  of  the  grant  comes  to  be  made  for  this  Alfred  Brown,  no 
such  person  is  to  be  found.  This  outside  inquiry  shows  the  grant| 
which  had  appeared  unambiguous,  to  be  ambignoos.  The  case  be- 
comes one  of  latent  ambiguify. 

And  aliunde  evidence  is  admissible  for  the  purpose  of  clearing  up 
a  latent  ambiguity.  One  of  Bacon's  mairims  is,  AmbiguiUu  twr- 
lorum  UUene  verifiealione  euppletur,  nam  quod  ex  /aeto  oritur  am- 
biffuumj  veri/icatume  /aeti  UMitur:  1  GreenL  Bv.  297;  Henderson 
V.  Hadeney,  23  Qh.  383  [68  Am.  Dea  529]. 

And  this,  if  not  more  than  this,  is  ^'dechured"  to  be  the  law  by 
an  act  of  the  last  I^islatnre. 

The  complainants,    then,   may  at  law,  show,  if  they  oan,  by 


186  Carmr  v.  Ubai.,  [Georgia^ 

parol  evidenoey  what  the j  allege  to  be  trae  in  their  bilL    And  if 
they  can  do  this  at  law,  they  have  no  right  to  oome  into  eqnitf  • 
We  think  that  the  oonrt  was  right  in  dismiflsing  the  bill. 
Judgment  affirmed. 

McDonald,  J.,  delivered  a  diaaenting  opinion. 


Pabol  Etidbkcb  To  Explain  Latent  AianourrT  in  deed:  8m  Sargtni  ▼• 
Adams,  63  Am.  Bea  718,  andnoteL 

Parol  Ettosnci  to  Idkntift  Psbson  ob  Thino  intended  by  a  deed  cr 
other  writing:  See  Henderson  t.  Hadeney,  68  Am.  Deo.  529;  Bwmm^i^  ▼• 
£e<for{^, 65  Id.  639;  ^ariif^ ▼.  Commofi, 64  Id.  448;  AMry  T.  Yre&iter,6a 
Id.  274,  and  notes.  The  principal  case  is  followed  on  this  point  in  Tmgffis  ▼. 
McMaOi,  38  Ga.  650. 


Carter  v.  Neal. 

C24  OaoaeiA,  Ma.] 
COBPORATION  IS  OUILTT  OT    No  FraUD  ON  CrSDITOKS    BT  PbOCUKINO  ACT 

AUTH0BI2INO  Bonds  to  be  issned  by  it,  seonred  by  a  tmst  deed  of  its 
property,  and  even  if  it  is  injorions  to  creditors,  they  are  without  remedy 
in  the  absence  of  actual  frand. 
Stookholdbb  is  not  PRBCLumsD  ntoM  Advangino  Monxt  to  Gobpoba- 
tton  on  securities  anthorixed  by  law,  if  there  ii  no  frand. 

MlBOOKDnCT    OF   TRUSTEES    UNDER    TrUST   DeED    IN    NOT  SeLUNO  CANNOT 

AV7ECT  Creditors  or  impair  their  rights  nnder  the  deed. 

Bill  to  Restrain  Trustees  under  Trust  Deed  from  Seluno,  filed  by 
an  unsecured  creditor  of  the  same  debtor,  alleging  that  after  selling  and 
paying  the  debts  secured  by  the  deed,  the  trustees  will  abuse  their  tnisi 
by  applying  the  residue  of  the  proceeds  to  the  claims  of  persons  not 
creditors,  raises  no  equity  entitling  the  complainant  to  reliet 

Debtor  may.  Without  Providing  for  Ezistino  Dbbis,  Cbratb  New 
Debt,  honajide,  and  give  a  trust  deed  to  secure  it. 

Principle  that  Crbditob  having  two  Funds  may  be  Compelled  ts 
Exhaust  One  of  them  before  resorting  to  the  other,  by  a  creditor  who 
can  resort  only  to  the  other  fund,  applies  only  where  there  is  a  common 
debtor. 

Creditor  of  Corporation  Who  can  also  Resort  to  STOCKHOLDEBa  sab 
NOT  two  Funds,  in  such  a  sense  as  to  be  compelled  to  resort  first  to  the 
stockholders  at  the  suit  of  a  corporation  creditor  who  has  no  recourse 
against  the  stockholders,  because  the  stockholders  are  not  oommon 
debtors. 

CbBDITOB  cannot  BE    SUBROGATED  TO    ANOTHER  CbBDIXOB'8  BIOBTB  WXEH*^ 

OUT  Paying  or  offering  to  pay  the  latter*s  debt. 
Cbbditor  of  Corporation  cannot  bb  Subrogated  to  Anotheb  Obbd* 
rroR's  Right  against  Stockholders  even  by  paying  the  latter's  «l*«»»,^ 
where  the  former  has  no  recourse  against  the  stockholders. 
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OsBTOKAnoir  Obxdixqb  UimouBXD  GimroT  hati  Dbgro  tbat  Mohst 
Raiskd  vkdsr  Trust  Died,  whereby  another  ereditor  ii  Moored,  may 
be  paid  otot  to  him  to  enable  him  to  obtun  an  amtignment  of  oertaia 
bonde  held  by  the  Utter  oredxtor,  entitling  him  to  reeort  to  the  itock- 
holden* 

Bill  by  the  plaintifi^  as  admixiistratrix  of  Joseph  Neal,  de- 
esasedy  a  oreditor  by  note  of  the  Coweta  Falls  Manofaotttring 
Company,  to  restrain  a  sale  of  certain  property  of  the  company 
under  a  trust  deed  given  pursnant  to  an  act  of  the  legislaturcy 
to  secure  certain  bonds,  for  payment  of  vhidi  the  stockholders 
of  the  company  were  also  made  personally  liable.  The  defend- 
snt  Carter  was  a  large  holder  of  the  bonds,  and  was  also  a 
■tockholder  in  the  company.  The  other  defendants  were  tros- 
tees  nnder  the  tmst  deed.  The  points  relied  on  by  the  plaintiff 
appear  from  ihe  opinion.  The  court  below  granted  an  injunc- 
tion, which  it  refused  to  dissolve  on  the  coming  in  the  answer,  of 
EzceptionB  by  the  defendants. 

Dougherty  and  HoUy  for  the  plaintiffs  in  error. 
B,  HiU  and  DenUm,  eanira. 

By  Court,  McDonald,  J.  The  grounds  of  oomplaint  en  which 
the  complainant  founds  her  equity  are : 

1.  That  the  company,  ihe  Coweta  Falls  Mannfiictnring  Com- 
P^^7f  applied  to  the  legislature  and  obtained  authority  to  iasae 
ta  bonds  to  the  amount  of  thirty  thousand  dollars,  to  be  secured 
by  deed  of  trust  or  mortgage. 

2.  That  the  company  issued  bonds  to  that  amount,  and  the 
defendant  Carter  became  the  purchaser  of  bonds  to  the  amount 
of  ten  thousand  dollars,  which  have  been  due  and  unpaid  for  a 
number  of  years. 

3.  That  the  company  made  a  deed  of  trust  conveying  aU  its 
property  with  inconsiderable  exceptions,  to  trustees  named  in 
the  bill,  to  secure  the  payment  of  the  bonds. 

4.  The  trustees  were    notified  several  years  ago  that  the  com 
pany  had  made  default  in  payment  and   were  required  to  selL 
They    repeatedly    advertised    Ihe    property  for   sale    and  as  re- 
peatedly  failed  to  selL 

5.  Two  trustees  have  declined  to  act,  and  B.  L.  Mott  pretends 
to  act  as  a  substitute,  and  they  have  advertised  the  real  and  per- 
•Bonal  property  to  be  sold  under  the  trust  deed,  on  the  first 
Tuesday  in  November,  1856  [1857 1],  and  will  sell  unless  enjoined, 
and  apply  the  proceeds  of  sale  first  to  the  bonds,  and  then  to 
•ome  one  else  to  whom  the  said  company  is  in  no  wise  indebted, 
vnder  some  private    arrangement   unknown  to   the  complainanL 
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6.  The  nid  company  is  inaolTeati  and  ihe  trust  deed  is  fraud- 
olent  as  to  oomplainant's  intestate,  who  was  a  creditor  of  the 
company,  and  no  provision  was  made  for  the  payment  of  his 
debt. 

7.  That  the  defendant  Garter  has  a  doaUe  seoority;  one^  the 
liability  of  the  company ;  and  the  other,  the  liability  of  the  stixsk- 
holders. 

8.  That  Garter  at  the  time  the  bonds  were  iasaed  was  a  stock- 
holder in  the  company  to  the  amount  of  ten  thousand  doilars — 
the  stockholders  are  all  responsible  men — and  complainant  can 
look  only  to  the  assets  of  the  company,  the  charter  exempting 
the  private  property  of  the  stockholders  from  liability  for  the 
debts. 

9.  The  sale  was  freqaently  advertised  when  property  would 
have  brought  a  fair  value,  but  Under  one  pretext  or  another  the 
sale  was  delayed,  and  if  now  sold,  it  will  be  at  a  ruinous  sacri- 
fice, because  of  the  uncertain  state  of  monetary  matters  now  ex- 
isting. 

10.  The  bill  was  amended,  and  charges  that  the  factory  build- 
ing was  sold  in  1855  at  sherifiTs  sale,  under  a  /£.  ^  in  favor  of  the 
defendant  Faiish  Garter  against  the  company,  and  Garter  gave 
notice  at  the  sale,  and  before  any  bid  was  made,  that  the  factory 
building  and  the  lot  were  to  be  sold  subject  to  the  bonds. 

11.  Under  that  notice  John  L.  Mustian  became  the  purchaser 
at  eight  thousand  or  nine  thousand  dollars,  Mustian  knowing 
that  he  was  purchasing  subject  to  the  incumbrance  of  the 
bonds. 

12.  That  the  said  property  was  worth  between  nineteen  thou- 
sand and  twenty  thousand  dollars,  free  from  incumbrances. 

The  bill  prayed  that  the  complainant  may  be  subrogated 
to  the  rights  of  the  bond  creditors;  that  the  trustees  be  re- 
quired to  hold  up  the  surplus  of  the  proceeds  of  the  sale,  to 
be  applied  to  the  payment  of  the  indebtedness  of  complainant;  that 
the  trustees  be  required  to  sell  the  factory  buildings  and  the  lots 
whereon  they  are  situated,  before  selling  any  other  property  in  the 
said  deed,  and  apply  the  same  to  the  payment  of  the  bonds;  that 
the  trustees  may  be  required  to  pay  to  complainant  from  the 
proceeds  of  the  sale  an  amount  equal  to  her  debt,  which  amount 
she  may  pay  to  Garter,  and  that  Garter  may  be  required  to  assign, 
and  transfer  to  complainant  as  administratrix,  bonds  to  the  same 
amount,  and  that  the  stockholders  be  decreed  to  pay  them,  and  for 
other  relief. 

There  is  nothing  fraudulent  in  the  procurement  of  the  act  of 
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tliB  luiLiilaliiim  to  Mtliftriift  the  oompanj  to  Imuo  konds  oq  Hm 
■ecuity  of  a  deed  of  tnut  or  mortgage.  It  was  no  doabt  done 
to  facilitate  tho  obtahuneiit  of  money  for  the  nee  of  tbe  com* 
pany.  If  obtained,  and  appropriated,  bona  fid$,  to  the  nae  of 
the  company,  it  ooold  not  affect  injiuioiialy  the  lights  of  pre- 
inriirtang  cteditors.  But  if  the  effect  had  been  adTerse  to  their 
interest,  if  it  was  withont  frand,  it  ooold  be  no  gxoond  of  com- 
plaint. It  most  in  sach  cases  be  attribated  to  the  conseqnences 
<^  risk  or  mistaken  enterprise. 

If  the  tranaaction  was  withont  finand,  there  coaU  be  no  ob- 
jection to  a  stockholder  advancing  money,  as  an  indtridna],  on 
aecorities  anthoriaed  by  the  law  of  the  land. 

The  bill  shows  that  the  creditor  several  years  ago  notified  the 
trustees^  to  whom  the  greater  part  of  the  property  had  been  con- 
veyed in  tmst  for  the  payment  of  the  bonds  issued  by  the  com* 
pany,  that  the  company  had  made  defimlt  in  payment^  and  that 
he  required  them  to  sell,  and  that  the  trustees  repeatedly  advw 
tised  the  property  for  sale,  and  as  firaquently  fiedled  to  selL 

This  alleged  misconduct  of  the  trustees,  if  it  be  misoonducti 
oannot  impair  the  rights  of  the  creditor  to  urge  upon  them  the 
execution  of  their  duty,  and  to  receive  the  amount  to  which  he 
Is  entitled  when  the  sale  is  made. 

The  allegation  that  Bandolph  L.  Mott  pretends  to  have  been 
substituted  in  place  of  a  trustee  idio  has  declined  acting,  and 
that  the  trustees  have  advertiaed  the  real  and  personal  property 
described  in  the  deed  of  trust  to  be  sold,  and  that  it  will  be 
sold  if  the  sale  be  not  enjoined,  and  that  the  proceeds  of  the 
sale  be  first  applied  to  the  payment  of  the  bonds  outstanding, 
and  the  balance,  after  the  said  payment,  to  some  one  individual 
or  individuals  to  whom  the  said  company  is  in  no  wise  indebted 
under  some  private  agreement  between  the  said  individual  or 
individuals  and  the  trustees,  which  is  unknown  to  the  complain- 
ant, presents  no  equity  against  the  bond  creditor.  The  com* 
plainant  does  not  allege  that  Mott  has  not  been  actually  and 
legally  constituted  a  trustee  as  a  substitute  for  one  of  those 
who  has  declined  acting.  If  the  trustees  proceed  to  sell  and 
pay  the  creditor  the  amount  of  his  bonds,  it  is  their  duty  to  do 
it,  and  if  they  abuse  their  trusty  in  the  manner  suggested, 
afterwards,  they  are  responsible  to  whomsoever  they  may  ii\jure 
thereby;  but  the  creditor  is  not  to  be  delayed  by  such  a  imgps 
tion.  The  allegation  is  supported  by  no  fact^  and  as  the  com- 
plainant has  stated  it,  must  be  conjectural  altogether.  A  party 
cannot  by  his  own  fancies  create  an  equity  for  himself. 
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That  Uie  oamplftinant'a  intestate  was  a  creditor  of  tbe  com- 
panj  at  the  time  of  the  execation  of  the  deed  of  trust,  aad  that 
no  proTunon  waa  made  for  the  paymeRt  of  his  debts,  does  not 
infect  the  transaction  with  fraud.  It  was  a  deed  executed  for  a 
▼aluable  and  sufficient  conmderation,  fairly  paid,  and  ezpresslj 
authorized  by  act  of  the  legislature.  This  court  has  held  that  a 
debtor  may  by  a  mortgage  prefer  one  creditor  to  another.  The 
principle  for  which  the  counsel  for  defendant  in  error  seems  to 
contend  applies  entirely  to  voluntary  oonveyances  for  considera- 
tion of  blood,  post-nuptial  marriage  settlements,  and  the  like. 
But  it  has  never  been  held  that  a  person  may  not  bona  fide  create 
a  new  debt,  and  give  a  lien  on  his  property  to  secure  its  pay- 
ments, without  maVing  provision  for  paying  all  he  owes  at  the 
time. 

The  doctrine  that  a  creditor  has  two  funds  to  which  he  may 
resort  does  not  apply  to  a  case  like  this.  The  fiyids  must  be 
the  funds  of  a  common  debtor.  The  C!oweta  Falls  Manufactnr- 
ing  Company  owes  both  debts.  The  private  property  of  the 
individual  stockholders  is  responsible  for  the  payment  of  the 
bonds  held  by  Carter,  and  they  may  become  his  debtors.  It  is 
not  liable  and  cannot  be  made  subject  to  the  payment  of  the 
debt  of  the  complainant.  The  stockholders  are  not  the  oomcmon 
debtors  of  both  creditors.  The  private  property  is  made  respon- 
sible for  the  bond  debts  to  enable  the  company  to  offer  a  higher 
security  to  induce  capitalists  to  take  them.  The  stockholdem 
are  therefore  securities.  They  are  so  mu<sh  so  that  they  have 
an  equity  to  compel  bond-holders  to  exhaust  the  property  in 
trust  for  their  payment  before  they  can  resort  to  them:  Aldrich 
V.  Cooper,  8  Vee.  388;  Ex  parte  KendaU,  17  Id.  614;  Dorr  v. 
ShcM),  4  Johns.  Ch.  19;  Hayes  v.  Ward,  Id.  123  [8  Am.  Dec.  554]. 

That  the  defendant  Carter  was  a  stockholder  in  the  company 
at  the  time  bonds  were  issued  does  not  give  the  complainant  an 
equity.  A  stockholder  who  advances  his  money  on  the  security 
afforded  by  the  statute  is  as  much  entitled  to  protection  as  any- 
one ebe.  The  company  is  one  person  in  law  and  he  another. 
If  the  company  prove  insolvent,  he  must  sustain  a  ratable  loss 
with  the  other  stockholders,  but.  he  is  in  law  and  equity  entitled 
to  the  security  as  flEu*  as  it  goes. 

The  misconduct  of  the  trustees  in  not  selling  when  they  ought 
to  have  sold,  and  probable  loss  likely  to  accrue  to  creditors 
in  consequence  thereof,  cannot  affect  the  rights  of  the  bond- 
holders. 

The  notice  given  at  the  sheriff's  sale  by  Carter  does  not  affect 
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his  lightB  npoii  the  bonds.  He  gives  the  legtl  notice  to  the 
tmslees  to  niae  his  mooej,  and  he  caanoi  be  dekjed  to  litigate 
at  the  instance  of  creditors  idio  offer  him  no  indemnity^  and 
who  are  competent  to  litigate  for  themselves.  The  property,  it  is 
alleged,  was  sold  under  a  ^  yo.  in  &Tor  of  Parish  Garter,  against 
the  company.  Garter  held  bonds  under  a  deed  of  trost,  and  aL 
though  he  might  have  had  a  resort  in  respect  to  them  upon  the 
priYate  property  of  the  stockholders,  he  had  a  right  to  retain  ail 
the  security  the  law  would  entiUe  him  to  for  the  payment  of  his 
bonds;  and  one  of  the  securities  which  he  could  be  entitled  to 
was  to  have  the  company's  property  sold  subject  to  his  older 
lien.  If  he  continued  to  be  a  stockholder,  as  the  bill  alleges, 
the  greater  the  interest  it  was  to  him  to  have  it  so  sold,  to  save 
his  individual  property  from  the  ultimate  ratable  payment  of  the 
bonds. 

The  price  paid  for  the  property  by  John  L.  Mustian,  the  pur^ 
chaser,  and  the  value  of  it  free  from  incumbrances,  can  liave  no 
influence  on  the  present  inquiry. 

There  is  nothing  in  the  bill  which  entitles  this  complainant  to 
be  subrogated  to  the  rights  of  the  defendent  Garter.  Garter  has 
not  received  his  money.  The  complainant  has  neither  paid  nor 
<^ered  to  pay  his  debt  in  order  to  claim  to  be  subrogated  to  his 
rights.  But  if  she  had,  she  could  not  in  that  way  be  subrogated 
to  his  rights  so  as  to  convert  her  debt  against  the  company  into 
a  demand  having  the  security  of  the  private  property  of  the  stock- 
holders for  its  payment.  But  if  the  defendant  Garter  has  a  remedy 
against  the  property  sold  under  his  Ji.  /a,  by  reason  of  the  cir- 
cumstances  under  which  the  sale  was  made,  which  she  has  not  the 
power  to  use  to  subject  that  property  to  the  payment  of  her 
debt,  she  might  perhaps  by  discharging  his  debt  entitle  herself 
to  be  substituted  in  his  stead,  and  proceed  in  that  way  to  send 
the  bonds  against  that  property,  but  she  has  certainly  no  equity 
to  lestrain,  and  for  her  convenience  subject  him  to  delay  and  ex. 
pense  which  she  may  be  unwilling  to  encounter.  We  do  not 
say  that  she  may  not  use  the  same  remedy  to  subject  that  property 
to  the  pajrment  of  her  debt  if  she  fails  otherwise  to  get  it.  We 
pass  no  judgment  on  that. 

The  complainant  has  no  right  to  ask  a  decree  that  money 
raised  from  the  sale  of  the  company's  property  should  be  paid 
to  her  to  hand  to  Gai-ter,  and  claim  therefor  an  assignment 
of  bonds  of  equal  amount,  that  she  may  be  enabled  to  turn 
•round  and  collect  them  from  the  private  property  of  the  stock* 
liolders.     Neither  the  object  nor  the  process  proposed  to  be  used 
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in  its  aooompliahment  will  be  countenancod  by  a  ooort  of  equity. 
It  will  be  the  traoBfer  of  a  claim  satiafied  in  law. 

It  is  the  duty  of  the  trustees  to  return  any  surplus  of  money 
in  their  hands  remaining  from  the  sale,  after  paying  the  bonds, 
for  the  payment  of  the  company's  debts;  and  the  allegation  in 
the  bill  founded  on  conjecture  only  is  not  sufficient  to  warrant 
the  court  in  granting  an  injunction  restraining  them  from  doing 
an  act  forbidden  by  their  duty. 

It  is  unnecessary  to  refer  to  the  answers,  further  than  to  say 
that  their  denials  of  many  of  the  allegations  in  the  biU  overturn 
much  of  what  the  complainant  conceived  to  give  her  an  equity 
igainst  the  defendants. 

Judgment  reversed. 

Stockholder's  Right  to  bb  Creditor  or  CoRPORAnoK:  Sm  La^mgtam 
etc  In$,  Co.  y.  Page,  66  Am.  Dec.  165,  and  note. 

Right  to  Compel  Creditor  having  Rbsort  to  Two  Funds  to  Ezhaubt 
One  before  resorting  to  the  other,  whero  another  creditor  can  resort  only  to 
the  latter:  See  Woollen  v.  IlilUn,  52  Am.  Deo.  690;  see  also  Terry  v.  WmkU^ 
45  Id.  274. 

Creditor  may  Resort  to  All  Meaxs  which  the  law  has  placed  in  his 
hands  to  Eecare  bis  debt:  CallHnu  v.  Lochooodt  42  Am.  Dec.  729.  In  Barden 
▼.  Braly,  37  Qa.  G66,  the  principal  case  is  cited  to  the  point  that  an  execution 
creditor  may  enforce  bis  jud^^ment  against  any  property  subject  to  it,  except 
that  the  debtor  has  a  i^iiv  lo  point  out  property  which  he  prefers  to  have 
levied  on,  if  it  is  sufficient. 
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t24  OsoaeiA,  494.] 
J^jiwiED  CoFY  OF  Recorded  Deed  kot  Proved  or  Acknowlsdoeis 
nor  officiiJly  attested,  and  signed  only  with  the  grantor's  mark,  is  load- 
misaible  In  eridence  for  any  purpose,  it  not  having  been  shown  that  tha 
s^ri^inal  deed  ever  existed. 

Sb..tvJV.*'i>  1>EED    is    INADMISSSBLE  EVIDENCE   WITHOUT    JcXDOMENT  OR  £x«- 

curtcv  w>elng  sl^own. 
AcKNowLxiwMENT  OF  ANOTHER'S  TiTLE  OR  ATTORNMENT  to  him  by  a  party 
in  honafde  possession  is  not  shown  by  evidence  that,  when  informed  that 
such  other  person  owned  the  land,  the  party  in  possession  said  he  always 
thought  he  himself  owned  it,  but  authorized  his  informant  to  buy  it  for 
him  for  a  certain  sum  if  the  other  party  owned  it. 

BUBSEQUENT    QUITCLAIM   DeED    DOES    NOT  RELATE  BaCK    TO    BbOIKNINO    OB 

PoesE^asiON  taken  under  a  parol  gift  of  land,  so  as  to  oonstitnte  an  adverse 
possession  to  any  land  described  in  the  deed  not  in  the  actual  prusfwriou 
and  occupation  of  the  grantee. 
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\w  LsanK  »  EjaoncBrr  u  Dsab  whoi  tiie  aotiaQ  is  broofl^  tiie  plaintifl 
eumot  reoover  anytiiiag  <m  hit  demise;  if  tha  lewor  die  after  tMoa 
broa^t»  bat  before  trial,  the  plaintiff  can  reoo¥er  coete  only. 

Tkuovt  qv  ThAxsTxrw  nr  SjaomiMT  that  Hi  Bbjxvb  his  LnaoE  a 
DxAiH  from  inf onnation  obtained  throng  hii  attorney  upon  inqniry  in- 
■titated  by  the  latter,  it  evidence  of  the  death  to  go  to  the  juxy. 

IhuxH  IS  HOT  ooHouiBivxLT  Prbuud  vbom  Pboov  ot  Extkehs  Ou>  Aob 
of  a  party  when  last  heard  from;  aa  where  it  appeared  that  a  party  niioae 
deitii  mm  in  qneation  in  1857  was  a  revolntlooaiy  soldier. 

ChrriL  Law  PitvuiaB  Pusov  Lfmro  at  Hvhdbxd  Tiabs^  and  the  eoo^ 
law  does  not  fall  far  short  of  il 


EjXBcniBHT  brought  by  one  Patillo,  claiming  under  one 
a  reTolutionaiy  soldier,  the  original  giantee  of  the  land,  against 
Watson,  tenant  in  possession.  The  jury  foond  for  the  plaintiff, 
and  the  defendant's  motion  for  a  new  trial  was  oTorraled,  to 
which  the  defendant  excepted.  The  plaintiff  also  saved  excep- 
tions to  certain  rolings  of  the  court  The  facts,  which  were 
▼olnminous,  need  not  be  stated  except  so  fistr  as  necessary  to 
nnderstand  the  points  psssed  on  by  the  supreme  court.  The 
plaintiff's  first  exception  was  to  the  rejection  of  a  certified  copy 
of  a  deed  from  Tindal  to  one  Rowel,  which  he  offered  after 
having  himself  testified  that  such  a  deed  had  been  in  existence, 
that  he  had  made  diligent  search  for  it^  but  could  not  find  it, 
and  that  the  witnesses  were  dead.  The  other  facts  relating  to 
that  deed  are  stated  in  the  opinion.  The  plaintiff  afterwards 
introduced  a  deed  from  Rowel  to  one  Hand,  and  then  offered  in 
evidence  a  deed  from  one  Johnson  to  the  plaintiff,  purporting  to 
be  a  deed  executed  by  said  Johnson  as  sheriff  on  a  sale  of  said 
land  on  execution  against  Hand.  The  judgment  and  execution 
were  not  produced,  and  the  deed  was  rejected,  to  which  the 
plaintiff  excepted.  The  third  exception  of  the  plaintiff,  noticed 
by  the  courts  was  to  the  refusal  of  an  instruction  requested  re- 
specting an  alleged  admission  of  Hand's  title  by  Merrett,  under 
whom  the  defendant  claimed.  The  facts  aa  to  that  appear  from 
the  opinion.  The  first  exception  of  the  defendant  passed  upon 
by  the  court  was  to  the  refusal  of  an  instruction  asked  for  re- 
specting the  effect  of  a  certain  quitdaim  deed  from  one  Keaton 
to  Menett,  under  whom  the  defendant  claimed.  Keaton,  it 
seenia,  had  bought  the  land  at  an  execution  sale  against  Tindal, 
and  made  Menett  a  parol  gift  of  it.  The  other  facts  relating  to 
this  point  are  stated  in  the  opinion.  The  opinion  also  suffi. 
dently  states  the  &cts  as  to  the  o^ly  point  raised  by  the  dsAnd- 
•ni  which  was  passed  upon  by  the  supreme  court 
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Strom0rf  and  Warren  and  Warren^  for  the  defeodaat  below. 
£r.  Morgan,  contra. 

By  Ck>arty  Jjuufkiv,  J.  The  plamtiff  tendered  in  oTidence  a 
certified  copy  of  what  purported  to  be  a  deed  from  Joshua  Tindal 
to  Humphrey  Kowel,  dated  the  seventh  of  October,  1822,  and 
zeoorded  the  twenty-eighth  of  May,  1836;  Joshua  Tindal  making 
hia  mark  to  the  deed;  and  it  purports  to  have  been  witnessed  by 
Adam  and  Willitotson,  neither  of  whom  attest  the  instrument 
officially.  Nor  is  it  proved  or  acknowledged  before  anybody.  The 
court  rejected  the  copy  for  any  of  the  purposes  for  which  it  waa 
ofifered— either  as  an  authentic  copy  of  a  conveyance  executed 
according  to  law,  or  as  an  ancient  paper,  or  as  an  acknowledgment 
of  the  payment  of  the  purchase-money  for  the  land,  so  as  to  vest  the 
equitable  title  in  BoweL 

The  case  of  FaUerson  v.  Winn,  5  Pet  232,  S.  0.,  9  Id.  663,  is 
relied  on  to  justify  the  introduction  of  this  paper.  But  there  ia 
a  fundamental  difierence  between  the  proof  of  the  power  of  attorney 
in  that  case  and  the  deed  in  this.  The  power  of  attorney  purported 
to  be  signed  and  sealed  in  the  presence  of  Abram  Jones,  J.  P.,  and 
Thomas  Howard,  jun.  It  was  admitted  that  Jones  was  a  justice  of 
the  peace  at  the  time;  and  William  Kobinson,  the  deputy  clerk  who 
recorded  the  deed,  testified  that  he  knew  the  handwriting  of  Abram 
Jones,  and  that  his  signature  was  genuine.  What  evidence  ia 
there  here  that  there  ever  was  an  original  deed!  For  aught  that 
appears  to  the  contrary,  this  deed  may  have  been  executed  in 
1836,  at  the  time  it  was  recorded.  It  is  not  officially  attested. 
It  is  proved  by  nobody,  and  to  crown  all,  Tindal  signs  his  mark 
only. 

The  objection  to  the  deed  from  Johnson  to  Fatillo  was  well  taken, 
no  judgment  or  JL  /a,  being  shown. 

Counsel  for  plaintiff  requested  the  court  in  writing  to  charge  the 
jury  that  if  Merritt  admitted  title  in  Hand  during  the  time  he  held 
possession  of  the  land,  he  admitted  himself  tenant  under  Hand,  and 
could  not  dispute  Hand's  title. 

We  do  not  think  the  proof  justified  this  request  Patillo  informed 
Merritt  that  Hand  owned  the  land;  Merritt  replied  that  he  had 
supposed  that  he  himself  was  the  true  owner,  but  that  if  the  land 
was  Hand's,  he  would  buy  it;  and  he  authorized  PatiUo  to  give 
Hand  fifty  dollars  for  the  land.  Surely  this  is  not  attorning  to 
Hand,  or  acknowledging  himself  as  Hand's  tenant 

There  are  but  two  questions  in  the  other  bill  of  exoeptuma  whioh 
we  deem  necessary  to  notice. 
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Merrett  want  into  pooMenon  of  the  land  in  diqmte  in  Jana* 
wy,  1845,  under  the  parol  gifl  from  Keaton.  In  1850  Keaton 
nade  him  a  quitclaim  dead.  Did  that  relate  back  to  1845,  and 
take  effect  from  the  commencement  of  Menett'a  poneancn,  lo 
aa  to  oonatitnte  adyerBO  poaseasion  in  Menett  to  the  tdide  lot! 

No  authority  has  been  cited  to  justify  this  poaitioii,  and  w% 
think  it  against  principle;  and  oonaequentlj  hold  that  Merretl 
was  restricted  to  his  poueido  p^dit^  or  aotnal  occupation  of  the 
premiaea,  which  seems  from  the  proof  to  haye  been  litnitfd  to 
the  north  half  of  the  lot>  which  is  not  in  controrenj. 

The  other  question  grows  out  of  the  refiisal  of  the  court  to 
charge  as  reqaested,  as  to  the  manner  of  proring  the  death  of 
Tindaly  and  its  effect  upon  the  action.  The  judge  was  requested 
to  instruct  the  juiy  that  if  Patillo  reoeiyed  information  as  to  the 
death  of  Tindaly  and  beUeved  it  to  be  true^  and  that  the  case 
was  proceeding  for  the  benefit  of  Patillo  alone,  these  frets  were 
entitled  to  much  consideration  from  the  juij.  On  the  contniy, 
the  judge  charged  the  juiy  that  they  most  be  satisfied  that  Tin- 
ial  waa  dead  at  the  commencement  of  the  soit^  and  the  fret  of 
his  death  must  be  proved  bj  persons  acqnainted  with  him. 

It  is  now  the  law  of  this  court,  as  settled  by  sereral  acyndioa- 
tioDs,  that  if  the  lessor  of  the  plaintiff  be  dead  at  the  time  of 
irial,  no  reooyerj  can  be  had  on  his  demise.  If  he  be  alive  at 
the  commencement  of  the  soit,  and  die  before  trial,  cost  onlj 
can  be  recovered.  If  dead  at  the  time  soit  was  broa|^t,  there 
can  be  no  recovery  in  his  name  of  anything. 

Aa  to  the  mode  <^  proving  the  death,  it  is  certainly  not  re- 
atricted,  aa  the  court  charged,  to  the  aoqnaintanoea  of  the  de- 
ceased. But  without  diacossing  this  pointy  let  us  direct  our 
attention  to  the  frets  in  tins  case,  and  inquire  whether  the  in- 
formation and  belief  of  Patillo  aa  to  the  death  of  Tindal  are  to 
be  considered  aa  proof  against  him,  and  to  what  extent. 

We  remark  that  the  information  and  belief  of  a  mere  witness 
would  not  snffice,  and  would  even  be  roled  out  aa  incompetent 
testimony.  But  Patillo  is  a  party  to  the  action,  a  lessor  of  the 
plaintiff.     Does  that  make  a  difference  f 

By  a  carefol  eyamination  of  all  the  acta  passed  by  the  legia- 
latore^  authorising  a  party  to  be  eramined  at  common  law,  it 
will  be  seen  that  his  testimony  is  treated  aa  the  answer  of  a  d^ 
Ibndant  in  equity  to  a  bill  for  discovery.  In  equity,  the  defcnd- 
juit  answers  to.  the  best  of  his  knowledge,  information,  and 
belief,  information  and  belief  fril  short  of  knowledge^  still 
they  are  testimony,  and    a  court  of  equity  might    decree  upon 

Aa.  dM.  Vok  LXZI— 1« 
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ioflk  an  aaBwer,  it  being  warranted  in  belisfing  irliatafer  tlie 
party  belierad  to  ba  tma  against  his  intSRst  At  any  imta,  i^ 
eoort  of  ebaaoeiy  mnild  attach  importanoe  to  soch  an  admii* 
sioiL 

Now,  then,  Bidillo^  dfwiaring  as  he  did,  under  oath,  in  this  can,, 
that  horn  inlbnnation  obtained  through  Qeneral  Morgan,  his  eoonr 
eel,  upon  inquiry  institnted  in  Washington  ooonty,  the  fonner 
residence  of  Joshua  Tindal,  that  he,  Patillo,  believed  that  Tindal 
was  dead,  the  jury  were  entitled  at  least  to  have  this  testimony 
fairly  submitted  to  them,  under  a  proper  charge  firom  the  court,  and 
we  think  the  court  erred  in  refusing  to  giTe  it. 

The  presumption  arising  from  the  extreme  old  age  of  Tindal  i» 
not  oonclusiTe  as  to  his  death.  The  civil  law  will  presume  a  pecBon 
living  at  a  hundred  years  of  age,  and  the  common  law  does  not  stop 
much  short  of  this :  2  GreenL  Et.,  sec.  378  c»  and  notes;  Beat  ca 
Presumptions,  139;  Benmm  t.  OImw,  2  Stra.  920. 

Hie  foregoing  points  must  control  this  case,  and  we  have  noitfaer 
the  time  nor  the  inclination  to  notice  all  the  changes  rung  upon 
them  in  the  hundred  and  one  requests  to  charge,  embodied  in  th» 
bill  of  exceptions.  In  that  "  Pandora's  box''  of  evils,  the  new  trial 
act  of  February,  1854,  the  clause  most  pregnant  with  mischief  is  that 
which  makes  it  obligatory  to  grant  a  rehearing  in  all  cases  where 
the  presiding  judge  shall  refuse  to  give  a  li^gal  chaxge^  in  the  lan- 
guage requested,  when  the  charge  so  requested  is  submitted  in 
writing.  This  one  act  has  more  than  doubled  the  delay  and  cost  of 
litigation  in  Georgia,  without  possessing  one  redeeming  feature  of 
public  benefit. 

Kew  trial  granted. 


Obrhfhd  Copy  or  Dibd  vov  duly  £zsootid  cm  raovxD  not 

■ible  in  evidenoe:  S«6  Bwid  v.  Brooke^  48  Am.  Daa  SZl;  JUukii^  v.  BkkUt^ 
66  Id.  436,  and  notes. 

SHXEirr's  DsED  whxthkr  AmnssiBLa  wimoor  Paoov  of  JusemaT 
AVD  ExsounoN:  See  Bffbee  v.  il«Uy,  43  Am.  Dea  47|  Melntifre  y.  Dmrhaim^ 
45  Id.  612;  Canon  y.  HunHngian,  Id.  273;  (horn  y.  BarktdaU,  47  Id.  S4S| 
BoUe9  Y.  Beach,  63  Id.  263;  BmMaUer  y.  Sdwardi,  60  Id.  744,  sad 

DaiTH  Of  PiAHinrf's  Lbbob  iir  EnonmiT,  Ewwmaw  ovs  8m 
AmnU,  n  Am,  D90.  4IU. 
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IMCtaOMUttiOL] 

DuKT  SnvsD  An>  AnrnxD  n  Wnx  enlitUd  to  piobato,  wlrfdb 

dflolarMtiuiftHii  the  maker^i  last  will  and  dfltinnspeotioghli  property, 

and  that  lia  baa  laade  a  previooa  will  which  ia  oantrary  to  Ua  preaanl 

wiahaa^  \m%  which  ia  now  out  of  hie  pcaiiion,  ao  that  ha  oaanot  daafcray 

H,  roTokiea  all  tanau  willa,  and  laafaa  tfaa  diatribntioa  cf  Ua  ^irupaity 

vndar  ilia  lawa  of  tha  alata. 
Wm.  I>iBPbsiiio  OF  FBOPnTr  AooaamMa  lo  Laws  of  Donmnioir  ia 

^ralidin  G6orgia»  thoo^^  not  in  England^  and  tfaa  haiia  taka  midertha 

win,  and  not  by  deaoant. 
Papie  whosb  YAUBirr  am  Will  n  Gohtbbisd  mat  bm  Rmu>  10  Juxv 

oniq^ipaal from  tfaa  otdinarj,  bat  anoh reading giraa  it  no  Talidity. 
AmRDTo  Wnnav  to  Will  hat  Tbuft  to  Sioimro  nr  Tskatok's 

Pebkno^  whare  tfaa  atteatation  olaaaa  ataiea  only  that  tfaa  will  waa 

aignad,  aailed,  etc.,  in  tfaa  preeanoa  of  tha  wilinif. 
Will  b  Intaudatid  bt  BMLUsioVy  whare  it  ia  tha  reanll  of  tiia  dehaion^ 

bat  not  oihorwiaa,  aa  a  ganani  ralai 
Vmmm  Gatsat  Chaboivo  Will  to  bs  Bjbdl*  of  Buonov  AOAimr 

OATBATOBapaeially,  thajniya  atlention  ahoold  ba  paitioDlariy  oaDad  to 

thatiaana 
EHumurr  or  Tbcatob  against  Son  vot  AMommva  to  'Dauamom  will 

not  vitiato  a  wiU  prejndioial  to  tfaa  aon,  mada  in  aooardanoa  willi  prari- 

oaaly  declared  intantaona. 

Oatsat  to  wilL  The  ftspet  prqpoanded  aa  trill  was  i%Dfid  by 
the  testatot^a  father  and  attested  by  Atb  witnssses.  Tlie  sab* 
staDoe  of  it  ia  stoted  ia  the  opinion.  The  attestatioo  olnase 
was:  '^  Signed,  sealed^  and  paUiahed  and  deUverad,  in  tbe  pvea- 
cnoe  of  the  ondenigned  as  witnessesy  this  the  seoood  day  of 
Aprils"  eta  The  groonds  of  the  eaoeai  need  not  be  stoted  far- 
ther than  they  appear  from  the  opinion.  The  ordimay  pro- 
noonced  in  faror  of  the  will,  and  the  oaveator  appealed.  The 
jory  foond  a  verdict  for  the  proponents.  The  oaveator  moved 
for  a  new  trial,  which  motion  waa  overroled,  and  he  brooght 
the  case  ap  on  exceptions.  It  is  nimecesaary  to  stoto  any  of  the 
grounds  of  the  motion  for  a  new  trial,  except  the  seventh,  aa  the 
others,  so  far  aa  necessary  to  the  decision  of  the  case  in  the  sa- 
preme  coorty  safficiently  appear  firam  the  opinion.  The  seventh 
groand  was  that  the  court  erred  in  qualifying  an  instraotioa 
asked  by  the  caveator.  The  instruction  asked  was :  "  That  when 
there  is  a  great  change  of  testamentaiy  disposition,  and  a  total 
departure  from  former  testomentary  intentions  long  adhered  to, 
without  any  adequate  or  rational  motive  or  reason  for  the  same, 
espedaUy  if  at  the  time  of  making  the  subsequent  will  the 
capacity  of  the   tcstotor  ia  at  all   doubtful,    these    are    ciroum- 
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«tADoas  which  go  stroaglj  to  show  that  the  will  is  not  the  act 
of  the  testator,  and  requires  explanation.''  The  instniction  was 
^yen,  with  the  addition  of  the  words,  **  bat  such  doubt  must 
^zist  as  to  the  capacitj  of  the  testator  at  the  time  of  th(S 
execution  of  the  wilL" 

JPMori  and  Stephent,  O.  R.  Humimr^  O.  B.  Ovhmrhaum,  ami 
MUhr  mnd  ffattp  for  the  plaintiff  in  erroiv 

JK.  P.  Trippe^  Foe  and  Ori&r^  and'  O.  W,  Ifarman,  contra. 

By  Oourty  McDokald,  J.  This  cause  was  tried  in  the  superior 
court  of  Monroe  county.  Several  points  were  made  during  the 
progress  of  the  trial,  the  deoiaions  of  which  bj  the  court  below 
were  excepted  to  bj  counsel  for  the  caveator  of  the  will,  and 
after  a  verdict  in  favor  of  the  propounderSy  they  were  inoor- 
porated  with  other  grounds  in  a  motion  for  a  new  triaL 

The  court  refused  the  motion,  and  his  judgment  thereon  is 
SMsigned  as  error.  As  we  put  our  judgment  on  a  single  pointy 
it  is  scaroelj  necessary  to  go  into  an  elaborate  consideration  of 
sdl  the  grounds  presented  in  the  recenL  We  will,  however, 
advert  to  them  in  a  manner  to  narrow  the  points  of  controveny 
between  the  parties  on  a  future  triaL 

It  is  first  objected  that  the  court  erred  in  holding  the  paper 
propounded  to  be  tcbtamentaxy  in  its  character  and  entitled  to 
probate.  The  paper  propounded  is  shorty  but  the  whole  tenor 
<xf  it  is  testamentary.  The  testator,  for  we  may  call  him  so, 
declares  it  to  be  his  last  will  and  desire  as  regards  his  property, 
and  the  disposition  of  the  same.  It  is  true  that  this  declaration 
alone  would  not  constitute  it  a  will;  but  taken  in  connection 
with  its  contents,  it  is  entitled  to  much  consideration.  He  pro- 
ceeds to  say  that  he  had  theretofore  made  a  will  which  was  out 
<}f  his  possession,  and  he  could  not  obtain  the  same  to  destroy 
it.  Here  is  indicated  strong  dissatiaflBLction  with  a  will  which  he 
has  made,  and  his  wish  to  cancel  it.  He  assigns  a  good  reason 
for  desiring  to  cancel  it,  that  it  would  be  unjust  to  some  of  his 
children,  as  he  had  by  that  will  given  all  his  money  and  notes  to 
one  legatee^  and  they  had  largely  increased  since  the  date  of  it 
He  revokes  and  annuls  that  will,  and  any  other  will  which  he 
may  have  made.  He  leaves  his  property  to  be  distributed  under 
the  laws  of  Qeorgia,  reserving  to  himself  the  ri^t  to  dispose  of 
it  thereafter. 

His  will,  as  it  then  was,  was  not  such  as  he  desired  it  to  be. 
It  was  unequaL  One  of  his  children  would,  by  the  accumula* 
taon  of  money  and  notes  since  it  was  written,  have    couuderably 
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more  than  tbe  last^  wluoh  would  be  nnjiist  He  lefiiBM  theft 
willy  leaTing  hie  [irmwrty  for  distribatum  under  the  bwe  of 
Oeoi^pa.  It  wee  the  eeme  ee  if  he  bed  eeid,  ''I  laeTe  mj  pnp- 
er^  to  be  equallj  diTided  emonyt  mj  wife  end  children.*  It 
wee  »  beqneet  of  hie  entire  eetete  to  hie  wifii  end  children* 
They  were  legatee^  therefore,  and  the  peper  wee  e  wilL  It 
diapoeee  of  hie  proper^  differently  iraok  hie  fint  wiOL  It  ie 
leid,  bowerery  that  the  paper  is  inoperatiTe  ee  a  will,  beoanie  it 
dieposee  of  the  entire  eetete  predaely  ee  the  law  would  dietribnte 
it,  end  the  heiie  at  law  in  ench  ceee  teke  by  deecent^  end  not  by 
poichaae^  that  ia,  under  the  wilL 

The  reeeon  of  the  rale  in  England  to  that  effbot  doee  not 
apply  in  this  etete.  It  was  adopted  in  that  coontry  in  faTor 
of  the  lord  for  the  preeervation  of  hie  tennre^  and  of  credi* 
tore  for  the  preaenration  of  their  debts:  1  Powell  on  Deir.  421.. 
In  England  an  eatate  in  chattels  is  not  transnuasible  to  th» 
issue,  and  is  incapable  of  any  kind  of  descent:  Kfdghi  t.  JRttt^ 
2  Bro.  G.  0.  578.  Chattels  go  to  the  executor  or  adminia- 
tiutor,  and  are  held  in  trust  by  them,  first  for  creditors,  and 
then  for  thoee  entitled  under  the  will  or  the  statute  of  distribu- 
tions. In  thie  state  there  ia  no  distioction  in  respect  to  the 
payment  of  debts  between  real  and  personal  estate^  except  that 
real  estate  must  not  be  so  applied  until  the  personalty  is  ex- 
hausted, and  then  only  by  mo^lring  it  appear  that  it  ia  for 
the  benefit  of  the  parties  interested  that  it  should  be  sold. 
Hence  the  lands  as  well  as  personalty  go,  in  this  state^  to  the 
executor  or  administrator  for  the  payment  of  debts,  and  credi- 
tors are  not  driyen  to  a  proceeding  against  the  heirs  at  law  for 
the  recovery  of  their  debts,  after  exhausting  the  pereonal  assets. 
There  is,  therefore,  no  reeson  for  the  rule  contended  for,  and  a 
will  embracing  real  and  personal  estate  here  ia  just  aa  good  aa 
a  will  of  personalty  to  the  same  purport  would  be  in  England. 
There  are  many  reasons  why  a  will  of  this  sort  should  be  sus- 
tained, but  it  is  unnecessary  to  incumber  this  opinion  with  them. 
We  think  that  the  paper  is  testamentary  in  its  character,  and  that 
the  court  of  ordinary  had  jurisdiction  over  it. 

The  court  ected  properly  in  submitting  the  paper  to  the  jury. 
It  was  not  a  case  in  which  the  peper  was  relied  on  aa  eridenoe 
of  title;  but  it  was  itself  the  subject  of  the  suit,  and  the  ques- 
tions were  on  the  paper,  whether  it  was  tbe  will  of  the  deceased 
made  and  executed  by  him  under  circumstancei  which  entitled 
it  to  probate  as  a  will.  On  such  an  issue,  the.  instrument  should 
be  presented  to  a  Bi)ecial  jury,  precisely  as  it  is  to  the  ordinary^ 


150  LuoAS  V.  Pabsons.  [Gooigia, 

whose  duly  it  is  to  pass  upon  it  primarily.  The  reading  it  to 
the  ardiaaryf  or  to  the  jury,  gives  it  no  validity  whatever.  It 
only  ^iyilf>»Mt  the  sabject  to  which  the  testimony  is  to  apply, 
ttod  in  many  cases  it  is  necessary  to  a  correct  application  of 
the  testimony  by  the  mind  of  the  court  or  jury  that  the  instru- 
ment shoold  be  before  them.  The  result  depends  almost  en- 
tirely on  the  testimony  extrinsic  of  the  will,  and  its  contents  are 
veldom — ^I  may  say,  perhaps  never— HX>nsidered  when  extraneona 
evidence  makes  out  a  dear  case  of  capacity  and  nninfluenoed 
testamentaiy  intention. 

The  sabsoribing  witnesses  were  allowed  to  testify  that  they 
Bubsoribed  in  the  presence  of  the  testator.  This  testimony  does 
not  contradict  the  attestation  danse,  and  the  court  below  com- 
mitted no  error  in  admitting  it. 

We  overmle  all  the  grounds  of  speeial  exception  made  in  the 
record  to  the  charge  of  the  presiding  judge  to  the  jury.  We 
think  that  he  laid  down  the  law  fairly  and  accurately,  and  quite 
as  favorably  to  the  caveator  as  he  was  entitled  to  have  it^  as  far 
as  he  went,  and  it  was  a  very  full  charge,  with  one  exception. 
Indeed,  the  exception  to  the  charge  set  forth  in  the  seventh 
ground  of  the  motion  for  a  new  trial  is  not  borne  out  by  the 
evidence  given  on  the  trial  It  is  too  much  to  assume  that  the 
paper  propounded  as  a  will  showed  a  total  departure  from 
former  testamentary  intentions  long  adhered  to,  without  any 
adequate  or  rational  motive  or  reason  for  the  same,  when  the 
testator  had  expressed  dissatisfaction  with  his  former  will,  be- 
fore he  became  deranged,  to  as  many  as  three  witnesses,  Wood- 
ward, Jackson,  and  Banks,  and  assigned  to  some  of  them  very 
good  reasons  for  desiring  to  make  a  new  wilL  This  request  was 
very  strong  in  favor  of  caveator,  and  it  was  given  in  the  hnu 
gnage  of  the  request;  but  the  exception  is  to  the  remark  made 
by  the  court  to  the  jury,  ''but  such  doubt  must  exist  as  to  the 
eapadty  of  the  testator,  at  the  time  of  the  execution  of  the  wilL* 
This  addendum  of  the  court  is  identical  in  substance  with  the 
charge  as  requested,  and  as  it  was  given,  unless  a  distinction  ia 
drawn  between  the  ''making"  and  the  "execution"  of  the  will; 
«nd  if  there  be  any  distinction,  the  court  was  correct  in  its  ex- 
planation in  confining  the  doubt  to  the  time  of  the  execution 
of  the  wilL 

The  fourth  ground  in  the  motion  for  a  new  trial  is  a  general 
exception  as  to  the  meaning  of  the  terms  "testamentary  capa^ 
eity,"  as  i^plicable  to  this  case. 

One  of  the  grounds  in  the  oaveai  is,  "that  at  the  time  of 
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Hm  csaootian  of  the  will  the  teeteftoriru  laboring  imder  an  inflaiie 
Jfllnfliom  or  hallncnnation  as  to  caveator,  and  was  ibanbn  greati j 
prejudiced  against  him." 

The  charge  of  the  court  was,  that  if  the  deceased  was  labcfw 
ing  under  a  delnsioii  of  mind  on  anj  ■abject  at  ihm  tioM  of  the 
«zecatioii  of  the  will,  and  the  will  was  ihm  rasolt  of  that  dda- 
eioo,  then  it  is  Toid,  though  he  mi^it  have  bcHi  sane  on  all 
other  sabjeets;  but  unless  the  will  was  the  rasolt  of  such  deln- 
tton,  his  will  is  not  vitiated  bj  partial  inaanily  or  delnslon  on  a 
anbjeet  not  affecting  his  mind  when  the  will  was  made.  The 
definition  of  the  term  ^* delusion'*  is  given  oorreotlj;  bat  we 
think  that  although  the  chaige  of  the  court  was  correct  as  to 
the  eflfoct  of  delusion  generallj,  yet  as  the  eaoeal  chaiged  the 
will  to  be  the  result  of  a  special  delusioa  against  the  caveator, 
the  attention  of  the  juxy  ought  to  have  been  called  speeiany  to 
that  issue.  The  deceased  had  been  a  lunatia  This  was  coiw 
ceded  on  all  hands.  His  lunacy  was  not  traceable  to  any  fact 
or  circumstance  connected  with  the  caveator,  but  when  in  that 
condition  it  is  manifest  that  he  was  impressed  most  unfavorably 
towards  him,  and  apparentiy  without  adequate  cause.  If  he  was 
suboequenUj  restored  to  his  reason  in  all  respects,  except  as  to 
the  feeling  towards  his  son,  conceived  when  in  an  insane  state  of 
mind,  and  if  he  continued  to  suppose  that  his  conceits,  formed 
when  in  that  condition,  were  true,  when  they  were  not  true,  and 
if  he  acted  in  making  his  will  as  if  they  were  true  and  under  a  firm 
persuasion  that  they  were  true,  and  the  will  was  the  result  of  that 
delusion,  it  ought  not  to  stand.  But,  on  the  other  hand,  if  the 
deceased,  before  his  derangement,  had  intended  to  make  another 
will,  and  had  made  that  intention  known,  and  the  will  made  Is 
in  conformity  to  such  declared  intention,  a  mere  resentment 
against  his  son  not  amounting  to  a  delusion  will  not  vitiato  the 
wilL  We  think,  however,  that  these  things  ought  to  have  been 
eubmittod  to  the  jury,  so  that  their  minds  might  have  been  brought 
to  act  upon  them. 

There  is  some  evidence  on  both  sides  ci  the  proposition,  and 
we  think  that  the  mind  of  the  jury  ought  to  have  been  directed 
by  the  court  q)eoially  to  the  question  whether  the  will  was  the 
ofispring  of  delusion  or  the  result  of  •  antecedent  intentions  of 
the  deceased  when  he  was  unquestionably  sane.  Because  it  was 
not  done  so  ezpUdUy  as  in  our  judgment  it  ought  to  have  been 
done,  we  reverse  the  judgment  of  the  court  below  and  order  a  new 
trial 

In  regard  to  the  other  grounds  in  the  motion  for  a  new  trial* 
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I  will  Bay  that  mj  broiher  BeaniiKg  entertaina  a  -wery  decided 
opinion  that  the  Tordiot  of  the  juiy  ia  ooatniy  to  the  eyidenoe^ 
in  the  case.  He  thinks  that  it  was  not  aofficientlj  ertabliBhed 
that  the  will  was  ezeoated  daring  a  locid  interral;  that  the  weight 
of  the  evidenoe  iEi  deoidedlj  against  it;  and  farther,  that  in 
the  weak  condition  of  the  mind  of  the  deceased,  the  endenocr 
jnstifiM  the  oonelnsion  that  the  will  was  the  resalt  of  ondoe  in-^ 
flaenoa  This,  however,  is  not  the  judgment  of  the  court  While 
mj  brother  Lumpkin's  mind  inclines  to  a  oonoarreooe  with  brother 
Banning,  in  his  view  of  the  oaae,  he  does  not  so  stroQgly  ooiiu 
eide  with  him  as  to  warrant  him  in  patting  his  judgment  on  that 
ground. 

It  is  with  great  distrust  of  mj  own  judgment  that  I  yentured 
to  differ  with  mj  brethren  in  matters  of  h^w  or  £aot»  but  I  must 
say  that  I  differ  from  them  in  this  instance.  If  the  son  had  beea 
disinherited  by  the  father,  I  s^iould  most  unhesitatingly  have 
concluded  that  an  act  so  inoonsbtent  with  the  strong  affection 
and  partiality  of  the  deceased,  expressed  through  his  life,  whea 
he  was  unquestionably  sane,  for  his  obedient  and  futhful  child,, 
must  have  been  the  offspring  of  a  disordered  mind,  or  of  a  sinister 
and  OTorpowering  influence. 

But  such  is  not  the  case.  He  is  put  on  a  fix>ting  of  equality 
with  other  children  of  the  testator.  There  is  evidence  of  the 
declarations  of  the  testator,  when  there  was  no  question  of 
his  sanity,  that  he  intended  to  make  just  such  a  will,  with  the 
exception  that  no  mention  was  made  of  his  wife.  But  it  is  not 
to  be  presumed  that  he  intended  to  disinherit  her.  There  ia 
evidence  on  both  sides  of  the  question  of  a  lucid  interval  at  the 
time  of  the  execution  of  the  will,  which,  together  with  all  the 
testimony  in  respect  to  extrinsic  influence  exerted  over  the  tea- 
tator,  was  submitted  to  the  juiy.  The  will  is  in  accordance  with 
the  natural  affection  and  parental  duty  of  the  deceased.  These 
are  circumstances  which  bear  strongly  on  my  mind  in  forming  a 
judgment  in  this  case. 

On  the  other  hand,  it  is  said,  and  I  admit  that  it  is  entitled 
to  much  consideratian,  that  there  are  provisions  in  the  first  will 
which  are  not  found  in  the  last,  and  which  seem  to  have  been 
fikvorite  projects  with  the  deceased:  first,  to  make  his  grand- 
children as  nearly  equal  as  possible;  and  secondly,  to  secure  to 
the  separate  use  of  his  numned  daughters  the  property  he  gave 
to  them.  But  his  intention  in  that  req[Mct  may  have  undergone 
a  change,  and  this  discrepancy  in  the  provision  of  the  wills  ia 
%oi  to  be  imputed  to  lunacj  at  the  time  the  last  was  executed. 
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These  matteni  ere  all  to  be  lenewed  hf  the  joy  vadar  the 
iporition  of  the  lew  by  the  ooort^  and  w  beve  mid  m 
as  it  k  proper  to  aaj  under  theaa  euoiuiMtaiioaa. 

9VufpoKk%  lefeiieda 


I,  ■■—>»■■■/,  OS  DoEAaa  to  iMWAuauam  Wiut  8m 
▼•  WOmm^  aiba.  Dml  81;  Kkiwood  r.  Chriim,  tt U. 418|  ^IkigUrw.  ITU. 
tora,  M  Id.  186;  roflbr  T.  Jrel%,  68  id.  IWl  and  DolM.  Ai  to  partial  hi> 
Mtt^iiiTalidatingawi]],  tea  iM»  r.  Haum,  mL9»t  Trmmlmtt w.  Oik- 
taM»  51  Id.  253. 

I>Bvm  io  Hub  or  SiAiia  Imxi  Wam  Ha  weoio  Taaai  sr 

^aaa^^^pw  ^P^e    ^^^^^^  wv^^h^^^^p   w#    eiAa^^^^p^aa^^^^^^a^ae^^M  a^^^  ^BaUBs  ^a^^^^Vv   *^^^a 


DOSTEB  i;.  BfiOWK. 

Wm  or  Din  or  Ifanwa  4  wpom«»ook  n  Ko  Oajaomnr  to  m 

nr  Bmmroa  to  prova  aa  aoooont.     Tha  data  cf  tiba  f^mpwit  mmj  ba 

pnnrad  by  othar  endeaaeL 
MmoRAVDUM-BooK  HATOTo  AuTiRATiom  AXD  BaAsnuB  VK  Amoown^ 

kept  by  a  party  hinnelt  Is  not  adauanUa  in  aridanoa. 
Wmraai  hat  Oira  QrxnoH  ab  to  OATAOiTr  or  Faaaov  la  UnjLwmnmt, 

fbondad  on  work  dona  by  aodh  penon,  wbara  tha  witnaii  la  a  aaOl^nrnar 

cf  twan^fiva  or  thirty  yaara'  azpariaaoa. 

AaovMBn  or  Coxjwul  mat  bb  AaaaanKO  ar  Oouar,  whara  thara  la  no 

avidenoa  to  aapport  the  aigoment. 
Fanr  oax  hot  Eiootie  ov  Srcial  CoaraAcr  AMDmnr  OovnAono  lo 

aa  Paid  for  work  to  be  done,  where  the  work  waa  not  done  beoaaae  he 

waa  prevented  by  aot  of  God  from  finiahing  it;  althon^^  In  anah  a  eaae 

he  might  be  entttled«  in  ^aan^aia  meruitt  to  reeorar  for  matariab  far- 

nlahed  and  woriL  done,  if  thejr  ware  worth  anything. 
OBDDrABT  Fanmnr  d  hot  Aor  or  God,  in  the  l^gal  aanae  whioh  paoteeta  a 

man  againat  reeponatbility  for  the  non-patfonnanoe  of  hie  oontnot. 
Aor  or  God  zhuxbb  ab  Bzoirea  ajid  BxuEr   or  Both  Paxtib  to  Coa- 

TKAor;  if  it  legally  rdaaaea  the  one  from  ezeoating  a  work  he  baa  nndar- 

takan,  it  eqaally  proteeta  the  other  from  paying  lor  mora  than  he  baa 

dooai 
FeoueairGa  Ajn>  UsnooLLnTLima  mat  bb  Showv  iir  Dmana  to  Amov 

OB  Spboial  CknrTBACT  for  work  doaa^  whether  thara  waa  an  aipnaa 

warranty  of  the  work  or  not 

AaauMPSiT  for  work  done  by  the  plaintiff  in  the  eraotion  ot  a 
mill  for  the  defendant  The  faota  of  the  oaae  and  the  qneatioiia 
wUdh  aroae  are  stated  in  the  opinion. 

Pawdl,  for  the  plaintiff  in  error. 

Sim$  and  Enkirie,  contra. 


1 


154  DosTER  V.  Brown.  [Georgia^ 

By  Court,  McDonald,  J.  The  first  assignment  of  error  in 
this  record  is  on  the  decision  of  the  court  rejecting  as  evidence 
the  ^uemorandum-book  of  the  plaintiff,  tendered  as  his  book  of 
original  entries  to  prove  the  account  sued  on.  It  was  ruled  out 
on  two  grounds:  1.  Because  it  was  without  date;  2.  Because 
it  showed,  upon  inspection,  manifest  alterations  and  erasures 
in  the  amounts  charged.  The  date  of  the  account  may  have 
been  proved  by  other  evidence;  and  that  the  book  had  no  date 
was  not  a  valid  objection  to  its  being  admitted  in  evidence. 
The  date  of  the  account  must  have  been  proved,  however,  in 
Mme  Wb7.  The  other  reason  for  excluding  the  books  is  a 
sound  oDf^  This  kind  of  evidence  is  of  the  lowest  grade,  being 
the  jneve  declarations  of  the  [tarty  himself,  in  writing,  that  another 
h  his  Jfbtor.  There  can  be  no  reliance  on  such  a  book  where 
^.he  u'pcunts  ha^e  been  altered  and  there  are  erasuras,  and  there 
h  nj  explanation,  and  the  party  liad  no  clerk,  and  made  the 
ontri^  and  alterations  himself.  They  ought  to  have  been 
/ejected. 

The  only  objection  made  to  the  admissibility  of  the  evi- 
fjence  of  Samuel  D.  Echols  was  that  he  was  not  an  expert 
There  was  no  question  asked  him  as  to  the  particular  work  done. 
He  testified  that  the  plaintiff  was  no  millwright,  and  that  hia 
opinion  was  founded  on  work  done  by  him  for  both  the  witness 
and  the  defendant  He  had  owned  mills  twenty-five  or  thirty 
years,  and  had  work  done  on  them.  In  the  case  of  Malton  v. 
Neshit,  1  Car.  k  P.  70,  which  was  an  action  for  negligently  steer- 
ing a  ship,  whereby  she  was  wrecked,  nautical  men  were  called 
and  allowed  to  give  their  opinion  whether,  upon  the  fiekcts  in 
proof,  there  was  negligence.  They  were .  not  steersmen.  I  see 
no  reason  why  a  mill-owner  of  twenty-five  or  thirty  years'  ex- 
perience may  not  give  his  opinion  in  a  case  like  this.  An  expert 
is  nothing  more  than  a  man  of  experience  in  the  particular 
business  to  which  the  inquiry  relates. 

The  court  below  committed  no  error  in  arresting  the  argu« 
ment  of  plaintiff's  counsel,  that  he  was  entitled  to  recover  the 
amount  contracted  to  be  paid  to  him,  although  the  work  waa 
not  done,  if  he  was  prevented  by  the  act  of  Crod  from  fininhing 
it  There  is  no  such  principle.  He  might,  in  such  case,  be 
entitled  on  a  quantum  meruit  count  to  recover  for  what  materials 
Lad  been  furnished  and  the  work  which  he  had  done,  if  it  was 
worth  anything.  But  in  this  case  there  was  no  evidence  to  sup* 
port  the  argument  The  mill  and  the  dam  had  been  washed  away« 
Thei-e  was  no  extraordinary  flood,  and  one  of   the   witneaaeB  te»> 
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tified    thftt  the  nin  ims  not  Toy  heavy.     The  mill  was    nol 

liracedy  nor  was  the  dam  or  mill-hoiue  weighted  down.    There 

was  Tifrfiiing  to  prerent  its  floating  o£     If  the  evidenoe  be  truo, 

instead  of  what  is  termed  in  law  the  act  of  €rod  preventing  the 

worky  the  destmcticm  of  the  null  and  dam  was  the  result  of  the 

great   tinskillfalness  or  the  gross  n^ligenoe   of  the  plaintiff  in 

ezecating  the  work    which    he    had    undertaken.     While   every 

shower  of  rain  that  falls  upon  the  earth  is  the  act  of  God,  in  con- 

tradistixiction  to  the  act  of  man,  yet  an  ordinary  freshet  is  not  the 

act  of  God,  in  the  legal  sense,  which  protects  a  man  against  re* 

sponsibility  for    the    non-performance    of    a    contract    like    that 

made  by  this  plaintiff      If  by  skill  and  labor  the  work  can  be 

done  by  man  so  as  to  resiBt  the  ordinary,  or  what  may  be  called 

extraordinary,  floods,  which    often  occur,   but   at  long  intervals, 

and  the  work  is  carried  away,  it  cannot  be  attributed  to  the  act 

of  Ood;  but  if  what  is  called  a  waterspout  descends  with  such 

overwhelming  power  and  force  as  to  bear  off  everything  before 

it,  and  is  inenstihle,  and    the  strongest  woric   of   man  cannot 

stand  up  against  it»  then  it  may  be  said  that  man  is  faultless  in 

the  matter,  and  therefore  excused  for  faOure   by  the  law.      But 

such  extraordinary  and  resistless  calamitifis  inure  as  an  excuse 

and  relief  of  both  parties.     If  it  legally  releases  the  one  from 

executing  a  work  he  has  undertaken,  it  equaUy  protects  the  other 

from  paying  for  more  than  has  been  dona 

In  this  case  there  was  no  proof  of  the  value  of  the  work  done. 
The  party  relied  on  a  special  contract,  and  sued  for  a  stipulated 
price. 

There  was  an  objection  to  the  admission  of  proof  of  the  washing 
away  of  the  mill  and  dam  unless  there  had  been  a  warranty  of 
the  work.  There  was  no  strength  in  this  objection.  The  party 
was  bound  to  do  faithful  work,  for  that  is  implied  in  every  con- 
tract, wbether  there  was  a  warranty  or  not.  We  have  discussed 
and  disposed  of  most  of  the  grounds  taken  in  the  motion  for  a 
aew  triaL  We  think  that  the  verdict  is  fully  sustained  by  the 
evidence,  and  that  there  was  no  error  committed  by  the  presiding 
jadge  against  the  plaintiff  in  his  charge  to  the  jury,  and  that  he 
committed  no  error  in  refusing  the  new  triaL 
Judgment  affirmed 

Waht  ov  Dati  to  Itim  ab  AmonNO  AnmssiBiLnT  ov  Aoooinrr- 
aooK:  See  OwmmkkgM  v.  NickoU,  88  Am.  Deo.  601;  and  aa  to  the  admisaihil- 
ity  in  evidenoe  of  memoraiidiuii  or  aoooont  booka,  in  general,  See  AtweU  t. 
Miller,  61  Id.  294,  and  note  oolleoting  prior  caaea;  PiUtbury  ▼.  Lotke,  66  Id. 
711;  alao  Oreamtrr.  S^tmmmf  63  Id.  226;  note  to  Union  Bank  v.  Knapp,  li 
Id.  101. 
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Erasukb  oe  Aunounaim  zh  Books  ov  Kmtbt  Arwrnansa  ADimaiBiLrrTt 
8m  note  to  Union  Bank  t.  Knt^p^  Iff  Am.  Dec.  197;  C^mnhtmm  y.  Smdih, 
W  Id.  211,  and  note. 

BxPEBTB,  Who  abs:  See  Hammond  ▼.  Woodman^  66  Am.  Dee.  216,  and 
note  considering  the  queetion  at  length. 

Act  of  God,  whsihse  Excuaas  Pbbiobmahcs  of  CoMTKAor:  See  People 
T.  Manning,  18  Am.  Dea  451,  and  note;  Btevent  t.  Vamgkcm^  20  Id.  216^ 
StngUUm  t.  CarroU,  22  Id.  95;  Adam$Y.  NichoU,  31  Id.  137,  and  note;  Didbof 
T.  LmoeoU,  37  Id.  66;  Smith  t.  iHireO,  41  Id.  732. 

Act  of  Ood,  What  is:  See  New  Brunnriek  eie.  Co,  ▼.  7Va%  64  Am.  Dee. 
394,  and  note  collecting  prior  caaee. 

AssuMniT  IN  Cass  of  Pabt  Pibfobmanob  of  Spiokal  Oohtbaot:  Be* 
McKkmeifr.  Sprkkffer,  54  Am.  Dea  470;  PaUenon  ▼.  Ooffe,  56  Id.  96;  Cfioa- 
•on T.  AnilA,  57  Id.  62;  WkuUadY.  BM,  Id.  571;  Ooe  r.  SmUh,  58 U.  613^ 
and  notes  to  these  cases,  oolleoting  and  digesting  prior  deeJsions^ 


HuTOHiNGS  V.  Western  and  Atlantio  Railroad. 

[»  Qsosau,  SL] 

TioKxr  BzmnjDi  Passbnosb  to  hats  his  Bagoaob  Ck>nTXTxa 

Baooaob  is  Obdikabt   Wbabiko  Apparil  CusioiEABiLT   Oauobd  ht 

Tbatxlebs,  and  also  other  articles  for  their  comfort  and  amnsemsnt 
Baooaob  dobs  not  Embbacb  Mbbohandibb  and  Monbt,  exoept  money  for 

the  payment  of  expenses. 
Pabsenobbs  abb  Bound  to  Pat  Gustomabt  and  Ebasonabui  Ratbs  fob 

Transpobtation  of  Monbt  not  included  in  the  term  *' baggage,"  and 

cannot  defeat  the  claim  for  freight  by  a  frandnlent  concealment  of  the 
I  money. 

Whaxbtbb  is  Gabbded  into  Pasbbnobb-oab  of  RAn.BOAD  AS  Baooaob  » 

so  FAB  IN  PossBSSiON  OF  GoNDUOTOB  or  agent  of  the  road  as  to  aathoriso 

him  to  exercise  the  right  of  retainer  for  dnes  for  passage  or  fraigiht  oa  tbo 

article  itself. 

Gabb.    The  facts  are  stated  in  the  opinioiL 

Haygood  amd  Whitaher^  for  the  plaintiflii  in  error. 

Ovorbff  and  Bleekfyf  eanira. 

By  Oonrt,  McDokald,  J.  The  plaintiflb  saed  the  deftmdanti 
in  l^e  ooort  below  for  the  reoorery  of  damages  alleged  to  haT» 
been  sustained  by  them  to  a  large  amount,  by  reason  of  th» 
seizure  and  detention  by  them,  as  the  agents  of  the  Western  and 
Atlantio  Railroad,  of  a  laxge  amount  of  '^gold  and  silTor  coin,, 
ore,  bullion,  eta,  bank  bills,  bankers'  checlcs  and  drafts,  aocept- 
anoes,  and  other  assets  of  great  value,  to  wit,  in  all,  the  iralue  of 
eighty-seven  thousand  dollars,"  which  were  contained  with  other 
things  in  a  glased  cloth  bag,  and  which  one  of  the  plaintiffs  had 
in  his  own  custody,  in  his  own  care,  at  his  seat  in  the  passenger- 


llarcby  1858.]    Hutchings  v.  Wsstkrh  na  R.  R.  157 

car,  and  which  were  not  placed  under  the  care  or  in  the  onatody 
of  laid  xailioad,  or  the  conductor  of  the  paniwnger  train,  or  anj 
ether  oflBoer  or  agent  of  the  railroad.  On  the  arrival  of  the  train 
«t  the  paaeeDger  depot  in  Atlanta  the  defendant  entered  the  oar 
and  demanded  of  Euaebiua  HutohingSi  one  of  the  f^aintifby  the 
poaaowiion  of  the  baggage  or  the  payment  of  the  sum  of  tarty 
doUara  as  firaight  on  the  goldy  according  to  the  pnbliahed  ratea 
of  fireoglita  on  laid  road,  and  they  ref aaed  to  allow  him  to  remora 
the  aame  ftcm  the  ear  wiihoot  the  payment  of  the  laid  forty  del* 
Ibxb.  The  said  plaintiff  refused  to  pay,  proteeting  against  the 
right  of  the  defendants  to  take  poaoearion  of  the  nid  bag,  and 
against  their  right  to  make  any  charge  for  Iraight  thereon;  nerer- 
thdesB  the  defiBodants  refosed  to  allow  the  plaintiff  to  remoTs 
from  the  car  with  the  said  baggage,  and  by  riolence,  and  with 
force  and  arma,  tock  and  retained  possession  thereof  fbr  the 
apace  of  four  days,  eta 

It  is  alleged  further  that  the  defendants  extorted  serenteen 
dollars  from  the  plaintiff,  before  they  would  restore  the  bags 
and  their  contents,  which  he  paid  under  protest. 

The  defendants  demurred  to  the  declaration,  and  the  court 
snstained  the  demurrer,  except  as  to  the  plaintiffs*  right  to  re- 
cover the  seventeen  doUara,  to  which  judgment  of  the  court  below 
the  plaintiffs  except. 

The  i^aintiff  had  paid  at  Dalton,  when  he  entered  the  car, 
the  usual  price  of  a  passenger  ticket  to  Atlanta.  For  this  ticket 
h0  had  a  right  to  have  his  baggage  conveyed  By  ^'baggage'* 
is  meant  the  ordinary  wearing  apparel  customarily  carried  by 
travelers;  and,  according  to  the  decision  of  this  court,  other 
articles  for  the  comfort  and  amusement  of  the  passenger:  Dibbh 
T.  Braum,  12  Oa.  217  [56  Am.  Dec.  460]. 

Merchandise  and  money,  except  money  for  the  payment  of 
eaqpenses,  are  not  embraced  under  the  term  ''baggage,"  etc.: 
ffaufXdfU  T.  Hqffmanj  6  Hill,  589  [41  Am.  Dea  767]. 

The  declaration  shows  that  this  road  had  published  rates 
for  the  traniq>ortation  of  gold,  and  that  the  sum  demanded  for 
freighta  was  upon  those  rates.  It  is  unnecessary  to  determine 
whether  the  plaintiffs  were  bound  to  pay  according  to  the  pub. 
lithed  rates.  It  is  certain  that  they  were  bound  to  pay  what  is 
customary  and  reasonable  in  such  cases.  It  is  true  that  undei 
the  cireumstanoes  of  this  case  the  plaintiffs  may  not  have  been 
entitled  to  recover  from  the  defendants  if  they  had  lost  the 
money.  But  not  because  the  state  was  not  liable  to  pay  for 
sustained  by  travelers  on  the  road,  but  beoanae  the  own. 
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en  were  gniltj  of  a  fiwad  by  oonoealing  the  fact  that  their  bags 
ocmtaiiiiBd  a  laige  sum  of  money:  Oiibom  t.  PaiytUon,  4  Biirr« 
3300;  Baimm  r.  Dmowm^  6  Bog.  Com.  L.  333.  The  declaration 
in  this  ease  famudieB  strong  eridsnoe  of  a  fraadnlent  oonoeal- 
ment  of  the  oontenta  of  this  travftling-hag.  It  avera  that  tho 
plaintiff  Hatehings  '^refoaed  to  be  oateohiaed,  or  to  answer  in 
any  way,  as  to  the  contents  of  said  baggage." 

The  plaintiflfs,  then,  were  not  entitled  to  cany  the  monej 
as  baggage.  They  were  liable  for  firaight  according  to  pab> 
liahed  rates,  as  the  declaration  shows.  The  demand,  then^ 
made  by  the  defendants  of  the  plaintiff  Hntchings,  was  a  jnst 
and  legal  demand.  Could  he  defeat  it  by  averring  that  his  snc- 
ceasful  fraadulent  concealment  had  enabled  him  to  reach  his 
point  of  destination  without  diaooyeiyt    We  apprehend  not. 

There  was  a  doubt  on  my  mind,  growing  out  of  the  aver- 
ment in  the  declaration  that  the  baggage  remained  in  the  pos- 
session, care,  and  custody  of  the  passenger,  and  was  never 
delivered  over  to  the  custody  of  the  conductor  or  other  agent  of 
the  road,  so  as  to  admit  of  his  retaining  the  property  for  arrear- 
ages of  passage  or  freight  But  on  reflection,  it  seems  to  mo 
necessary  and  right  to  hold  that  whatever  is  earned  into  the  pas- 
senger-car of  a  railroad  as  baggage  should  be  so  &r  considered 
in  the  possession  of  the  conductor,  or  agent  of  the  road,  as  to 
authorize  him  to  exercise  the  right  of  retainer  for  dues  for  paaaago 
or  freight  on  the  article  itself, 

Judgment  affirmed. 

What  is  Bagoaok  to  Which  PAasnrosn  is  EHTnuED.^Tha  ooatnMt 

of  a  oommon  carrier  to  carry  a  paasenger  indndea  m  it  the  obligatioa  to  cany 
hiB  '*  baggage/'  or,  as  the  Engliah  term  it,  his  "Inggage,"  witfaoat  extra 
charge:  Thompson  on  Carriers  of  Passengers,  520;  Brooke  v.  PichMt,  4 
Blng.  218;  Hawkins  ▼.  Hoffman,  6  Hill,  586;  S.  C,  41  Am.  Dec.  767^ 
Orange  County  Bank  ▼.  Broum^  9  Wend.  85;  S.  C,  24  Am.  Dea  129;  Gom- 
den  etc,  B,  B.  ▼.  Burke,  13  Wend.  611;  Pardee  ▼.  Drew,  25  Id.  459;  PoweU 
▼.  Meyers,  26  Id.  591;  Olasco  ▼.  New  York  etc.  R  B.,  36  Barb.  557;  Hirsch- 
sohn  y.  Hamburg  American  Packet  Co.,  2  Jones  &  S.  521;  Merrill  ▼.  Orit^ 
nell,  30  N.  Y.  594;  Smiths,  Boston  etc.  B.  B.,  44  K  H.  325;  Woods  y.  Dem^ 
13  m.  747;  a  C,  56  Am.  Dea  483;  Cincinnati  etc  E,  R  y.  Marcus,  38  HL 
219;  Chicago  etc  B  B.  ▼.  Fahey,  52  Id.  81:  Perkins  ▼.  Wright,  37  Ind.  27j 
Peixotti  y.  McLaughlin,  1  Strobh.  K  468;  S.  C,  47  Am.  Dec.  563;  MUris- 
si'ppi  Central  R  B.  t.  Kennedy,  41  Miss.  671;  Wilson  t.  Grand  Trunk  R  R^ 
50  Me.  60;  Hannibal  B.  B.  r.  Swift,  12  WalL  262;  The  EUvira  Harbeck,  2 
Blatchf.  336.  "The  carrying  of  baggage,"  says  Bronaon,  J.»  in  Hawkins  t. 
Hoffman,  supra,  **  is  included  in  the  principal  oontraot  in  relatioii  to  the  pas- 
senger;  and  the  carrier  is  answerable  for  the  loaa  of  the  pwiperty,  althoagh 
there  was  no  separate  agreement  conoeming  it.  A  oontraot  to  oarry  the  or> 
baggage  ol  the  passenger  is  implied  from  the  aioal  eoarse  of  the  bnai* 
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md  fho  prioo  pud  lor  ftra  is  ooundnnd  m  innlnilin^  ^ 
for  ouTyiiig  ihm  £n{^''    Tbk,  tinaub  being  tbe  oontnMt  wUdk  m 
earner  of  peeiMigeri  enfeen  faa^  it  fmnmiii  a  imtariil   iiiqviry»  Whet  k 
"beggnge"? 


Gsnouii  Bxrba.»-No  oleerer  end  mora  ■■tirfaetwy  rule  at  to  what 
tatee  bi^pgigeeaa  be  found  then  that  givea  bf  Lofd  Chief  Joetioe  OooUm 
hiifoenNVT.  Ofwrfireiterairy,  L.  E.«Q.&  612;  622;  a  a»40Lb  J.  aP. 
100;  24  L.  T.,  K.  S.,  618;  19  W.  B.  87a      "  WkifeoTor  the  pewenger  tekee 
vHh  him  for  hie  pereooel  use  or  eonvenienee»  aooordiog  to  the  habite  or  wanli 
ef  tile  partionlar  olaae  to  which  he  helonge,  either  with  ref erenoe  to  the  imme- 
diate neeeeeitiea  or  to  the  nltimafte  pupoee  of  the  Journey,  mnst  be  ooniid* 
■ed  aa  pecaonal  faiggage."    See  alao  Thompaon  <m  Oerrien  of  PaaaeogBEa,  510| 
Angell  on  OarEien»  aee.  115;  Story  on  Bailni.,  aeo.  499;  Sohonler  on  Beilm. 
M2:  JIamkiiu  t.  mjimm,  6  Hfll,  686;  a  a,  41  Am.  Dea  767;  Jordan  r. 
WlMherB.  iZ:»6Caah«  69;  a  C,  51  Am.  ]>e&  44;  OoOms  t.  BatUmdc 
K.  R.,  10  Ciiah.  606;  Daacter  r.  aynetm  eie.  JL  R,  42  K.  Y.  826;  S.  C,  1 
Am.  Bapi  027;  ITedb  t.  Ifew  York  etc  S.  JR.,  9  Hon*  669»  671;  ^eema  t. 
Ba^StaU Steamboat  Oo^  4 BoKW.  226,  235;  MeOiU  ▼.  JSomuMf,  3Fk  St.  451; 
a  C,  45  Am.  Deo.  664;  Somor  t.  MaoBweO,  9  Unmph.  620;  a  C,  51  Am. 
Dae.  682;  DQMe  ▼.  Brown,  12  Ga.  217;  a  a,  66  Am.  Dea  460;  fFoodt  ▼. 
DoBhi,  13  nL  747;  a  a»  66  Am.  Deo.  483;  Pa/rmOm  r.  Fikher,  22  EL  218; 
Dof^Y.  Kiter,  6  Ind.  242,  247;  Toledo  etcB.jR.yr.  Brammond,  33 Id.  379; 
a  a,  6  Am.  Bep.  221;  American  Coidract  Oo.  ▼.  Ohm,  B  Boah,  472;  S.  G.» 
8  Am.  Bep.  471;  JM  Folfe  r.  Steamhoai  Biekuumd,  27  La.  Ann.  90,  92;  TFSI. 
aoa  T.  Chrand  Trunk  B^y,  56  Ma  60;  Ifew  Orleane  etc.  B.B.r.  Moore,  40 
Miaa  39;  Jftaaiaa^*  Central  B.B.Y.  Kenmedy,  41  Id.  671;  WaUh  t.  Steams 
boatm  M.  Wright,  1  Kewb.  Adm.  494;  BaUroad  Co.  ▼.  FhUqf,  100 XT.  a 
24;  a  O.,  Thompaon  on  Garriera  of  Paaaengera,  502;  8  Bep.  801;  20  AlK 
L.  J.  409;  9  Cent  L.  J.  432.    It  ia  thna  aeen  that  what  ia  baggage  depanda 
vpoa  the  eoodition  in  life  of  the  paaaenger,  and  the  length,  object,  and  nature 
ef  the  entire  jonniey-    What  wonld  be  indnded  in  beggage  in  one  oaae  woold 
not  be  in  another.    And  whether  articlea  in  any  particolar  caae  oonatitnte 
beggage  olmonaly  ia  a  qneetion  .of  fact  for  the  jury,  under  proper  inatmo- 
tiooa  frcHn  the  court:  BaUroad  Co,  ▼•  I^rak^,  eupra;  Brock  ▼.  OaU,  14  Fla. 
523;  a  a,  14  Am.  Bep.  356;  DiMe  ▼.  Brown,  12  Ga.  217;  a  C,  56  Am. 
Dea  460;  Cfrant  y.  Newton,  1  E.  D.  Smith,  05,  98,  100.    The  amount  of  bag- 
gage ahoold  have  reference  to  the  whole  of  a  contempUted  journey,  and  not 
be  meaaoiwi  by  the  requirementa  of  a  particular  part  of  the  route  to  which 
the  line  of  one  carrier  extenda:  See  Merrill  ▼.  G'rtaneC,  30  N.  T.  594.    In 
ffawkme  t.   Hqfinan,  mprcL,   Mr.  Juatice  Bronaon  uaed  the  following  oft- 
quoted  language:  ''  It  ia  undoubtedly  difficult  to  define  with  accuracy  what 
ahall  be  d«emed  baggage  within  the  rule  of  the  carrier'a  liability.     I  do  not 
intend  to  aay  that  the  articlea  muat  be  anoh  aa  every  man  deema  eaaential  to 
hia  oomlort;  for  aome  men  carry  nothing  or  very  little  with  them  when  they 
travel,  while  othera  odnanlt  their  convenience  by  carrying  many  thinga.    Nor 
do  I  intend  to  aay  that  the  rule  ia  eonfined  to  wearing  apparel,  bruahea, 
laaora,  writing  apparataa^  and  the  like,  which  moat  peraona  deem  indiapen- 
aable.    If  one  haa  booka  for  hia  inatruction  or  amuaement  by  the  way,  or  car- 
riee  hia  gun  or  fiahing  tackle^  they  would  undoubtedly  fall  within  the  term 
' l>*gg*g^'  beoanae  th^  are  naually  carried  aa  anoL"    Artidea  of  great  value, 
U  anoh  ae  paaaengera  under  like  oixoumatanoea  ordinarily  or  usually  carry  for 
penK»ial  nae  when  traveling,  are  included  in  baggage.    And  it  appears  to  be 
the  nUe  that,  under  ordinary  droumatanoea,  a  paaaenger  ia  under  no  obliga- 
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tion  to  disdoBe  the  Tilne  of  hii  baggige:  RaUroad  C6.  t.  Fralojf',  Mifra^ 
Brwike  r.  Pickwick,  4  Bing.  218. 

Weabiko  Afpabsl. — It  18  only  in  a  oue  involTing  a  largo  amount  that 
tho  qnostion  la  apt  to  bo  raited  whether  artiolee  of  wearing  apparel  for  tha 
pawengor^a  personal  nae  oonstitnte  baggage.  Under  the  criterion  giren  above^ 
▼ainable  lacee»  designed  for  the  personal  oae  of  a  lady  of  rank  and  wealthy 
were  held  to  be  baggage,  in  Bailroad  Co.  r.  Fralqf,  100  U.  S.  24;  &  C, 
Thompson  on  Carriers  of  Passengers,  502;  8  Rep.  801;  20  Abb.  Js,  J.  409f 
9  Cent.  L.  J.  432.    In  ordinaiy  eases  there  can  be  no  donbt:  Doyle  w,  Ki»er^ 

6  Ind.  242,  247;  Fairfax  t.  Neuf  York  Cent.  B.  IL  Co.,  73  N.  T.  167;  so 
materials  for  clothing,  and  doth  cat  into  patterns  for  garments,  are  baggpiget 

Van  ITom  r.  KcrmU,  4  EL  D.  Smith,  453f  Ih^fy  ▼.  Thampton^  Id.  178.  In 
DexUr  V.  Syracuse  etc  IL  Ji.,  42  N.  T.  326,  S.  C.,  1  Am.  Bepb  527,  baggage 
was  liberally  held  to  include  wearing  apparel  for  a  passenger  and  his  wife^ 
'  and  articles  for  members  of  his  family,  including  material  for  some  dresses, 
but  not  material  for  a  dress  for  his  landlsdy. 

MsRCHAKDiSB. — Merchandise  is  not  baggsge,  and  the  carrier  is  not  liable 
for  its  loss  when  it  is  delivered  and  reoeiyed  as  baggsge,  the  carrier  snppoe- 
ing  it  to  be  such:  Maerow  y.  Qreat  Western  Ry,  L.  B.  6  Q.  R  612;  a  C,  40 
L.  J.  C.  P.  300;  24  L.  T..  N.  S.,  618;  19  W.  R.  873;  Bd/aHetc  Ry  ▼.  Keys,  9 
H.  L.  Cas.  556;  a  C,  8  Jur.,  N.  a,  367;  4  L.  T.,  N.  S.,  841;  9  W.  R.  793; 
CahiU  V.  London  etc.  Ry,  10  C.  B.,  N.  a,  154;  a  C,  7  Jur.,  N.  a,  1164; 
30  L.  J.  C.  P.  289,  4  L.  T.,  N.  S.,  246;  9  W.  R.  653;  affirmed  on  appeal,  in 
13  C.  B.,  N.  S.,  818;  S.  C,  8  Jur.  N.  a,  1063;  31  L.  J.  C.  P.  271;  10  W.  R. 
391;  Great  Northern  Ry  v.  SJiepherd,  8  Exch.  30;  a  C,  7Eng.  R'y  Cas.  810; 
21  L.  J.  Exch.  286;  Pardee  v.  Drew,  25  Wend.  459;  Blanchard  v.  Isaacs^  S 
Barb.  388,  389;  QranJt  r.  Newton,  1  £.  D.  Smith,  95,  98;  iSic/ianit  y.  WeH- 
coU,  2  Bosw.  589;  Weeks  v.  New  York  etc  B.  B.,  9  Hun,  669,  671;  Beckman 
V.  Shouae,  5  Rawle,  179;  Collins  v.  Boston  etc  B,  B,,  10  Cush.  506;  Snuth  y. 
Boston  etc  B.  B.,  44  N.  H.  325.  Samples  of  merchandise  carried  by  a  com- 
mercial traveler  fall  within  the  operation  of  this  rule:  Hawkins  v.  Hqfinan, 
0  Hill,  586;  a  C,  41  Am.  Dec.  767;  Simson  v.  Connecticut  Blver  B.  B.,  93 
Mass.  83;  AlUng  v.  Boston  etc,  B.  B,,  126  Mass.  121;  S.  C,  30  Am.  Rep.  667; 

7  Rep.  G22;  19  Alb.  L.  J.  202;  Penns^/lvania  Co.  v.  MiOer,  35  Ohio  St.  541; 
S.  C,  35  Am.  Rep.  620.  The  reason  is,  that  the  contract  of  a  common 
carrier  to  transport  a  passenger  does  not  include  the  obligation  to  carry 
any  merchandise;  and  if  a  traveler  attempts  to  have  merchandise  carried 
as  baggage,  this  is  such  a  fraud  upon  the  carrier  as  will  release  him  from 
liability  for  loss.  Nor  is  the  carrier  bound  to  inquire  as  to  the  contents  of  a 
trunk  or  valise  offered  as  baggage;  the  traveler  represents  by  implication  that 
it  contaius  no  proi>erty  not  included  within  that  class  or  description:  Jfichi' 
gan  Cent.  B.  B.  v.  Carrow,  73  IlL  318;  S.  C,  24  Am.  Rep.  248;  Ilaines  v. 
Chicago  etc  B.  B.,  29  Minn.  IGO;  S.  C,  43  Am.  Rep.  199;  Ailing  v.  Boston 
etc,  B.  B.,supr<u  But  it  has  been  suggested  that  if  merchandise  is  carried 
openly,  or  is  so  packed  that  its  nature  is  obvious,  and  the  carrier  does  not 
object  to  it,  he  will  be  liable  in  case  of  loss:  Oreat  Northern  B*y  y.  Shepherd, 
supra;  bub  for  cases  where  the  carrier  was  not  held  liable^  althoagh  the 
general  character  and  appearance  of  the  package  indicated  that  it  was  mer- 
chandise, see  CahiU  r.  London  etc.  R'y,  supra;  Lee  y.  Orand  Trunk  Ry,  36 
U.  C.  Q.  B.  350.  So  it  is  held  in  Missouri,  that  where  a  common  eanier 
receives  merchandise,  which  he  knoiK's  to  be  such,  and  chooses  to  treat  it  as 
baggage,  he  will  be  responsible  therefor:  AI inter  y.  Padjie  B.  B,,  41  Ma  503; 
Boss  y.  Missouri  etc  B»  B.,  4  Mo.  App.  583;  and  a  common  carrier  was  eon- 
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wqnaaily  bald  HaUe  lor  s  pieoe  of  oarpeting:  Ukiier  t.  PiuH/U  R.  R^ 
Bat,  on  the  oilMr  hand,  his  reqwnrihili^  h—  been  denied  wbere  the  baggigft* 
master  knsfir  of  the  ohwseter  of  the  peeksge:  BlwantmUB  r,  JFUekbmrg  R.  R,, 
127  Mass.  322;  S.  C,  84  Am.  Bep.  376;  20  Alh.  L.  J.  354;  AOmg  r.  Bo§tm 
^U,  B,  R^  mpn;  and  it  is  further  held  that  a  enstom  of  passengers  to  taka 
with  them,  and  of  common  carriers  to  cany,  packages  of  merohandise  as  bag* 
^ige^  doea  not  make  the  carriers  responsible  for  their  loss:  Id.;  and  see  AnAft 
T.  BoBitm  «<e.  i?.  J2L,  44  N.  HL  325.  The  tnie  doctrine  seems  to  ns  to  be  that 
if  there  is  no  conoeahnent  on  the  passenger's  part^  and  a  carrier  receiTea  and 
treats  as  baggage  a  package  which  he  knows  to  be  merohandise^  he  shoold  be 
liable  in  case  of  loss,  althongh  no  extra  compensation  was  charged  for  its 
tnuHportation;  and  certainly  he  shoold  be  liaUe  if  he  knowingly  recetTW 
merrhandise  and  chaiges  for  and  carries  it  as  extra  baggage:  HtBrnan  t.  JTbl* 
ladajf,  I  Woolw.  36Sw  The  reason  of  the  role  which  exempts  him  from  lia- 
bility for  loos  of  mmrobandise,  generally,  which  is  deliTered  and  receiTod  as 
boggsge^  doea  not  exist  in  such  caseiL  Bat  it  is  dear  that  the  payment  by 
a  psMiger  of  a  special  charge  for  excess  in  wei|^  of  baggage  does  not 
smke  the  company  liaUa  for  merohandise  which  they  so  receiyed  as  baggigo^ 
sapposing  it  to  be  each:  CmdnnaH  ^ie,  R.Rr.  MareuM,  38  DL  219. 

MoRXT. — ^A  passenger  is  entitled,  as  baggage,  to  a  reasonable  som  of  money* 
in  bank  notes  or  speme^  for  trareUng  expenses  for  the  entire  joomey  he  con- 
tampktes:  ITeecf  t.  Saraioga  etc  R.  R,  19  Wend.  634;  iferrtff  t.  Grmnett^ 
30 K.  Y.  594;  Fcdifaxv.  New  TarkOaUnUR,  R.,  73 Id.  167;  Tmrpegr.  WO- 
Ahm,  3  Daly,'  162;  Ihig^  r.  Thcmipmm,  4  K  D.  Smith,  178;  Jcrdam  t.  FaU 
Ri9er  R.  R.,6  Cosh.  69;  S.  0.,  51  Am.  Dec.  44;  Woodt  v.  Deoht,  13  HL  747| 
8.  C,  56  Am  Dec  483;  imnoUCetUralR.  R.r.Oopdemd,^iTllZS2i  Bamur 
T.  MagoweO,  9  Homph.  620;  S.  0.,  51  Am.  Deo.  682;  Joknmm  t.  Sicme,  11 
fiomph.  419;  WMk  t.  SieemAooi  H.  M.  WHf^  1  Newbw  Adm.  494;  Oad- 
waOader  ▼.  Cfnmd  Tnmk  JTy,  9  Lower  Oanada  Bep.  169;  eonlni,  Ortmi  r. 
Jfewton,  1 E.  D.  Smith,  95;  and  see  JTotfltois  t.  JTcs^bian,  6  ffill,  586;  a  C,  41 
Am.  Dec  767,  per  Bronson,  J.  Bat  money  carried  for  the  poipoee  of  trader 
inresteiesit,  or  transportation  merely,  or  beyond  what  is  a  reaaonable  amoant 
for  travaling  expensee,  is  not  iododed  in  baggage:  Onmge  ChmUy  Bamk  v. 
Bnnm,  9  Wend.  85;  a  O.,  24  Am.  Dec  129;  Jwrdam  t.  Fail  Rher  R.  R, 
Mpro/  Bcmar  ▼.  Jfoanpefl,  mpra;  Davis  t.  MIMgan  S<nUKem  eic  B,  R.,22 
BL  278;  Doyle  t.  Kieer,  6  Ind.  242,  247;  DujUap  t.  IniemtUional  Steamboai 
Ok,  98  Mase.  371;  Weeke  v.  New  Tort  etc  R,  J2.,  9  Hon,  669,  671;  Hkkom 
T.  Naugatuek  R,  R,,  31  Conn.  281;  WhUmore  t.  Steamboat  Caroline,  20  Mc 
513;  First  National  Bank  r.  Marietta  etc.  R.  R.,  20  Ohio  St.  259;  so  bank 
notes  to  a  considerable  amoont,  carried  by  an  attorney  for  the  porpooe  of 
meeting  the  contingencies  of  a  salt,  are  not  baggage:  Phdps  ▼.  London  etc, 
R,  A,  19  C.  R,  N.  a,  321;  a  0.,  11  Jor.,  N.  8.,  652;  34  L.  J.  O.  P.  259;  12 
L.  T.,  N.  S.,  496;  13  W.  B.  782. 

Cask3  lLLUSTBATiKO.~The  followiog  cascs  will  illnstr^te  what  articles  for 
oae,  convenience,  protection,  or  amosement  are  baggage:  A  watch  is  a  part 
of  a  traveler's  baggage;  Jones  r.  Voorhees,  10  Ohio,  145;  American  Contract 
Co.  V.  OWw,  8  Bosh,  472;  a  a,  8  Am.  Bep.  471;  MeCormiek  r.  Hudson  River 
R.  R.,  4  E.  D.  Smith,  181;  WaMr.  Steasaboaiff.  M.  Wright,  1  Newb.  Adm. 
494;  contra:  Bomarr.  MawweU,  9  Hnmph.  620;  S.  C,  51  Am.  Dec.  682;  bat 
where  the  passenger  wears  a  watch  on  his  peison,  sereral  others  in  his  tronk 
are  not  ba^age;  Mississippi  Central  R.  R.  t.  Kenncdg,  41  Hiss.  671;  »od  if 
the  watch  is  intended  as  a  present,  it  is  likewise  not  indoded:  Thelonic,  5 
BhidifL  53a  Other  jewd^,  sooh  ss  is  ordinarily  worn,  may  be  baggage; 
AM.  Das.  Tea.  LZZI— U 
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McDougattr.AUan,  l2Low«r  GaaadaKep.  321;  Tarpeifr.  Jfmam8,ZlMf^ 
162;  but  biggage  does  not  indade  two  rings  belonging  to  a  male  traTaler^ 
ChdwaUader  r.  Orand  Trunk  Ky,  9  Lower  Canada  Rep.  169.    A  gentlemaa. 
when  he  trarels  must  also  manage  to  do  withoat  a  napkin-rings  Qhicago  etc 
JEURt.  Boyce^  78  DL  510;  a  C,  24  Am.  Bep.  26&    So  if  the  traveler  in- 
tends to  make  presents  to  his  friends  with  jewelry  which  he  carries,  the  car- 
rier will  not  be  responsible  for  its  loss:  Nevins  v.  Bay  State  Steamhoai  Co,,  4 
Bosw.  225;  l%e  Icnie^  ewpra.    Of  coarse,  if  the  jewelry  is  intended  for  sale^ 
or  to  be  need  as  samples,  it  is  not  baggage:  .SicAartb  ▼.  WeeteoUt  2  Bosw.  589;. 
OmoiimaU  eU.  B.  R.  r.  liareui,  38  m.  219;  Michigan  Central  B.  R  t.  Car^ 
raw,  78  Id.  848;  S.  O.,  24  AnL   Rep.  248;  Ailing  t.  Boeton  etc,  B.  B.,  12<( 
Mass.  121;  8.  C,  80  Am.  Rep.  667;  7  Rep.  622;  19  Alb.  L.  J.  202.    Sarer 
ware  most  be  left  at  home:  Bell  t.  Drew^  4  E.  D.  Smith,  59;  bat  a  traveler 
may  carry  his  gold  spectacles  if  he  pleases:  WcUah  ▼.  Steamboai  H.M,  WrigJU^ 
1  Kewb.  Adm.  491;  and  if  he  desires  a  royage  across  the  Atlantio,  he  may^ 
take  with  him  night-ghMses  or  telescopes  for  sea  nse;  OadutaXlader  t.  Orand 
Trufik  By,  evpra;  or  in  making  a  trip  inUnd,  he  may  cany  an  opera-glaas». 
althoogh  the  entire  joomey  be  made  in  the  night-time:  Toledo  ete,  B  B  r. 
Hammond,  83  Ind.  879;  the  gUss  may  be  of  ase  to  him  at  the  end  of  hi* 
Joamey,  or  daring  a  temporary  stay  at  a  particular  piaoe.    A  gentleman  whem 
trareling  is  allowed  his  dressing-case:  OadwaUader  t.  Cfrand  Trunk  Ry,  ««- 
Tpra;  bat  he  can  derire  no  possible  convenience  or  amusement  in  the  eye  of  tb» 
law  from  a  saok  and  a  muff:  Chicago  ete,  B  B  r.  Boyce,  eupra. 

Surgical  instrnments  of  a  surgeon  in  the  army,  traveling  with  his  troopa^ 
constitute  a  part  of  his  baggage:  Hannibal  B  B,  t.  Swifts  12  WalL  262;  aad 
baggage  includes  reasonable  tools  of  a  carpenter  carried  with  clothing  in  hit 
trunk:  Porter  v,  HUdebrand,  14  Pa.  St.  129;  and  a  set  of  hamesa-maket's 
tods  of  small  value:  Davie  v.  Cayuga  etc.  B,  B.,  10  How.  P.  880.    So  a  prioa- 
book,  used  by  a  commertnal  traveler  in  his  daily  business,  is  beggiige:  Cflecuom 
V.  OoodriA  Trane.  Co.,  32  Wis.  85;  S.  0.,  14  Am.  Rep.  716;  as  are  ate 
manuscript  books,  the  property  of  a  student,  and  necessary  to  the  proeeontiiA 
of  his  studies;  ffopkku  v.  WeeteoU,  6  Blatchi  64;  but  not  title  deeds,  belong- 
ing to  a  client,  which  an  attorney  is  carrying  with  him  in  a  bag  or  portman- 
teau for  the  purpose  of  producing  on  a  trial  in  a  local  court:  Phdpe  v.  Zton^ 
don  etc  B.  B.,  19  0.  R,  N.  S.,  321;  S.  C,  11  Jur.,  N.  S.,  652;  34  L.  J.  C.  P. 
259;  12  L.  T.,  N.  a,  496;  13  W.  R.  782.    Pencil  sketches  of  an  artist,  placed 
in  his  portmanteau,  do  not  form  a  part  of  his  ordinary  baggage:  Mytton  ▼• 
Midland  By,  28  Ia  J.  Exch.  385;  nor  can  engravings  be  carried  as  baggages 
Neeina  v.  Bay  State  Steamboat  Ce,,  4  Bosw.  225.    A  spring  toy-horse  is  not 
ordinary  or  personal  baggage:  ffudaton  v.  Midland  etc  By^  L.  R.  4  Q.  BL 
366;  S.  0.,  38  L.  J.  Q.  B.  213;  20  L.  T.  526;  17  W.  R.  705.    WhUe  the  law 
will  permit  of  a  traveler  carrying  something  along  to  amuse  himself  with,  it 
will  not  allow  him  to  oonvey  artides  for  the  amusement  of  others  at  the  end 
of  the  journey.    Therefore,  masquerade  costumes  intended  to  be  furnished 
by  a  passenger  for  use  at  a  ball  are  not  baggage:  Michigan  Southern  etc  B. 
B.  V.  Ochm,  56  III.  293.    The  courts  of  New  York  will  not  lend  their  aid  to 
recover  masonic  regalia  as  bsggiige:  Nemne  v.  Bay  State  Steamboat  Co,t 
eupra.    If  a  passenger  travda  in  the  steerage  of  a  vessel,  where  she  is  bound 
to  provide  her  own  bedding  for  the  voyage,  the  bedding  ia  a  part  of  her  bag- 
gage: Hiricheohn  v.  Hamburg  American  Packet  Co,,  2  Jones  &  a  521;  but  it 
is  otherwise  with  a  feather-bed  of  a  female  passenger,  not  intended  to  be  used 
on  the  voyage:  ConnoUy  v.  Warren,  106  Mass.  146;  a  C,  8  Am.  Rep.  300. 
In  OiOmet  v.  Hen^iaw,  35  Vt.  604,  622,  it  was  hdd  that  whether  a  bed,  pfl» 
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lows,  bolster,  and  bed-qnilti,  beZooghig  to  a  poor  nua,  who  warn  wmriBgwi^ 
Iris  haStj^  eaniad  along  wiih  liim  in  s  mOnad  tnia*  and  pMkiod  in  a  bos 
oontaining  dothing,  w«re  Jiaggage,  was  a  qamtitaa  to  bs  deddad  bj  tha  Jmy* 
takiiig  into  ooosideratkni  the  portioolir  dfomnstaiioss  al  tiM  oais^  and  the 
Qse^  quality,  yabie»  and  kind  of  the  artides  in  qoastioii.  A  gun  may  be  taken 
along  for  proteetian  or  aimwemant;  DavU  ▼.  Oa^uga  tie.  R,  R,,  10  Bow.  IV. 
S90;  Fan  J7oraT.  X0rntf,4EL  D.  Siiiith,4a8;  soniayanfTolvsr^orapooket- 
pJsldl;  IkuU  T.  MiddgoM  SauAarm  eie.  B,  B^  22  ISL  tISt  Woodi  r.  Ihtm. 
18  Id.  747;  &  Gl,  66  Am.  Deo.  483;  and  a  travsIiBg  gentlsman  auqr  oany  aa 
iM^Bgiga  a  psir  ol  dueling-pistds:  n^ood!e  t.  Ikwim,  mtpra;  bat  tha  ooeapation 
sr  ciieiiinstHioeB  of  a  Ghiosgo  grooer,  who  goes  into  tha  ooontry  in  qnest  of 
battery  does  not  require  that  he  dioold  be  fonddied  with  any  *!iniiT*l  store 
of  deadly  weapons;  sod  while  ha  is  entitled  to  one  rerolvsr  ss  being  reason- 
al4y  nooessniy  for  his  personal  ose  sad  proteotion,  he  wiU  not  be  permitted 
to mrrytwoi  Chicago eU.B.R,T.OoUm9,  Mill  312.  Hsndoaib,  locks, end 
madicmes  were  hdd  not  indnded  in  baggsge  in  Bammt  t.  MaoBimUf  9  Homph. 
920;  a  C,  51  Am.  Bea  682. 

Baooaob  wbbt  dt  Ouaioiyr  ov  Oabbub:  See  Tenwr  t.  Ulkm  sic  IL  JZL» 
42  Am.  Dea  S6,  and  Botai  Xsfm  T.  i>NM:Aar«rai»  JL  i^ 
Y.  Avena.  M  U.  40OL 
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IVQHMU.UI.] 


Buj.  in  equity  to  ooospd  the  payment  of  *  debt^  nmovnting 
to  twenty-eight  dxdlan,  oat  of  the  aepante  eatate  of  Eliak  Ash- 
enlty  *  married  wcHnan,  nlli^png  that  it  was  oontnMSted  by  her» 
and  that  her  husband  was  insolvent.  The  hill  was  dismissed^ 
on  the  groond  that  tiie  demand  was  beneath  the  d^nlty  of  a 
eonrt  of  equity. 

Poios22^  for  the  plaintiflh  in  efxor. 

JBiiobifUMi  cofilrvk 

By  Court,  BBHirnro»  J.  Is  a  demand  fbr  onlty  twenty-eight 
doUais  beneath  the  dignity  of  a  ooart  of  eqoity,  and  therafore 
one  not  to  be  entertained  by  a  ooart  of  eqoityl  Tlie  ooart  below 
decided  that  it  is. 

In  this  the  ooort^  we  think,  ened.  The  flfty-thiid  seotion  of 
the  jodinaiy  aot  of  1799  declares  that  ''the  saperior  ooarts  in 
the  several  ooonties  AaU  oaserowe  the  powers  of  a  ooart  of  equity 
in  all  cases  where  a  common-law  remedy  la  not  adequate,"  etc 
The  Jtalifliring  is  miue. 

Language  so  imperative  and  so  comprehensive  as  this  must 
Wve  the  effect  to  abrogate  the  rule  excluding  from  the  court  of 
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diaiM«7  suite  ''where  the  sabjeet-matier  of  the  Iftigatwii  ii 
onder  the  Tiloeof  ten  ponndi:"  Dmiell's  CSh.  Ft.  4SL 

The  late  act  allowing  smto  at  law  against  tnutees,  eto.,wm  doobi* 
less  go  fiyr  to  rdiere  ooorte  of  equity  of  sooh  suite  as  this  in  the 
fatare. 

V  ndgniflnt  levened. 


Walker  v.  Wells. 

[»QnMU.14L] 

Sumusiu  Ennsiroa  is  Ai>MiiwniT.s  to  Show  nuv  Pttsoa  Msast  nr 
Oramt  «o  ''BiBBT  StephshBi  Obpoait,"  wh  William  Homy  Stophem, 
aohildof  Beny  Stepheni,  deoesMd;  thore  being  no  sooh  panonasBflRy 
Stephsnsy  an  Ofphan. 

Ejxotmxht.  Hie  plaintiff  introdnoed  a  giant  of  the  lot  in 
controversy  from  the  state  to  ''Berry  Stephens,  orphan,  of  the 
«ix  handled  and  thirty4hiid  district  of  Dooly  eoonty,"  and 
iben  offered  in  evidence  several  depositions,  tending  to  show 
that  one  Berry  Stephens  had,  in  1823,  married  Elizabeth  White, 
and  died  a  few  years  thereafter,  leering  an  only  child,  William 
Henry  Stephens;  that  this  ohild  lived  with  his  mother  at  his 
grandfkther's,  in  tho  six  hundred  and  thirty-third  distnot  of 
Dooly  cooniy,  at  the  time  of  giring  in  for  draws  in  the  Cherokee 
land  lottery,  and  that  his  mother  gave  in  for  Berry  Stepheni^ 
orphan,  William  Henry  Stephens;  that  his  mother  was  illiterate^ 
and  the  mistake  in  the  name  probably  oooorred  thereby;  that 
there  was  no  other  person  in  the  district  to  whom  the  desorip- 
tion  could  apply;  and  that  the  friends  of  William  Henry 
Stephens  always  regarded  the  lot  as  belonging  to  him,  and  have 
paid  the  taxes  thereon  as  his  property.  An  objection  to  the  ad^. 
mission  of  this  evidence,  on  the  ground  that  it  was  in  contra^ 
diction  of  the  grant,  was  sustained,  whereupon  the  p1«ii^^ 
excepted,  and  submitted  to  a  nonsuit 

WaOosr,  for  the  plaintiff  iaerror. 

AMn  and  Wizard,  conira» 

By  Oourt,  BBHimra,  J.  Were  the  depositions  adndssible  as 
evidenoel  They  were  if  the  case  was  one  of  latent^  and  not  one 
of  patent^  ambiguity.  Lord  Bacon's  maxim  is:  Amhiguiiat  ver- 
iiorum  laiens  verifieaHons  tuppleiur;  nam  quod  «bb  /aeCo  oritur  am- 
higufum  wr^fieatione  JaeH  toUUur.  And  this  case  was  one  of  latent 
ambiguity.     Lord  Bacon  says:  "Patens  (omMguiias)  is  that  which 
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• 

•ppeus  to  be  aal^giioiiB  upon  the  deed  or  inrtmiiiflBt;  falMM  b 
thftt  wUoh  BfiomntTi  oertain  end  withoat  emhigQity,  fbr  aajtbing 
that  appeanih  npoa  the  deed  or  instmiiMnt;  bat  there  fa  niiie 
oolkteral  matter  oat  of  the  deed  that  breedeth  the  ambigaitf  •* 

In  the  prewnt  case  the  giaat  la  phinl j  a  gia&t  to  Beny  8te- 
pbeofl^  an  ocphan;  it  ia  tberefora  a  grant  apon  the  faee  of  whieh 
there  ia  i^'*^"^  amblgaooa.  Bat  it  toraa  oat  that  there  waa 
nerer  aooh  a  peraon  aa  Beny  Stephenay  an  orphan.  It  maat  be 
yiat  aome  pecaon,  not  a  mere  name,  waa  meant.  Who^  then^ 
waa  the  peraon  meant  bj  the  namel  Una  fa  the  neoeaeaiy  qoea- 
tioD.    Who  be  waa  fa  amUgaooa — doabtfoL 

Here,  then,  fa  '^a  cbUateral  matter  oat  of  the"  grant  ^that 
breedeth  the  ambigoity."  Tlie  caae,  therelbre^  fa  one  of  hitent 
amfaigaity;  ''therefore,  it  ehall  be  holpen  bj  averment"  Of 
coarse  averment  may  be  aapported  by  proof:  1  OreenL  Ey.,. 
aec.  297.  To  ihfa  effect  are  Orwne  y.  BamwM,  11  Oa.  393; 
Umdenan  y.  Eaebney,  16  Id  527;  a  0.,  23  Id  383  [68  Am. 
Dec.  529];  Ford  y.  Aleam,  MS.  opinion;  Bawtm  y.  SOaughter^ 
24  Ga.  338  [onto,  p.  135];  and  the  act  of  Deoember  22,  1857,  de- 
cfaiatory  of  the  faw  of  evidence  in  aoch  caaea  aa  the  preaeut. 
To  the  ccmtraiy,  I  think,  are  Sj^  y.  MeBarp,  10  Id  465  [54 
Am.  Dec  402];  and  Ti$on  y.  Tawn^  15  Id  491  [60  Am.  Dee.  708]; 
and  therefore  they  are^  in  my  opinion,  wrong. 

The  decfaion  made  by  thfa  coart  in  thfa  caae^  when  the  caae 
waa  in  the  form  of  a  bill  to  correct  the  gnmt,  went  ufoa  the 
aasomption  that  there  waa  sach  a  penon  aa  Berry  Stephena,  an 
orphan,  and  that  it  was  he  to  whom  the  gnmt  waa  really  faaaed 
On  that  aaaampdon  the  deciaion  atiU  aeema  to  oa  right;  Walker 
Y.  WdU,  17  Ga.  550  [63  Am.  Deo.  252} 

We  think,  then,  that  theae  depoaitiona  ooght  to  have  been 
reoeiYed  They  merely  went  to  ahow  who  waa  the  penon  meant 
by  the  name  and  deacription,  "Beny  Stephens,  orphan,"  there 
never  having  been  any  person  in  ematenoe  bearing  that  name  and 
deaciipCion. 

The  coart  having  ezdaded  the  depoaitiona,  fa  faDowa  that^ 
In  oar  opinum,  there  ooght  to  be  a  new  triaL 

New  trial  granted 

Ezranreio  Evidjuicb  is  ADmasmui  to  InamFr  OaAxm  xh  DnDt 
SemUmr.  Wright,  25  Am.  BeoL  344;  HeMdermmr.  ffadaie^,  6S Id.  529;  bat 
see  Sgkes  v.  McBary,  54  Id  402;  Titm  v.  Tinim,  60  Id.  708.  The  prineipU 
eeee  ia  otted  ia  TuggU  v.  McMaih,  88  Gil  6d0»  on  a  nmikr  state  of  £Mti» 
to  the  point  that  a  latent  ambiguity  being  presented,  parol  evidence  waa  ad-^ 
Biiaible,  not  to  prove  a  mistake  in  the  name  of  the  grantee,  bat  to  give  effect 
to  the  grant,  by  sh^wiag  the  i^erson  intended  as  a  gnntee^ 
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Hawkins  v.  State. 

[25  QaomnA,  207.] 

\Wrmn  oahkot  bb  aaksd  whethkr  hk  bxlixtxd  Bbgbased  zhtkhdbd 
lO  Kill  Aoousbd,  from  the  conduct,  conntexumce,  and  langnage  of  tli# 
dooeMod  immediatel  J  preceding  the  homicide^  in  order  to  rednoe  the 
crime  to  manalaTighter. 

HoaaoiDB  wnx  bb  Attbibuteo  to  Bblibbeatb  Rbyxhqb  jlsd  PmruHBD 
AB  MxJBDBBt  if  Bofficient  time  haa  elapsed  between  the  profooatioa  and 
the  killing  for  roaaon  to  reenme,  her  away. 

MuBDBB.     The  opinion  states  the  fiactB. 
Walker  and  Francis^  for  the  plaintiff  in  error. 
LangttreUf  MUdor-gmuralf  for  the  states 

By  Courts  Lumpkin,  J.  It  seema  in  this  case  that  priaoner  ami 
deoeaaed  were  gambling  in  a  crib;  a  qnanrel  and  fight  took  place; 
Hawkins  came  out  and  threw  stones  or  brickbats  at  Scott,  and 
ponched  him  through  the  cracks  of  the  crib.  The  last  stone  thrown 
was  supposed  to  have  bit  Scott,  as  he  did  not  speak  afterwaids. 
Hawkins  then  lefb  for  his  house,  saying  he  would  be  back  in  a 
little  while.  Scott  came  out,  and  was  standing  with  witness  Bald- 
win, when  Hawkins  returned  with  two  horseman's  pistols  in  hia 
hands,  loaded  with  buckshot;  when  he  got  within  twenty-three  or 
twenty-four  steps  of  Scott,  Scott  remarked  that  Hawkins  was  too 
mean  to  Uve,  and  that  he  intended  to  kill  him;  witness  does  not 
know  whether  Hawkins  heard  this  remark,  but  thinks  he  might 
have  heard  it;  Hawkins  fired  and  kiUed  Scott,  eight  of  the  shot 
taking  effect,  and  upon  this  testimony  he  was  found  guilty  of 
murder  by  the  jury. 

A  new  trial  was  moved  for  on  two  grounds.  1.  Beoause  the 
court  refused  to  allow  defendant's  counsel  to  ask  the  witnessea 
who  were  present  at  the  killing  whether  from  the  conduct,  coun-> 
tenanoe,  and  language  of  the  deceased,  immediately  preceding  the 
lumuoide,  they  believed  deceased  intended  to  kill  the  accused; 
2.  Beoause  the  court  chaiged  the  jury  that  if  they  should  find  that 
between  the  provocation  given  and  the  killing  there  was  sufficient 
time  for  the  voice  of  humanity  to  have  been  heard  and  reason  to 
iiave  resumed  her  sway,  whether  in  this  case  the  flAot  waa  so  or  not» 
the  killing  was  murder,  and  not  manslaughter.  The  application 
was  refused,  and  to  reverse  this  judgment  this  writ  of  error  is 
prosecuted. 

Waa  the  court  right  in  refusiog  to  allow  the  witnesses  to 
testify  as  to  their  belief  as  to  what  was  the  purpose  and  intention 
of  Soottt 
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In  BmU^na  t.  Staie,  2  Ga.  173,  thifl  oofoxt  held  tbai  the  opinioa 
of  a  witneflBy  as  to  the  intention  of  the  deeeaaed  in  apjnoaohing 
the  skyer,  is  not  admisBible.  The  same  role  is  kid  down  in 
the  eaae  of  State  t.  SeoU,  4  lied.  L.  409  [42  Am.  Dtio.  148]. 
The  ooort  say:  ''The  beUef  that  a  penon  designa  to  kill  me  will 
not  prarent  my  killing  him  fix>m  being  mmder,  nnlea  he  ie 
making  some  attempt  to  eaceeate  his  design;  or  at  least  is  in 
an  apparent  sitoatian  to  do  so;  and  thereby  reasonably  indnoes 
me  to  think  that  he  intends  to  do  it  immediately."  Here  there 
iras  certainly  no  soch  pozpose  in  the  mind  of  the  deceased,  as 
he  had  no  ireapon  of  any  sort.  Prisoner  mnst  have  known  that 
Scott  was  nnarmed.  The  witnesses  were  not  asked  if  they 
thoa^t  that  Scott  intended  to  kill  Hawkins,  at  the  time  of  the 
homicide.      To  snch  a  qnestion,  there  could  have  been  but  one 


As  to  the  charge  of  the  conrt^  it  was  in  the  tenns  and 
language  of  the  code:  See  div.  4,  lee.  7,  Cobb's  Dig.  783,  784. 
Phyvocation  by  threats  will  not  be  sufficient  to  free  the  slayer 
from  the  guilt  of  murder.  And  if  sufficient  time  has  elapsed 
for  reason  to  resiBDe  her  sway,  the  killing  shall  be  attributed  to 
deliberttte  rerenge  and  punished  as  murder.  Here  the  menaces 
were  evidently  made  after  Hawkins  had  determined  to  kill  Scott^ 
for  they  were  made  after  he  returned  from  his  house  with  deadly 
weapons;  and  it  was  very  doubtful  whether  the  words  of  Scott 
were  heard  at  all  by  Hawkins.  They  were  addressed  to  the 
witness,  and  not  to  Hawkins:  See  Runell  on  Grimes,  433^  442, 
and  the  authorities  there  dted;  Whart  Grim.  L.  375,  377;  Bo»* 
coe's  Grim.  Er.  724,  729-731. 

But  what  provocation  was  given  in  this  case,  to  justify  the  un- 
jontrollable  passion  relied  on  in  this  case,  in  mitigation  of  this 
homiddet  Hawkins  seemed  to  have  got  the  best  of  the  fight 
in  the  crib;  he  continued  to  assault  Scott  after  he  came  out; 
he  left  him  in  the  crib,  hastened  home,  a  distance  of  two  hun- 
dred and  BRj  yards,  procured  his  pistols,  returns,  and  executes 
his  murderous  purpose,  evidently  formed  before  he  left  Scott.  It 
will  never  do  to  tolerate  such  a  plea — ^I  had  almost  said  pretense; 
no,  never:  Ba^r.  Siaie^  15  Ga.  244,  245. 

Human  lifb  is  aacrificed  at  this  day,«  throughout  the  land,  witk 
more  indiffinenoe  than  the  life  of  a  dog,  especially  if  it  be  a 
good  dpg.  Scott  may  not  have  been  a  good  dtiaen,  stiU  he  was 
a  hnman  creature,  under  the  protection  of  the  laws  of  the  state; 
end  even  in  his  person  the  punitory  power  of  the  govemmenl 
aiust  be  vindicated.    Gam  was  the  first  murderer,  but  who  ia 
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tke  lait  it  known  onlj  to  those  who  hai?e  vead  the  monuiig  papen» 
If  thii  prime  goes  nnpnninhad,  kioqr  ddrti  at  laxt  be  free  from  thft^ 
■tein  ot  blooA^miltuftBH. 


Wmraai  OAnror  Gin  Oraaaat  chat  Bbqiaiid  Lmuniip  lo  Km.  Jko- 
orasD:  See  Keentr  t.  State^  6S  Am.  Dao.  889|  alio  Stmoimi  r.  Stait,  fit  IL 
4B6»  and  note, 

liApn  ov  Tm  BmnDor  PBovooanoH  ahd  Kxuumq  am  DKBimmm- 
Gltxia«OBaMuBimEQEl£unn.AUOH3nDi:  Sea  ^nttoiy  ▼.  Mrffl^  S8  An.  Deo. 
14S;  State  r.Sm,U  Id.  »6;  Me  WkireM  Ckue.  4»  Id.  IM. 

ThRBAIB  by  DlOSAaED,  WBBT  ADMiaBIBUB  DT  TbIAL  fOB  MUBDnt!     8a» 

ClafnpfteS  t.  PeopUf  61  Am.  BaoL  49,  and  nofta  diiMwa«ng  fha  qaaation;  Keener 
T.  iState,  6S  Id.  809,  and  note.  Bridanoa  of  tiumta  by  tile  daoeaaad  agunit 
the  priMnar  imoommimicatad  to  tha  latlar,  could  not  haTo  *"^f*"^**^  hia 
ooodnoty  and  aia  not  admiirihla  in  aridcnoa:  JTbye  t.  Stateg  89  Ga.  722;  and 
alio  malioa  wiU  ba  appliad  in  aU  oMaa  whare  lifs  ii  tftlun  lor  wofdi^  thraati^ 
ar  manaoea  wtthoat  oUmt  prorooations  BnmM  t.  Aafe^  42  U.  dJ^  both 
ittiag  tha  prina^al 


BiGBT  V.  PowiajL 

Utaiuai  Aa  Will  ab  Fbaud  most  bb  Skowh  to  cntitie  a  aonplainaBl  fea 
aqaity  to  reliaf  on  tha  groond  of  frand. 

COVHSBL  n  KOr  JUVriFlBD  Dr  BbLTIHO  oh  9TA9KIIBHTB  OV  OpgOBUW  OnJS* 

SBL  M  to  the  oontanta  of  %  bill  of  axoeptiona  preMntad  to  him  lor  hia 
aoknowladgment  of  Mmoa,  and  aqidtj  will  not  roliave  against  tha  oob> 
aeqnanoea  tharaof.    Tha  bill  ooght  to  hare  baanaaminad. 
Waivxb  ov  Ebbobs  AanoiTBD  iir  Bbodbd  must  bb  Availbd  or  as  D» 
VBmn  BT  Plba. 

MXBB   StATEMXIIT   ov  SUFBBKB  Ck>UBT   DUBZHO  ABOUlODfT  BKIOBB  It  OAJT* 

HOT  SxTELB  Law,  bot  ontitle  a  party  to  an  aqidty,  whan  thaia  ia  nooa 
withoat  it,  and  tha  atatamant  ia  not  aoatainad  by  tha  law. 

Pabtt  Joihdto  xh  lanm  oh  AaaiOHiaHT  ov  Bbbob  thbouob  liuBBnui- 
SBHTAXI0H8  OV  Adtebsabt  ouobt  io  Sbow  It  TO  Ck>UBT,  and  movia 
to  withdraw  tha  Joinder,  andaaggest  a  diminntifln  of  tha  raocad. 

OmanoH  ov  Palpaslb  Dorr  odobt  hbvbb  «o  bb  Allowbd  as  Gbooitj^ 
ovEQUirr. 

Bill  m  equity  to  eigoin  aotioDS  ftt  law.  Xhe  hill  alleged  that 
the  oomplainant  had  in  1847  brought  an  aotion  of  trover  against 
one  John  B.  Bnaaell  to  recover  three  negroes;  that  in  1850  a 
yerdiot  was  obtained  by  RnsBell,  but  in  1853  the  verdict  wae 
aet  aside  and  a  new  trial  granted,  and  the  complainant  thei^ 
upon  had  a  verdict  in  his  favor  against  the  defendant^  as  ad- 
ministrator,   Russell    having  died;    that   judgment    ff  .b  antered 
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ibfBnogkp  and  diwhiged  bj  the  wumoder  to  the  wmpUMmat  of 
Ifae  nagrow  and  ibe  paymeiit  of  the  raiii  aMened  aa  bin;  thai 
the  dfifinndamtfla  ooonael  thereafter  made  out  a  bill  of  exoeptiflDa 
and  paeaanted  it  to  the  paeaidiiig  judge,  who^  rdying  upon  the 
eoonael'a  nuartatameDia  that  it  oontained  all  the  facta  and  oanried 
«p  the  whole  reooid,  and  that  the  oomidaiiiaaf a  cooaaal  had 
firamiwid  it  and  waa  aatiafieil,  oertiiied  to  ita  oorreotneaa;  that 
the  defendant^a  eonnael  pteaentod  the  bill  of  eioeptiooa  to  the 
eompiainaaVa  ommaftli  who^  rdying  upon  the  miartateaowita 
of  the  defendantfa  ooonael  that  it  waa  full  and  complete, 
anAsiowledged  aerrioe  without  examining  the  papeta,  whereaa 
the  bill  waa  onlj  partial  and  inoompleto,  aet  oat  the  proneedingi 
in  the  caae  up  to  the  granting  of  the  new  trial  only,  and  waa 
whollj  aiknt  aa  to  the  laal  trial  and  aU  anbaeqaent  proceedingi; 
that  thereafter  the  defendant'a  ooonael  again  applied  to  the 
conaplainant'a  ooonael  to  join  iaaue  on  the  aaeignment  of  eROT% 
which  the  latter  did  withont  an  examination  of  the  papen,  mia- 
kd  and  deoeiyed  bj  the  atotement  that  all  waa  ri^t,  and  that 
the  compkinantTa  aaeocnate  ooonael  had  joined  ianie^  bot  that 
it  waa  loat;  that  the  complainant  did  not  aoapeot  anj  onfair  or 
improper  adTontage  ontil  he  waa  atof^ied  hj  the  aopreme  ooort 
in  his  azgoment^  on  the  gioond  that  the  bill  of  exoeptiooa  and 
record  ahowed  no  proceeding  in  the  ooort  below  aofaaeqoent 
to  the  order  gra&ting  the  new  trial,  and  conweqoently  the  judg- 
ment and  order  of  the  coort  granting  a  new  trial  waa  lereraed ; 
and  that  the  defendant  ia  now  aeeking,  in  aetiooa  of  trorer  and 
mamumptU,  to  recover  the  n^groea  and  their  hire^  which  the  oom> 
plainaat  allegea  he  cannot  aucceaBfully  defimd,  and  praya  that 
thej  may  be  ei^joined.  A  demoxrer  to  the  bill  waa  anatained, 
and  the  jodgment  thereon  ia  excepted  to  and  aaaigned  aa  eiror. 

Rob&ri  W.  SimM9f  for  the  plaintiff  in-error. 

Warner  and  MoKifdey,  contra. 

By  Ooort,  MoDovald,  J.  Thia  caae  waa  befbre  thia  coort  at 
Febroaxy  term,  1854.  It  came  op  then  on  an  exception  to  the 
deciaion  of  the  coort  below,  allowing  the  defendant  in  that  ooort 
to  enter  op  a  jodgment  nuno  pro  iune  oo  the  Tordiet  whibh  had 
been  rendered  in  hie  favor,  this  coort  hating  reveraed  the  jodg- 
ment of  the  coort  below,  whioh  had  granted  a  new  trial  in  aaid 


Una  coort  affirmed  thia  laat  judgment,  the  eSbct  of  which 
waa  to  annul  the  proceedings  in  the  circuit  court  aubaeqoent  to 
and  aonaequent  on  the  judgment  of  that  court  granting  a  new 
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toiaL  Bie  defendant  in  the  aodon  having  surrendered  the  negroes 
sued  for,  and  having  also  paid  the  hire  recovered  on  the  trial  of 
the  cansOy  before  the  reversal  of  the  jndgment  ordering  a  new 
trial,  now  brings  his  aotions  to  recover  back  the  negroes  and  the 
money  delivered  and  paid  over  on  the  annulled  judgment.  This 
bill  is  filed  on  the  ground  presented  in  the  statement  pre- 
fixed to  this  opinion,  and  prays  a  perpetual  ii^unotion  of  these 
actions.  The  bill  was  demurred  to^  the  demurrer  was  sustained, 
and  the  judgment  of  the  court  below  on  the*  demurrer  is  ex- 
cepted to  and  assigned  as  error. 

The  ground  upon  which  the  complainant  presents  his  title  to 
relief  is,  that  he  was  misled  and  deceived  bj  the  statements  and 
denials  of  the  counsel  of  the  opposite  party,  as  set  forth  in  the 
bill,  and  was  thereby  entrapped  into  a  joinder  of  issue  on  the 
assignment  of  error  in  the  cause  when  first  brought  to  this  courts 
which  by  the  rules  or  practice  of  this  court  at  that  time  amounted 
to  a  waiver  of  objections  to  a  sufficiency  of  the  record  as  sent  up. 

When  a  suitor  presents  himself  to  a  court  of  chancery  for 
relief  from  a  contract  on  tl^e  ground  of  fraud  or  imposition,  he 
must  show  a  case  in  which  he  not  only  relied  on  the  statements 
of  the  opposite  party,  but  he  must  show  that  there  was  a  neces- 
sity for  it  from  causes  deemed  adequate  by  the  court.  In  9 
case  like  this,  the  same  rule  applies.  Again,  to  be  entitled 
to  the  relief  sought,  the  party  must  show,  not  only  that  he 
was  misled  and  deceived,  but  that  he  was  endamaged  thereby. 
If  no  damage  resulted  from  the  fraud,  he  is  entitled  to  no  raliet 
In  other  words,  to  apply  the  principle  to  this  case:  if  in  the  case 
in  which  a  reversal  of  the  judgment  of  the  drouit  court  on  the 
motion  for  a  new  trial  was  sought,  the  entire  record  of  the  causey 
including  the  last  trial  in  which  the  verdict  was  for  the  plaintiff 
had  been  sent  up  by  the  clerk,  and  the  judgment  of  reversal  must^ 
nevertheless,  have  been  rendered,  there  could  have  been  no 
damage  resulting  to  the  complainant  fix>m  the  alleged  fraud  of 
the  counsel  of  plaintiff  in  error,  there  can  be  no  ground  for  the 
interposition  of  a  court  of  equity. 

Testing  the  complainant's  title  to  relief  by  these  rules,  it  cannot 
be  sustained.  When  the  bill  of  exceptions  was  offered  to  the  plain- 
tiff's counsel  for  his  acknowledgment  of  service,  there  was  no  n». 
cessity  for  his  relying  on  the  statements  of  the  opposite  counsel 
as  to  its  contents.  He  ought  to  have'  examined  it.  The  inquiry 
must  have  been  made  of  counsel  for  plaintiff  in  error  in  relation 
to  the  bill  of  exceptions  on  which  an  acknowledgment  of  service 
was  requested,  and  not  to  the    transcript  of  the  record.      Thm 
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tnnacript  of  the  reooxd  is  neTer  made  <mt  untfl  the  biU  of  ttcoep* 
tiona  is  filed,  and  that  ia  never  filed  antQ  notioe  of  aemoe  of  a 
oopy  on  the  oi^KKite  party  or  Ida  ooonaeL  The  bill  of  exoep- 
tiona  doea  not  eantein  the  reoord,  nor  dooa  it  cany  it  up;  it  only 
coQtaina,  or  rather  apmafiiw^  the  enon  oomplained  of  in  the 
deciaion  or  judgment  of  the  ooart^  and  it  ought  to  oontain,  far- 
ther, a  brief  of  the  oral  and  a  copy  of  the  written  evidence 
adduced  at  the  trial  in  the  court  below.  It  ia  the  duty  of  the 
party  or  hia  attorney  complaining  of  the  deciaion  or  judgment 
of  the  coart  to  make  oat  the  bill  of  exceptiona;  and  it  ia  the 
duty  of  the  derk  to  make  oat,  certify,  and  aend  ap  a  complete 
transcript  of  the  entire  record  of  the  caoae  below.  When  the 
counsel  spoke  of  the  record,  therefore,  on  presentation  of  the 
bin  of  exceptiona  for  the  signature  and  certificate  of  the  presid- 
>>^r  j^>^8^  ^  ^'^  ^^  acknowledgment  of  senrice  by  the  oppo* 
aite  party  or  hia  counsel,  he  must  have  spoken  in  reference  to 
the  bill  of  exception%  and  spoken  of  it  aa  it  waa  hia  duty  to 
make  it  oat.  If  it  specified  with  clearness  the  errora  nftrnpUino^ 
of  in  the  judgment^  and  contained  a  briief  of  the  oral  and  a 
eop J  of  the  written  evidence  adduced  in  the  court  below,  it  waa 
eomplete;  and  the  bill  in  this  case  does  not  comi^ain  that  it 
does  not.  The  allegation  of  the  bill  is,  that  the  biU  of  excep- 
tions did  not  contain  all  the  facts,  and  was  partial  and  incom- 
plete, and  onl J  aet  out  the  proneedings  in  the  case  up  to  the  new 
trial;  and  was  wholly  silent  aa  to  the  last  trial  and  all  the  sub- 
aequent  proceedings.  The  object  of  the  bill  of  exceptions  waa 
to  have  the  judgment  of  the  court  below,  grsnting  a  new  trials 
reviewed  and  oonected  if  erroneoua.  There  waa  no  complaint 
of  error  in  the  aubaequent  trial,  and  so  far  aa  the  bill  of  excep- 
tiona waa  concerned,  which  it  was  the  duty  of  the  counsel  to 
fiiepare,  it  waa  sufficient  and  fall,  aa  to  ita  porposea  and  objects^ 
and  it  ought  to  have  been  siknt  aa  to  the  last  trial  and  all  the 
flubaetjuent  proceedinga* 

But  it  ia  said  that  thia  atatement  of  the  coonael  prevented 
the  party  from  lookiiig  into  the  tranacript  of  the  record,  and 
fluggesting  a  duoinution  thereof,  which  he  would  have  done  on 
the  ground  that  the  reoord  of  the  proceedings  and  trial,  subse- 
quent to  the  judgment  of  the  court  ordering  a  new  trial,  was 
not  sent  up.  It  is  not  entirely  certain,  although  there  was  an 
intimation,  from  aome  of  the  members  of  the  court  on  the  first 
impresaion  to  the  contrary,  that  it  would  not  have  been  held 
upon  solemn  invoatigation  of  the  question  that  the  record  aa 
sent  up  waa  not  all  that  waa^emanded  by  the  law,  being  a  oom« 


172  BiOBT  w.  Powell.  [Georgia^ 

flkfte  traoaoript  of  the  eatire  reoord  of  the  oauae  below.  It  will 
be  remembered  that  the  entire  reoord  of  the  oaue  up  to  and 
including  the  final  judgment  of  the  court  granting  the  new  trial  waa 
sent  up^  and  that  it  was  that  judgment  on  which  the  error  was  ae- 
■igned.  This  seema  to  me  to  have  been  suffident  as  a  complete 
transcript  of  hte  entire  reoord  of  the  cause  below,  which  was  facoughi 
up  by  the  plaintiff  in  error. 

But  if  it  was  not,  could  the  defendant  in  error  have  availed 
himself  of  a  waiver  or  release  of  errors  otherwise  than  by  pleaf 
I  apprehend  not  The  bill  does  not  show  that  there  was  a  plea^ 
but)  oh  the  contrary,  that  the  counsel  was  insisting  on  the  de» 
fense  in  this  court  without  a  plea  by  way  of  demuxrer  or  aigu* 
ment  He  could  not  demur,  for  it  was  the  bill  of  ezceptioni 
which  alleged  and  specified  the  errors,  and  it  was  neither  necea> 
sary  nor  proper  that  it  should  have  set  forth  the  proceedings 
subsequent  to  the  final  judgment  on  which  the  error  was  as- 
signed. The  counsel  could  not  have  demurred  to  the  transcript 
of  the  record ;  nor  could  he  have  relied  on  matter  therein  con* 
ftained  as  a  waiver  or  release  of  errors  without  a  plea.  A  release  of 
errors  neceisHuily  admits  the  errors  complained  o^  but  sets  up  mat- 
ter in  avoidance.  Such  plea  may,  in  its  turn,  be  the  sulgeot  of  reply 
or  demurrer. 

The  bill  before  us  does  not  allege  that  there  was  a  waiver 
or  release  of  errors  by  the  plaintiff  in  error  in  the  judgment  of 
the  court  awarding  a  new  triaL  It  gives  a  histoxy  of  the  pro- 
ceedings in  the  circuit  court  and  in  the  supreme  court,  and 
merely  aUeges  on  that  branch  of  the  case  that  the  counsel  for 
complainant  was  proceeding  in  the  supreme  court  to  rely  on  the 
progress  of  the  case  in  the  court  below,  after  the  granting  of 
the  new  trial,  and  the  aubaequent  trial  aa  a  waiver  and  release 
of  errora  in  that  judgment,  when  he  waa  atopped  on  the  ground 
that  the  bill  of  ezoeptiona  and  record  ahowed  no  auch  proceed^ 
inga ;  and  that  thia  court  declared  that  if  theae  proceedings  had 
been  aent  up,  it  would  have  held  that  all  errora  in  the  judgment 
complained  of  were  releaaed  thereby,  and  would  have  pro- 
nounced a  judgment  of  affirmance.  A  declaration  of  this 
court  under  auch  ciroumatancea  cannot  aettle  the  law,  nor  can 
it  entitle  a  party  to  an  equity  when  there  ia  none  without  it; 
the  declaration  cannot  be  auatained  by  the  law.  We  thinks 
however,  upon  a  deliberate  conaideration  of  thia  caae,  that  there 
waa  no  releaae  of  errora  in  that  case  by  the  defendant  to  this 
bflL  The  cause  waa  not  called  up  for  trial  at  hia  inatance,  but 
in  ita  order.     He  may  not  have  had  a  good  cauae  for  continn- 
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maooy  aad  perhaps  was  not  preaent^  aoocnding  to  the  UD^  to  make 
a  showioip.  After  the  jadgment  was  rendered  in  the  oaose,  to  pay 
it  off  proaoated  no  impediment  to  his  right  to  have  the  error  in  the 
jndgmant  of  the  court  grsnting  a  new  trial  reriewed  and  rererBed. 

If  the  party  was  entrapped  into  a  joinder  of  iaraes  on  the 
assignment  of  error  by  the  misrepresentations  of  his  adrefsaiyy 
he  ought  to  have  shown  it  to  the  oourt^  and  moved  to  be  allowed 
to  withdraw  it»  and  suggest  a  diminution  of  the  record. 

It  would  be  extremely  dangerous  to  make  it  the  founda- 
tion of  a  proceeding  in  chancery  to  upset  the  judgments  of  this 
eourty  or  to  delay  their  ezecation,  that  counsel  have  miarepr^* 
seated  to  the  court  or  the  opposito  counsel  the  contents  of  a 
hill  of  exceptions.  It  is  the  duty  of  both  to  ersmine  them.  Tlie 
wusBum  of  a  palpable  duty  ought  never  to  be  allowed  as  a 
ground  of  equity. 

Judgment  affirmed. 

Thb  Aonov  or  TaorsBy  m  it  osais  before  the  eaprcsM  ooart^  oat  of 
whioh  the  prindpelouegiew^  is  reported  iaA^T.Poieet^  15Ga.91. 

PaasojT  WBKV  iror  JusmaD  nr  BaLTiae  on  SzATsmans  Cladiid  to  bb 
AuuiNTuanr:  See  Jmm  v.  Tomkmh^  i4  Am.  Dea  448;  MUektU  t.  Zhmmm 
■MM,  51  Id.  717. 

PaoGsarasos  as  Law  will  aov  as  RsLavan  Atunan  nr  JEquitt  when  the 
perfe7hee  been  deprived  of  hie  legal  ri^hfee  throogh  hie  owa  negUgenoet  8kir^ 
met  V.  Bamirngf  04  Am  Deo.  463»  and  note  ooUeetiog  prior  oeeee;  Cbesy  v. 
Ortgarjf,  M  Id.  581;  Wmrner  r.  Commit  58  Id.  178. 

BxABB  BsGiBiSv  DocimiVB  or:  See  iVM  v.  DatFti,  58  Am  Dea  575,  end 
prior  oeeee  In  the  note  thereto:  LauimfUk  ete.B,R,r.  Cbanly  Obnr^  62  Id. 
484;  JVe&fe  Bttnr.  QMtbg,  85  Id.  841;  alee  Jaimu  v.  PaUm^  56U.  S74p 


Johnston  t;.  Cbawlet. 

Aov  GaAimra  CearoaATB  Fowaas  ahb  Pbitiuoib  to  CoaFoaAnov  Oa» 
aAinxBD  mffnaaPkioia  Aor  nom  kot  DiasoLva  Corporation,  and  a  new 
oerpoiallon  ia  not  eetabliahed  apon  the  adoption  by  the  atookholden  of 
the  powen  and  privilegea  granted  by  the  latter  act,  when  it  oontaina  ne 
leptaliiig  obMiee^  aad  it  reoogniaee  the  oorpoiation  aa  anoh,  and  oonflrma 
to  it  all  the  franoUeee  which  it  then  held;  the  two  acta,  ao  far  aa  they 
are  ooneieteat  with  each  other,  make  the  charter  of  the  corporation. 

BviRT  Act  Lbsallt  Dora  vraaa  Old  CHAarxa  is  BnrDore  ea  Corpora- 
noHy  where  a  aabeeqaeat  act,  reoognising  the  ooiporatioa  aa  aneh,  and 
ooo&ming  to  it  ita  franchiaee,  ocof era  npon  it  additiooal  powera  and  priv* 
jlegea,  and  the  atockholdera  have  aooepted  the  oharter  provided  by  the 
eabeeqaent  act 
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AmrxxATioK  of  Scroll  Instxad  of  Seal  on  Wax  oe  Other  Substance  n 
Sufficient  Execution  of  Sealed  Instrument  sr  Cqbporation,  the 
stataie  of  G^rgia  providing  that  the  same  is  anfflfrient  in  the  ease  of  nat> 
oral  penionBy  and  maVinjj^  no  distinction  in  the  case  of  artifioial  pecaona. 

Name  of  Corpoeation  nked  not  be  Signed  to  m  Sbalbd  Ib8Tbu]ibvt8» 
as  a  corporation  execntes  its  conveyances  onder  its  corpoFate  seal,  and  th* 
oozporate  name  being  snbscribed  wonld  not  give  the  instrument  greater 
validity. 

Official  Action  of  Corpoeation  is  not  Negbbsaet  to  Adoption  of  Ooe- 
POEATi  Seal,  as  the  same  kind  of  proof  which  would  establish,  if  dit* 
pated,  the  anthentioity  of  the  genuine  common  seal  in  a  particular  in* 
stance,  would  equally  establish  that  of  a  scroll  as  the  corporate  seal;  to 
wit,  that  it  was  affixed  by  authority,  express  or  implied,  of  the  corpora- 
tion. 

Execution  of  Moetqaoe  on  ns  pbopebtt  bt  Authobizkd  Agents  of 

OORPOEATION  IS  PbESUMPTTTELT  QoOD  EXECUTION  BT  CORPORATION,   if 

anything  is  affixed  thereto  that  the  law  recognises  as  a  seal  when  affixed 
by  a  natural  person. 
MoKTOAGE  Executed  bt  Agents  of  Cobpoeation  Pubsuant  to  Bxsolu- 
TiON  Passed  by  Stogkholdbbs  is  Vaud,  and  binds  the  corporatbn 
without  any  action  on  the  part  of  the  directors  thereof,  if  there  is  no  mode 
prescribed  by  law  or  its  charter  for  executing  such  instruments. 

IfDROHASBE    OF  PrOPERTT    SUBJECT  TO    MORTGAGES  WITH    NOTIGE  THEREOF 

18  Estopped,  as  Mortgagor  is,  to  deny  the  validity  of  the  mortgages^ 
and  if  he  wishes  to  retain  the  property,  should  pay  the  mortgsges. 

Claim  interposed  by  Johnston,  the  plaintiff  in  error,  to  the 
property  of  the  Madison  Steam  Mill  Company,  levied  apon  under 
fieri  /aoicUf  on  foreclosure  of  a  mortgage  dated  April  25,  1855,  to 
Crawley,  the  defendant  in  error.  Judgment  of  foreclosure  was 
rendered  March  6,  1856,  and  fieri  /acicu  was  issued  March  15, 
1856.  The  property  was  sold  to  Johnston  for  one  hundred  and 
twenty-six  dollars,  under  certain  general  judgments  against  the 
company,  on  some  day  in  March,  1856,  prior  to  the  date  of 
Crawley's  judgment  of  foreclosure.  At  the  time  of  this  sale  to 
Johnston  there  were  several  other  mortgages  besides  Crawley's 
on  the  property,  and  with  his  amounted  to  some  twenty  thousand 
dollars,  and  were  all  executed  and  recorded  prior  to  the  date  of 
these  general  judgments  under  which  Johnston  purchased,  and 
in  addition  to  the  record  notice  at  the  sale,  public  notice  was 
given  of  these  mortgages,  and  of  their  dates  and  amounts.  The 
comi)any  ceased  operating  their  mill  in  March,  1855,  and  from 
December,  1854,  until  the  mill  ceased  running,  one  Jones  was 
president  and  one  Foster  was  secretary  of  the  company.  The 
claimant  introduced  in  evidence  the  judgments,  executions,  and 
sheriff's  deed  to  himself,  and  also  the  mortgage  to  Crawley,  and 
the  book    of   minutes   of   the  company.     From   the   mortgage,  it 
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appeared  that   Uie  aolj  aeal  oaed  in  iia  exaovtioa  waa  a  aeroQ 

[l.  8.]  opposite  the  names  reapeetiTelj  of  Jonea  and  Foater,  who 

•igned  aaid  martgage  aa  premdent  and  aeoretuy  leapectifdy  of 

the  oampaajy   and  the    mortgage  pmported  to  be    ezeoated  by 

■aid  camptaty,  Imt  there  waa  no  impreaaion  on  the  mortgage  of 

a  oorponita  aeal,  nor  of  anything  puxporting  to  be  a  ocxpocato 

aeal,  the  otdy  aeak  thereon  being  the  aardUa  abore  mentioned, 

and  the  ocnparato  name  of  the  company  waa  not  aabaoribed  to 

the  mort^page.     The  minnte4x)ok  of  the   oompany  ahowed  that 

no  Yoie  of  the  direotora  had  been  taken  aathorising  the  "gnitig 

of  the  mortgage,  or  adopting  a  common  aeal,  or  anthoriaing  the 

nae  of  a  aaroU,  bnt  that  the  mortgage  waa  exeeated  by  Jonea  aa 

pieaident  and  Foater  aa  aeoreiuy  of  the  corporation,  in  pnxan- 

anoe  of  a  reaolation  of  the  atobkholden^  by  whidh  the  praeddent 

and  aecretary  were   anthoriaad  to   ezecnto    the  aame  to  aeoiixe 

borrowed  money,  and  their  appointment  aa  anoh  aganta  to  ezecato 

the  mortgage  waa  not  nnder  aeaL    At  the  time  of  the  ezecntion 

of  Grawley'a  mortgage  there  had  been  no  election  of  directoai 

nnder  the  act  of  Febmaiy  11,  1864,  mentioned  in  the  opinion, 

and  no  ofganiwtion  had  been  eflBwted  nnder  aaid  aot^  bat  the 

Btockholdera  had  met  on  May  1,  1854,  and  accepted  the  charter 

granted  by  itb    The  claimant  aaked  nnmerona  inatmctioiia,  whioh 

the  court  refnaed  to  giye,  all    tending   to  the  propoaition  that 

there  waa  no  legal    ATi«fciwg   corporation    anthoriaad   to  ezeonte 

the  mortgage,  and  that  tlie  inatmment  on  ita  fiM)e  waa  not  legally 

axecnted,  becanae  of  not  being  aigned  by  the  corporation  by  ita 

corporato  name,  having  no  corporate  seal  affixed,  and  the  aganta 

poiporting  to  have  exeeated  it  for  the  corporation  not  having 

been  appointed  for  that  purpose  nnder  seal  nor  by  the  board  of 

direotora.     The  jury  foond  the  property  levied  on  aabject  to  the 

execution  on  Crawley's  judgment,  and  the  claimant  excepted  to 

the  verdict,  and  to  all  the  refusals  of  the  court  to  give  the  in- 

atruetiona  requested.    The  other  fiMsts  are  stated  in  the  opinion. 

Cuimmmg,  Seete^  Siame$f  and  JmiUrn^  for  the  plaintiff  in 
effor. 

Oon^f  fot  the  demndant  m  error* 

By  Court,  MoDok^ld,  J.  The  points  pfesenied  in  thia  record 
may  be  reaolved  into  the  following:  Waa  there  an  existing  cor- 
poration duly  organised,  with  power  to  act,  at  the  time  of  the 
execution  of  the  alleged  mortgage!  If  there  was  such  a  cor- 
poration,  waa  the  instrument  properly  and  legally  executed, 
either  by  the  corporation  itself  or  its  legally  constituted  agenta, 
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in  a  manner  to  Und  the  ooiporationl  It  it  was  not  to  tfceonted, 
can  the  oorpoiatioa  or  the  claimant^  under  the  hda  ot  the  oaae^ 
take  advantage  of  tbo  defect  and  defeat  the  lightB  of  the  rnort* 
giigeel 

The  Madiaon  Steam  Mill  Ctompanj  owed  ita  carporate  ex- 
istence originaUj  to  a  dedaratian  dzawn  up  hj  certain  peraooa 
as  Btoekholders,  nnder  the  act  of  1847,  antborising  persona  to 
proseeate  the  hasiness  of  manufactnrinfc  with  corporate  powers 
and  privileges.  It  assomed  the  corporate  name  of  ''The  Madr 
ison  Steam  Mill  Companj."  On  the  eleventh  daj  of  Fdhmaiy, 
1854,  the  If^gisiatare  passed  an  act  to  grant  corporate  powers 
and  privileges  to  the  Madison  Steam  Mill  Oon^Mmj.  That  aot 
treats  the  company  as  an  existing  corporation.  The  first  section 
enacts  that  the  persons  therein  named  and  their  associates  should 
be  known,  distinguished,  and  recognised  as  a  bodj  corporate 
and  politia  It  not  only  vests  the  companj  with  the  property, 
real  and  personal,  which  they  then  held,  bat  declared,  also,  that 
they  should  have,  possess,  and  enjoy  all  the  franchises  which 
were  then  held  by  the  said  company. 

Here  is  a  recognition  of  the  company  as  a  corporate  body, 
and  a  confirmation  to  it  of  all  the  franchises  irfuch  it  then  hekL 
There  is  no  repealing  danse  to  the  act  It  is  an  amwiding  and 
confirmatory  act.  The  name  of  the  company  is  not  changed, 
and  many  of  its  important  powers  are  to  be  looked  for  in 
the  aot,  under  which  it  derived  its  original  corporate  existence. 
The  old  charter  is  not  annuUed,  except  so  &r  as  there  is  an 
irreconcilable  repugnancy  between  that  and  the  latter  act  as 
accepted  by  the  company.  Every  act  legally  done  under  the 
old  charter  ia  as  valid  and  binding  as  it  would  have  been  had 
the  act  of  the  eleventh  of  February,  1854,  never  been  passed. 
The  act  ioinnges  no  rights  which  the  company  or  the  publio 
acquired  under  the  act  of  1847.  These  two  acts,  so  far  as  they 
are  consistent  with  each  other,  make  the  charter  of  the  Ma/liann 
Steam  Mill  Company.  To  the  two  acts  we  must  look  for  the 
faculties,  powers,  and  privileges  of  the  company.  When  the 
stockholders  met,  on  the  first  of  May,  1854,  to  accept  the  chac^ 
ter  of  the  eleventh  of  February  before,  they  met  as  the  stock- 
holders of  the  Madison  Steam  Mill  Company. 

The  adoption  of  the  charter  of  the  eighteenth  of  Februazy 
did  not  destroy  the  organisation  under  the  old  act  There  is 
nothing  in  the  last  act  incompatible  with  the  continuance  of 
that  organisation  until  there  was  an  election,  agreeably  to  the 
directions  of  the  act    The  aot  of  1854  does  not  declare  when 
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the  first  annual  meeting  of  the  stockholdera  for  the  election  of 
xlirectoES  should  be  held.  The  stockholderB  met  on  the  third 
of  'M'^T^h^  1855,  and  anthoriaed  the  president  and  secretarj  to 
^ixecnte  mortgages  to  secore  debts  due  to  persons  for  borrowed 
monej,  and  for  ootton  purchased  on  a  credit  The  mortgage  was 
executed  on  the  twenty-fifth  of  April,  1855.  For  the  reaaona 
assigned,  we  think  that  at  the  date  of  this  mortgage  the  Madison 
Steam  Mill  Companj  was  an  existing  corporation,  with  an 
organizatiGn  and  capacity  to  act. 

Was  the  mortgage  legally  exeoated,  so  as  to  bind  the  cor> 
porationi 

The  mortgage  is  drawn  with  the  manifest  porpoae  that  the 
OAme  of  the  corporation  should  be  signed  thereto  and  the  cor- 
posate  seal  affixed.  It  is  signed  by  the  president  and  the  secre- 
tuj  with  their  own  names  (signed  officially),  with  a  scroll  to 
eaeh  name  for  a  seal  In  England  the  property  of  a  corpora- 
tion can  be  conveyed  away  under  the  common  seal  only.  Nat- 
ural persons  must  convey  lands  there  under  seal,  and  the  seal 
must  be  impressed  on  wax,  a  wafer,  or  other  impressible  sub- 
ctanoa  Thia  role  in  many  of  the  states  of  this  Union  has  been 
much  relaxed,  and  a  scroll  has,  by  legislative  enactment  or  judi- 
cial decinon,  been  held  to  be  suffident  Our  own  legislature 
liaa  in  very  strong  language  declared  that  the  annexation  of  a 
ecroll,  instifiad  of  a  seal  on  wax,  wafer,  or  othw  tenacious  sub- 
stance^ ahall  be  a  sufficient  executi<m  of  a  sealed  instrument: 
OobVs  Dig.  274.  If  it  shall  be  sufficient  in  the  case  of  a  natural 
-why  not  in  the  case  of  an  artificial  personl  The  statute  makes 
no  distinction.  If  it  be  proved  to  be  the  seal,  that  is  sufficientb 
Bui  the  name  of  the  corporation  is  not  signed;  that  of  the  pres- 
ident and  secretary  only.  A  corporati<m  executes  conveyances 
^mder  its  corporate  seaL  But  an  artificial  person  cannot,  like 
m  natural  person,  write  its  name.  Its  corporate  name  being 
«ubaoribed  woold  not  give  the  instrument  greater  validity. 
Messrs.  Angell  and  Ames  say  that  they  ''see  no  reason,  unless 
the  act  of  incorporation  expressly  provides  what  the  common 
«eal  shaU  be,  why  the  substitute  allowed  for  the  private  seal  of 
«n  individual  should  not  also  be  allowed  for  the  seal  of  a  corpo- 
sation."  They  know  of  no  decision  upon  the  subject:  Angell  4 
Ames  on  Gorp.,  sec.  218.  ''A  corporation,  as  well  as  individual 
person,  may  use  and  adopt  any  seal  They  need  not  say  that  it 
is  their  conmion  seal:"  Mill  Dam  Foundry  r,  Hovey,  21  Pick. 
428.  If  they  adopt  a  seal  different  from  their  corporate  seal  for 
m  special  occasion,  or  if  they  have  no  corporate  seal,  the  seal 
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adopted  is  the  corporate  seal  for  the  time  and  the  occasion.  I^ 
a  corporate  bodj  ohooee  to  adopt  a  acroll  as  their  common  sea^ 
whj  maj  it  not  do  itt  It  cannot  at  oammon  law,  because  a. 
scroll  cannot  bj  that  kw  be  a  seaL  Bat  a  scroll  is  made  a  sea 
by  statute  in  this  state,  and  there  is  no  reason  why  it  maj  nou 
be  adopted  b j  a  corporation  here,  either  as  a  common  seal  or 
as  a  seal  for  a  special  purpose.  The  same  kind  of  proof  which 
would  establish,  if  disputed,  the  authenticity  of  the  genuine- 
common  seal,  in  a  particular  instance,  would  equally  establiak 
the  authenticity  of  a  scroll  as  the  corporate  seal;  to  wit,  that  it- 
was  affixed  by  authentioity,  express  or  implied,  of  the  corpora- 
tion. The  YOte  of  a  competent  board  of  directors,  that  the  ooi^ 
porate  or  other  seal  was  directed  to  be  used,  is  not  necessary.. 
It  may  be  proved  otherwise.  K  an  agent  of  a  corporation  have 
authority  to  convey  or  mortgage  its  property,  and  he  eze>^ 
cute  the  conveyance  or  mortgage  and  affix  thereto  anything  that 
the  law  recognizes  as  a  seal  when  affixed  by  a  natural  person,  it 
will  be  a  good  execution  presumptively  by  the  corporations 
Angell  &  Ames  on  Corp.,  sea  226.  In  England,  when  an  act  of 
parliament  empowers  the  directors  of  a  company  to  enter  into 
oontracts,  the  contracts  need  not  be  under  seal:  Grant  on  Corp.. 
67.  In  this  case,  however,  the  mortgage  is  under  seal,  and 
under  the  favor  of  its  execution,  to  render  it  valid,  u  must  be 
held  to  be  the  seal  of  the  corporation.  K  the  seal  was  pat  there 
by  the  agents  of  the  company,  legally  constituted  for  that  purpose,, 
then  it  is  the  seal  of  the  corporation,  and  the  mortgage  is  valid  and 
binding. 

The  agent  of  a  coiporation  aggregate,  to  bind  the  principal  by 
deed,  need  not  be  appointed  by  deed.  It  is  sufficient  if  he  be  ap» 
pointed  by  vote:  Angell  &  Ames  on  Corp.,  sec.  224.  The  agenta 
by  whom  the  mortgage  before  us  was  executed  were  appointed 
by  a  meeting  of  the  stockholders.  If  they  had  power  or  authority 
to  make  the  appointment,  there  can  be  no  question  of  its  valid- 
ity.  As  a  general  rule  when  a  corporation  is  created  by  statute,, 
or,  in  England,  derives  its  charter  from  the  crown,  and  the  stat* 
ute  or  charter  prescribes  the  mode  in  which  contracts  shall  be 
made,  that  mode  must  be  pursued — I  say,  this  is  the  general 
rule.  If  the  act  or  charter  be  silent,  then  the  rule  of  the  oom» 
men  law  prevails.  "It  was  incident  at  common  law,  to  every^ 
corporation,  to  have  a  capacity  to  purchase  and  alien  lands  and 
chattels  unless  they  were  specially  restrained  by  their  chartera 
or  by  statute.  Independent  of  positive  law,  all  corporations  bav» 
the  abflolnte  jui  disponendip  neither  limited  as  to  objects  nor  dr-^ 
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ounacribed  «s  to  qiiaatity:^  2  Kent's  OonL  281.  Ihii  ootpofrntton, 
midflr  its  origiiud  arganiitioni  waa  restricted  in  the  qoantilj  of 
red  and  pencmal  proper^  whioh  it  might  own,  to  moh  as  wa* 
Beoeaaaiy  for  the  poiiKxnB  of  its  inoorporation,  or  moh  as  ii 
night  be  obliged  to  take  in  the  settlement  of  debts  due  to  it^ 
and  it  was  vested  with  power  to  dispose  of  itb  Ite  mods  of 
action  was  not  prescribed.  There  was  to  be  a  president^  bat 
how  and  in  what  manner  it  might  alien  or  dispose  of  ite  prop* 
erty  is  not  prescribed;  nor  is  it  the  mode  of  alienation  presoribed 
in  the  act  of  1854.  Prior  to  the  organisation  under  that  act,  tho 
Btockholders  directed  mortgages  to  be  executed  to  secure  debte 
fur  borrowed  money  and  cotton  purohssed  on  a  credit.  There 
is  nothing  restrictiye  of  this  power  in  the  statutes.  The  direoi* 
tion  in  the  third  section  of  the  act  of  the  eleventh  of  February^ 
1854,  to  the  stockholders  to  elect,  at  an  annual  meeting,  seven 
directors  to  manage  and  control  the  afiairs  of  the  company,  does 
not  restrict  this  power.  This  general  power  of  management  and 
control  confers  no  authority  to  borrow  money  for  the  use  of  tho 
company,  much  less  to  mortgage  and  sell  ite  property.  By  the 
sixth  section  of  the  act,  the  stockholders  of  the  company  might 
by  a  vote  of  two  thirds  authorise  the  directors  to  borrow  money. 
This  positive  regulation  forbids  the  inference  that  the  directors 
had  that  or  any  analogous  p:>wer  under  the  third  section.  If 
they  had  no  such  power,  there  was  no  restriction  of  the  common- 
law  power  to  dispose  of  the  property  through  any  other  instru- 
mentality; and  the  president  and  secretary  were  the  chosen 
agente  for  that  purpose.  The  resolution  of  the  stockholders  was 
therefore  a  competent  authority  to  them  to  do  the  act.  It  foU 
lows,  therefore,  that  as  Jones  and  Foster,  president  and  secretery, 
were  the  legally  constituted  agente  of  the  company  to  make  the 
mortgage,  the  seal  affixed  by  them  is  presumptively  the  seal  of 
the  company,  and  that  the  company  is  bound  by  itb 

We  might  stop  here^  but  it  seems  proper  to  us  to  say  a 
few  words  in  regard  to  another  view  of  this  case. 

At  the  sale  of  the  property  at  whidh  the  plaintiff  in  error  bo- 
eame  the  purchaser,  notice  was  given  publidy  that  it  was  sold 
subject  to  certain  mortgages  amounting  to  about  twenty  thou- 
sand dollars.  The  property  was  worth  about  twenty  thousand 
dollars.  The  mortgage  under  whidh  this  case  comes  up  was  steted 
to  have  been  foreclosed,  and  the  others  were  in  process  of  forSi- 
closure^  The  jndgmente  under  which  plaintiff  in  error  became 
the  purchaser  were  of  prior  date  to  the  mortgages.  He  pur- 
ehased   the    entire  property    for  the  sum  of    one  hundred  and 
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twentyiriz  ddUan.  There  is  no  pietense  thftt  the  debts  secured 
bj  the  mortgages  were  not  b<ma  fide  debts  due  by  the  oompan j  to 
the  sereral  creditors  who  held  them.  The  Msdison  Steam  Mill 
Company  intended  to  secure  the  debts  bj  mortgages.  The  in- 
atroments  were  intended  as  mortgages;  the  plaintiff  in  error,  at 
the  time  of  his  porbhase,  had  not  only  the  notice  which  the  law 
implied  from  their  having  been  recorded,  but  he  had  actual  no- 
tice of  their  existence,  and  that  if  he  purchased,  he  would  pur- 
chase subject  to  them.  He  purchased  the  equity  of  redemption 
only,  and  the  amount  of  these  mortgages  is  the  balance  of  the 
consideration  which,  by  his  agreement,  he  is  bound  to  pay  if  he 
retains  the  property.  The  mortgage  creditors,  under  our  sys- 
tem of  foreclosure,  have  a  legal  judgment  which  they  have  a 
right  to  enforce  against  the  mortgaged  property.  If  there  was 
a  power,  and  that  power  had  been  defectively  executed,  as  is  in- 
sisted, equity,  under  the  evidence  in  this  case,  would  aid  the 
creditor  against  the  purchaser  in  either  executing  it  or  correct- 
ing it  BO  as  to  give  it  legal  effect  and  operation  from  its  date. 
Now  that  it  is  in  a  condition  to  be  enforced  at  law,  it  would  not 
interfere  in  behalf  of  such  a  purchaser  to  resist  the  plain  de- 
mands of  justice,  and  that  according  to  his  own  agreement 

The  daimant  coidd  not  present  a  case  in  equity  that  a  chan- 
cellor would  listen  to  for  a  moment.  He  woidd  be  obliged  to 
allege^  if  he  stated  his  case  fully  and  truly,  that  he  had  pur- 
chased property  worth  twenty  thousand  dollai's  for  the  sum  of 
one  hundred  and  twenty-six  dollars;  that  at  the  time  of  the  pur- 
chase he  had  notice  of  mortgages  to  which  the  property  was 
subject^  to  an  amount  equal  to  the  value  of  the  property,  some 
of  which  had  been  foreclosed,  and  others  were  then  in  process 
of  foreclosure;  that  he  purchased  the  property  subject  to  them, 
but  thai  he  had  disoovered  the  mortgages  had  not  been  so  exe- 
cuted as  to  create  a  lien  on  the  property,  and  he  prayed  the 
court  to  protect  his  legal  title.  His  cause  would  not  be  enter- 
tained for  a  moment  by  a  court  of  chancery.  It  would  not  aid 
him  to  escape  from  the  consequences  of  his  own  agreement 
lairly  and  openly  made,  with  no  circumstance  of  fraud,  imposi- 
tion, or  hardship  against  him,  to  commend  him  to  its  favor. 
The  disparity  between  the  value  of  the  property  and  the  consid- 
vration  paid  for  it  would  alone  prevent  a  court  of  equity  from 
giving  aid  to  the  purchaser. 

According  to  the  view  we  have  taken  of  this  case,  the  mort* 
gagore  could  not  haye  resisted  the  foreclosure  of  the  mortgages, 
and  the  plaintiff  in  error  cannot  occupy  a  more  favorable  rela- 
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Haa   to  tihe  case.      He  pfarohaaed  the  property  mlgeoi  to  them 
und  if  he  wiahee  to  letain  it,  he  miiBt  p^ j  the  mart|piigQB» 
Judgmeot  sffiimed. 

What  Coiiwmumb  Sialid  InarjuJMiii'f:  8m  Cfrimdeg  ▼.  BSkifs  Adm'r^ 
82  Am.  Dee.  319;  KkuleY,  Trvtieea  </ Ckieago,  33  Id.  443L 

COHTRACIS  NOT  UKDBB  COBFORAR  SXAL  MAT  B>  BnrDIVOl  Jfott  T.  ifSdb» 

13  Am.  Dea  S50,  and  note  thereto  fully  trating  the  fobjeot:  Oommet  ttal 
Bank  qf  New  OrUana  t.  Newport  Jffg,  Co.,  36  Id.  171;  AmeHeoM  In§.  Oo.  y. 
Oakley,  38  Id.  661;  Bobs  y.  Otg  </  Madisam,  48  Id.  861,  and  notoi  mo  sIm 
Oarriwn  r.  Combs,  22  Id.  120;  BvereU  t.  United  SUUee,  80Jd.  684;  Kimie  ▼. 
Trustees  </  Chieasio,  33  Id.  443. 

CORPORATIOH   MUST  IN  GiNSRAL  ACT  THBOUOB  ITS  COMMOV  .SSAL,  Vot  it 

may  appoint  an  agent,  whoM  acts,  within  the  aoope  of  his  powen,  do  not  re- 
quire  any  Mai  to  impart  validity  to  them;  EvertU  ▼.  United  BUUei^  80  Am. 
Dec.  684;  and  ia  liable  on  oontraots  not  under  seal  made  by  iti  MthoriMd 
agents:  Barker  v.  Mechanic  Fire  Ins.  Co,,  20  Id.  664 

If  Dued  bs  Pbopkblt  Ezbcuted  in  Othbb  RsarsoiB,  a  seal  aiBzad  with* 
oot  any  stamp  or  impression  may  be  treated  m  a  oorporate  seal:  BrMty  ▼. 
Mann,  48  Am.  Dea  669. 

COBPOllATB  SkAL  on  iNSrBITMXNT  MUST  B>  SBOWV  10  HAVB  ■■■*  AOOITED 

by  the  corporation,  or  the  instmment  is  invalid:  Perry  t.  Prios,  14  Am.  Dea 
816. 

PuBOKASEK  OF  lJLSi>  SuBJsoT  TO  MoBTOAOi^  ol  whSoh  he  bid  aotiM,  ia 
estopped  to  deny  the  Tslidity  of  the  mortgage:  Bigg  t.  Cbsift^  ii  Am.  Deow 
402,  aodihenolato  OOZbMiT.  iKrd,  49  Id.  887. 


Whildbn  v.  Staxb. 

[ttOBoa«A,8B&] 

XfiiRUCB  €V  FuoB  Ffoar  bbtwbin  Fbosbcotob  and  Dhohabt  n  not 
Admbhiblb  in  a  trial  for  stabbing,  where  the  partiM  had  been  separated 
for  thirty  minnta,  and  at  the  time  of  the  stsbbing  the  proseontor  waa 
undeigoing  an  examination  of  wonnds  reoeiTed  in  the  prior  fight;  the 
fight  made  no  part  of  the  affair  npon  whidh  the  proseoatian  wm  founded. 

JuBT  MAT  Find  Vbbdict  of  Amault  and  Battbbt  uvpbb  iNDionaNT 
fob  Stabbino,  m  an  assault  and  battery  makM  a  part  ol  eiwmj  stabbing. 

VBBDior  OF  Amault  and  Battbrt  on  Indiotmbht  fob  Sxabbdio  n  Bab 
TO  Anothbb  Indiotmbnt  for  stabbing,  m  on  an  indietmsnt  for  the 
greater  oflapM  the  Terdiot  may  be  for  the  leaser. 

Ihdxctmbbt  against  the  defendant  for  stabbing  one  Vloyd, 
Abont  thirty  minutes  prior  to  the  stabbing  upon  which  the 
indictment  waa  fonnded,  the  defendant  and  Floyd  had  a  fight, 
bat  had  been  separated;  and  at  the  time  of  the  stabbing  Floyd 
had  his  pantaloons  down,  undergoing  an  examination  of  wounds 
leoeiTed  in  the  first  fight.     Upon  doss-exainination  the  defend* 


182  Whildbn  v.  Statb.  [G^orgia^ 

unt  aoo^  to  show  that  Flojd  had  stabbed  the  defendant  in  the 
tint  fight,  but  the  court  ezdoded  all  evidence  touching  the  first 
fight  The  defakdant  asked  the  court  to  charge  the  jmy  that  if 
thej  belieyed  the  defendant  had  stabbed  Floyd  they  could  not 
xx>nTiot  him  of  aasaolt  and  battery,  bat  the  court  refused  to  so 
charge,  and  ohaiged  that  they  might  convict  the  defendant  of  the 
lesser  crime,  and  that  the  prosecatioa  might  waive  the  felony.  The 
^iefendant  was  convicted  of  an  assaalt  and  batteiyy  and  assigiis  as 
«rror  the  adverse  rulings  of  the  court 

Shtwmahs  and  A.  H.  H.  Dofioton^  for  the  plaintiff  in  error. 

McLrnxm^  aUcmeiy  gmyavl^  amd  Jonn  and  ShurgeSf  for  the  defendant 
in  error. 

By  Ooort,  BivvurOy  J.  The  first  question  is,  Was  the  court 
below  right  in  rejecting  the  testimony  offered  as  to  the  first 
fightt  The  indictment  was  founded  on  the  second  fight  Un- 
less the  first  .fight  made  a  part  of  the  second,  that  is,  unless  it 
was  a  part  of  the  rwr  g$9ia,  it  is  dear  that  evidence  of  it  was  not 
admissible.  K  not  a  part  of  the  rea  ffestm,  the  first  fight  could 
not  possihly  constitute  a  defense  in  a  case  founded  on  the 
second. 

Did  the  first  fight  make  a  part  of  the  second  t  The  judge  cer- 
tifies ''that  both  witnesses  distinctly  stated  the  interval  between 
the  first  and  second  fights  to  be  half  an  hour."  The  parties  had 
been  **  separated."  Floyd,  the  party  assaulted  in  the  last  fight, 
was  at  the  time  of  the  assault  with  his  pantaloons  down,  under- 
going an  examination  of  the  wounds  received  by  him  in  the  first 
fight 

These  being  the  facts,  we  think  that  the  second  fight  was  a  new 
%ht,  TWAlHng  no  part  of  the  first  Gonsequently  we  think  that  the 
court  was  right  in  excluding  evidence  of  the  first  fight 

The  indictment  was  for  stabbing.  On  such  an  indictment, 
were  the  jury  at  liberty  to  find  a  verdict  of  guilty  of  an  assault 
and  batteryl  The  court  told  the  jury  that  they  were.  This  is 
the  only  other  question.  It  is  laid  down  by  Lord  Hale  as  a  gen- 
eral principle  that  the  jury  ''may  find  the  defendant  guilty  of  part 
and  not  guilty  of  the  rest :"  2  Hale  P.  0.  302.  One  of  his  exam- 
ples is  this:  "If  a  man  be  indicted  upon  the  statute  of  1  Jac 
of  stabbing  amira  formam  MlaMi^  the  jury  may  acquit  him  upon 
the  statute^  and  find  him  guilty  of  manslaughter  at  common 
law:"  Id.  There  can  be  no  doubt  that  the  general  principle 
laid  down  by  Lord  Hale  is  true.  It  is  every  day's  occurrence  for 
the  jury,  on  an  indictment  for  murder.  ti>  find  the  defendant 
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guilty  of  any  speoiaB  of  manslaughter— even  the  ^lightwt»  and 
that  spedea  doea  not  amount  to  a  felony.  Does  the  prineiple 
apply  heref  Every  case  of  stabbing  indadea  the  case  of  an  as. 
vaalt  and  battery;  that  is  to  say,  an  assault  and  battery  makes 
a  part  of  every  case  of  stabbing.  Why,  thea,  should  not  the 
principle  i^pply  to  the  case  of  stabbing  t  Beoause,  as  it  is  said, 
the  judgment  for  the  assault  and  battery  would  not  be  a  bar  to 
•another  indictment  for  the  stabbing. 

Bat  we  think  it  would.  It  would  show  the  party  akeady  con- 
victed of  a  part  of  that  which  would  go  to  make  up  the  whole  case 
of  stabbing,  namely,  the  assault  and  battery  part^  and  that  case 
deprived  of  this  part  would  really  cease  to  be  a  case  of  stabbing ; 
for  there  cannot  be  a  case  of  stabbing  that  does  not  include  an 
assault  and  battery.  Besides,  this  aigument  lies  equally  in  the 
oases  in  which,  beyond  question,  if  it  is  true  that  on  an  indict- 
ment for  the  greater  offense,  there  may  be  a  verdict  for  the  lesser. 

It  was  also  argued  that  the  solicitor-general  has  no  right,  on 
an  indictment  for  stabbing,  to  elect  to  have  the  defendant  tried 
for  an  assault  and  battery  only;  and  the  reason  given  was  that 
thus  the  defendant  would  suffer  in  the  number  of  his  peremp- 
tory  challenges.  But  in  the  first  place  the  record  does  not  show 
that  the  solicitor-general  made  any  such  election  as  this.  lu 
the  next,  though  it  may  be  true  that  the  defendant  would  lose  in 
respect  to  his  peremptory  challenges,  yet  it  is  true  that  in  other 
respects  he  would  gain  far  more  than  a  compensation;  he  would 
gain  exemption  from  the  chance  of  being  punished  as  a  felon  in 
the  penitentiary. 

We  think,  then,  that  the  principle  applies  in  this  case,  and 
«o  thinking,  we  have  to  affirm  the  judgment. 

Judgment  affirmed. 

Pabtt  mat  bs  CoNVicraD  OF  Lbsib  OnrBNSS  inoladed  bk  the  greater 
<>ffen8e  charged  in  the  indictment,  and  the  record  of  oonviotion  will  be  a  bar 
to  a  rabBequent  prosecution  for  the  greater  offenM:  Dinkey  v.  Commonwealth^ 
K  Am.  Deo.  542;  Janet  v.  State,  62  Id.  530;  State  v.  Cooper,  25  Id.  490; 
Hwrt  T.  Slate,  59  Iil.  225;  Boberte  v.  State,  58  Id.  528,  and  the  notes  thereto. 
See  the  note  to  the  last  case  for  an  extended  disouasion  of  what  facts  will 
eastain  a  plea  of  former  conviction  or  acqnifctaL 

Thb  fbincipal  OAsa  is  cmn  in  Ward  v.  Stale,  66  Ga.  400,  to  the  point 
that,  as  far  as  mere  pleading  is  ooooenied,  an  indiotoieat  for  stabfaiag  woald 
as  a  basis  of  oonviotion  for  assaalt,  or  assault  and  battoiy. 
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Conner  v.  State. 

[2S  OiomoiA,  61&.] 

l^MBMOirT  Tammb  down  as  RsQumsD  BT  Law  ik  Felovt  Casmb  bboulb^ 
B>  Bead  ovbb  to  Wnvsss,  and  corrected  if  wrong;  if  a  diaagree- 
ment  aa  to  his  teatimony  takes  place  in  the  course  of  the  trial,  and  the^ 
witness  cannot  be  recalled,  his  testimony  may  be  read,  but  if  possible  h» 
most  be  recalled  to  repeat  his  testimony;  the  non-observance  of  theoe^ 
mles  is  not  ordinarily  a  ^ood  ground  for  a  new  trial— each  case  resting 
apon  its  own  peculiar  circumstances. 

Objxctioks  to  Indictmei^t  or  PfiESENTiaENT  AFTSB  ViBDicrr  oomo  too- 
late,  and  will  not  be  considered. 

Ikoicthent  or  Presentment  Charoino  Offense  ok  Impossibls  or  Fu- 
TURS  Day  is  Good,  as  an  allegation  of  the  time  of  the  oommisaiou  of 
the  offense  in  an  indictment  is  in  general  immaterial. 

Motion  in  Arrest  of  Judqment  should  not  be  Sustained  for  Amr 
Matter,  not  Affegtino  Real  Merits  of  the  offense  chaiged  in  tbm 
indictment     Per  Bennino,  J. 

Panel  of  Jurors  Suicmoned  Partly  bt  Bailiffs  is  Good,  for,  presomA- 
bly  acting  under  the  sheriff's  authority,  they  are  his  deputies  pro  hae 
vice. 

Bfbclal  Presentment  on  Which  Bill  .of  Indictment  was  Founded 
NEED  NOT  BE  PRESENTED  TO  JuRT,  cvcn  whcu  the  presentment  was 
made  after  the  jury  was  impanneled  and  when  there  is  a  variance  between 
the  presentment  and  the  indictment  as  to  the  time  charged;  such  Tari- 
ance  is  not  a  matter  for  the  jury  to  acquit  on.     Per  Bennino,  J. 

Impanneling  Jury  on  Indictment  is  Sufficient,  when  the  indictment  is 
founded  on  presentment,  without  impanneling  them  on  the  presentment 
also. 

Arraignment  on  either  Indictment  or  Presentment  is  Suffigisnt^ 
where  there  is  no  substantial  variance  between  them.     Per  Bennino,  J. 

Testimony  of  Witness  may  be  Communicated  to  Jury  by  Officer  of 
Court,  in  the  presence  and  hearing  of  the  witness,  when  the  witness  is 
unable  from  physical  weakness  to  speak  loud  enough  to  be  heard  by  the 
jury. 

One  may  be  Principal  in  Crime  of  Larceny  although  Crime  is  Com 
plete  as  to  Others,  when  he  receives  from  those  others  stolen  prop* 
erty  and  carries  it  away,  his  intent  at  the  time  of  carrying  it  away 
determining  his  guUt;  that  others  first  stole  the  property  does  not  lessen 
the  crime  of  him  who  subsequently  steals  the  same  property  from  them. 

Indictment  for  larceny  of  a  negro  boy,  named  Seaborn,  against 
Abner  C.  Conner.  The  indictment,  dated  September  term, 
1857,  charged  the  offense  to  have  been  oommitted  on  the  fifteenth 
of  December,  1855,  and  was  founded  on  a  special  presentment, 
dated  September  term,  1857,  and  which  charged  the  offense  to 
have  been  oommitted  on  tlje  fifteenth  of  December,  1857.  The 
negro  boy  was  the  property  of  one  Markott,  and  the  defendant 
and   tl:e   boy    disappeared   fi-om   the    county  at  about   the   8aui» 
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time,   and  the  boy  was  never  found  again  bjr  the  owner,     llie 
defendant  confessed    to    Markett  that   he  had  reoeived  the  boj 
from  one  Holenum  and  one  Phillips  at  the  twenty-sixth  jnstioe's 
Goart  gronnd  of   Sumter  oounty,  and    bad  taken  him  to  Selaut, 
Alabama,   under  an  agreement  to    receive   two    hundred  dollars 
for  so  doin^,  and    the    defendant    said  that    he  had    afterwards 
Been  the  boy  with  one  Tiner,   in   Montgomeiy,   Alabama.     Hole- 
man  testified  that  he  had  never  seen  the  defendant  and  the  boy 
together,  and  knew  nothing  of  his  delivery  to  the  defendant,  as 
claimed  by  him,  and  that  he  liad  learned  of  the  matter  for  the 
first  lime  fi-om  the  advertisements  put  in  the  papers  by  Markett, 
and  that  he  had  a  conversation  with  the  defendant,  in  which  he 
had  stated  that  he  had  carried  the  boy  off,  and  after  selling  him 
two  or  three  times,  had  killed  him.     It  was  also  in  evidence  that 
he  had    told  one   Scarborough   that  he   had  carried  the   boy  off, 
untl   that  because  he  had  attempted   to   play  false  with   him,  he 
Lad   taken  him  to    the   bluff  of  Selma,  and    that  was  the  end  of 
tlie  negro.     Tiner  testified  that  he  saw  the  defendant  and  a  per- 
son   corresponding    very    closely    with    the    description    of     the 
negro   Seaborn    leave    Montgomery  in    the  Selma    stage    a  few 
days    before  Christmas,  1854.     The  witness   Holeman  was  unable 
to  speak  above  a  whisper,  and  the  court  called  on  Colonel  Greorge 
^L  Dudley,  an  attorney  of  the  courts  to  repeat  to  the  jury  the 
testimony  of  the  witness  as  given  to  him  in  a   whisper.     The 
defendant  was  convicted,  and  moved  in  arrest  of  judgment,  and 
for  a  new  trial     The  seventh  ground  for  a  new  trial  was  based 
uix)n  the  refusal  of  the  court  to  have  the  testimony  of  Holeman 
read  over  to  him,  so  that  he  might  correct  any  errors  in  it;  this 
tiie  witness  did  not  demand  nor  desire,  and  counsel  for  the  de- 
fendant was  allowed  to  read  to  the  jury  his  testimony  as  taken 
down,   and   the  court  did  not  understand  him   as  insisting  that 
it  be  read  to  the  witness.     The  other  grounds  of  the  motion  for 
a  new  trial  and  of  the  motion  in  arrest  of  judgment  are  stated 
in  the  opinion  of  the  court,   and   in  the  concurring  opinion  of 
Mr.  Justice  Benning.    The  motions  are  denied,  and  the  adT^rse 
rulings  of  the  court  are  assigned  as  error. 

W.  B,  Guerry  €tnd  N.  A,  Smith,  for  the  plaintiff  in  error. 

John  W.  Evans,  amd  McCoy  and  Hawldna,  for  the  defendant  in 
error. 

By  CouBT,  Lumpkin,  J.  Overruling,  as  we  do^  all  the  grounds 
in  the  writ  of  error,  we  deem  it  necessary  to  notice  particularly  a 
few  of  them  only.     The  first  is  as  to  the  taking  down  of  the  tes- 
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iimony  as  lequixed  bj  Uw  in  ones  of  felonj.  The  old  mle 
and  we  hold  ife  to  be  the  trae  practice  in  aooh  caaeB,  to  read  01 
earefullj  to  each  witneaa  the  teatiiiiony  as  taken  down  hj  the 
amannenna. .  If  it  be  correoti  Tory  wdl;  otherwise^  let  it  bo 
made  sa  If  a  diaagreement  takes  place  in  the  oonrse  of  the 
trial  between  counsel  or  in  the  jury  box,  let  the  witness  be  re- 
called if  within  reach — ^not  to  testify  anew,  bat  to  repeat  the  evi- 
dence given  in  while  under  examination,  subject  of  course  to  the 
reooUection  of  the  jury.  If  the  witness  has  left  and  cannot  be 
recalled,  then  read  from  the  written  testimony  as  taken  down.  It 
is  the  next  best  proof  to  that  given  by  the  witness  on  the  stand. 
The  non-observance  of  these  directions  may  or  may  not  be  sufll 
cient  to  require  a  new  trial,  according  to  the  peculiar  circum- 
stances of  the  case— ordinarily  it  is  not  a  good  ground  of  itself. 

As  to  the  multifarious  objections  to  the  special  presentment 
and  indictment  jointly  and  separately,  it  is  enough  to  say  they 
all  come  too  late.  But  suppose  they  did  not,  and  morever  that 
it  be  true  that  an  impossible  day  is  alleged  in  the  presentment 
as  the  time  when  the  offense  was  committed.  Have  not  all  the 
courts,  both  in  England  and  in  this  country,  settled  it  so  long  ago 
that  the  memory  of  man  runneth  not  to  the  contrary,  that  while 
some  day  must  be  stated,  any  other  may  be  proved  1  Who  does 
not  see  that  if  it  be  immaterial  to  prove  the  day  as  charged  that  no 
day,  or  an  impossible  day,  will  do  just  as  welL 

But  it  will  be  replied  that  it  never  was  decided  but  that  the  timo 
charged  must  be  before  the  accusation  is  preferred.  And  I  con- 
cede this  to  be  so,  at  least  for  the  purposes  of  the  argument. 
But  let  iis  look  at  the  reason  of  the  thing.  Suppose  the  day 
be  laid  subsequent  to  the  finding  of  the  grand  jury;  it  is  the  same 
in  effect  as  stating  an  impossible  day,  as  the  fortieth  of  May, 
and  if  it  be  correct  that  any  day  within  the  statute  of  limitations 
and  before  indictment  found  will  suffice,  it  is  quite  clear  that  no 
day  or  one  that  is  impossible  will  do  just  as  welL  But  we  fall 
back  upon  the  position  that  this  and  all  kindred  objecticms  came 
too  late.    . 

As  to  the  objection  that  the  panel  of  jurors  were  summoned 
partly  by  bailiffs,  the  record  .discloses  no  facts  touching  this 
point,  except  what  appears  in  the  motion  for  a  new  trial,  whic^ 
was  disallowed  by  the  court  It  is  true  that  the  law  requires 
that  jurors  shall  be  summ(.'Uo<l  by  the  sheriff  or  his  deputy;  and 
if  the  sheriff  be  interested,  then  by  the  coroner  or  some  other 
person  appointed  by  the  coort  If  the  baillA  in  this  case  acted 
under  the  authori^  of  the  sheriff,  they  were  hii  deputies  pro 
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If  the  witiian  James  T.  Hblemaa  wm  unable  from  his 
l^ysioal  oonditum  to  speak  load  enough  to  be  heard  hj  the  court 
and  jury,  there  can  be  no  reason  why  his  answers  should  not  be 
<iornTnnnicated  by  Colonel  Dudley,  an  attorney  of  the  courts  in 
the  presence  and  hearing  of  the  witness. 

The  court  eharged  the  jury  that  if  they  beliered  from  the 
evidence  the  defendant  took  and  carried  away  the  negro.  Sea- 
bom,  the  property  of  Markett,  from  the  twenty-sixth  court 
ground,  or  any  other  place  in  Sumter  county,  with  intent  to  steal 
said  negro^  the  defendant  is  guilty;  that  it  made  no  difference 
whether  others  aided  and  assisted  or  not,  if  the  defendant 
actually  perpetrated  the  theft;  that  if  Hdeman  and  Phillips 
both  be  guilty,  that  does  not  help  this  defendant. 

It  is  objected  to  this  charge,  that  it  is  inapplioable  to  the  case, 
and  calculated  to  mislead  the  jury.  The  point  taken  by  the 
prisoner  being  that  if  the  jury  belieye  the  crime  to  hare  been 
ocHumitted  and  completed  by  others  before  the  property  was  re- 
ceived by  the  prisoner,  then  he  was  only  an  accessory. 

We  have  examined  the  testimony  carefully,  and  think  the  court 
was  fully  justified  in  giving  the  charge  which  it  did.  The  coun- 
•el  for  the  accused  had  the  right  to  insist  upon  his  view  of  the 
law  as  applicable  to  the  evidence,  and  for  anything  that  appears 
he  was  permitted  to  do  sa  All  he  compkins  of  is,  that  the 
proposition  laid  down  by  the  court,  the  soundness  of  which  is 
not  and  cannot  be  controverted,  was  calculated  to  withdraw  the 
mind  of  the  jury  from  the  defense  which  he  set  up  for  the  pro- 
tection of  his  client.  To  my  mind,  it  is  clear  that  both  positions 
can  stand  together.  The  crime  may  have  been  completed  as  to 
Holeman  and  Phillips  when  they  carried  off  the  negro  from  the 
CQStody  of  his  owner,  and  stUl  Conner  ha/e  been  a  principaL 
If  his  account  of  the  transaction  can  be  relied  on,  such  was  the 
troth  of  this  case.  Be  this  as  it  may,  the  court  charged  nothing 
that  was  not  hiw,  and  law,  too,  applicable  to  the  fiusts  proved. 

If  the  confessions  of  the  defendant  be  true,  he  not  only 
stole  the  negro,  but  afterwards  drowned  him.  He  is  not  cmly 
guilty  of  larceny,  but  of  murder  also. 

Judgment  affirmed. 

BxRHiiro,  J.,  concurring,  Afaner  Connsr  was  indicted  for 
flimple  laroeny  in  stealing  a  negro,  and  was  found  guilty.  The 
indictment  was  founded  on  a  presentment.  After  verdict,  a 
motion  was  made  by  him  in  arrest  of  judgment.  This  motion 
was  put  en  two  grounds:  1.  That  the  presentment  "chaiged 
the  oAose  to  have  been  committed  on  a  day  subsequent  to  the 
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finding  of  the  grand  jorj;''  2.  ''That  the  bill  of  indictment 
eharges  the  offenae  to  have  been  committed  on  a  different  day 
from  that  alleged  in  the  special  presentment."  The  court  over- 
ruled  the  motion.     I  think  the  court  did  right. 

The  allegation  of  time  in  indictments  is  in  general  imma- 
teiial.  The  time  when  an  offense  is  committed  cannot^  in  gen- 
eral, be  a  matter  affecting  the  real  merits  of  the  offense;  ''  and  no 
motion  in  arrest  of  judgment  shall  be  sustained  for  any  matter 
not  affecting  the  real  merits  of  the  offense  charged  in  such  in- 
dictment:" Pen.  Code,  div.  14,  sec.  2.  This  motion  havin|^ 
been  overruled,  Conner  moved  for  a  new  trial,  which  motion 
was  also  overruled.  The  first  ground  of  the  latter  motion  was» 
that,  ''the  ceurt,  after  objection  by  the  prisoner,  refused  to  set 
aside  the  array  of  jurors  on  the  ground  that  the  array  was  sum-, 
moned  partly  by  bailiffs." 

It  is  to  be  presumed  that  these  bailiffs  acted  at  the  instance 
of  the  sheriff;  that  is,  that  they  were  his  special  deputies. 
"And  the  said  sheriffi  ....  shall  have  power  ....  to  ap- 
point, as  there  shall  be  occasion,  one  or  more  deputies:"  Jud. 
Act  of  1799,  sec  46.  I  think  that  there  was  nothing  in  this 
ground. 

The  second  ground  was,  that  the  presentment  ''was  not  pre- 
sented to  the  jury  on  the  demand  of  the  prisoner,  the  same 
being  made  after  the  jury  was  impanneled."  Of  what  service 
eould  the  presentment  have  been  to  the  juiyl  The  variance 
between  the  presentment  and  the  indictment  as  to  the  time  was 
not  a  matter  to  acquit  on.  The  finding  ought  not  to  have  been 
affected  bf  the  presentment  if  the  jury  had  seen  the  present- 
ment.    I  see  nothing,  then,  in  this  ground. 

The  third  ground  was,  that  "the  court  pennitted  testimony 
to  be  given  to  the  jury  after  objection  by  the  prisoner,  the  jury 
having  been  impanneled  upon  the  bill  of  indictment  without  the 
special  presentment." 

I  think  that  impanneling  the  jury  upon  the  indictment  wae 
quite  sufficient.  I  do  not  know  of  any  law  requiring  the  im- 
panneling  to  be  on  both  the  indictment  and  the  presentment  in 
oases  founded  on  presentment. 

The  fourth  ground  was,  "  that  the  court  refused  to  hear  testi- 
mony  to  show  that  the  priscmer  was  anaigned  <m  the  special 
presentment,  and  not  on  the  bill  of  iiidictmert;  and  refused  the 
demand  of  the  prisoner  that  he  be  arraigned  on  the  bill  of  in* 
dictment."  ^ 

The  fifth  ground  was,  that  "  the  court  refused  the  arraignment 
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•B  stated  in  the  last  ground,  and  permitted  the  trisi  to  proceed 
after  moiion  by  the  prisoner  to  exclude  testimony  from  the  jury 
until  he  was  arraigned  upon  the  bill  of  indictment" 

I  dispose  of  both  of  these  two  grounds  in  a  word.  There 
was  no  substantial  difference  between  the  presentment  and  the 
indictment.  The  varianoe  in  the  allegation  of  time  was  not  a 
matter  of  substance,  consequently  it  made  not  the  least  practi- 
cal difference  to  the  prisoner  whether  he  was  arraigned  on  the 
one  or  on  the  other. 

The  sixth  ground  was,  that  ''the  court  after  objection  by  the 
prisoner,  permitted  to  James  T.  Holeman  to  give  testimony 
throogh  an  interpreter,  the  said  James  T.  Holeman  being  unable 
to  speak  loud  enough  to  be  •heard  by  the  jury,  on  account  of  tern- 
Iiorary  weakness  and  debility — said  testimony  being  communi- 
cated to  the  court  and  jury  by  Colonel  Geoige  M.  Dudley,  he 
being  called  upon  by  the  court,  afler  the  witness  had  communi- 
cated it  to  him  in  a  whisper."  If  this  ground  be  good,  then  the 
testimony  of  all  persons  speaking  a  strange  language,  as  well  as 
of  all  persons  who  are  mutes,  is  to  be  excluded.  But  we  know 
that  the  testimony  of  these  persons  is  not  to  be  excluded.  That 
is  admitted.     It  think  that  there  is  nothing  in  the  ground. 

The  seyenth  ground  was,  I  believe,  abandoned.  The  eighth 
ground  was,  ''that  the  court  charged  the  jury  that  if  they  be- 
lieved finom  the  evidence  the  defendant  took  and  carried  away 
the  n^ro  Seaborn,  the  property  of  Markett,  from  the  twenty- 
sixth  court  ground,  or  any  other  place  in  Sumter  county  with 
intent  to  steal  said  n^gro,  the  defendant  is  guilty;  that  it 
made  no  difference  whether  others  aided  and  assisted  or  not,  if 
the  defendant  actually  perpetrated  the  theft;  that  if  Holeman 
and  Phillips  both  be  guilty,  that  does  not  help  this  defendant** 
I  can  see  no  fault  in  this  charge.  Indeed,  I  believe  that  this 
ground  was  also  abandoned. 

The  ninth  and  last  ground  was^  that  "the  jury  found  con- 
trary to  the  evidence,  and  contraiy  to  the  weight  of  evidence." 
I  think  they  did  not  I  think  they  had  an  abundance  of  evi- 
dence to  warrant  their  verdict 

The  result  is,  that  I  think  the  court  below  also  did  right  in 
overruling  the  motion  for  a  new  triaL 

McDonald,  J.,  delivered  a  dissenting  opinion. 


IsmioiMXNT  Chaboino  Comxibsion  of  Canes  Subssquksit  to  Day  ox 
Which  It  is  Fouin>  is  Fatally  Diracrrvx:  8taU  v.  Bay^  33  Am.  Dec  90, 
and  eases  cited  hi  the  noteu    The  indictment  must  allege  a  day  certain  on 
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which  the  olteie  wma  oommitted:  JfotHBOMi-matMie-Uk  t.  United  States,  3ft 
Id.  279;  and  note  to  Cook  t.  State,  66  Id.  418. 

Intent  with  Wkioh  Pbopxbtt  is  Taksn  ibom  Owvkr  determinM  th* 
guilt  or  innooenoe  of  one  •oooaed  of  laroeny:  See  the  note  to  State  t.  Haiwtee^ 
67  Am.  Dec  273,  where  the  qaestion  ia  folly  dieonaBed. 

The  puvoepal  OAaB  is  gtrd  in  State  v.  ffonig^  9  Mo.  App.  301,  to  tl»» 
point  that  one  cannot  be  at  the  same  time  a  principal  in  the  lavoenj,  and  im 
the  legal  lenaei  a  reoeiyer  of  stolen  property. 


QRAGG  V.   RiOHABDSOK. 

[i6  OsoaaiA,  set.} 

JuDOMnrr  jkOAnrsT  Purchaser  xb  Etidencs  or  Breacsi  ov  Wammamtt, 

when  the  purchaser  brings  ejectment  to  gain  possession  of  the  lands  pnr* 
chased,  and  vouches  his  warrantor,  who  takes  part  in  the  ejectment  sniL 
Such  a  judgment  has  the  same  effect  as  a  judgment  against  the  purchaser 
in  possession,  when  ejectment  is  brought  against  him,  and  he  Touchea  hia 
warrantor. 

Ip  Purchaser  is  Kept  out  of  Possession  bt  Paramount  Trrui,  It  » 
Breach  of  Warranty  of  title  by  the  grantor,  if  the  latter  has  notice. 

Counsel  Fees  Paid  bt  Purchaser  under  Warranty  Deed  in  Suit  to 
Gain  Possession  of  land  purchased  cannot  be  recoyered  in  suit  against 
the  grantor  for  damages  for  breach  of  his  warranty.  The  measure  of  dam- 
ages in  such  a  case  ia  the  purchasennoney  paid,  with  interest  from  the  dat* 
of  the  deed. 

Covenant  for  breach  of  warranty  by  the  plaintifir  Richardaon^ 
under  a  warranty  deed  of  certain  lands  made  by  iiie  defendant 
Gragg.  On  the  trial  it  was  shown  that  the  plaintiff,  never  hav. 
ing  been  in  possession  of  the  lands,  claimed  under  this  deed 
from  Gragg;  that  he  had  brought  ejectment  against  one  Hill  to 
gain  possession ;  and  that  Gragg  had  notice  ci  the  suit,  and  par* 
ticipated  in  the  trial  of  the  case.  The  judgment  in  the  ejectment 
suit  was  against  Bichardson  and  in  favor  of  Hill,  and  hence  the 
jii'esent  action.  Against  the  objection  and  exception  of  the  de> 
fcndant)  the  court  permitted  the  plaintiff  to  show  the  amount  of 
counsel  fees  paid  by  him  in  the  ejectment  suit.  There  did  not 
appear  to  be  any  collusion  between  Kichardson  and  Hill  in  the 
ejectment  suit,  and  it  was  apparently  prosecuted  on  both  aldea 
with  vigor.  The  defendant  requested  the  court  to  chaige  th# 
jury  that  there  was  no  proof  of  paramount  title  in  any  one  in 
the  ejectment  suit,  and  that  therefore  the  plaintiff  therein  vrm 
not  entitled  to  recover;  but  the  court  refused  the  request^  and 
charged  that  the  verdict  and  judgment  in  the  ejectment  suit 
presupposed  that  paramount  title  was  proved  to   be  in  the  de- 
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tedaat  tlieieiiiy  and  tluift  the  judgmmt  was  premnptiTe  eri. 
deaoe  of  ihat  fiMsi;  and  also  ohaiged  the  joiy  that  the  mearars 
of  damages,  in  oaae  ihej  should  find  for  the  plaintiff,  was  the 
origiiud  paichase-mooej,  with  interest  thereon  from  the  date  of 
the  deed,  and  also  whatever  was  proved  to  them  that  was  rea- 
aonahle  for  eonnsel  fees  and  the  onsts  paid  by  the  plaiutiif  in 
the  ejectment  suit.  To  all  ehai^^es  given  and  reqnests  refused 
the  defendant  exoepted,  and  now  assigns  soch  adverse  rulings 
aseirois. 

W.  S.  RotkwtU^  tat  the  plaintiff  in  error. 

Stubbi  and  ffiUf  for  the  defendant  in  error. 

By  Court,  Binmro,  J.  In  this  case,  Richardson,  the  pur- 
cliaser  holding  Qragg's  warranty,  was  never  in  possession.  He 
sued  to  get  the  poseesaion,  but  fiiuled  in  his  suit,  judgment  going 
for  his  adverBaiy,  one  HUL  Of  this  suit  Qragg  had  notice;  and 
be  took  a  part  in  its  prosecution.  Was  the  judgment  in  t]iis 
suit  evidence  of  a  breach  of  Gregg's  warranty  t 

The  ordinary  case  is  this:  the  purchaser  goes  into  possession, 
then  the  person  holding  the  paramount  title  sues  him  for  the 
possession,  and  he  notifies  his  warrantor  of  the  suit;  judgment 
nevertheless,  goes  against  him,  and  under  it  he  is  turned  out  of 
possession.  And  in  this,  the  ordinary  case,  the  judgment  is  evi- 
dence of  the  existence  of  an  adverse  tide,  paramount  to  that 
conveyed  by  the  warrantor;  and  the  eviction  is  under  that  judg- 
ment. In  this,  the  ordinary  case,  then,  the  judgment  and  the 
eviction  under  it  are  together  evidence  of  an  eviction  and  a  par- 
amount  title;  and  that  makes  the  breach  of  a  warranty. 

What  is  the  difference  between  this,  the  ordinary  case,  and 
the  present  caset  In  the  ordinary  case  the  purchaser,  after 
getting  possession,  is  turned  out  of  it  by  a  suit  against  him,  of 
which  his  warrantor  has  notice;  in  the  present  case  the  pur- 
chaser can  never  get  possession;  not  even  by  the  aid  of  a  suit 
of  which  his  warrantor  has  notice,  and  in  the  prosecution  of  which 
he  takes  part. 

The  chance  which  the  warrantor  in  the  one  case  has  of  assert- 
ing his  title  is  as  good  as  the  chance  which  the  warrantor  in  the 
other-  case  has  of  asserting  his  title;  the  purchaser  who  is  pre- 
vented  from  ever  getting  the  possession  is  at  least  as  bad  off  as 
the  purchaser  who,  having  got  the  possession,  is  turned  out  of 
it;  a  judgment  against  the  purchaser  when  he  brings  the  eject- 
ment, and  vouches  his  warrantor,  is  as  much  evidence  of  an  ad- 
verse  title  paramount  to  the  warrantor's  as  is  the  judgment  when 
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the  ejectment  b  brought  against  the  porchaflsry  and  he  Toachefl 
the  warrantor.  There  ia,  then,  no  sabstantial  difference  between 
the  ordinary  case  and  the  present  case.  This  being  so,  then,  the 
judgment  in  Richardson's  suit  against  Hill  for  the  land  was  evi« 
dence  of  breach  of  Gragg's  warranty.  It  was  evidence  that  Eich- 
ardson  was  kept  out  of  possession  by  a  title  paramount  to  that 
which  he  derived  from  Gragg.  To  be  kept  out  of  possession  by 
such  a  title  as  that  was  a  breach  of  the  warran^.  And  if  this  be 
so,  it  seems  manifest  that  the  tourt  below  was  right  in  the  chaigea 
which  it  reAised  to  give;  and  also  in  those  which  it  gave^  except 
one.  And  with  that  exception,  we  think  that  the  court  was 
right 

The  exception  is  the  charge  that  Richardson  was  entitled  to 
recover  of  Gragg  the  fees  he  had  paid  his  lawyers  in  the  suit 
brought  by  him  to  recover  the  land.  We  do  not  know  of  any 
law  to  authoiize  this  charge.  None  was  i^ead  to  us.  We  must 
therefore  hold  the  charge  as  unauthorizedi  and  consequently 
must  order  a  new  trial  imless  these  fees  are  remitted.  Nothing 
that  has  been  said  is  to  be  construed  as  meaning  that  the  judg- 
ment in  the  suit  between  Richardson  and  Hill  is  oooolusive  on 
Gragg. 

Judgment  reversed. 


iMTossiBnjTY  or  Qramtbi  OBTAunvo  PossBBSiQir  ov  Lavd  OoHvaiAD 
will  rapport  an  aotion  for  breach  of  oovenaat  of  wamnty  without  proving  a 
teohnioal  eviotioa:  Park  v.  BoUm,  36  Am.  Dea  347;  the  oovenant  seoaree  a 
legal  entry,  as  well  as  quiet  enjoyment:  Caldwell  v.  Kirkpatriek^  41  Id.  38. 

To  Mairtain  AonoN  ov  CovxNAirr  or  WAKSAvrT,  plaintiif  mnat  show 
•notion  or  what  ia  tantamoont  thereto:  Edabrock  v.  SmiXk^  G6  Am.  Deo.  440^ 
and  oasea  oited  in  the  notei 

Mkasurb  or  Damagis  ion  Breach  or  Covxnamt  or  Wabraxvv  is  the 
oonaideration  paid,  with  intereet:  Spring  v.  Chtue,  89  Am.  Dea  695;  Rich  y, 
Johnmm,  52  Id.  144;  Swafwd  v.  WUppU,  54  Id.  498;  WUlmm  v.  IFitttim,  57 
Id.  320;  Drew  v.  Tcwl^  64  Id.  309,  and  the  oasea  oited  in  the  notes  therata 

TsB  PRoroiFAL  QAsa  IS  DiRTDrouiSHSD  from  CTemaite  v.  CMmM^  59  G«.  124, 
in  that  in  the  principal  oase  there  was  notice  given  to  the  wanantor,  bat  in 
the  later  oase  the  piftittr^  relied  npon  an  ejeotmsnt  aait  agidnst  hiai*  and 
did  ao4  show  that  he  gave  the  wanantor  notioa. 
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*  Baeeb  v.  Bush. 

AlUUJiJBXBlSOB   MAT  BfeEAIir  AXOUHT    OF  CLAIM    1Ia»»ww   bT  BuTOTM  OF 

LoDXAXioini  owed  to  him  by  his  intesteto,  erwi  thoa^  the 
hamd  at  the  death  of  hie  intestate. 
Abmuijjhutob  n  vov  Bouhd  to  Pliad  Statoti  of  Inaurm 

adobtdvelyyhisinteetateto  athirdpenoo,  nor  agMoet  a  deb^dao  from 
him  at  adminietntor  to  himeelf  in  hie  individnel  oepaoity* 

Bill  in  eqmly  by  the  complaiiuuitay  Baker  and  othec%  to  oom- 
pel  thn  defendant  to  aoooont  to  them  as  distribntoni  of  the  estate 
of  Bnfmnnah  Alexander,  deoeaaed,  of  whose  estate  he  was  the 
admizkistrator,  for  certain  monej  retained  bj  him  upon  a  debt 
doe  him  hj  the  deoeased,  but  which  was*  barred  bj  the  statate 
of  limitations  prior  to  her  deaUi.  The  court  chaiged  the  jurj 
that  ihe  defendant  had  a  right  to  retain  the  mooflgr,  to  which 
diaige    the  complainants  excepted,  and  which  they  now  issign 


Sanih,  tmd  Ingram  and  B^tneU^  forthe  plaintiffii  in  emr. 
Jcknmm  and  BeAanSf  for  the  defendant  in  enor. 

Bjr  Ooort^  Benkiko,  J.  Is  an  exeoator  or  administrator  boand 
to  plead  the  statate  of  limitations  to  a  soit  against  him  on  a 
oanse  of  action  baired  bj  the  statute,  at  the  death  of  the  testator 
or  intestate!  It  is  certain  that  he  is  not  if  the  letter  of  the  stat- 
ute is  to  gorem.  And  it  seems  certain  that  he  is  not  if  decided 
cases  are  to  goyem:  N^orion  ▼.  Freeker^  1  Atk.  526;  CatUeicn  r. 
Famhaw,  Free.  Ch.  99;  Ess  parU  Dmodmy^  15  Yes.  498;  Wil- 
liams on  Execators,  1283  (1535). 

Sk&wm  T.  VanderhoH,  1  Rnss.  k  M.  347,  is  hardly  to  the  con- 
trszy.  In  that  case  'Hhe  lord  chancellor  [Lord  Brougham]  held 
that  after  a  decree  for  an  acconnt  of  debts,  eta,  had  been  pro- 
noonced,  and  the  oonrt  bj  that  means  had  taken  posssssinn  of 
the  estate,  the  statate  of  limitations  might  be  set  np  in  the  mae- 
tor^s  office,  as  well  bj  a  creditor  or  legatee  as  by  a  personal 
rspiesentative:'*  2  Daniell's  Ch.  Pr.  157.  When  the  court  has 
scqoired  possession  of  the  estate,  the  case  becomes  altered.  The 
court  then  bj  the  master  becomes  itself  the  roprosentatiTe  of  the 
estate,  and  the  question  whether  the  statute  shall  or  shall  not 
be  pleaded  becomes  one  for  him,  and  ceases  to  be  one  for  the 
executor  (or  administrator).  ''Whether  the  master  himself  is 
bound  to  take  the  objection,  is  a  question  which  was  discussed 
in  the  above  case,  but  his  lordship  declined  giving  any  opinim 
upon  it: ''Id. 

Am.  Dml  Toib  LXXI— IS. 
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If  principlo  be  made  the  test^  it  would  aeem  that  the  ezeootor 
or  administrator  la  not  bound  to  plead  the  atatnto.  The  testator 
or  intestate  is  not  bound  to  plead  it,  and  the  ezeoator  or  admin- 
istrator stands  in  his  place.  We  think,  then,  that  an  ezecator 
or  administrator  ia  not  bound  to  plead  the  statute.  Of  oaane, 
if  he  is  not  bound  to  set  up  the  statute  against  a  debt  due  from 
him  to  a  third  person,  he  ia  not  bound  to  set  it  up  against  a  debt 
due  from  him  to  himself  in  his  individual  chaneter,  but  ia  at 
liberty  to  retain  the  amount  of  that  debt. 

Judgment  aflSrmed. 

EuBuuTOBS  AHB  ADioviBraATOBS  (ULioror  Waxtb  Bmsmr  ov  Statutb  of 
Lnm'AXiOHS:  Dawe§  t.  Shed,  8  Am.  Dea  80;  JEtfw  t.  BtmphIn^^  80  Id.  238; 
but  ii  not  boond  to  plead  the  statute  if  he  has  penonal  properly  mfSoieiit  to 
pay  the  deoedenfs  debts:  Pollard  r,  Seean^t  Adrn'r,  85  Id.  S84;  nor  oaleH^ 
nnder  the  faots  known  to  east»  it  oen  avail  as  a  sniigessful  defense:  RoberU 
T.  Bogtn,  81  Id.  642. 

AiaaxwnLAXotL  oahkot  Bxrinr  Diar  Dux  HmsiLV  from  the  estate  irfisa 
H  is  barred  hy  the  statato  of  limitations:  Baimmr.  MmrrdCt  Adm%b\  An. 
Dea  707;  nor  even  when  testator's  will  provides  far  the  paymentof  all  Jasl 
debts:  Rogen  t.  Bogen,  20  Id.  718. 


Bbtan  V.  BboKS. 

[lSOB0BeiA,eiL] 

LaoAor  io  Wm  Who  Dm  xbiokb  Husbahd  Bsduoh  It  fo 

Vbib  xh  Husbahb^  and  if  he  dies  without  administsring  on  the  wifaTa 
estate^  her  administrator  holds  it  in  tmst  for  the  hnsband's,  and  not  the 
wife's,  next  of  kin. 


Bill  in  equi^  by  James  A.  Books,  as  administrator  of  Tabitha 
Ad^^tnn^  the  deceased  wife  of  Obadiah  Adams,  against  William 
Bryan,  the  ezeoutor  of  one  Massey,  the  father  of  Mrs.  ^.A^wttm 
By  his  will  Massey  gave  two  negroes  to  this  daughter,  but  she 
died  shorUy  after  her  fiither  did,  and  her  husband  also  died 
about  a  year  later  without  reduoiDg  these  negroes  to  possesBBon, 
and  without  administering  on  her  estete.  There  were  no  debts 
against  Mrs.  Adams's  estate,  and  she  left  no  ohildien,  but  the  hus- 
band left  a  legitimate  son  as  his  heir.  The  negroes  were  aoU 
by  Biyan  after  Adams's  death,  and  the  proceeds  were  distributed 
to  the  next  of  kin  of  Mrs.  Adams.  Defendant'a  motion  to  dia- 
miaa  the  bill  being  denied,  the  jury  found  fior  the  *^^*"p^^^nfit| 
and  the  defendant  assigns  errors. 

W.  &  Soehwdlf  for  the  plaintiff  in  error. 
Smmul  EaUt  for  the  defendant  in  error. 
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Bj  Ooart^  IUEcDovald,  J.  W«  affirm  the  juilgmimi  of  the 
ooQit  below.  The  legacy  onder  her  fathei's  will  had  Tested  in 
Hn.  Adama  before  her  death.  Her  hnabandy  haring  amriTed 
her,  was  entitled  to  adminiBtration  on  her  estate^  real  and  par. 
waoslf  and  on  her  rights  and  credits;  and  as  such  administrator, 
might  have  reoovered  and  enjoyed  them;  and  they  would  not 
have  been  subject  to  distribution:-  Cobb's  Dig.  294.  Bat  the 
husband  having  neither  reduced  his  wife's  property  to  posses- 
sion during  her  life  nor  administered  on  her  estate  after  her 
death,  it  is  now  insisted  that  her  estate  goes  to  her  next  of  kin, 
and  that  oomplainant,  as  her  administrator,  cannot  recover;  that 
the  estate  has  already  been  distributed  according  to  law.  The 
statute  declares  that  the  husband  shall  hold  it,  and  that  it  ahall 
not  be  subject  to  distribution.  It  is  not  therefore  distributable 
amongst  the  wife's  next  of  kin.  It  must  vest  in  the  husband, 
and  why  are  not  his  representatives  entitled  to  itf  Squib  ^v. 
ITyn,  1  P.  Wms.  378;  Cart  v.  Bees,  cited  in  this  case;  JtZUott  v. 
CoBier,  3  Atk.  526;  Sl&uwrt  v.  SUwart,  1  Johns.  Ch.  239.  The 
light  of  administration  following  the  right  of  estate^  the  hus- 
band's next  of  kin  are  entitled  to  the  administratiQD.  But  if  any 
one  else  administer,  even  if  he  be  the  next  of  kin  of  the  wifs^  he 
shall  hold  it  in  trust  for  the  next  of  kin  of  the  ^unfrtm'^,  or  his 
l^teea. 

Judgment  affirmed. 

Suanvnio  Huseahb  is  IfiinmxD  io  Will's  Gnosis  nr  Aomnr  aoom- 
faig  to  her  before  or  during  oorertare,  and  upon  hii  sobeeqiient  death  they 
psM  to  hie  adndnistntor:  BioSmg  v.  HandUy^  14  Am.  Dea  140;  Murdodt  v. 
Mitchell,  30  QtL.  77,  citing  the  principal  case  to  the  point  that  the  hutband  is 
entitled  to  the  wife's  ^hoeea  in  action  abeolntely,  and  as  a  veeted  righl 

Win's  Cbosb  nr  Action  not  Reducxd  bt  HussAim  io  Possmsioir 
mmnro  CoviBTumiC  suvive  to  her  and  her  repreeentatives:  ITedb  v.  Weeki, 
47  Am.  Deo.  868;  Leaisey  v.  Ma/t^n,  Id.  120;  Blake  v.  .Tonei^  21  Id.  630; 
Arrmgim  v.  SetoM,  49  Id.  408»  and  note;  lUk  v.  Otukmm,  fiB  Id.  761,  and 
note. 

Rios7  or  HusBAim's  Bbfbsbsmtativis  to  Bstaih  Wok's  Soabats 
PaoraaTT  which  the  hnabend  had  in  poeBeerion  alter  the  death  of  his  wife  is 
not  defeated  lyyhia  failnre  to  adnunirter  on  the  wife's  estate:  DmdUr.  Booth, 
29  Ga.  73SL  Kor  is  it  neceesaiy  for  the  hnaband  to  rednce  his  wile's  choeea 
hi  action  to  poeeeeiion,  either  dnring  her  life  or  hii  own,  if  he  sairiTa  her,  in 
order  for  them  to  pan  to  hie  hetre:  Bperry  v.  Hadam,  67  Id.  41^  both  citing 
the  principal  caeeu 

Ths  PanrcEPAL  Oisx  is  also  oixkd  in  Oanmdl  v.  8Meg,  66  Gb»  IIO^  te 
the  point  that  m  1861  the  wife  had,  by  the  kwa  of  Oeotgia,  no  heir  bat  hw 
haebigid,  and  ooneeqnently  a  marriage  settlement  which  provided  that  the 
wife's  property  ahonld  at  her  death  vert  in  and  beknig  to  each  pereon  or  per- 
■Qoe  as  would  be  her  heirt  nnder  the  law,  gave  the  property,  at  her  death,  to 
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her  hmband;  and  in  Findtey  t.  Scuser^  62  Id.  177»  to  the  point  th*t  a  oon- 
reyanoe  by  the  hatband  of  a  remainder,  limited  to  the  wife  prior  to  marriagew 
paased  the  title,  as  npon  hia  marriage  the  title  to  the  femainder  Tested  in  tbm 


Kbaton  V.  SOOTT, 


[S6  Geoeeu,  eBll 

Wdb  a  BnTEionD  iboii  AunrATioir  of  FfiopsBrr  jom  PATom  or  Sk* 
ovBDro  Hubbahd's  Debt,  when  the  property  was  deriaed  to  her  for  her 
"  eole  and  aeparate  nse,  not  sabjeot  to  the  debti  or  oontraoti  of  her  prea- 
ent  or  any  fatore  hnsband." 

'BuionoN  or  EviDKiroi  SHOwnro  Cohsidibation  on  Whior  MosroAoa 
WAS  FouNDBD  T»  NOT  Bbbob,  when  the  mortgage  itaelf  ie  roid  for 
want  of  power  in  the  mortgagor  to  make  it. 

Illbgalitt  from  Dougherty  county.  The  plaintifF  foredosed 
a  mortgage  made  to  him  by  Henry  A.  Scott,  as  trustee  for  hii 
wife,  Virginia  A.  Scott,  and  Virginia  A.  Scott,  on  eight  negroes, 
given  to  tbe  latter  by  her  father  by  will  under  the  conditions 
stated  in  the  opinion,  Levy  having  been  made  on  the  negroes, 
an  aflGLdavit  of  illegality  was  interposed,  and  upon  the  trial  it 
appeared  that  this  mortgage  and  the  note  thereby  secured  had 
been  given  in  place  of  two  notes  of  the  husband.  For  the  pur- 
pose of  showing  the  consideration  upon  which  this  mortgage 
was  founded,  the  plaintiff  offered  in  evidence  a  mortgage  made 
by  the  defendant  to  the  plaintiff,  and  an  assignment  thereof  to 
Hemy  A.  Scott,  as  trustee  for  Virginia  A«  Scott,  his  wife;  and 
al%o  offered  an  order  of  court  made  upon  the  wife's  petition, 
appointing  the  defendant,  her  husband,  trustee  for  the  purpose 
of  receiving  and  protecting  the  personal  property  coming  to  her 
from  her  father's  estate.  Upon  the  defendant's  objection,  these 
offers  of  the  plaintiff  were  rejected.  The  plaintiff  requested  the 
court  to  charge  the  jury  that  the  words  of  the  will  did  not 
disable  the  wife  from  charging  the  property  received  thereunder 
with  the  payment  of  her  husband's  debts,  but  the  court  charged  the 
contrary,  and  the  various  rulings  adverse  to  him  are  assigned  as  er- 
rors by  the  plaintiff. 

Bines  and  Hobht^  and  Stnmer  and  Slaughteff^  for  the  plaintifl 
in  error. 

Veuan  and  Dams,  and  B,  F.  Lyon,  for  the  defendant  in  error. 

By  Court,  Bennino,  J.  The  language  of  the  will  is,  "  that  aU 
the  property  hereby  given  to  my  daughters  is  given  to  their  "■"'' 
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■ml  separate  use,  not  sabject  to  the  debts  or  oontraota  of  tbeir  present 
or  any  future  husbands." 

Worda  siiniLtf  to  the  latter  of  these  words,  namelj,  to  the  words 
"not  sabject  to  the  debts  or  contracts  of  their  present  or  any  future 
huBbaadsy"  have  been  held,  in  two  cases  by  this  ooorti  to  impose  a 
restriction  to  some  extent  upon  the  wife's  power  of  alienation,  vie., 
to  the  extent  of  preventing  her  from  alienating  or  binding  the 
separate  property  for  her  husband's  debts.  One  of  these  was  a  case 
decided  at  Savannah,  January  term,  1858:  Kempian  t.  SaOowett^  24 
Qa.  52 ;  the  other  the  case  of  Hicks  v.  Johnston^  decided  at  Maoon, 
January  torm,  1858:  Id.  194*  • 

Soch  words  seem  to  manifest  a  dear  purpose  in  the  donor 
that  the  property  is  not  to  go  in  payment  of  the  husband's 
defaia  But  it  would  go  in  payment  of  those  debts  if  the  wife 
conld  take  it,  and  with  it  pay  the  debta  The  words,  therefore, 
w&em  to  manifest  a  clear  purpose  that  she  is  not  to  have  the 
power  to  do  this.  This  is  the  view  which  this  court  has  taken 
of  such  words.  The  will  in  this  case,  however,  was  made  in 
Alabama,  and  it  is  insisted  that  the  will  is  to  be  read  by  the  law 
of  Alabama,  and  that  the  courts  of  Alabama  take  a  different  view 
of  such  words.  But  we  do  not  find  that  they  da  The  two  cases 
cited  to  show  that  they  do,  McCroan  v.  Pope^  17  Ala.  617,  and 
Bradford  v.  Greenwayy  Id.  797,  fail  to  show  it  They  were  cases 
containing  no  such  words,  but  merely  words  creating  a  separate  estate 
in  the  wife. 

We  think,  then,  that  the  words  in  this  case  were  such  as  to 
deprive  Mrs.  Scott  of  the  power  of  mortgaging  the  property  for 
the  purpose  of  pajring  off  the  debts  of  her  husband.  The  effect 
of  the  mortgage  and  the  note  it  secured  was  to  pay  off  the  debt 
of  the  husliand,  so  far  as  the  holder  of  it,  Keaton,  was  con- 
cerned, though  not  so  far  as  Mra  Scott  herself  was  conoenied, 
for  the  debt  was  transferred  to  her.  But  paying  it  off  so  far  as 
Keaton  was  concerned  was  enough;  a  payment  of  that  sort  was 
one  of  the  veiy  things  intended  to  be  guarded  against.  Besides, 
at  bottom,  no  payment  she  could  make  would  be  more  than 
that.  Suppose  the  notes  had  not  been  transferred  to  Mra  Scott, 
but  had  been  receipted  in  full  and  extinguished.  Still  she 
would  have  had  the  zight  to  recover  the  amount  of  the  notes 
out  of  her  husband,  merely  by  suing  him  for  so  much  money 
paid  to  his  use.  And  iu  every  case  in  which  the  separate  prop. 
erty  went  to  pay  the  husband's  debts,  an  action  of  this  sort 
wmdd  result  to  the  wifa  To  say,  therefore,  that  the  words  did 
pot  mean  to  prohibit  any  payment  of  the  husband's  debts,  which 
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Bhoold  leave  to  the  wife  a  right  of  aotion  for  reimborBemenl 
agunst  the  husband,  would  be  to  saj  that  they  were  to  hav« 
little,  if  an  J,  practical  effect  Consequentlj,  we  think  the  mort* 
g«geToid. 

If  the  mortgage  was  void,  the  introduction  of  the  evidenos 
going  to  show  the  conaideration  on  which  it  was  founded  wooU 
have  been  useless.  So  we  think  that  the  court  was  i^t  in  es- 
^InHliw  that  eyidence* 

The  o^.her  exceptions  were  waived. 

Judgment  affirmed. 

WiFi  iC4r  iiOB!iUA0a  Hxa  Skpahaxs  PBOPiRTr  for  the  paym«t  of  h«r 
husband's  labts:  See  ffoUUr.  FraneoU,  51  Am.  Deo.  760;  Sam^MimY.  WUSamr 
9on,  55  Id.  762,  and  the  notes  thereto.  That  personal  property  settled  to  the 
separate  use  of  a  married  woman  is  free  from  any  ri^t  or  control  of  her  then 
husband,  see  Miller  v.  Bingham,  36  Id.  58. 

Buacnoir  or  Tkimont  whioh  oonld  not  have  ^^^M  the  party  oflMog 
il  is  net  enor:  Jforw  v.  Orw^wd^  44  Abl  Deo.  849. 
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[aOGeoeeiA,  182.] 

PuBGBABiB  or  Lahd  AT  EzaoDTioir  Sals  mat  Istboducb  dt  Einomaa* 
>IL/Ek  under  ndiidh  he  purchased,  though  an  entry  thereon  shows  a  lerj 
on  personal  property  and  its  diwmifmal  by  the  ezeoation  plaintiff. 

HaAD-Hon  TO  Rxpobted  Dsoision  is  vot  Law,  except  so  fiur  as  it  is  war- 
ranted by  the  Judgment  of  the  court  upon  the  facts  of  the  case;  and  it  is 
not  error  for  the  oourt  bo  to  remark  in  the  hearing  of  the  jury  uUle 
oonnsel  is  reading  the  head-note  of  a  case. 

I^r  n  NOT  Abyxbse  Posssssion  whkrb  Onb  Gtoas  at  Ibtibtau  uton 
Lakd,  cutting  down  trees,  deadening  timber,  and  fencing  in  a  cow-pen 
whioh  had  fallen  down. 

It-is  No  Psoor  or  AnviBsa  Possissioir  that  a  tenant  of  a  portion  of  the 
land  in  controversy  who  rented  it  of  another  person  asked  permission  of 
the  claimant  to  ooonpy  it;  for  this  does  not  make  him  a  tenant  of  the 
hitter. 

To-Cohstitutb  Adtxbsb  Possbssiok,  Tenant  must  Errnxa  Bjoiain  Psa- 
MANXNTLT  upou  tho  land  or  else  ooonpy  it  in  saoh  a  way  as  to  leare  no 
doubt  in  the  mind  of  the  tme  owner,  not  only  as  to  who  the  adverse 
claimant  is,  but  also  that  it  is  his  purpoee  to  keep  the  owner  out  of  his 
hmd. 

AsTXBse  Possession  is  Made  out  bt  Acns  toat  abb  Ofbn,  riaible»  no- 
torious, and  continuous,  and  cannot  rest  upon  the  secret  intention  of  the 
intmder  to  retam  and  reoocupy  the  land. 

CkXJurANCT  07  Small  Pabt  or  Tract  which  forms  merely  a  part  of  an  !»■ 
dcsure  that  took  in  a  portion  of  three  other  tracts  does  not  coostituts 
adverse  possession  of  the  whole  of  the  first  tract 
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Ho  Odtkral  Bvlb  oah  bb  Hadb  cNxvcanvnio  Bojkxnn  ViLini  ov  Pon« 
Tin  AND  KiOATrm  TnTuccnrr.  It  depondi  vpon  the  opportttBtty  of 
tho  witDflnes  for  knowing  and  the  stiontioQ  wliidi  tliqr  hsr*  difwled  to 
themalter,  eta 

fmniovT  OF  KnoHBois  tiut  Aoyvbo  Clazmavt  Dm  jiofv  Oocott  Laxd 
!■  M  good  M  tluit  of  otiiefs  tliftt  lie  did;  for  the  qvoiiion  of  notoriooi  poo* 
■linn  depoulo  upon  footi  oapohle  of  boing  oqnaUy  irell  known  to  oook 
set  of  witnooBeo. 

Touf  "VMTOSD  Bbab"  IV  BrMSUTM  ov  LainAinom^  piofidiiy  tiutt  tho 
rtotato  oholl  not  nm  agunot  n  ponon  beyond  tho  otaa^  io  oqphralait  to 
''without  tho  limits  of  tho  atoto  whoroiii  tiio  atotato  ia  amotod." 

Conns  MAT  BnoLABB  SzAnma  UNooNORimoNAik 

SlATOTB  n   KOT    UNOOHSTITUTIOirAL   OK   OoomrD   THAT  IT   DOXi  KOT  OOB- 

BnPOin>  WRRm  Tttli,  when  ontitlod  "An  act  anumdatory  to  and  ox- 
phmatory  of  tho  atotato  of  lindtationa  of  1805^  ao  far  as  it  regarda  idiotic 
hmatini^  and  in&nta,"  and  providing  oonoeniing  non-reeidonta  in  additioe 
to  idiota,  Innattoa,  and  infanta;  for  tho  title  of  tho  act  is  eqnivalont  to 
"An  act  amendatory  to  the  atotato  of  1800^  and  explanatory  of  that  aoty 
aa  far  as  it  relates  to  idiots,  Ianatios»  and  infanto.** 
TmsBoro  Aim  Rbaoiko  Dxpoamoir  ab  DmnBmaat  ov  AvoTKm  team 
Bbal  D*POJimT  &i  no  groond'of  evror  when  it  waa  aafamitted  to  tho 
oppooing  ooonael,  and  it  ia  oonoeded  that  it  waa  a  more  mirtako  notiood 
hy  Bflt&er  party.  vatQ  after  trial,  and  nobody  waa  hnrt  by  tho  mia- 


Agtiok  by  Denham  against  Holemaa  for  n  tnot  of  land.  Tho 
hud  bad  been  granted  to  Denluun.  Holeman  claimed  under  an 
ezeoation  sale  thereof  as  the  property  of  third  persons,  and  by 
adyerae  possession.  TJpon  the  execution  was  entered  a  levy  on 
twenty-seven  head  of  sheep,  and  a  dismissal  thereof  by  the  phdo 
tiff  and  the  levy  and  sale  of  the  land.  Denham  had  lived  in 
Tennoaaee  continnously  ontil  some  time  after  the  commencement 
of  the  alleged  adverse  possession.  The  evidence  of  adverse 
possession  is  sufficiently  stated  in  the  opinion,  with  the  excep- 
tion of  the  testimony  of  Wheeler  to  the  effect  that  he  cultivated 
t  half  or  quarter  acre  in  the  comer  of  the  lot  in  controversy, 
which  portion  was  fenced  into  a  field  made  in  the  comer  of  four 
loto;  that  he  rented  this  field  from  one  Mrs.  Driver,  but  asked 
and  received  peraiission  to  cultivate  the  inclosed  portion  of  the 
lot  in  controversy  from  Holeman,  but  he  did  so  to  avoid  a  diffi. 
eolty  with  him,  he  being  a  curious  man,  and  as  he  claimed  tho 
land,  the  witness  feared  that  he  might  take  the  crop.  The  ver- 
dict waa  for  the  defendant,  and  the  plaintiff  moved  for  a  new 
trial,  on  the  ground  that  the  court  permitted  a  fi,  fa.  to  be  read 
in  evidence  as  color  of  title,  when  a  levy  had  been  made  upon  per- 
sonal property  and  was  undiaposed  of  before  the  levy  made  on 
the  land;  because  the  court  remarked  in  the  hearing  of  the  juiy. 
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while  ooamiel  for  the  plaintifr  was  reading  the  head-note  in  ttna 
case  of  Byrne  t.  Lawty^  14  Ga.  17,  that  the  head-note  waa   pre- 
pared by  the  reporter,  and  was  not  per  se  authority,  and   could 
not  be  relied  on,  unless  supported  by  the  body  of  the  deciaioii; 
because  the  court  charged    that   the  statute  of   limitations   ran 
against  non-resident  plaintiffs  in  real  actions;  because  the  court 
charged  that  the  evidence  of  one  witness  swearing  positiyely  was 
worth  more  than  the  negative  evidence  of  half  a  dozen  witnooDOSy 
applying  this  rule  to  the  testimony  concerning  the  acta  of  posses- 
sion and  ownership  of  the  defendant    There  were  other  grounds 
for  this  motion,  based  upon  instructions  given  and  refused,  the 
statement  of  which  is,  however,  unnecessary  to  the  understand- 
ing of  the  decision.    The  motion  was  overruled  and  the  plaintiff 
excepted,  and  thereon  assigns  error. 

Smith  and  Crawfordt  for  the  plaintiff  in  error. 

MeOcy  and  Hawkins,  for  the  defendant  in  error. 

By  Oourt,  Lumpkin,  J.  This  writ  of  error  is  proseoated  to 
reverse  the  judgment  of  the  court  below  refusing  to  grant  a  new 
trial  in  this  case. 

It  is  complained,  in  the  first  place,  that  the  court  erred  in 
allowing  the  JL  /as,  to  go  in  evidence  under  which  the  land  waa 
sold,  for  the  reason  that  the  entries  on  the  executions  .showed 
that  they  were  satisfied  before  the  land  was  levied  on.  The 
tfusta  upon  which  this  objection  is  founded  are  these:  Twenty- 
seven  head  of  sheep  had  been  levied  on,  and  the  levy  dismissed 
by  order  of  the  plaintiff.  Whatever  effect  this  may  have  had, 
if  any,  in  a  contest  between  a  security  and  the  creditor,  it  does 
not  apply  in  an  issue  like  this,  between  the  purchaser  and  the 
defendant  in  ejectment.    The  second  ground  is  abandoned. 

As  to  this  assignment,  while  it  is  not  true  that  the  reporter 
puts  the  head-notes  to  the  cases,  it  is  true  that  the  head-note  ia 
not  law,  except  so  far  as  it  is  warranted  by  the  judgment  of  the 
court  upon  the  facts  of  the  case.  We  must  say,  however,  that 
the  head-note  in  the  case  cited,  to  wit,  Byrne  v.  IxHory,  14  ChL 
27,  was  fuUy  justified  by  the  case. 

The  next  seven  exceptions  may  all  be  considered  and  dis- 
posed of  together.  And  they  bring  up  the  law  of  this  case 
arising  upon  the  proof  It  is  conceded  that  the  defendant  never 
went  into  the  actual  possession  of  the  premises  in  dispute  until 
about  Christmas,  1849.  To  make  his  statutory  title  available 
for  his  protection,  the  adverse  possession  shoald  have  com- 
menced as  early  as    February,    1849;    this  action  of   ejectment 
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having  been  brought  in  Febniarj,  1856.  Now  the  testimony  is, 
that  for  several  years  the  defendant,  residing  some  miles  off,  did  at 
intervals  go  npon  the  land,  catting  down  trees,  deadening  timber, 
and  fencing  in  a  cow-pen  which  had  fallen  down.  At  what  time  he 
began  to  bmld  the  house  which  he  subsequently  occupied  does  not 
affirmatively  appear. 

It  is  farther  in  evidence  that  in  1849  Mr.  Wheeler  rented  a  small 
field  of  a  Mrs.  Driver,  which  took  in  the  comers  of  four  adjoining 
tracts  of  land;  and  in  this  field  was  included  about  a  quarter  of  an 
acre  of  the  land  in  dispute.  Wheeler  was  not  the  tenant  of  Hole- 
man,  as  assumed  in  one  of  the  charges  of  the  court.  True,  he  states 
that  when  he  rented  the  land  of  Mrs.  Driver  he  spoke  to  Hoie- 
mAn,  knowing  him  to  be  a  ''  curious  man,"  about  this  small  piece 
of  ground  which  he  claimed,  as  he  did  not  wish  to  get  into  any 
trouble  with  him;  stDl  he  rented  the  field  of  Mrs.  Driver,  and 
was  her  tenant. 

Now,  the  court  held  that  these  several  acts  of  trespass,  repeated  *" 
at  different  periods,  indicated  the  intention  of  the  defendant  to 
return  to  this  land,  and  authorized  the  jury  in  finding  that  hit 
possession  was  continuous  as  well  as  adverse. 

We  do  not  so  hold.  To  constitute  adverse  possession,  the  tenant 
must  either  remain  permanently  upon  the  land  or  else  occupy  it  in 
such  a  way  as  to  leave  no  doubt  on  the  mind  of  the  true  owner, 
not  only  who  the  adverse  claimant  was,  but  that  it  waa  his  purpose 
to  keep  him  out  of  his  land. 

Suppose  Denham  had  taken  possession  of  this  land  during 
the  long  intervals  that  it  was  abandoned  by  Holeman.  Could 
he  not  have  done  this  1  Then  he  was  not  ousted  of  his  right  of 
entry  by  the  successive  trespasses  committed  by  Holeman.  Ad- 
verse possession  is  to  be  made  out  by  acts  which  are  open,  visi- 
ble, notorious,  and  continuous,  and  does  not  depend  upon  the 
secret  purpose  or  intention  of  the  intruder,  that  he  will  return 
at  his  convenience,  sooner  or  later,  and  reoccupy  the  land. 
Neither  is  it  true,  as  intunated  by  the  court,  thai  Holeman 
occupied  the  land  in  the  only  way  of  which  it  was  capable.  It 
was  fit  for  planting,  and  for  nothing  else.  Why  could  it  not 
have  been  cultivated!  It  was  neither  a  gold  mine  nor  a  tur- 
pentine forest. 

Ab  to  the  possession  by  Wheeler  of  the  quarter  of  an  acre :  in 
the  first  place,  he  did  not  hold  as  the  tenant  of  Holeman.  His 
possession,  therefore,  could  not  be  reckoned  to  Holeman's  ac- 
count. Besides,  in  the  second  place,  how  could  the  indosura 
of  a  quarter  of  an   acre  of  this  land   at   oca  comer,  in    a  field 
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which  took  in  a  portion  of  three  other  trurtSy  gave  notioe  to 
the  owner  that  his  lot  of  land  was  in  jeopardy.  He  maj  not 
have  thought  thai*  any  of  his  land  was  inclosed  in  this  field* 
In  this  case  the  field  drew  after  it  a  few  roods^  and  not  the 
oooapanqy  of  the  few  roods  the  whole  loti 

As  to  the  chaige  respecting  positive  and  negative  testinumy, 
no  genenl  rale  can  be  laid  down  respecting  it.  It  depends 
upon  a  variety  of  droaniBtanceSy  such  as  the  opportoni^  of  the 
witnesses  for  hearings  the  attention  being  directed  to  the  mat- 
ter,  eta  I  say  to-morrow^  I  expressed  snch  and  sach  views  in 
delivering  this  opinion  this  morning.  The  crowded  bar,  who 
listened  to  it,  testify  in  a  body  that  they  did  not  so  hear  and 
understand  me.  Engaged  in  listening  intently  as  they  are,  who 
shall  be  believed  t  It  would  be  quite  different  by  and  by,  when 
they  separate  into  groups  over  the  court-room,  if  I  should 
swear  that  an  attorney,  who  is  addressing  the  courts  and  to 
whom  I  am  listenings  said  so  and  so,  and  the  same  careless 
auditors  were  to  testify  that  they  did  not  hear  him.  If  the 
neighbors  living  around  this  land  swear  that  Holeman  did  not 
occupy  ity  it  is  just  as  good  as  the  evidence  of  others  that  he 
did.  For  the  question  of  notorious  possession  depends  upon 
facts  capable  of  being  equally  well  known  to  each  set  of  wit- 


We  think  the  supreme  court  of  the  United  States  gave  the 
correct  exposition  of  the  term  ''beyond  seas'*  in  Murray  v.  Bakar^ 
3  Wheat.  541,  and  that  the  decision  in  Thurston  v.  Usher,  9 
Seig.  ds  R.  288,  was  upon  different  words. 

But  is  the  act  of  1817  oonstitutionall  Judge  Alien  held 
that  it  was.  Mr.  Smith,  the  counsel  of  Mr.  Denham,  assails  it 
upon  the  ground  that  tU^  body  of  the  act  does  not  correspond 
with  its  title.  Mr.  McCoy,  the  attorney  of  Holeman,  not  being 
able  satisfactorily  to  reconcile  this  supposed  repugnance,  denies 
that  this  or  any  other  court  has  the  power  to  declare  an  act  of 
the  legislature  unconstitutionaL 

This  has  ceased  to  be  an  open  question  in  the  courts  of  this 
country.  It  underwent  a  thorough  discussion  immediately  after 
the  establishment  of  the  state  governments  in  every  state  of  the 
Union;  and  never  received  the  sanction  of  a  single  judicial  tri« 
bunal  in  the  United  States:  See  Beall  v.  Beall,  8  Ga.  210;  and  has 
long  since  ceased  to  be  agitated  anywhere  else  except  in  Georgia, 
where  nothing,  it  seems,  is  ever  to  be  considered  as  settled. 
Even  the  legislature  itself  long  before  the  organization  of  this 
court,  instead  of  resisting  this  zight^  as  assumed  to  be  exercised 
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bj  the  ooozti^  did  not  hcatatc  io  le^nact  the  kw  of  daim  and 
other  statutesy  bo  as  to  make  them  oonform  to  thia  oonatitiitiaiial 
raqairemeiit.  We  deprecate  such  dincniiaiona.  They  conaomje 
lime  w^hich  might  be  much  mosre  profitably  employed.  Instead 
«f  wasting  atraDgth  npon  theae  radioal  doctrinea,  which  hafv 
faeoome  tluneadbare^  let  na  rather  addreaa  ooraelTai  to  the  lav 
points  in  canea  which  mnai  control  the  judgment  of  the  coorti 

Sodi  ia  the  uniform  habit  and  praiaeworthy  example  of  the  moat 
■QoeeBBliil  practitioDeni  at  the  bar. 

Bui  notwithstanding  the  elaborato  aignmentation  bestowed 
upon,  this  pointy  is  there  in  fiust  any  antagonism  between  the 
title  and  the  body  of  the  act  of  18171  We  think  not  The 
title  is  in  these  words:  '^An  act  amendatory  to  and  explanat<»y 
of  the  statate  of  limitations  in  this  state,  passed  the  seventh  of 
December,  1805,  so  far  as  it  regards  idiots,  lunatics,  and  infants:" 
CobVs  Dig.  567.  Now,  the  first  section  of  the  statute  directs 
how  it  shall  be  construed  so  as  to  favor  idiots,  lunatics,  and 
infimta.  The  second  section,  which  it  is  insisted  is  unconstitu- 
tional,  because  not  embraced  in  the  title,  simply  provides  that 
no  privileges  shall  be  extended  to  non-resident  plaintiffs  beyond 
Aoee  enjoyed  by  our  own  people.  And  this  is  the  whole  body 
of  the  act  Let  us  now  read  the  tide  as  it  should  be  read,  for 
the  purpose  of  ascertaining  its  true  meamng:  ''An  act  amend, 
atory  to  the  statute  of  1805,  and  explanatory  of  that  act,  so  far 
as  it  relates  to  idiots,  lunatics,  and  infants."  It  will  thus 
readily  appear  that  the  conformity  ia  complete — the  first  sec- 
tion explanatory  to  the  extent  stated  in  the  titie,  and  the  second 
sectian  amendatory. 

It  ia  suggested  by  Mr.  Prince,  the  compiler,  that  the  act  of 
1805  is  repealed  by  the  act  of  1806,  and  was  therefore  not  in 
force  as  the  statute  of  Umitations  in  tiiis  state  in  1817,  and  con- 
sequentiy  could  not  have  been  the  subject  of  amendment.  The 
provisions  of  the  act  of  1817,  however,  he  admits  are  equally 
applicable  to  the  limitation  acts,  which  were  then  in  force. 

I  am  not  entirely  convinced   that   this   annotation   is  correct 

The  third  section  of  the  act  of  1806  revives,  to  be  sure^  all  acts 
and  parts  of  acts  which  militate  against  it  But  as  remarked 
before,  there  being  nothing  iu  the  act  of  1805  militating  against 
the  provisions  we  are  considering,  they  may  be  permitted  to 
stand  even  under  the  act  of  1817.  This  point  at  any  rate  is  not 
in  the  case. 

The  only  other  ground  of  alleged  error  ia  that  a  set  of  in> 
tenogpitories  were   tendered    and   read    as   Livingston's,  whereas 
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they  were  the  depoaitiona  of  Robertson.  Why  did  not  plaindfTe 
counsel  examine  them  when  offered  to  himt  It  is  conceded 
that  this  was  a  mere  mistake  noticed  by  neither  party  until  after 
the  trial;  and  nobody  was  hurt  by  the  misnomer.  There  is  nothing 
in  the  objection. 
Judgment  reversed* 

"BxLAXtTm  VALini  of  Poainva  and  Nboatttb  Tbstimont:  Sea  OouffhUm 
T.  PeopU,  63  Am.  Deo.  541;  NeUon  v.  Ivenon^  60  Id.  442,  and  note  44a  The 
Uuignage  of  Judge  Lnmpldn  in  the  pxinoipal  case  oonceming  the  reUtiTe 
ralne  of  pocitiYe  and  negative  testimony  is  cited  approvingly  in  InnU  v.  Staie^ 
42  Ga.  482. 

OsjicrnoK  to  Bvidincs  canvot  bb  Raised  fob  Fibst  Tiica  nr  Affbl- 
LATB  Coubt:  Larieux  v.  Keller,  63  Am.  Deo.  696,  note  701.  Depoaitioiia, 
if  defective,  ahoald  be  objected  to:  See  Wilson  v.  Campbell,  70  Id.  586; 
Avery  v.  Avery,  62  Id.  513,  and  note  518. 

Advbbsb  Possession  must  bb  Open,  Notobious,  and  Contini70us  fob 
Statutobt  Pebiod:  Martin  v.  Jaebmm,  67  Am.  Dec.  489,  and  cases  cited  in 
note  495.  The  principal  case  is  cited  in  OarroU  v.  OilUon,  33  Ga.  539,  to  the 
point  that  a  possession  to  be  adverse  must  be  so  open,  notorious,  and  impor- 
tant as  to  give  notice  to  parties  that  a  claim  of  right  is  intended  thereby, 
that  the  right  of  the  true  owner  is  invaded  intentionally  and  with  a  purpose 
to  assert  a  claim  of  title  adversely  to  his.  What  acts  performed  upon  the 
property  will  not  constitute  adverse  possession:  See  Waits  y.  Oriswold,  65 
Am.  Dea  647,  and  note  648. 

JUDICIABT    BiAT    DbCLABB    LEGISLATIVE    ACTS    UnCOMSTITUTIONAI.:    SoMtO 

V.  StcUe,  63  Am.  Dec.  487,  and  cases  cited  in  note  519. 

Satisfaction  of  Judgments  and  Executions  bv  Lew  on  Real  ob 
Personal  Property.  This  subject  is  discussed  in  the  note  to  TVapnaU  v. 
Richardson,  58  Am.  Deo.  350  et  seq. 

Oonstitutional  Pbovision  telit  Statute  soall  Eicbbace  but  Onb 
Subject  or  Object:  See  Santo  v.  State,  63  Am.  Deo.  487.  note  518;  BeUemUe 
etc.  R.  R.  Co.  V.  Oregory,  58  Id.  589,  and  note. 

Beyond  Seas  in  Statute  or  Limitations  is  Usually  Held  to  Mbah 
without  the  state  enacting  the  statute:  Stephenson  ▼.  Doe,  46  Am.  Dea  489t 
note  citing  prior  cases  496.  And  this  is  the  decision  of  Murray  v.  Baket^ 
8  Wheat  541,  followed  in  the  principal 


QuiN  V.  Sterne. 

[SO  OsoaeiA,  228.] 

Iv  IB  Immatebial  uroN  What  Part  or  Note  Nahb  or  Maxbb  n  WBirm. 

OvB  Who  Signs  on  Back  Note  Payable  to  Payee  or  Bearbb  before  hi 
delivery  to  pay«e  is  liable  as  maker  jointly  with  the  other  makers. 

'^HBBB  One  Sioni  on  Back  Note  Payable  to  Payee  ob  Bbabbb,  H^is 
not  pre«ume<^  that  the  payee's  name  was  to  precede  his  name  upon  the 
^«r^^  ^  *km  note,  as  in  the  case  where  the  note  is  payable  to  order. 
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Aonov  <m  promiasoEy  note  hy  Sterne  against  John  Qoln,  Tinn 
otihj  Qoin,  and  Beaamont.  The  opinion  states  the  erne,  whieh 
is  presented  upon  assignments  of  error  made  hy  John  Qnin. 

WeObom,  Johruon,  and  Sloauj  for  the  plaintiff  in  error. 

Zb  T.  Bomiwng^  for  the  defendant  in  error. 

^  Coorty  LuMPKiKy  J.  On  the  twenty-fifth  of  March,  1867, 
Timothy  Qain  and  S.  B.  Beanmont  gave  their  note  to  B.  O. 
Bteme  or  bearer  for  one  hundred  and  ninety-seven  doUan  and 
ninety-three  cents,  payable  at  the  agency  of  the  Union  Bank  at 
Golombns.  On  the  back  of  this  note  John  Qoin  wrote  his  name. 
The  plaintiff,  in  his  writ,  charged  all  three  of  the  parties  with 
hariog  made  and  delivered  to  him  this  note.  That  is,  the 
declaration  in  effect  alleges  that  all  three  signed  the  note  before 
it  was  deUvered  to  the  payee.  The  declaration  was  demurred 
to  on  account  of  the  misjoinder  of  parties;  and  after  the  note 
was  read,  the  defendant  moved  to  nonsuit  the  plainti£  Both  of 
his  motions  being  overruled,  the  defendant,  by  his  oounsel,  ex- 
o^rted. 

It  is  immaterial  upon  what  part  of  the  note  the  name  of  the 
maker  is  written.  The  declaration  avers  that  all  the  parties  to 
this  note  signed  it  before  it  was  delivered  to  the  plaintifil  The 
demurrer  to  the  declaration  admits  the  fact,  whieh  is  no  doubt 
true;  and  the  note  as  written  sustains  the  declaration. 

Whatever  may  be  the  legal  interpretation  of  a  note  written 
payable  to  A  B,  or  order,  the  doctrine  does  not  apply  to  a 
note  like  this  payable  to  another  or  bearer.  Suppose  this  note 
had  been  origiually  signed  by  Timothy  Quin  and  S.  B.  Beau- 
mont, and  Sterne,  the  payee,  had  passed  it  by  delivery,  and  it 
had  been  subsequently  negotiated  to  John  Quin,  who  indorsed 
it  back  to  Sterne.  In  that  event  he  would  be  liable  to  Sterne 
upon  his  indorsement.  So  that  he  may  be  made  chargeable  as 
maker  under  the  case  as  it  now  stands,  or  even  had  he  put  his 
name  upon  the  back  of  the  note  afterwards,  he  might  be  held 
liable  to  Sterne  as  indorser. 

The  note  being  payable  to  bearer,  there  is  no  ground  to 
asiiiiiie  that  the  name  of  the  payee  was  to  precede  the  defend- 
ant's, as  was  argued  in  the  case  of  CoUiiu  v.  Everett,  4  Ga.  266, 
which  was  the  construction  of  the  instrument  where  the  note 
was  payable  to  order:  Story  on  Prom.  Notes,  sees.  34,  152; 
Oh.  BUls,  152;  Darbishire  v.  Parker,  6  East,  12;  Bex  v.  Strain, 
I  Stra.  18;  Boss  on  Bills  and  Notes,  57  Law  lib.  194;  Eeylym 
r.  Adanuan,  2  Burr.  669;  Baker  v.  Brigge,  8  Pick.  122  [19  Am. 
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Deo.  311];  Os^ard  Bank  y.  Hlaynes,  Id.  427  [19  Am.  Dea  SS4I; 
AtuHn  T.  Boyd,  24  Id.  64;  WattU  r.  Murray,  4  Cow.  400. 
Judgment  affirmed. 

Nora  nr  Fobm,  "I  Pbomhi  to  Pat/'  and  Sigsxd  bt  Two  Pntiox%  It 
|oint  ftnd  several  note:  Ladd  y.  Baker,  57  Am.  Deo.  855,  and  note  868. 

AoBxaavT  that  Oarrn  Who  Flagu  his  Najoi  oh  Back  of  Notb  fat 
the  aooommodation  of  the  maker  ahall  be  liable  only  as  a  aeoond  indoner 
will  not  limit  his  liability  to  the  payee  as  prindpal:  Ncuh  y.  SkhMer^  36  Am. 
Dea  338;  see  alao  Farmer^  etc  Bank  y.  Eathbone,  58  Id.  20a 

Blank  Indobsskbiit  bt  0ns  not  Patxx,  Madx  bdou  Dnliykrt  to 
Patxb,  impoaee  npon  him  the  liability  of  an  original  promisor:  Lewig  y. 
Harvey,  59  Am.  Dea  286;  Carroll  y.  WM,  56  Id.  481,  and  note  citing  prior 
eases.  Bat  the  indorser  may  show,  by  parol,  the  natore  of  his  obligationx 
See  Cook  ▼.  Souihwiek,  60  Id.  181.  One  who  writes  his  name  on  the  faoe  of 
a  note,  with  the  word  "indoner"  after  it,  is  either  a  joint  maker  or  an 
indorser,  not  a  mere  guarantor,  and  may  be  saed  with  the  other  makers^  the 
note  being  payable  to  bearer,  and  the  original  payee  not  indorsing  it:  CcUlo* 
way  y.  ffarrcid,  61  Ga.  114,  citing  the  principal  case. 

Thi  Pbinoipal  Casn  is  cited  to  the  point  that  whsre  newly  diseoyend 
eridenoe  is  reooncilable  with  the  other  proof  in  the  oaae  a  aev  trial  will  not 
be  granted:  WaOace  y.  Tumiin,  42  Ga.  472. 


Newsom  V.  Jaoksok 

Cfl6  Qboboia,  S4L] 

Fabol  Bvidbnob  is  not  Adkissiblb  to  Show  that  Charbui  abb  Sbp 
ABATB  Pbopkbtt  OF  WiFB,  and  not  liable  for  the  hnsband's  debts,  wb0m» 
this  depends  npon  the  contract  of  settlement,  for  this  oontraot  is  the  bert 
evidenoe. 

(hni  IS  NOT  LiABLB  FOB  Falbb  Bbpbbsbntations  of  Anochbb's  floir 
TXNOT,  when  the  credit  giyen  the  latter  was  unrestrained  npon  an  bb« 
limited  aoconnt,  and  not  confined  to  a  single  transaction,  eembU. 

OXB  GiVINO    CbBDIT    upon   ThIBD   PbBSON'S   FALSB   RXFBBBXBTAXI0iH8    OV 

Dbbxob's  SoLYXNor  has  no  right  of  action  against  the  third  person,  wImb 
he  has  been  free  to  ascertain  the  tnith  and  negligent  in  not  doiag  ao^ 
semhle. 

To.  Hold  Pbbson  Liablb  fob  Faubx  Bxpbxsxntations  ooNosBNiNa  Sob- 
YBNOT  of  person  to  whom  plaintiff  has  giyen  credit^  the  amoont  lor  wkUk 
the  debtor  was  represented  sdyent  should  i^pear  with  reasoaable  aw- 
tainty,  MmUtf. 

Action  aoainst  Thibd  Pxbson  fob  Falsb  Bbpbbbbhtations  cwBCBBBiBia 
SoLYBNor  of  Pbbson  to  whom  the  plaintiff  has  giyen  credit  is  cAvi  an 
attempted  eyasion  of  the  statute  of  frauds,  and  not  sustainable. 

AcmoH  of  deceit  by  Jackson  against  NewBom  as  ezecator  ol 
BttTBge,  deceased.  The  plaintiff  alleged  damage  aceniiiig  from 
the  lepresentationa  of  Sayage  that  one  Pemfaroko  P.  Bond  wai 
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■olTBnt  and  reBpontSble,  upon  the  faith  of  which  he  had  gii 
eradit  to  Bond  for  merchandise^  for  which  he  had  nerer  paid; 
and  that  Bond  was  insolvent  and  unable  to  paj;  and  that  Sar- 
age  zepresented  that  Bond  owned  several  n^proes  and  other 
property,  which  was  not  tme.  It  was  proved  by  the  testiinonj 
of  Pembroke  P.  Bond  and  Israel  Bond  that  the  slave  property 
in  the  posaesaion  of  Pembroke  P.  Bond  was  the  separate  prop- 
erty of  Ins  wife.  The  v^erdict  was  for  the  plaintiff;  and  the  de- 
fendant's motion  for  a  new  trial  being  ovennledy  the  defendant 
excepted. 

Lyon  and  Clarhy  for  the  plaintiff  in  error. 

2f<orffaa%  for  the  defendant  in  error. 

By  Court,  Lumpkik,  J.  The  judgment  of  reversal  in  this  eaee 
is  put  npon  the  ground  that  the  witnesses,  P.  P.  Bond  and 
L  Bond,  were  permitted  to  testify  against  the  objections  of  de- 
fendant's counsel;  that  the  negroes  in  the  possession  of  P.  P. 
Bond  were  the  separate  estate  of  his  wife,  and  not  liable  to  the 
husband's  debts,  whereas  the  contract  of  settlement  was  cer- 
tainly the  highest  and  perhaps  the  only  proof  which  was  admis- 
sible as  to  the  title  of  this  property.  In  the  narrative  which  is 
given  in  the  bill  of  exceptions  of  the  facts  which  transpired  on 
the  trial  of  this  cause,  no  statement  ia  made  that  the  defendant 
objected  at  the  time  to  the  introduction  of  tins  testimony.  But 
in  the  motion  for  a  new  trial  it  is  set  forth  that  the  objecdoi 
was  made.  And  in  the  judgment  of  the  court  overruling  the 
motion  on  all  the  grounds  taken  in  it.  Judge  Allen  certifies 
that  on  the  trial  of  the  cause  be  ''ruled  and  charged,  and  re- 
fused to  charge,  as  is  stated  in  the  grounds  taken  for  a  new  trial"* 
— a  wiae  precaution,  the  omission  to  observe  which  has  worked 
an  injury,  no  doubt,  in  some  of  the  cases  which  have  come  before 
the  court  since  the  act  of  1856  was  passed. 

Upon  tlus  ruling,  then,  there  can  be  no  doubt  the  defendant  is 
entitled  to  a  new  trial  The  testimony  of  the  two  Bonds  con- 
stitutes one  of  the  most  material  facts  in  the  cause;  for  the  main 
miarepresentation  imputed  to  Savage  is  that  he  asserted  that 
P.  P.  Bond  was  the  owner  of  the  slaves  in  his  possession. 
Whether  he  is  or  is  not  depends  upon  the  deed  of  settlement; 
parol  evidence  of  the  contents  or  legal  effect  of  which  was  aUowed 
to  go  to  the  jury. 

This  is  an  action  of  deceit^  and  it  is  exceedingly  question- 
•.Ue  whether  it  survives  against  the  l^gal  representative  of  Ommut 
A.  Savage.    Had   the  property  of  Jackson  been   added  to  the 
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estate  of  Savage,  as  in  cases  of  conversioiiy  the  snit  might  have 
surviyedy  though  sounding  in  tort  But  it  is  not  pretended  that 
such  was  the  nature  of  the  transaction.  The  writ  charges  no 
collusion  or  combination  for  this  purpose;  but  we  pass  this  point 
b7y  as  it  does  not  seem  to  have  been  directly  decided  by  the  court 
below. 

Mr.  Butler,  in  the  very  thorough  argument  which  he  sub- 
mitted in  behalf  of  the  plaintiff  in  error,  has,  we  think,  gone  very 
&r  to  establish  the  following  propositions:  That  the  case  of 
Padey  t.  Freeman^  3  T.  R.  51,  2  Smith's  Lead.  Cas.  55,  and  the 
cases  following  that  decision,  do  not  go  the  length  of  sustaining 
this  action.  All  these  cases  were  confined  to  a  single  transac- 
tion, and  the  liability  was  not  extended  beyond  it;  and  not  one 
of  them,  like  this,  sought  to  bind  the  defendant  during  the  busi- 
ness transactions  of  eleven  months;  and  for  an  unrestrained 
credit  given  on  an  unlimited  account:  ffayerqft  v.  Creaty^  S 
East,  92;  Eyre  v.  Duns/ord,  1  Id.  318;  Tapp  v.  Lee,  3  Boa.  A 
PuL  367;  fftOehinean  v.  BeU,  1  Taunt.  563.  That  in  the  case  at 
bar  there  was  an  utter  want  of  diligence,  such  as  was  incumbent 
on  the  plaintiff  to  use;  and  his  negligence  was  in  no  manner 
eaused  by  the  act  or  practices  of  the  defendant.  That  where  the 
affirmation  is  such  as  to  leave  the  other  party  free  to  exeroise  hia 
own  judgment  or  prosecute  his  own  inquiries  in  order  to  ascertain 
the  truth,  and  when  by  common  prudence  he  might  protect  him- 
self against  imposition,  it  is  his  own  fault  if  he  fail  to  do  so,  and 
no  right  of  action  arises:  1  Story's  Eq.  Jur.,  sea  199;  2  Kent*s 
Com.  485,  487;  2  Parsons  on  Cont.  268;  Sugden  on  Yendors, 
2-4;  Fasley  v.  Freeman,  3  T.  R.  51 ;  Sanders  v.  ffaUerman^  2  Ired. 
L.  34;  Tmton  v.  Keys,  12  East,  632;  Duke  of  Beau/ard  t.  JSTeeld, 
cited  in  note  to  Brown's  Legal  Maxims,  772;  S.  0.,  12  OL  A  F. 
248,  286;  GaOager  v.  Bunnd,  6  Com.  352;  Salem  India  Rubber 
Co.  V.  Adams,  23  Pick.  265;  Daums  v.  King,  1  Stark.  75.  If  a 
tradesman  gives  an  indiscreet  and  ill-judging  credit,  he  cannot 
make  the  referee  answerable  for  any  loss  occasioned  by  it;  Cor- 
bett  V.  Brown,  5  Car.  <b  P.  363;  and  that  the  amount  for  which 
the  representation  intends  to  say  the  person  for  whom  it  fa  made 
is  good,  should  appear  with  reasonable  certainty  in  the  repre- 
sentation. 

What  are  the  facts  herel  Jackson,  doing  buiineM  in  the 
same  place  with  Bond,  and  having  daily  opportunities  of  seeing 
his  management,  at  no  time,  and  nowhere,  used  any  effort  to 
ascertain  the  true  condition  of  Bond  or  state  of  his  circum* 
■tanoes;  but  in  the  language   of   one  of   the  witnesses  (Thorn* 
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Imiy),  lelymg  on  Savage  as  security  for  Bondf  continned  to 
credit  Bond  for  nearly  a  year,  intending  to  hold  Savage  liable 
for  the  price  of  the  goods.  I  need  hardly  remark  that  if  this 
ware  the  nnderstanding,  that  Savage  had  become  security  for 
Bandy  then  the  cise  is  clearly  within  the  statute  of  frauds,  and 
this  suit  cannot  be  maintamed.  Neither  courts  of  equity  nor 
oourtB  of  law  will  aid  parties  who  will  not  use  their  own  sense 
and  disoretian  in  matters  of  this  sort:  1  Story's  Eq.  Jur.,  sec. 
199. 

Chancellor  Kent  says:  ''The  common  law  affonis  to  every  one 
leaaonable  protection  against  fraud  in  dealing;  but  it  does  not 
go  to  tli6  romantio  length  of  giving  indemnity  against  the  con- 
sequences of  indolence  or  folly,  or  a  careless  indifference  to  the 
ordinary  and  accessible  means  of  information.  It  reconciles  the 
claims  of  convenience  with  the  duties  of  good  faith  to  every 
extent  compatible  with  the  interests  of  commerce:^  2  Kent's 
Oom.  4B5f  487.  The  adjudged  cases  coincide  with  the  elementary 
authorities  as  to  these  principles;  and  that  too  as  between  vendor 
and  vendeei  Should  not  a  still  stricter  rule  be  applied  and  enforced 
idien  it  is  sought  to  charge  a  third  person  for  the  debt  or  default  of 
another  t 

Pad&jf  V.  Freemafif  supra,  was  the  first  case  where  an  action  was 
smitainiMl  upon  a  false  representation  made  by  a  third  person^ 
and  one  who  was  not  a  party  to  the  contract;  an  opinion  not 
unanimous^  but  in  which  there  was  a  divided  courts  made  in 
1789,  several  years  after  the  date  even  of  our  adopting  statute, 
and  many  years  subsequent  to  the  revolution;  ooe  which  has 
been  repudiated  by  many  able  courts  and  judgesi  cordially  sup- 
ported by  none,  and  very  grudgingly  by  those  who  have  followed 
it  as  a  precedent;  the  principles  of  which  were  finally  discarded 
by  the  British  parliament  as  an  evasion^  if  not  a  repeal  pro  taniOf 
of  the  fourth  section  of  the  statute  of  frauds;  we  can  hardly  feel 
ourselves  bound  to  rely  upon  it  in  this  state.  And  however  anxious 
we  may  be  to  frown  down  any  violations  of  the  rules  of  morality  in 
the  dealings  which  men  have  with  each  other,  still  aftm^tliing  more 
than  a  departure  from  these  rules  is  necessary  to  maintain  an  action 
at  law. 

In  ninety-nine  cases  out  of  a  hundred,  the  penKUt  giving  the 
credit  does  not  look  to  the  referee;  for  if  he  did,  he  would  see  to 
it  that  he  was  bound  by  some  writing  for  the  undertaking  of  the 
oiher.  Hie  does  not  require  this,  for  the  simple  reason  that  he 
knows  the  referee  would  refuse  to  become  security.  It  is  the 
last  thiDg  he  intends  to  da      Indeed,    this  and  all  such  oases 
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U!«  an  afterthooght— «n  attempt  to  enforce  a  liability  that 
nerer  eziated,  or  ebe  to  charge  one  upon  a  contract  roid  by  the 
•tatate. 

Judgment  rororBod. 

Action  loa  Falsb  BarBBmrrATiomi  or  Ahotrxb's  Casorr:  See  Zabrit^ 
kU  y.  SmUh^  64  Am.  Dea  051,  and  note  0591  The  aetioii  doe  snot  anrviyei 
and  is  not  anignahle:  Id. 

Bin  EyiDENoa  or  Which  Natuu  or  Case  is  Cafabli  must  bb  Giyvk: 
Jaekmm  y.  OtdUtrnf  18  Am.  Deo.  158.  Seocmdary  evidsnoe  ii  admissihle  if 
primary  is  nnattainable:  AOen  y.  Staie^  68  Am.  Deo.  457. 

Thb  pbinoipal  cask  is  omED  to  the  point  that  a  personal  aat&on  abates  in 
the  i^ipeUate  oonrt  upon  the  death  of  the  plaintiffx  Thompmm  t.  OmUni  R,  R,^ 
60  Ga.  120. 


Eeed  V.  Egberts. 

[W  Ososflu,  104.] 

To  OoaiwiTOTa  Valid  AmrAnoir  or  Will,  TBsaiom  Men  ■■  so 

■HT  to  witnesses  and  they  to  him  that  he  mi^t  and  probably  did  see  the 
attestation,  snd  it  wQl  not  sa£Soe  that  he  mi^t  haye  seen  the  attestation 
by  ohanging  his  sitoation,  or  oaosing  it  to  be  changed,  or  by  moying 
any  intenrening  obstmotion. 

AmBTAZioir  or  Will  Mads  bt  Tistatob  nr  Extbbmib,  to  bi  nr  Bn  Fan- 
nrca,  most  be  made  so  as  to  be  within  the  scope  of  his  yision  without  his 
A— ^ng  ]||b  poaition  or  remoying  sny  intenrening  obstnictioB. 

Ir  D  Xaaoa  roa  Jubt,  atike  Ritibino  bob  OoaauLTATfow,  to  send  lor 
and  bays  read  to  them  a  deoinon  in  the  state  reports. 

Oatiat  to  wilL    The  opinion  states  the  case. 

Ddm/ty  and  AMn,  for  the  plaintiffa  in  error. 

Walker  and  FranelSf  for  the  defendant  in  error. 

By  Ooorty  LoMPmr,  J.  The  isaae  in  this  oaae  is  dmrimmi  mi 
nan.  And  the  only  qnestum  which  we  deem  it  necessary  to  dis- 
cuss isy  whether  the  will  d  John  Nobbett  was  duly  attested 
under  the  statate  of  frauds.  The  act  of  29  Oar.  IL,  c  S, 
requires  that  the  attestation  of  the  witnesses  shall  be  in  the 
presence  of  the  testator.  Was  this  provision  complied  with  in 
thiscaset 

The  testator  ezeoated  his  will  in  eoeiremu.  Hie  was  tbij  Alt 
and  in  great  pain  at  the  time,  and  died  shortly  afierwazda.  Hie 
bed  npon  wfaibh  he  lay  had  half  stand  posts  for  cortains.  There 
was  a  coonterpane  stretched  across  the  head  to  protect  him 
from  the  air.  Thus  sitoated,  he  was  raised  up  and  sapported, 
leaning  on  the  shoolder  of  a  friend,  until  he  signed  the  will  him- 
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wOt  li  wm  ibeo  tekni  baok  of  the  )mA  of  the  bed,  to  *  chest 
•gttDBt  tbe  wbU,  some  aerea  or  eight  feet  distant^  where  it  wm 
Btteeted  hj  the  sabaeribiiig  witneaBee.  It  is  not  pretended  that 
be  actually  saw  them.  The  weight  of  the  testimonj  ia,  that  he 
wai  nnaUe^  without  helpi  to  haye  changed  hia  pontaon  ao  as  to 
have  nen  the  witneana  aabacribe.  It  ia  •iimitt^  that  bj  ra» 
mofing  the  curtain  in  the  rear,  and  turning  hia  head,  or  elerat- 
ing  hia  head  above  the  lerel  of  the  ■creen,  and  taming^  or  bj 
being  moved  more  toward  the  ride  of  the  bed,  and  tunung  hia 
bead  and  ahoolden,  ao  aa  to  haTe  looked  around  the  post^  he 
eoold  have  witneaeed  the  attertatfaau  Under  thia  statement  of 
facta,  the  court  was  reqneeted  to  chaige  the  jury  "  that  if  the 
aitoation  of  partiea  waa  aneh  that  the  teatator  mi^t  haTe  aeen 
the  attestation  of  the  will  by  the  sabaeribing  witneoaea  by  rising 
firom  hia  bed,  it  waa  not  a  good  atteatation;  that  he  most  have 
been  able  to  haye  aeen  it  in  hia  actoal  porition  at  the  time  of 
attestation;''  which  chaige  the  court  gave  to  the  jury,  with  the 
addition  and  qualification  **  that  if  the  testator  mighty  by  a  alii^t 
effort,  or  by  reaching  oat  hia  hand  and  removing  the  coonterpane 
and  obstnictiona  behind  him,  or  by  taming  hia  head,  ahooldera, 
and  body  in  the  bed,  provided  he  waa  able  to  do  ao,  have  aeen  the 
witneoBes  aabacribe  and  attest  the  will,  it  waa  a  sufficient  attestation 
in  hia  presence.  But  if  it  required  any  considerable  effort  for  the 
teatator  to  have  aeen  the  witneaaea  subscribe  the  will,  it  waa  not  a 
good  attestation.'' 

The  jury  found  a  verdict  in  favor  of  the  will,  and  counsel  for  the 
caveators  moved  the  court  to  set  aside  and  direct  a  new  trial, 
mainly  on  the  ground  that  the  instruction  given  waa  a  misdirection 
as  to  the  law  in  the  case.  The  application  being  refused,  a  writ  of 
error  ia  prosecuted  to  this  court 

It  cannot  be  denied  that  the  courts,  both  in  Tg«gl^n<l  and  in 
thia  oountcy,  from  a  disposition  to  favor  willa,  have  d^iarted, 
not  only  from  the  strict  construction,  but  the  obvious  mi>^ning 
of  tbe  statute  of  frauds;  and  the  result  haa  been  to  open  the 
door  to  very  extenrive  litigation:  SMrea  v.  Okueock,  2  Salk. 
688;  Dmoy  v.  SmUh,  3  Id.  395;  LangJML  v.  EytB,  1  P.  Wma. 
740;  Ca$$(m  v.  Dady,  1  Bro.  C.  C.  99;  Ted  v.  Eigrl  of  WinAebeaf 
2  Oar.  &  P.  488;  Broderiek  v.  Brod«rick,  1  P.  Wms.  239;  JDoa  v. 
MamfM,  1  Mao.  k  SeL  294;  12  Eng.  Com.  L.  227;  Right  v.  Price, 
Doug.  241;  Powell  on  Dev.  90*97;  Roberts  on  WiUs,  163*167; 
Long€komip  v.  Fithy  2  Bos.  ^  PuL,  N.  R.,  415;  RumM  v.  FMb,  3 
Har.  h  JL  457  [1  Am.  Dea  380];  Bddm  r.  Hardly,  7  Har.  M  J. 
61  [16  Am.  Dea  292]. 
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But  notwithstanding  courts  of  justice  have  thus  leaned 
stronglj  in  favor  of  the  validity  of  wills  fairlj  made,  and  where 
there  is  no  imputation  of  fraad,  still  there  is  a  limit  prescribed 
by  positive  law  beyond  which  we  cannot  go.  The  witnesses 
mopt  sabscribe  in  the  presence  of  the  testatofi  in  some  sense, 
or  else  the  statute  requiring  this  to  be  done  is  jndiciaUj  re- 
pealed. 

The  firbt  case  we  have  upon  thip  subject  is  that  of  Shirea  v. 
Olaseoek,  reported  in  2  Salk.  688,  Garth.  81,  and  1  Eq.  Gas. 
Abr.  403.  It  was  decided  in  3  Jac.  IL,  aN>nt  eleven  years 
after  the  m'^king  of  the  statute,  and  has  ever  since  been  con- 
sidered a  leading  case,  and  is  constantly  referred  ta  Let  us 
for  a  momeat  examine  this  case,  and  compare  it  with  the  one 
4)efore  us,  and    the  doctrine   contended  for    in  support  of   this 

Sir  George  Sires,  being  sick  in  bed,  made  his  will,  and 
signed  it  in  the  presence  of  three  witnesses;  but  he,  being  very 
ill,  the  witnesses  withdrew  into  a  gallery,  seven  yards  distant, 
between  which  and  the  chamber  where  the  testator  lay  there 
was  a  lobby,  with  glass  doors,  and  the  glass  broken  in  some 
places.  Ilere  the  witnesses  subscribed  the  will.  It  was  proved 
that  the  testator,  from  the  bed  where  he  lay,  might  have  seen 
the  table  in  the  gallery  on  which  the  witnesses  subscribed, 
through  the  lobby  and  the  broken  glass  window.  Per  ct/^ 
riam:  "The  statute  required  attesting  in  his  presence  to  pre- 
vent obtruding  another  will  in  the  place  of  the  true  one;  it  is 
enough  if  the  testator  might  see;  it  is  not  necessary  that  he 
should  actually  see  them  signing;  for  at  that  rate,  if  a  man 
should  but  turn  his  back,  or  look  off,  it  would  vitiate  the  will. 
Here  the  signing  was  in  view  of  the  testator.  He  might  have  seen 
it,  and  that  was  enough." 

This,  now,  is  the  case,  and  the  judgment  of  the  court  upon  it. 
But  in  pronouncing  the  decision,  it  is  added:  ''So  if  the  testa- 
tor, being  sick,  should  be  in  bed  and  the  curtain  drawn."  Let 
it  be  remembered  that  this  latter  point  was  not  before  the  court 
That  it  was  a  bald  obiter  dictum. 

Well,  the  next  case  that  came  up  is  Davy  v.  Smilhf  3  Salk.  395, 
in  which  the  question  was,  whether  the  witnesses  to  a  will  had 
pursued  the  statute  of  frauds  in  subscribing  their  names;  and  it 
was  resolved  that  where  the  testator  lay  in  a  bed  in  one  room, 
and  the  witnesses  went  through  a  small  passage  into  another  room, 
and  there  set  their  names  at  a  table  in  the  middle  of  the  room 
and  opposite  to  the  door,  and   both    that  and  the  door  of  the 
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room  where  the  testator  lay  were  open,  bo  that  he  might  see 
them  sabscribe  their  names,  if  he  would,  though  there  was 
no  positive  proof  that  he  did  see  them  subscribe,  jet  that  was 
a  anfficient  attestation  within  the  meaning  of  the  statute,  because 
the  testator  might  hare  seen  them  subscribe.  And  therefore,  jper 
curiam:  "II  the  witnesses  subscribe  iheir  names  in  the  same 
room  where  the  testator  lies,  though  the  curtains  of  the  bed  are 
drawn  close,  it  is  a  good  subscribing  within  the  statuteu" 

Here  we  hare  the  bed-curtain  obiter  in  the  prerious  case,  re- 
solved to  be  law  in  this,  with  the  word  ''dose"  superadded, 
which  is  not  in  the  original  case,  upon  a  state  of  facta  which 
did  not  at  all  justify  it.  And  in  this  form  the  proposition  has 
passed  into  the  elementaiy  books  and  b  cited  as  a  precedent; 
namelj,  that  fdgning  in  the  room  was  signing  in  the  presence 
of  the  testator,  though  the  testator  be  in  bed,  and  the  curtains 
closeljr  drawn.  And  this  illustration  in  Shire$  v.  OUucock^ 
§upra,  adopted  as  law  in  Davy  ▼.  Smithy  supra^  ia  the  founda- 
tion of  all  that  class  of  cases  which  hold  that  where  the  testator 
had  the  capacity  to  witness  the  attestation  by  T»ft^^^»*g  some 
little  effort,  it  was  a  sufficient  compliance  with  the  statute. 

Let  us  hear  no  more  fault-finding  after  this  with  obiter  dicta. 
Three  fourths  of  all  the  law  in  force  in  Christendom,  as  can  be 
demonstrated  by  reference  to  the  English  and  American  reports, 
originated  in  the  obiter  dicta  of  courts  and  judges.  And  this  is 
no  random  remark,  recklessly  made,  but  attested  by  an  eminent 
jurist  now  occupying  one  of  the  most  elevated  judicial  positions 
in  the  Union. 

Well  may  it  be  regretted  that  this  doctrine  of  the  construct* 
ive  presence  of  the  testator  was  ever  carried  so  far.  It  has  not 
only,  in  the  language  of  Chancellor  Kent,  ''opened  the  doer  to 
very  extensive  litigation,"  but  lifted  up  a  flood-gate  through 
which  a  torrent  is  rushing,  that  threatens  to  sweep  away  all  the 
old  landmarks  of  the  law  upon  the  subject  of  the  execution  of 
wills.  And  where  will  it  stopi  If  any  change  in  the  position 
of  the  testetor  is  required,  how  much  or  how  little  will  dot 
Can  any  rule  be  prescribed.  If  the  attestation  is  sufficient,  pro- 
vided it  could  be  seen  by  the  testetor,  by  drawing  aside  the  sur- 
roundiog  curtains  or  elevating  his  head  over  the  screen  at  his 
head,  or  by  turning  his  head,  shoulders,  and  body  in  the  bed^ 
why  not,  by  changing  the  positioii  of  his  whole  body  from  the 
light  side  to  the  left,  or  even  getting  out  of  his  bedl  Nay,  why 
■top  at  this  1  If  the  testetor's  situation  be  such  that  he  cannot 
wm  the  subaQription  by  the  witnesses,  by  the  exertion  of  his  own 
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power  and  ▼olition,  why  Bbould  it  not  be  Bnfficfant  to  aadsfj  the 
reqaisition  of  the  sUtate,  aooordmg  to  this  liberal  and  latitadi- 
nooa  oonatraotion  of  it,  if  the  testator  might  canae  himaelf  or  the 
witneaaea  to  be  placed  in  such  a  sitoation  aa  he  mi^t  aee  Uieir 
attfwtatifTin  ■ 

Preaenoe  ia  not  defined  in  the  atatnte.     It  is  obriondj  not 
BTnonTmoiia  with  being  in  the  same  room.    A  testator  may  aee 
aa  aoonrately  what  ia  passing  in  another  room  aa  if  done  in*  the 
same  room.    And,  on  the  oontraiy,  he  may  be  ao  situated  aa  not 
to  see  what  ia  transacting  in  the  same  room  where  he  lies,  and 
thus  have  a   false   paper   surreptitiouslj  exeoated   aa    hia    wilL 
The  object  of  the  law  caji  only  be  effectoated  when  the  testator 
is  so  BLtuated,  both  aa  to  the  will  and  the  witnesses^  that  he  may, 
if  he  choose,  see  both  in    the    act    of   attestation.     And  it  is 
wholly  immaterial  whether  the  attestation  be  in  the  same  room 
or  in  a  different  room.     The  role  is  the  same  as  to  botL     The 
will  and  the  witnesses  must  both  be  in  the  presence  of  the  testa- 
tor.     He  ooght  to  be  able,  withont  an  effort  or  change  of  posi- 
tion, to  see  both.      Perhaps  it  would  be  requiring  too  much  to 
insist  that  it  should  be  shown   that  he   did  actually  see  both. 
Witnesses  engaged  in  the  act   of  subscribing  their  names  rarely 
watch  to  see  if  the  testator  at  the  same  time  is  looking  on.     But  it 
should  appear,  in  the  words  of  one  of  the  cases,  ''that  he   waa 
so  present  to  them,  and  they  to  him,   as   that  he  might,   and 
probably  did,  see  the  attestation."     This  we  believe  to  be  the 
sum  and  substance  of  the  law  and  the  current  of  decisions,  and 
that  to  go  beyond  this  is  dangerous  and  mischievous.     It  wO] 
never  do  to  hold  that  because  a  testator  may  change  his  situa- 
tion, or  cause  it  to  be  done,  or  remove  any  intervening  obstruc- 
tion (without  doing  either),  and  that  thereby  he  might  have  seen 
the  attestation,  it  will  suffice.     The  will  of  a  blind  man  is  an 
exceptional  case,  and  one  not  very  well  settled.     We  leave  that 
to  be  decided  when  the  case  occurs. 

Why  a  desire  to  favor  the  wills  of  testators  made  in  extiremiU 
should  exist  in  this  state,  we  do  not  very  well  nndentand. 
Ordinarily,  our  statute  of  distribution  makes  the  fairest  disposi- 
tion of  a  dead  man's  property.  Here,  a  man  advanced  in  life, 
weakened  by  disease^  and  racked  with  pain,  ia  snpported  in  bed 
while  he  subscribes  his  wilL  While  in  the  act  of  exeoating  his 
will,  by  whioh  he  bequeathed  an  estate  of  from  twenty  thoa* 
aand  dollars  to  thirty-five  thousand  dollars  to  the  children 
by  a  aeoond  marriage^  he  forgeta  the  amount  of  the  pittanee 
whioh   he  cuta   off  the   oflbpring   of  a  farmer   maniaga^ 
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lint  BKjbkg,  whflQ  the  will  wm  mA  to  him,  that  he  tlioa^t  lie 
IumI  left  to  them  tea  doUarSy  instead  of  one  hundred  doUezs,  and 
tibflQ  upon  the  second  reeding  five  doUara,  instead  of  ten  dol- 
lanL  And  yet  the  salutary  safegoards  of  the  statnte  of  firaads 
mre  to  be  broken  down  and  disregarded  to  set  np  sodi  a  willl 
It  is  going  ^te  &r  enon^  to  say^  in  sodi  a  case,  that  the  law 
is  satisfied  by  the  testator  being  in  sach  a  sitoation  that  he  may 
from  that  sitoation,  and  without  change  of  position,  and  with- 
oai  aid  from  others,  sapernse  the  attestation. 

In  this  esse,  after  the  testator  signed,  the  witnesses  retired 
obliquely  behind  the  head  of  the  bed,  with  a  counterpane  inter- 
Tening  between  them  and  him.  It  is  not  pretended  that  he  did 
see  them  attest  the  will.  It  is  dear  that  by  casting  his  eyes  as 
he  lay,  in  any  direction,  the  /{ustnm  of  the  attestation  was  not 
within  the  scope  of  his  yision.  The  probability  from  the  proof 
is,  that  he  could  not  have  changed  his  situation,  from  bodily  in- 
firmity and  pain.  He  was  certainly  not  assisted  to  do  so  by 
others.  The  attestation,  therefore,  •  being  out  of  the  scope  of  the 
testator's  vision,  becomes  bad,  as  not  being  in  his  presence. 

It  is  complained  that  after  the  jury  had  been  charged  with  the 
cause,  and  retired  to  their  room  for  consultation,  and  had  been 
occupied  for  seyeral  hours  in  the  consideration  of  the  case,  and 
the  court  had  retired  for  the  night,  they  caused  their  bailiff, 
without  permission  from  the  court,  or  the  knowledge  of  the 
caveators,  or  their  counsel,  to  bring  to  their  rooms  the  eigh- 
teenth volume  of  Qeorgia  reports,  and  had  H.  F.  Buchanan, 
one  of  their  body,  to  read  the  case  of  Rail  v.  ffallf  18  Oa.  40, 
in  the  hearing  of  the  jury. 

This,  to  say  the  least  of  it,  is  an  irregularity  which  ought  not 
to  be  encouraged.  If  one  book  may  be  sent  for,  another  may; 
and  that,  too,  whether  it  was  read  on  the  trial  or  not.  Of  course 
the  case  of  Ilcdl  v.  Hall,  supra,  is  good  law,  because  found  in 
our  own  reports,  still  we  may  see  many  objections  to  the  allow- 
ance  of  this  practice.  If  the  presiding  judge  mistake  or  mis- 
apply the  law,  the  losing  party  has  his  remedy.  But  no  excep- 
tions can  be  filed,  or  writ  of  error  prosecuted,  to  the  erroneous 
interpretation  of  the  law  by  the  jury.  It  might,  too,  if  sanc- 
tioned, afford  to  the  judge  a  very  convenient  mode  of  avoiding 
both  trouble  and  responsibility,  by  simply  handing  over  the 
authoritiesto  the  jury,  and  direetiug  them  to  expound  the  law,  as 
well  as  find  the  facts  for  themselves. 

We  deem  it  unneoesaaiy  to  notioe  the  other  points  in  the 
Thej  have  been  waived  in  the  argument. 
Judgment  reversed* 


216  CoLUKK  i;.  IIarekbss.  [Qeorgiw^ 

Atrstatton  or  Will  or  Testator  ik  Extrkvis  should  bb  wrrBni 
ScoPB  or  Hia  Vision,  without  his  changing  hia  position:  See  Reynolds  ▼• 
Reynold^  40  Am.  Deo.  599,  note  602.  And  generally  it  most  be  made  no- 
that  he  might  have  seen  it:  WHght  ▼.  LewU,  55  Id.  714,  note  717;  Dtwey  ▼. 
Dtwey^  35  Id.  367. 

New  Trial  was  not  Granted  where  one  of  the  jury,  after  they  had 
retired  for  oonBultationy  came  twice  into  ooort^  and  inquired  of  the  court  theo  ! 
in  aesaion  as  to  points  inTolyed  in  the  case:  Dtaid  ▼.  King^  44  Am.  Deo.  63SL 
New  trial  when  granted  for  obtaining  information  improperly:  Note  to  ^Uiam 
Y.  SaiOhwiek,  86  Id.  256.  257. 


Collier  v.  Harkness. 

[86  Osoaeu,  to.] 

Oatbat  Ekptob  is  Rulb  between  Vbndor  and  Ybbbkb  ov  Rbaltt* 
Vbndbb  will  not  be  Granted  Injttnotion  aoainbt  Suit  ior  Pitbckabb* 

XONET  OT  Land,  on  ground  of  Tender's  nusrepresentation  as  to  tlie  pio> 

ductiveness  of  the  property. 
Bona  Fidb  Purchaser  ot  Land  without  Notiob  is  FROTBoncD  aoaihbv 

Vendor's  Lien. 

Bill  in  eqoitj.  Collier,  the  complainant,  purchased  from  one 
Cargile  three  hundred  acres  of  land,  on  which  there  was  a  grist 
and  saw  milL  The  defendant  TTarlmflng  came  into  possession 
of  one  of  Collier's  notes  for  the  pnrohase-monej,  through  mar- 
riage, his  wife  having  received  it  from  Caigile  for  a  valuable 
consideration  before  marriage.  Harkness  brought  suit  on  this 
note,  and  obtained  judgment,  from  which  Collier  appealed.  Pend- 
ing this  appeal.  Collier  filed  this  bill,  alleging  that  he  was  in- 
duced to  piirchase  the  land  through  the  misrepresentations  of 
Cargile  as  to  the  value  of  the  mills,  and  also  that  Cargile  did 
not  have  good  title  to  the  land,  as  he  had  not  paid  the  purchase- 
monej  thereof  to  Tarver,  his  grantor.  Harkness  was  alleged  to 
be  cognizant  of  these  facts.  The  bill  prayed  an  injunction  of  Hark* 
ness's  common-law  suit,  and  that  the  complainant  be  allowed  a 
reasonable  deduction  from  the  purchase-price  on  account  of  the 
unproductiveness  of  the  mills.  Harkness  answered  that  Cargile 
when  he  sold  to  Collier  had  title  to  all  the  land,  except  to 
about  thirty  or  seventy  acres,  which  he  had  bought  from  Tarver^ 
and  that  the  mills  were  not  situated  on  this  part  of  the  land.  At 
the  hearing  the  court  dissolved  the  injunction^  and  the  eomplainant 
excepted. 

BaUetf,  for  the  plaintiff  in  error. 

Lyons  and  Boynton^  and  PeepUs^  contra. 
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Bj   Ccrart,   Luupkik,  J.     Harkness  obtained  judgment   against 

Collier   on  a  note   for    two    thousand  dollara.      An   u)>]>eal   waa 

entered,  and  pending  the  appeal,  a  bill  has  been  flletl  praying  an 

injunction    against     the     oommon-law    action*       Collier    amended 

the   bill,  making   Mrs.    Harkness  a   party.      Harkness  answered 

the  bill,  and   moved  to    dissolye   the    injunction,   which   motion 

granted,  and  to  this  order  Collier  excepts.     Amongst  other 

Collier  complained   that  the  injunction  should   not  have 

been  dissolved  until   Mrs.  Harkness   had   answered  the  bill     To 

obviate  all  difficultj  on  this  account,  as  well  as  to  relieve  the  case 

from  the  supposed  equities  in  favor  of  attaching  upon  the  note 

in  the  hands  of  Mrs.  Harkness,  and  of  her  husband,  Harkness, 

we  propose  to  treat  the  case  as  though  the  suit  had  been  brought 

by   Caigile^   the  payee,  against    Collier,   and    the  bill  had  beeii 

filed  by   Collier  against  Cai^e.      This  simplifies  the  case  very 

much,  and   is  conceding  all   that  Collier  can  ask.     What,  then* 

would  be  the  eqidties  between  the  original  parties  t 

The  bill  in  substance  chaiges  that  Cargile  misrepresented  the 
profits  of  the  mill,  which  was  the  main  inducement  to  make  the 
purchase,  and  that  the  complainant  has  been  disappointed  in 
not  realizing  from  it,  aa  he  had  expected  to  do,  the  means  to 
meet  the  payment  of  the  purchase-money.  We  are  satisfied 
(hat  the  allegations  in  the  bill  do  not  amount  to  such  a  fraud  in 
the  sale  of  real  estate  as  would  entitle  the  purchaser  to  relief. 
That  the  nulla  are  not  as  profitable  under  the  management  of  < 
Mr.  Collier  as  he  anticipated  does  not  necessarily  show  that 
there  was  deceit  practiced  in  the  sale  of  this  property.  Mr. 
Collier's  business  is  taveming,  not  milling.  And  it  is  quite 
likely  that  he  is  the  best  customer  of  his  o'wn  mill,  without 
crediting  it  with  all  that  he  consumes.  Our  people  are  some- 
what given  to  bragging.  It  is  a  national  characteristic ;  and  no 
wonder,  for  they  have  much  to  be  proud  of.  It  will  not  do  to 
scrutinize  their  idle  boastings  too  closely.  No  one  is  misled  by 
them,  for  no  one,  unless  he  be  decidedly  verdant,  believes  all^ 
or  even  one  half,  that  is  said  as  to  the  value  or  productiveness 
of  property.  Mr.  Collier  does  not  aver  very  strongly  that  he 
was  the  dupe  of  his  overweening  confidence  in  Cargile.  In  the 
sale  of  property,  especially  of  real  estate,  which  may  be  seen  of 
aU  men,  the  law  imposes  a  duty  upon  the  vendee  as  well  as  the 
vendor.  And  it  refuses  assistance  to  those  who  have  it  abun- 
dantly in  their  hands  to  take  care  of  themselves.  Every  one  who 
is  md  jtirig,  ca|>able  of  contracting  and  being  contracted  with, 
Is  his  own  guardian.     And   cai>eat  emptor  is  the  well-settled  do^ 
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trine  of  the  old  oommon  law.  Chancellor  Kent  maj  well  re- 
1^  that  it  had  not  been  adhered  to:  2  Kent's  Com.  4S9.  It 
would  hare  saved  the  oonrts  and  the  ooonty  immenae  trouble. 

Bat  thia  is  not  the  gravamen  of  this  bill  The  main  gtoond 
upon  which  roUef  is  sought  is  on  aoooont  of  the  incambranoe 
or  doad  hanging  over  the  title  of  this  property.  In  response 
to  the  allegations  in  the  bill,  the  answer  states  foil j  the  fiu^  in 
this  respeot  And  what  are  theyl  That  between  thirtj  and 
seventy  acres  only  of  the  land  were  bought  by  Oaigile  of  the 
late  Qeneral  Tarver,  and  that  the  mills  are  not  on  this  jxirtion. 
And  even  the  bill  states  that  since  Oollier  bought^  he  has  heard 
that  the  estate  of  General  Tarver  threatens  to  enforce  the  ven- 
dor's lien  for  the  unpaid  purchaae-money.  And  it  is  from 
this  quarter  the  bill  charges  that  danger  is  apprehended.  If 
Mr.  Collier  has  only  heard  this  since  he  bought,  he  is  in  no 
peril.  Being  bona  fide  purchaser,  without  notice,  he  is  protected, 
of  course,  against  this  vendor's  lien,  even  if  it  existed  upon  any 
portion  of  the  land  as  against  CargQe. 

Suppose  it  were  otherwise,  the  injunction  should  only  be  oon- 
tiuued,  in  any  view  of  it,  for  the  protection  of  Collier  to  the 
value  of  the  small  strip  of  the  land  purchased  of  Ceneral  Tarver, 
and  the  balance  of  his  note  he  ought  to  pay.  At  any  rate,  the 
plaintiff  should  not  be  restrained  from  collecting  it  But  there 
is  no  sufficient  reason  for  retaining  the  injunction  at  all. 

Consequently,  we  affirm  the  order  of  the  circuit  court. 


VXNBKB  WILL    BS    RXLIEVBD  WBXS   VSNDOR    MiSaEPRISEHTS    MaTIBIAL 

Factb:  AlfKurtz  ▼.  Brfmnaii^  68  Am.  Dea  274»  note  280;  Alexander  y.  Berrn' 
fordf  61  Id.  538,  note  539.  Equity  will  not  relioTe  from  a  nuBtake  oonoeni« 
ing  the  value  of  the  land  where  both  parties  posBesaed  equal  ioformatton  with 
respect  thereto,  and  the  vendor  acted  in  good  faith:  MeCdbb  v.  Rkhardaon^ 
41  Id.  374. 

Cavsat  Emptor  as  sarwxEV  Vendob  and  Vbitdkb:  See  iHecAeff  y.  Ztm- 
merman^  51  Am.  Dea  717. 

VaiTDOB'fl  •  Lixir  cannot  bb  Eniobobd  aoaenst  Bona  Fn>B  Pubghasbb 
WITHOUT  Koticb:  Kirkpairick  v.  JTiH^palrSdb,  55  Am.  Deo.  79|  lee  Jfoa^  v. 
Blaetm,  52  Id.  6a 
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Ltttlb  v.  Bablow. 

WoBsa  Sfokkv  dt  DmtAUkanmn  or  Pnsov's  Gbamaoeil  an  to  bt  om 
tmpwted  in  the  seme  that  a  penon  of  ordinary  oapadly  woold  imder* 
■laiid  them;  the  old  rale,  that  when  raaeeptible  of  two  ooostniotum  thiy 
an  to  bo  imdentood  in  their  milder  eeotOb  ii  exploded. 

WoBDs  AcnoKAAU  m  Sb  mm  Impotb  CBoa  Lnnocoui  ahd  Pdv* 
«gA».»  in  a  temporal  ooort  ol  orimuial  Jnriedietion,  or  naat  ehaiga  av 
infeotuNia  diaeaae. 

To  Sat  or  Pcbsov  tsat  Hi  is  THXivnio  Poptt  is  Aohovabli. 

Dmluultiov  nr  Slaxdsb  Aluouto  that  DKmrDAST  Called  PLAivnrv 
TuucviHO  Punr  is  not  demnirable,  where  it  doea  not  appear  therda 
that  the  worda  were  need  in  a  connection  not  impating  a  criminal  chaigef 
and  if  snch  ii  the  case,  the  defendant  mnat  aTail  himaelf  of  it  by  plea  m 
dafenae,  onleoa  it  appean  in  the  plaintiff's  evidence  on  the  triaL 

Bklarahon  ih  SLAimni  Alleoino  Words  not  AcnoKASLs  1x007  as 
Afflikd  to  Pebsoit  and  CiBCUHSTAircss  in  reference  to  which  tho 
words  were  spoken  shoold  contain  by  way  of  inducement  proper  aver* 
menta  to  admit  proof  of  theae  hatM, 

Slakdeb.  The  first  oount  of  the  declaration  chai^ged  the 
defendant  with  having  said  that  ^'Joseph  0.  Little  was  a  damn 
little  thieving  puppy,"  with  an  innuendo  that  the  defendant 
meant  thereby  that  Little  was  gnilty  of  thefl  or  larceny.  The 
second  count  allied  that  the  defendant  said  that  "if  Thomas 
Foster  had  not  killed  House  and  been  put  in  jail,  Joseph  0. 
little  would  now  be  as  poor  a  man  as  I  am,"  with  an  innuendo 
that  the  defendant  meant  thereby  that  Foster,  who  had  been 
imprisoned  on  a  chaige  of  the  murder  of  House,  was  permitted 
to  escape  by  the  plaintiff,  who  had  feloniously  received  a  bribe 
therefor  and  had  become  rich  thereby.  A  further  count,  added 
by  way  of  amendment,  charged  substantially  the  same  words, 
with  an  innuendo  that  the  defendant  meant  that  the  plaintiiF 
was  guilty  of  the  crime  of  theft  or  larceny,  and  that  the  plaintiff 
had  been  jailer  of  the  county  of  Butts,  and  while  jailer,  one 
Thomas  Foster  was  committed  and  imprisoned  upon  the  charge 
of  the  murder  of  one  Levi  House,  and  escaped  from  the  jail, 
and  the  defendant  thereby  meant  that  the  plaintiff  had  been 
guilty  of  the  crime  of  aiding  and  assisting  in  the  escape  of 
Fostar  from  the  jail,  and  of  the  crime  of  bribery,  while  acting 
•a  jailer,  and  that  he  permitted  the  escape  of  Foster  for  a  bribei 
Deloidaiit  demnrred,  on  the  ground  that  the  words  charged 
wae  not  actionable.     Demuner  sustained,  and  exception  by  t^M 

JD.  J.  BaiSUyf  and  L^fon  and  Carttr^  for  the  plaintiff  in  error. 
HmdriA  and  9ammm%  and  PeepfM  and  Dajfol,  conink 


220  Little  v.  Barlow.  [Georgia, 

By   Couit,   McDoxALD,   J.      The  old  rule,  that  words  spoken 
in  disparagement  of  the  character  of  a  person  which  are  suscep- 
tible of  two  constructions  are  to  be   understood   in   their  milder 
sense,  b  exploded.     They  are  now  to  be  interpreted   in  the  sense 
that    a  person  of    ordinary  capacity,   who  heard    them    spoken, 
would   understand  them*      They  must  generally  impute  a  crime 
to  the  person  of  whom  they  are  spoken,  indictable  and  punish- 
able in  a  temporal  court  of  criminal  jurisdiction,  or  charge  him 
with  having  an  infectious  disease,  to  be  actionable  of  themselves. 
To  ohaige  a  person  with  stealing  imports  a  felony.      To  charge 
a  person  with  being  a  thief  is  actionable;  because  a  thief  is  one 
who  steals.     To  say  of  him  that  he  is  a  thieving  wretch,  or  a 
thieving  puppy,   b  actionable;   for   it  imports  a   felony,  and    so 
any  one   of   ordinary   understandiug,   hearing   the  words,   would 
interpret  them. 

If  the  words  were  used  in  relation  or  connection  which  would 
negative  the  presumption  that  the  person  speaking  them  intended 
to  impute  a  crime,  but  it  does  not  so  appear  on  the  declaration,  the 
defendant  must  avail  himself  of  it  by  plea  in  defense,  unless  it 
appears  in  the  plaintiff's  evidence  on  the  trial.  The  declaration 
in  this  case  contains  nothing  to  repel  the  presumption  that  the 
words  were  maliciously  spoken.  We  think  that  the  court  ought 
to  have  overruled  the  demurrer  in  respect  to  the  charge  of  thiev- 
ing made  against  the  plaintiff. 

The  inartificial  manner  in  which  the  declaration  is  drawn  shows 
great  haste  in  the  experienced  draughtsman.  There  certainly 
ought  to  have  been  a  eoUoquium  so  far  as  relates  to  the  charge 
of  bribery,  wliich  itself  must  be  made  out,  if  made  out  at  all,  by 
innuendo,  applying  the  words  to  the  person  as  well  as  the  cir- 
cumstances alluded  to  by  the  speaker.  These  aveiments  ought 
regularly  to  appear  as  inducement  in  the  plaintiff's  declaration; 
for  it  is  necessary  to  establish  by  proof  the  extrinsic  matter  in 
reference  to  which  the  words  were  spoken,  and  to  admit  the 
proof,  there  must  be  averments.  The  declaration  in  this  reqpect 
is  amendable. 

Judgment  reversed. 


Words  Imfutino  Cbims  abm  Aotionablx  pib  Si:  Abram$  v.  Foikee^  66 
Am.  Deo.  77,  note  91;  St.  Martin  v.  De$Myer,  61  Id.  494^  note  498w  So  wheo 
dhargiiig  an  infectiooa  disease:  Wation  v.  IfeCartJiy,  46  Id.  380,  note  381. 

Words  abb  to  bb  lyrERPBETED  as  n2a>BRSTOOD  bt  Uk^rebs:  JIawk$ 
r.  PaUant  63  Am.  Dea  266,  note  269;  StaUings  v.  Newman^  62  Id.  723. 
CoLLOQinuif  AND  ImruBH DO:  See  Sndl  ▼.  Snom^  46  Am.  Deo.  730,  nets  7S3L 
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Parke  v.  Foster. 

[26  OlOBOlA,  465.J 

WwKMM  VPON  Salm  07  Debtob's  Propkrtt  bt  Trustkb  to  Ckxditqe  aa 
agreoment  ia  Bhown  that  the  day  of  payment  was  to  be  postponed  imtO 
the  pnrchaeer'B  distribntiTo  ahare  of  the  proceeds  of  the  debtor's  prop- 
erty oonld  be  ascertained,  in  an  action  for  the  porohase-money  it  is 
proper  to  instruct,  whether  the  pnrohaser^s  distributiye  share  has  been 
aaoertained  or  not^  that  the  statate  of  limitations  did  not  begin  to  run  in 
•iftTor  of  the  porchaser  until  the  ascertainment  of  his  share;  and  if  it  has 
not  been  ascertained,  the  defendant's  remedy  is  to  move  for  a  nonsuit, 
or  claim  a  verdict  on  the  groond  that  the  suit  was  prematurely  brought} 
the  mere  defense  of  the  statute  of  limitations,  however,  will  not  prerent 
the  plaintifiTs  reooTery. 

LrrmoDncnoN  or  Reooed  to  Which  Pabtt  was  hot  Paxtt,  without  his 
ohjection,  is  not  ground  for  a  new  trial,  especially  where  he  has  beeo 
rather  benefited  than  injured  by  the  eyidenoe. 

OWBCnON  MUST  BB  MaDB  WHKN  EyIDXKCB  is  OfRRBD. 

lanrrBucnoN  Based  upox  Etidbkcb  IvcoMFwrKsr,  but  VixoBnarKD  to, 
IS  HOT  Ebbonsous,  ss  when  it  is  based  upon  a  record  to  which  a  party 
to  the  suit  was  not  a  party. 

Whbrb  Wmrsss  is  Ezamikxd  Twicb,  First  bt  Oetb  Pabtt  and  then  by 
the  other,  and  his  answers  are  oontradiotoiy,  those  first  in  point  of  tioM 
are  entitled  to  the  most  credit,  as  being  nearer  the  transaotion. 

OasH  Salb  Bbabs  Imtsbest  from  Datb  thbbbof,  thouoh  Dat  o»  Pat* 
kbkt  bb  Postponbd  until  the  happening  of  some  future  erent. 

Absuiipsit  by  Foster,  trustee  of  Graves,  against  Parke,  to  re- 
OQFver  purchase-prioe  of  property  booght  at  a  sale  by  the  trustee 
of  the  property  of  Orares.  The  defendant  pleaded  the  general 
isBue  and  the  statute  of  limitations.  The  witness  McOnrdy  was 
examined  twice  by  commission,  first  on  the  part  of  the  plaintiff^ 
and  then  on  behalf  of  the  defendant.  In  his  first  examination 
the  substance  of  his  testimony  vas  that  Parke  had  not  paid  the 
porchaae-money,  and  that  Parke,  being  a  creditor  of  Orares, 
was  not  to  pay  the  amount  of  his  purchases  until  there  was  a 
settlement^  and  he  was  then  to  receive  credit  for  the  amount 
due  him  upon  a  pro  rata  allowance  among  all  the  creditors. 
At  his  second  examination  he  testified  that  he  knew  of  no  such 
arrangement.  The  plaintiff  introduced  the  record  of  the  cause 
in  chancery  of  the  trustee  of  Orares  against  his  creditors,  and 
the  order  referring  the  case  to  referees  or  auditors.  And  a  wit- 
ness, Judge  Ck)ne,  testified  to  the  amount  awarded  to  Parke 
upon  the  reference,  and  that  he  had  no  recollection  that  Parke 
was  present  at  the  reference.  The  case  is,  in  other  respects, 
stated  in  the  opinion. 
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Clarke  and  Lamar,  for  the  plaintiff  in  error* 
PeopleSf  eonlra. 

Bj  Court,  LuMPKiVy  J.  This  vaa  an  action  of  aB8ump§ii,  bzonght 
hj  the  trustee  of  John  W.  Graves  against  John  E.  Purke,  to  ra- 
oorer  of  the  defendant  the  amount  of  purchases  made  hj  him  at  the 
sale  of  Graves's  property  by  the  trustee,  to  which  the  defendaii:^ 
pleaded  the  general  issue  and  the  statute  of  limitations.  The  jory 
found  a  verdict  for  the  plaintiff;  a  motion  was  made  for  a  new  trial, 
and  this  writ  of  error  is  brought  to  reverse  the  judgment  of  the  ooort 
refusing  to  grant  the  motion. 

1.  The  first  complaint  is  to  the  diaxge  of  the  court  The 
diaxge,  as  set  forth  in  the  motion  for  a  new  trial,  does  not  cor- 
respond with  the  diaxge  as  given.  Were  the  discrepancy  mat^ 
rial,  we  should  be  bound  to  look  to  the  diaxge  itself  It  is 
in  the  handwriting  of  the  presiding  judge,  certified  by  him  to 
be  correct,  and  of  course  authentia  His  honor  instructed  the 
jury  that  if,  upon  the  sale  of  the  property  by  the  plaintiff  to  the 
defendant^  it  was  agreed  that  the  day  of  payment  should  be 
postponed  until  it  could  be  ascertained  what  was  the  pro  rata 
share  coming  to  the  defendant  from  the  sale  of  Graves's  prop- 
erty, Parke  being  a  creditor,  the  statute  of  limitations  com- 
menced running  from  that  time,  and  not  before.  And  it  is 
alleged  in  the  application  for  a  new  trial  that  Judge  Cabaniss 
added  that  the  settlement  or  pro  tola  share  might  be  ascertained 
in  a  variety  of  ways;  that  is,  by  the  parties,  by  bill  in  chancery, 
or  by  arbitration.  It  was  not  even  affirmed  that  the  pro  raim 
share  was  ascertained  in  any  one  of  these  ways  in  this  case. 
Such,  however,  was  the  fact  It  was  suggested  merely  by  way  of 
illustration. 

Now,  let  it  be  borne  in  mind  that  the  parties  were  at  issue,  in 
this  case,  upon  the  plea  of  the  statute  of  limitations,  and  npon 
nothing  else.  The  witness  Francis  W.  McCuidy,  in  answer  to 
the  first  set  of  interrogatories  exhibited  to  him,  testifies  that  ha 
was  present,  in  1847,  when  the  property  of  Graves  was  sold; 
that  he  kept  the  books  and  acted  as  cashier;  that  John  R  Parke 
bought  the  articles  charged  to  him  in  the  bill  of  particulars  an- 
nexed to  the  writ;  that  it  was  a  cash  sale,  but  that  Parke  did 
not  pay  him  or  any  one  else  for  the  negroes  and  other  property 
purchased  by  him;  and  that  he  learned  from  Parke  himself, 
from  the  conversation  between  him  and  the  other  creditors,  that 
his  indebtedness  for  things  bid  off  at  the  sale  was  to  stand  until 
his  distributive  share  of  the  assets  could  be  ascertained,  and  for 
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which  he  was  to  be  alloired  ft  credit;  and  that  Boch  was  the  un- 
deistanding  of  the  witness  with  all  the  creditors  who  were 
purchasers. 

This  testimonj  justified  the  chaige,  and  entitled  tiie  plaintiff 
to  reoover,  wholly  independent  of  the  bill,  reference,  and  ^'eport^ 
or  award  of  the  auditors  made  in  the  premises.  Had  Parka 
mo^ed  for  a  nonsuit  in  this  case,  or  claimed  a  verdict  upon  the 
ground  that  no  settlement  had  jet  been  made,  and  that  the  siit 
was  prematurely  brought,  according  to  the  agreement  as  proved 
by  McCurdy,  and  when  the  plaintiff  relied  upon  the  award  or 
report  of  the  auditors  objected  that  he  was  not  a  party  to  that 
proceeding,  the  case  might  have  assumed  a  different  aspect. 
But  no  such  point  was  made.  The  objection  is  to  the  chaige  of 
the  court  in  reference  to  the  statute  of  limitations — assuming 
that  it  was  founded  upon  the  chancery  proceeding.  The  reply 
Is,  that  the  claim  was  taken  out  of  the  statute  by  the  evidence  of 
McCurdy  irrespective  of  the  bilL 

And  how  has  Parke  been  hurt  by  the  introduction  of  this 
record,  without  objection  at  the  time  from  himi  In  no  way 
whatever.  On  the  contrary,  he  got  by  it,  without  any  plea  of 
payment  or  set-off,  or  any  other  such  thing  to  justify  it,  a  credit 
of  one  thousand  one  hundred  dollars  and  upwards,  upon  his  pur- 
chases. And  if  it  be  true  that  he  was  no  party  to  the  proceed, 
ing  in  court  so  as  to  be  bound  by  it,  he  is  yet  at  liberty  to  inia 
the  trustee,  and  recover  whatever  amount  beyond  that  he  nay 
show  himself  entitled  to.  As  an  honest  man,  what  more  could 
he  ask  or  desire  1  It  is  rather  singular,  and  somewhat  signifi- 
cant,  that  Mr.  Parke  does  not  complain,  or  attempt  to  show  that 
Lo  was  entitled  to  any  more  than  was  apportioned  to  him  by  the 
able  counsel  who  awarded  him,  in  common  with  all  the  other 
crerlitors,  their  forty  cents  in  the  dollar.  It  is  also  worthy  of 
notice  that  he  alone,  from  aught  that  appears,  seeks  to  disturb 
the  settlement,  and  that  not  by  reopening  it  for  re-examination, 
but  by  having  his  large  liability  adjudged  to  be  extinguished  by 
the  intervention  of  the  statute,  the  demand  being  delayed  that 
no  injustice  might  be  done  him.  We  apprehend  that  his  rights 
were  not  prejudiced  for  want  of  his  presence  in  the  hands  of 
the  gentlemen  who  investigated  and  passed  upon  them. 

T  wUl  add  a  single  remark  more  respecting  the  chazge  of  the 
court.  Suppose  it  had  been  made  upon  the  record  t  It  was 
permitted  to  go  to  the  jury  without  objection;  and  whether 
Parke  was  a  party  to  it  or  not,  it  was  not  wrong  in  the  court  to 
treat  it  as  ^evidence  in  the  esse.     Had  it  bean  objected  to  at  the 
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iimo,  it  might  perhaps  have  been  shown  that  P^rke  was  present 
personally,  or  by  his  counsel  Trae,  Jadge  Coue  testifies  that 
he  has  no  recollection  that  he  was  present;  but  this  is  mere  n^;a- 
tive  proof  which  might  be  easily  overcome. 

2.  The  next  error  complained  of  is  that  the  court  charged  the 
jury  that  they  must  reoonoiley  if  they  could,  the  real  or  apparent 
conflict  in  the  testimony  of  the  witness  McCurdy,  taken  at  dif- 
ferent times,  first  by  the  plaintiff,  and  some  fourteen  months 
afterwards  by  the  defendant;  and  that  in  doing  this,  due  regard 
should  be  given  to  the  fact  that  his  first  deposition  was  nearest 
the  date  of  the  transaction.  We  agree  with  the  circuit  judge 
that  this  circumstance  deserves  some  consideration.  For  while 
it  may  be  conceded  that  we  remember  with  more  distinctness 
the  occurrences  of  boyhood  and  early  manhood,  when  we  have 
but  few  things  comparatively  to  recollect^  still,  it  cannot  be  de- 
nied, that  after  middle  age,  and  when  we  become  immersed  in 
the  business  and  bustle  of  life,  events  ordinarily  fade  away  from 
our  memory  just  in  proportion  as  they  recede  from  us  in  point 
of  time. 

It  is  agreed  on  all  sides  that  the  witness  is  a  man  of  veracity. 
Both  parties  have  made  him  their  witness,  and  thereby  in- 
dorsed his  character  for  truth.  And  yet,  in  his  second  answers, 
he  swears  that  he  knew  of  no  arrangement  between  plaintiff  and 
defendant,  aa  he  had  before  stated,  and  that  he  never  heaid  of 
any  onderstanding  to  that  eflbol 

I  must  say,  without  undertaking  to  eizplain  this  oontndiotioiii 
that  the  facts  of  this  case  strongly  corroborate  the  truth  of  the 
first  answers.  The  terms  of  the  sale  in  1847  were  cash;  Mc- 
Curdy acted  both  as  bookkeeper  and  cashier.  No  money  was 
paid  by  Parke  to  him,  nor  to  the  trustee,  so  far  as  he  knows. 
Why  was  it  not  paidi  Can  any  other  explanation  be  given 
except  the  agreement  proved  by  McCurdy  t  Why  was  no  effort 
made  to  enforce  payment  until  the  pro  rata  share  coming  to  this 
creditor  could  be  ascertained)  Is  it  not  reasonable  that  such 
an  agreement  should  have  been  madel  Why  compel  a  creditor 
to  pay  when  he  was  entitled  to  a  portion  of  the  proceeds  1  Mr. 
Parke  was  at  the  sale,  and  the  purchaser  of  valuable  property 
to  the  amount  of  several  thousand  dollars.  The  demand  is  not 
only  not  collected,  but  not  even  liqiudated  by  note.  He  even 
bid  off  other  property  which  was  turned  over  to  others,  in  order 
to  make  it  bring  its  full  value.  Is  it  likely  that  such  an  under- 
standing could  have  been  made  with  the  creditors  generally,  and 
he  be  ignorant  of  it  and  not  participate  in  it  1    Of  course  ha 
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would  assent  to  it,  it  being  for  his  benefit.  Is  it  likelj  that 
he  woold  have  paid  for  his  purchases,  being  a  large  creditor 
of  the  fund,  and  kindly  offered  this  indulgence  by  the  trustee! 
McCoidy,  it  is  altogether  probable^  heard  what  he  says  he  did 
when  first  examined. 

3.  The  court  charged  the  jury,  that  inasmuch  as  it  was  a  cash 
■ale  they  should  calculate  interest  up  to  the  time  the  settlement 
was  made,  deduct  the  amount  coming  to  Pai^e,  and  give  their 
rerdict  for  the  balance.  This  was  right.  The  auditors  had 
awarded  to  the  creditors  forty  cents  in  the  dollar;  and  although 
not  pleaded,  the  court  directed  the  credit  to  be  allowed.  The 
defendant  certainly  could  ask  no  more.  In  strict  law,  he  was 
not  entitled  to  that. 

4.  It  is  in  the  last  place  insisted  that  the  verdict  is  contrary 
to  law  and  cTidence.  We  think  it  was  in  accordance  with  both, 
as  we  doubt  not  it  is  with  the  justice  and  equity  of  the  case;  and 
take  pleasure  in  affirming  generally,  as  we  do,  the  judgment  of 
the  superior  court. 

Judgment  affirmed. 

(>Bjsc?noNs  TO  AmassmuTT  of  Etxdkvcb  oamhot  n  Baissd  for  the 
lint  time  in  the  appellAto  court:  Lorieux  v.  Keller,  68  Am.  Deo.  696,  and  nolo 
oiting  prior  caaei;  Difoli  w,  Oomutn,  66  Id.  643. 

ErROBS    OB    OUISSIONS    KOT    PRSJITDICIAL,  AHD    KOT   OaOUVD    fOE   XSW 

Tbial:  LueoB  ▼.  New  Bedford  etc.  R,  B.  Co.,  66  Am.  Deo.  406. 

Seatotb  OF  Lucmnovs  dobs  hot  Bbodt  to  Run  umtil  Caosb  of  Acnov 
JUXBUBs:  EamUUm  ▼.  IlamiUon,  55  Am.  Deo.  585,  note  587. 

JODOlfBliTS  ABB  GoNOLUSIVB    O^LT  XTPOH    PARTUS   ABO  PBIVIBSI    Iktrkk 

r.  MigaU,  68  Am.  Dea  584,  and  note  586;  TarUton  ▼.  Johmon,  60  Id.  5I5b 


Bottoms  v.  Mrrnvm. 

[26  GlOKOlA,  481.] 
RiPBBSBNTATIOH    BT    SHERIFF    AT   EXBCrTIOIT    SaLB    THAT   VbNDOB'S    LiBir 

wQl  be  paid  oat  of  the  prooeeds  is  binding  upon  the  exeontion  pLuntiif 
on  a  rale  against  the  sheriff  for  the  parchase-money,  if  he  was  present  at 
the  sale,  and  made  no  objection,  nnless  the  representation  was  mado 
thztmgh  collosion  ^tween  the  sheriff  and  the  parchaser. 

RuLK  against  the  sheriff  obtained  bj  the  plaintiff  in  the  case 
of  Bottoms  y.  Mithvin^  and  requiring  the  sheriff  to  show  causs 
why  he  did  not  imy  over  the  amount  due  on  an  execution  is- 
sued in  faror  of  the  plaintiff  in  that  case.  Upon  the  hearing  the 
oourt  discharged  the  rule  directing  that  the  fund  should  be  held 

An.  Dkl  Yob  LXZI'lO. 
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up  until  the  question  of  the  vendor'a  lien  should  be  determined, 
«nd  ordered  a  proceeding  for  thai  purpose.  The  plaintifiT  ex- 
cepted.   The  opinion  states  the  case. 

A.  J?.  Alexcmder,  for  the  plaintiff  in  error. 

A.  iT.  HcumMf  hy  /.  Z.  ffarrUp  for  the  defendant  in  entvr« 

By  Oourty  McDovald,  J.  The  issue  made  up  on  the  ihflriflni 
answer  and  amended  answer  to  the  rule  does  not  seem  to  haTe 
been  submitted  to  a  jniy.  I  presume  the  presiding  ju4ge  pasaed 
upon  the  fiMsta  as  well  as  the  law  of  the  case  by  the  oonnnt  of 
parties.  If  so^  was  the  deeisum  in  aooordanoe  with  the  law  oT 
thft  caset 

It  was  a  pwioeeding  against  the  sheriff  to  oompel  him  in  m 
Bummaiy  way  to  pay  over  money  in  his  handsy  or  whUkk  ov|^t 
to  have  been  in  his  hands,  raised  on  the  sale  of  the  ptupei'iy  of 
the  defendant  in  ezeeution.  He  sold  the  property  for  a  som  of 
money  sufBoient  to  pay  the  exei^tion  of  the  plaintif!^  and  if 
there  be  no  sufBdent  reason  wheielbfe  he  does  not  pay  the 
plaintiff  the  amount  due  him,  the  rule  ought  to  be  made  absolute 
against  him*  It  seems  that  the  Teodor  of  the  hooae  and  lot  to 
the  defendant  in  ezeoution  which  were  leried  on  and  advertised 
claimed  that  a  part  of  tiie  pnxohaae^noney  was  still  doe  him,  and 
he  insisted  on  his  Uen  for  the  amount  unpaid,  and  that  he  had 
filed  a  bill  in  equity  to  enfoiee  it  The  property  had  been  ad- 
Tsrtiaed  to  be  sold  on  a  sale  day  prior  to  that  on  whioh  it  was 
sold,  and  the  sale  was  postponed  becanse  the  plaintiff  would  not 
recognise  the  Tendor^s  lien,  and  agree  that  it  should  be  paid. 

On  the  day  on  which  it  was  sold  the  sheriff  annnmieed  pnb- 
Uoly  to  persons  present  at  the  sale  that  the  Tondor  of  the  bouse 
and  lot  had  a  lien  thereon  for  the  purchase-money,  which  would 
be  paid  from  the  proceeds  of  sale.  It  appears  from  his  answer 
that  he  was  so  informed  by  Oarroll,  who  controlled  one  of  the  JL 
/a$,f  and  who,  we  suppose,  became  the  purchaser  of  the  property 
at  sheriff's  sale,  from  the  fact  that  he  extinguished  the  Ten- 
dor^s  lien  without  passing  the  money  through  the  hands  of 
the  sheriff  While  the  sheriff  was  offering  the  property  for  sala^ 
and  after  the  announcement  was  made  by  the  sheriff,  the  plain* 
tiff,  Bottoms,  was  seen  by  two  of  the  witnesses  in  the  company, 
and  he  endeavored  to  get  information  and  adyice  from  one 
ef  them  as  to  his  rights  in  the  matter.  If  he  was  present  at 
the  sale,  which  the  presiding  judge  in  the  court  below  had 
a  right  to  infer,  and  made  no  objection  to  the  sale  on  the 
tenns  proclaimed  by  the  sheriff,  he  is  not  entitled  to  this  sum* 
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remedj  against  the  sheriff  withoat  proof  of  ooDiuioii  be- 
feween  the  sheriff  and  Oairolly  who  made  a  fidae  statement  to 
the  aheriff  in  respeet  to  the  consent  of  the  parties  to  the  payment 
ef  the  Teodor^s  lien  from  the  proceeds  of  sale. 

If  Osndl  became  the  poxohaser,  and  still  holds  the  property, 
what  is  to  pre^^Bot  a  releTy  and  sals^  pnrrided  he  did  misrepva* 
■oni  to  the  sheriff  the  agreement  or  consent  of  parties  as  afove^ 
aaidt 

Upcft  a  consideration  of  the  sntbe  ease^  we  think  ihe  prcsiding 
Judge  on  ihe  hearing  of  the  role  gaTS  a  pvopsr  and  l^gsl  diieo* 
tiontoil 


if  apsi^ 

louLiia 


PHIUiIFB  v.  BBTffiHAM, 

Hussuir  snooKD  vns  mi  Awi 

SBYmnMOfflMrthi 

it. 
tarunos  tacn  Bmvlab  Rem  ak^  horn  ov  CkMSS 

TBMHnr  nr  Cabbub^  sad  tvofw  is  a  psopv  ntrntij. 
Hasicwi  OF  GosTRACf  WW  PUMififa  Ifnoomuor  IsrsafiM  Loai  on  Da* 

snmonoii  of  Paufsanr  BiifiW>  is  a  eonfwslob 
Monos  fo  Amksiv  atom  Komsoit  GnAsno^  but  ■ssons  Ir  ai 

SHOOLD  as  OaAimni 


TkiOTBR  for  bales  of  cotton  alleged  to  have  hesn  confetted  bj 
the  owners  of  the  steamboat  Gharlea  Hartridgai  The  cotton 
was  lying  at  the  plaintiff's  landing  on  the  Oosanlgee  riTsr  for 
ahipment  to  Savannah.  The  o^rtain  of  the  sfawmboat  in  hia 
pasmgfi  up  the  river  for  freight  took  the  cotton  aboard  withoat 
the  knowledge  or  authority  of  the  plaintiff  The  boat  went  £»- 
ther  op  the  riveri  taking  on  freight,  and  after  obtaining  a  load, 
retnmed  towarda  Savannah,  bat  before  reaching  the  plaindff*a 
landing  ran  apon  a  snag  in  the  river,  and  in  the  attempt  to  ran 
her  ashore  the  boiler  exploded,  and  the  boat  and  cotton  were 
bomed.  At  the  dose  of  the  plaintiff's  testimony  the  defend- 
anta  moved  for  a  nonsoit,  on  the  groand  that  case,  not  trover, 
was  the  proper  remedy.  The  motion  was  granted,  but  immedi- 
ately upon  the  annoancement    of   the  decision    on   the  motion. 


228  Phillips  v.  BfiieHAM.  [Geoiypa, 

and  befixre  the  judgment  was  or  oould  have  been  written  oat  and 
entered  on  the  minutes  of  the  oourt,  plaintiff's  oounsel  moved 
to  amend  the  deoLiration  by  adding  a  count  in  case.  Upon  ob- 
jeoiioB  the  court  overruled  the  moti<m  to  amend,  and  the  jdaintift 
excepted. 

Hon.  O.  B.  C6U  and  T.  P.  ShMs,  for  the  plainti£Bb  in  enrar. 

J.  E.  Watfd  and  JS.  A.  Nubeij  eonbra. 

Bj  Ckrarty  Benhivo^  J*  Was  the  nonsuit  rightt  It  was  put  upon 
the  ground  that  not  trover  but  case  was  the  remed j. 

It  was  wrong  to  award  a  nonsuit  if  the  evidence  is  sufficient 
to  authorise  the  juiy  to  find  for  the  plaintiff  although  it  may 
not  be  sufficient  to  require  them  to  do  sa  If  there  was  a  con- 
version of  the  cotton,  trover  was  the  proper  remedy.  This  may 
be  assumed.  Of  course,  if  trover  was  the  proper  remedy,  the  non- 
suit was  wrong.  It  follows  that  if  the  evidence  was  sufficient  to 
authorise  the  jury  to  find  that  there  was  a  oonvendon,  the  nonsuit 
was  wrong. 

We  think  that  the  evidence  was  sufficient  to  authoiise  the  jury  to 
find  a  conversion.  If  the  boat  took  the  cotton  from  the  river  bank 
without  authority,  that,  it  is  clear,  was  a  conversion.  And  the  evi- 
dence was,  perhaps,  sufficient  to  authorise  the  jury  to  find  that  the 
boat  did  so  take  the  cotton. 

If  the  boat  took  the  cotton  by  agreement,  but  an  agreement  to 
carry  the  cotton  to  Savannah,  and  instead  of  going  the  ordinary 
route  to  Savannah  went  an  extracnrdinazy  route,  and  while  out  of 
the  ordinary  route  the  cotton  was  lost,  that  was  a  conversion.  It 
would  be  a  breach  of  the  contract  by  misconduct — something  posi- 
tive. And  every  such  breach  of  such  a  contract  is  a  conversion: 
Whedoek  v.  Wheehmghi,  5  Mass.  104;  Story  on  Baibn.,  sees.  233, 
269,  396,  413. 

And  the  evidence  was  sufficient  to  authorise  the  jury  to  find 
that  the  boat  did  start  to  Savannah  by  an  extraordinary  route. 
The  evidence  was  that  the  boat,  after  taking  the  cotton  on 
board,  went  up  the  river  some  ten  miles,  and  that  before  it  got 
back  to  the  place  at  which  it  had  taken  the  cotton  on  board  the 
accident  occurred  by  which  the  cotton  was  lost.  And  there  was 
no  evidence  that  this  conduct  was  according  to  any  usage. 
Here,  then,  was  evidence  sufficient  to  authorise  the  jury  to  find 
a  conversion,  provided  the  act  of  the  boat  (u  s^  of  the  master) 
is  to  be  considered  the  act  of  the  owners,  who  are  the  defend- 
ants. And,  as  at  present  advised,  we  think  that  it  is  to  be  so 
ooDSlideKed* 
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^nie  qoestioii  whether  the  owner  of  *  boAt  or  other  Tevel  ii 
liable  for  the  tortious  acts  of  the  master  to  one  of  great  impori- 
anooy  and  it  was  hardlj  argued  at  all  in  this  case.  An<l  henoe 
i(  5s  that  we  merely  say  that,  as  at  present  advised,  we  think 
thut  if  there  was  in  this  case  a  conversion  by  the  master^  it  was 
to  be  deemed  a  conversion  by  the  owners;  for  we  wish  the  gen- 
eral question  to  be  considered  as  still  an  open  one.  Our  ooii* 
elusion  then  is,  that  the  court  erred  in  awarding  the  nonsuit. 

And  this  being  the  conclusion,  it  becomes  unneoessaiy  to  d»> 
cide  the  question  whether  the  motion  to  amend  ought  to  have 
been  sustained.  But  as  we  have  an  opinion  on  that  question, 
wo  may  as  well  express  it.  We  think  that  the  motum  oof^t  to 
have  been  granted:  Seymore  v.  Howardy  15  Oil  110. 

Judgment  reversed. 

NomnnT  sm>vLD  vor  ss  Gbastkd  whbbi  thbui  is  Aht  Xvmnrci  to 
SvFTOBT  VxRTOcr:  lUkeU  v.  Swift,  66  Am.  Deo.  214,  and  cases  dted  fai  the 
note  217;  MU  v.  Ohio  L.  I.  A  T.  Co.,  64  Id.  610,  note  63L  Nonsuit  should 
not  be  grsnted  in  trover,  though  the  proof  of  possession  by  the  defendant  be 
very  weak:  Merder  v.  Merdtr,  43  Ga.  924,  citing  the  principal  osae;  see  also 

Virffin  v.  WiagfieU  54  Id.  455.  Where  evidence,  both  competent  and  mate* 
rial,  has  been  roled  oat,  and  if  admitted  would  have  made  a  case  proper  to 
be  mbmitted  to  the  Jury,  a  judgment  of  nonsoit  will  be  reveneds  Fifyis  v. 

WinofiM,  Id.  455,  citing  the  principal  case. 

Monoir  to  Ajcshb  DiOLAaATEOV  Arnat  Noksuit  Obdumd  Is  fai  ssason 
where  the  nonsoit  ii  tsken  off  and  a  new  trial  ordered:  Mtdbmy  v.  Watatm^ 
39  Am.  Dec  726. 

DKVXAnoir,  Liabiuitt  of  Cabbue  foe:  See  Bonder  v.  Batffmort^  41  Anu 
Dea  518^  and  cases  cited  in  the  note  522;  note  to  Hand  v.  Aiynei,  SSId.  60l 

Ck>irvnsioir  bt  Bjulks  bt  Posrnvs  Misooitduct:  See  Woodmam  v.  Sttb* 
hard,  57  Am.  Deo.  ZIO,  note  819;  HMrook  v.  Wighi,  55  Id.  607. 
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Pbbttyman  v.  Supebvisobs  of  Tazewell  Ckx 

naiuiaai,  M&] 

Adtrobisation  bt  latavBLkTUKE  TO  Couania  and  Omn  lo  aid  Gov* 
STBUonoN  OF  Bailboads,  by  lending  credit  or  by  taking  etodk,  Ib  oonsti* 
tationaL 

UmaoL  Act  Authobiziko  CouvrnEs  to  Subscrisb  iob  Stock  nr  RAniEOAP 
Ck>MPAiaES,  a  board  of  ropenrisors  has  power  to  call  an  electiflQ  to 
tain  the  will  of  the  people  in  regard  to  each  cabscription. 

Pabtt  CoKPLAumro  or  Fbaud^  in  Elsotion  to  DsTUtioini 
Couutt  shall  SiiBacBiBB  to  Railroad  Stook,  miut  do  so 
proper  period,  and  if  snch  party  delays  nntil  others  hare  acted,  upon  tha 
faith  that  the  county  will  aid  in  the  oonstraction  of  the  road,  ha  wQl  bt 
too  late  in  an  attempt  to  enjoin  the  county. 

OBBTinoATi  OF  Pbofeb  Offiokb  A8  TO  Rbsclt  OF  Elbotion  Ib  prima/aeU 
evidence  of  its  faimeis,  bat  such  certificate  may  be  impeached. 

Boirsa  Jesukd  ukdxb  Laws  Authobisiito  Sitbsgbiftioxib  by  coonties  and 
cities  in  aid  of  nulroads  shonld  bear  date  and  draw  interest  as  of  and 
from  the  time  when  they  shonld  have  issued,  whether  the  issnanoe  has 
been  delayed  by  the  officers  or  not. 

Peinoifal  of  Bonds  in  Aid  of  Railroad,  should  bi  Mads  Patarlb  in 
connty  where  issued,  but  the  interest  may  be  payable  elsewhere. 

Bill  for  injunction  to  restrain  defendant  from  subscribing  to 
or  issuing  bonds  in  favor  of  a  certain  railroad.  The  facts  neces- 
sary to  an  understanding  of  the  opinion  are  stated  therein. 

B.  S.  Prettyman^  for  the  plaintiff  in  error. 

Wead  and  Williamson,  for  the  defendants  in  error. 

By  Oourty  Walker,  J.  The  first  question  we  propose  to  coa* 
aider  is  whether  the  legislature  has  constitutional  power  to 
aathorize  counties  and  cities   to  subscribe  for  shares  of  the  ca|ii« 
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t«l   stock  of  railroad    oompaniea.      To    determine    tlie    qneation 

■atisractorilj,  it  will  be  proper  to  aaoertaui  the  true  role  of  eon- 

atractaon  to  be  applied  in  testing  the  oonadtationalitj  of  an  act  of 

the  state  Icgialatnie.    While  the  federal  government  ia  one  of  idel^ 

gated  powers,  aaprerae  to  the  extent  of  the  power  granted,  that 

of  a  state  ia  rather  to  be  regarded  aa  a  limitation  of  the  legiala- 

tiTe  department^  and  it  ia  competent  for  the  Icgialatnie  to  exa% 

oise   all  powera  not  forindde]^  hj  the  oonstitatian  of  the  state, 

nor   delegated  to  the  general  govenmient,  nor  prohibited  to  the 

state  bj  the  eoiistitati^m  of  the  United  States:  Sofioyer  t.  CUy  of 

AUtm,  S  Scam.  130;  Mamm  t.  WaU^  4  Id.  134.    Thia  ooort  again 

say,    ''that    in    determining    a  question    involving    the  inqnirj 

wiiether  an  eieieiae  of  power  b j  the  l^giaUtive  department  of 

tliie  state  is  oonstitntional  is  readily  oonoeded  to  be  not  onlj    a 

matter  of  delioacy,  bat  of  grave  import,  and  demanda  the  moat 

didibento  and  mature  eonsidention.    It  ahodd  not,    moreover, 

be  decided  bat   in  caaea  of  dear  neceaaiiy,  and  when  the   act 

done  is  in  plain  conflict  with  the  constitation:*  Lmm  t.  Dotsmmi,  S 

U.  240  [36  Am.  Dea  543]. 

These,  it  ib  conceived,  are  the  troe  mies  by  which  to  test  the 
vaEditj  of  the  ezenaae  of  the  kgialative  power  of  a  state;  and 
ai^fdyiqg  these  testis  we  will  proceed  to  detenninto  whether  the 
aota  in  qoestion  are  prohibited  bj  the  coostitatkm.  The  cnlj 
portion  of  oar  state  constitation  rafetred  to  aa  violated  bj  the 
act  of  the  sixth  of  November,  1849,  is  the  thirfy-eij^th  aection 
of  the  third  artide  of  the  conatitation,  which  providea  that 
^  the  credit  of  the  state  ahall  not  be  given  to  or  in  aid  of  any 
indlTidoal,  awociation,  or  corporation.''  From  the  tenoa  osed 
in  thia  provision,  or  from  plain  and  neceaaarj  implication,  doea 
it  appear  that  the  fiamen  of  that  instroment  intended  to  prevent 
the  l^gidatare  from  aathorising  connties  and  dties  to  sabscHbe 
for  sharea  of  the  capital  stock  of  railroad  incorporations  t  The 
langnage,  in  teims,  does  not.  The  credit  of  the  state  alone 
is  mentioned;  counties  and  dties  are  not  named.  It  is  a 
familiar  role  of  constroction  that  the  express  mention  of  one 
thing  implies  the  intention  to  ezdode  others:  Go.  lit*  210  a; 
Broom's  Lc^  Maxima,  505.  It  ia  no  more  than  reasonable  to 
sappose  that  if  the  framem  of  the  constitation  had  intended  to 
embrace  counties  and  dties  in  this  prohibition,  the7  would  have 
named  them,  and  especially  so  when  they  have  been  so  speciflc 
in  regard  to  the  great  number  of  prohibitions  enumerated  in 
that  instrument.  I  have  been  unable  to  find  a  single  decision 
holding  a  legislative  enactment  void   because  it  authorized    the 
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perfonnaiioe  of  aa  act  sappoaed  to  be  embraoed  within  the 
of  some  other  prohibition,  and  it  is  believed  that  none  such 
Buch  a  reason  would  be  highly  proper  to  nige  in  £EiTor  of  a  chimge 
of  the  fundamental  law,  or  upon  the  legialatoxe^  to  prerent  them 
fiom  exercising  the  power. 

But  the  constitution  itself   funiishes  the  only  test  in   deter- 
mining the  Taliditj  of  the  statute.    Anj  other  would  be  daageroua 
in  the  extreme,  as  the  courts  would  Jikea  be  virtually  the  firamers 
of  the  constitutioiiy  and  not  the  people.    It  is  the  duty  of  the 
courts  to  determine  what  the  provisions  of  the  constitution  aie^ 
and  not  what  they  should  have  been.     If  a  law  is  unwise,  the 
legislature  is  responsible;  and  it  is  for  their  constituentB  to  ap- 
ply the  corrective,  and  not  for  the  courts,  for   that  reason,  to 
hold  it  void.     We  can  only  look  to  their  power  to  act  under  the 
constitution,  and  not  to  the  effects  of  their  exerdae  of  conatita- 
tional  authority,  in  determining  the  validity  of  their   act&     It 
was  urged  that  under  this  prohibition  the  state  has  no  power  to 
subscribe  for  stock  in  such  an  corporation,  or  to  levy  a  tax  to 
aid  its    construction;    and  that  to    authorise  counties  or    citifla 
to  do  so  was  indirectly  doing  the  same  thing.    It  certainly  has 
the  power  to  authorixe  individuals  to  subscribe  for  such  stook, 
although  it  is  itself  prohibited  from  doing  so.     There  are  many 
acts  it  may  not  do,  and  yet  may  authorize  others  to  da    It  has  no 
power  to  try  a  suit^  yet  it  may  authorise  a  court  do  so;  and  may 
not  exerdae  many  judicial,  ministerial,  and  executive  acta  which 
it  may  authorize  others  to  perform.    The  act  in  no  way  lends  the 
credit  or  pledges  the  faith  of  the  state  to  these  inoorporationai 
It  is  not  responsible  for  the  redemption  of  the  bonda^  or  for  the 
payment  of  the  interest  on  them.    It  only  authoxizies  counties  and 
cities  to  lend  their  credit  to  or  in  aid  of   such  incorpocatians. 
And  we  think  that  the  legislature  had  constitutional  warrant  for 
so  doing,  and  the  act  is  not  roid. 

It  waa  urged  that  this  act  authorizing  counties  to  subsoribe 
for  stock  in  railroad  companies  does  not  confer  power  on  the 
board  of  supervisors  to  call  an  election  to  subscribe  for  stock, 
or  to  issue  the  county  bonds.  The  fifth  dause  of  the  fourth 
section  of  the  sixteenlJi  article  of  the  act  authorizing  counties  to 
adopt  township  organization  (Bess.  Laws  1851,  p.  51)  has  this 
provision:  ''That  the  board  of  supervisors  of  each  county  in  this 
state  shall  have  power,  at  their  annual  meetings,  or  at  any  other 
meeting,  to  perform  all  other  duties,  not  inconsistent  with  this 
act,  which  may  be  required  of  or  eiyoined  upon  them  by  any  law 
of  this  state  to  county  courts.''    The  calling  an  eleotion  whsD 
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desired  by  the  people,  the  BabecriptLoii  for  stock,  aad  the  iisa- 
ing  o£  county  bondBy  were  duties  enjoined  on  coonty  conrta  by 
ihe  'laws  of  this  state,  and  soch  datf  was  not  inconsistent  with 
the  act  Under  this  provision,  the  board  of  sapervisors  clearly 
had  the  right. 

It   was  urged  that  under  the  act  of  November  6,    1849,  no 
eounty  has  the  right  to  subscribe  more  than  one  hundred  thoii- 
aand    dollars    for    railroad    stock,    and    Taiewell    county    having 
already  subscribed   that  sum  to  other  roads,  that  this  subscrip- 
tion is  void.    The  act  amendatory  to  the  charter  of  the  Tonioa 
and  Pittsburg  Bailroad  Company  (Private  Iaws,    1857,  sec.    1, 
p.    1031)  provides  ^^that  in  all  cases  where    subscriptions  have 
been  or  shall  be  made  to  said  company  by  any  county  of  this 
state,  in  punraanoe  of  a  vote  of  the  county  (all  of  which  are 
hereby  declared  legal  and  valid),  it  shall  be  the    duty  of   the 
ooiunty  court  of  each  county  reflectively  to  levy  a  sufficient  tax,** 
eta     If  there  had  been  no  prior  legislation  authorizing  counties 
to  subscribe,  this  enactment  would  have  authorised  the  county 
to  subscribe  for  stock  in  this  road,  and  the  only  condition  im- 
posed would  have  been  that  it  should  be  in  pursuance  of  a  vote 
of  the  countf^,  and  without  limitation  as  to  amount.     If,  then, 
it  would  have  conferred  the  power  to  subscribe  any  amount  the 
county  might  determine,  had  there  been  no  former  legislation  on 
the  subject,  it  would  seem  to  follow  that  any  limitation  as  to 
amount  by  former  enactment  could  not  control,  as  no  reference 
is  made  to  such  prior  law.     The  langaage  ii  broad  and  compre> 
hensiveb     It  embraces  all  subscriptions  which  have  been  or  shall 
be  made  by  any  county,  and  they  are  declared  legal  and  valid  on 
the  sole  condition  that  it  ,iB  in  pursuance  of  a  vote  of  the  county; 
and  it  is  not  declared  that  it  shall  be  in  pursuance  of  the  former 
l^iylikfanm,      We  are    therefore    of   the    opinion    this   provisftan 
authoriaed  this  subscription,  whether  the  act    of   the    sixth    of 
November,  1849,  did  so  or  not 

It  was  urged  that  unflur  practices  were  resorted  to  by  a  por- 
tion of  the  dtiaans  of  the  county  who  were  fi^vorable  to  sub- 
seription,  for  the  purpose  of  oanying  the  vote  at  the  deotien  in 
its  favor.  The  bill  alleges  that  ''they  caoaed  to  vote  hundreds 
of  inhabitants  and  mere  tamsient  men,  some  of  whom  had  been 
transported  thither  for  the  express  purpose  of  voting  at  said 
dectian,  and  for  snbseription,  and  who  were  not  legal  voten  of 
said  county,  and  forind  and  prohibited,  by  threate  and  menaces, 
other  legal  voters  of  said  county  from  voting  at  said  ettction 
who  desired  to  vote  against  said  subscription;  and  your  orator 
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shows  there  was  not  a  majority  of  tJie  legal  Toters  of  said 
eountj  who  voted  in  favor  of  said  subscription."  This  alle^^ 
tion  is  not  spedfia  It  nowhere,  in  terms,  chaiges  that  'any 
portion  of  these  iUegal  votes  were  cast  in  favor  of  this  sab- 
ftaiption.  It  onlj  ohaxges  that  the  friends  of  sabscription  caoaed 
tiiem  to  vote  at  the  election,  and  that  a  portion  of  them  were 
brought  there  to  vote  in  its  fiivor.  There  is  no  averment  that 
if  eveiy  ill^gid  vote  cast  had  been  rejected  the  rescdt  would  hova 
been  different^ 

It  is  true  that  it  is  alleged  that  a  majoritf  of  the  l^gal  votevs 
of  the  ooontj  did  not  vote  in  fitvor  of  this  snbecription;  bat 
this  all^gatuxn  does  not  aid  the  other.    This  ma j  be  true,  and 
still  the  sabscriptiain  valid.     For  anything  appearing^  there  may 
have  been  a  decided  majority  of  the  legal  votes  oast  that  wue 
&voirable    to  subscription;   and  stiU    those    voting   in  its  fitvor 
might  have  been  a  minority  of  all  the  legal  voters  of  the  county* 
If  tested  by  the  act  of  the  sixth  of  November,  1849,  it  will  be 
found  that  the  bill  does  not  negative  the  fiust  that  there  was  a 
majority,  as  required  by  its  provisions.    That  act  provides  that 
to  ascertain  whether  the  proposed  subscription  has  a  majority  of 
the  legal  voters  of  the  county,  the  vote  of  the  last  general  eleo-> 
tion  shall  be  taken  as  the  basis.  '  This  bill  nowhere  alleges  that  the 
subscription  in  tins  case  did  not  have  a  number  of  legal  voters  of 
the  county  voting  for  it,  more  than  equaling  half  of  the  number 
of  votes  cast  in  the  county  at  the  last  preceding  general  election. 
The  number   of  votes   given  for  or   against    this    subscription, 
whether  legal  or  iUegal,  is  not  given,  nor  is  the  number  of  votes 
cast  at  the  preceding  election.     In  this,  as  in  all  other  elections, 
the  certificate  of  the    canvassing  officer   is    binding  until  it  is 
impeached,  and  that  officer  has  certified  that  there  was  a  mi^jor- 
ity  of  the  l^gal  voters  of  the  county  who  voted  for  subscription. 
Tina   certificate  undoubtedly  might  be  impeached  for  fimud  upon 
establishing  a  proper  case  in  apt  time.     But  justice  and  reason 
would  alike  prohibit   a  party  after   acquiescing    until   the  road 
should    incur    liabilities,    acquire    credit^    or    procure    individual 
subscriptions  on    the  faith    that    these  bonds  would  issue  from 
impeaching  the  election    and  enjoining    them  from  issuing.     If 
fraud  existed,  the  party  must  have  known  it,  and  should  have 
proceeded  at  once  to  enjoin  proceedings;  but  having  delayed  for 
near    four    months,  the  presumption    is    that    rights   have  been 
acquired   and  liabilities    incurred,   on    the  fidth  of   these  bonds, 
that  would  make  it  inequitable  to  restrain  their  issue,  although 
fraud  in   Uie    election    may  have   existed.      If    he  has    delayed 
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until  others  acting  in  good  faith  have  acquirad  righU^  ha  has  no  right 
to  complain  if  they  are  preferred. 

Afiniher  objection  urged  is,  that  these  bonds  bear  date  and 
draw  interest  before  it  is  proposed  that  they  shall  be  deUvered 
to  the  railroad  company.  The  act  of  Norember,  1849,  requires 
thaoa  to  issue  at  the  same  times  and  in  the  same  proportions 
that  indiTidoal  subscribers  shall  be  zequiied  to  pay  their  sub- 
BcxiptioDS.  The  act  of  the  first  of  March,  1854,  authorises  the 
oomntjr  court  to  issue  all,  or  any,  portion  of  such  bonds  wheneFsr 
they  shall  deem  it  for  the  interest  of  the  county,  without  reference 
to  other  subsoriptions.  When  the  county  propose  to  issue  the 
boods  under  one  or  the  other  of  these  acts^  they  should  bear  date 
and  draw  interest  from  the  time  they  should  issue.  And  the  nsgleot 
or  fStflure  of  the  officers  of  the  county  to  perform  their  duty  in  tssu- 
iDg  them  should  not  prevent  the  bonds  from  drawing  interest  from 
that  timeu 

The  only  remaining  question  is,  whether  the  county  has  the 
power  to  make  the  principal  of  these  bonds  payable  at  any  other 
place  than  at  its  treasury.  This  is  determined  by  the  third  seo- 
Hoik  of  the  act  of  the  sixteenth  of  February,  1857  (Private  Laws, 
1032),  whioh  provides  ''that  the  county  court  of  each  county 
which  may  by  a  vote  of  said  county  have  snbsoribed,  or  may 
hareafter  subscribe^  to  the  capital  stock  of  said  company,  is 
heseby  authoEised  to  make  the  interest  on  the  bonds  of  sul^ 
soription  aforesaid  payable  at  such  place  ae  places  as  the  said 
county  courts  respectively  may  order  and  determine."  This  en- 
aetment  only  anthoiiaes  the  courts  to  make  the  interest  payable 
where  they  may  order,  but  gives  no  such  power  as  regards  the 
principal.  When  the  legislators  expressly  mention  the  interest 
akme,  the  inference  is  strong  that  they  intended  to  ezdude  the 
principal  from  that  provision.  If  the  interest  were  payable  at 
the  county  treasury,  bond-holders  would  be  subjected  to  the  in^ 
convenience  and  expense  of  semi-annually  applying  in  the  county 
for  their  interest.  This  would  necessarily  depreciate  the  market 
value  of  these  bonds,  while  merely  having  to  present  the  bonds 
there  at  their  maturity  would  not  have  that  effect.  These 
were  probably  the  reasons  that  indaoed  the  legislature  to  make 
the  distinction.  We  are  therefore  of  the  opinion  that  the  circuit 
court  erred  in  dissolving  the  injunction  and  dismissing  the  bill. 
The  decree  of  the  drouit  court  is  reversed  and  the  cause  remanded, 
and  the  court  is  directed  to  enter  a  decree  perpetusUj  eiyoining 
the  defendants  from  issoing  the  bonds  desoribed  in  complainant's 

Baa 

Decree  reversed. 
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CtojimiTUTiovALiTr  ov  Laws  AurnoBiznro  SuBsaBimovB  bt  Gsdb  axj^ 
Oouirms  in  ud  of  nflroadi:  See  Sharpless  t.  Mojfor  qf  PhUade^Ma,  59  An. 
Deo.  759,  and  the  extended  note  thereto,  reviewing  xnAny  oaeoi,  782-790; 
LcuUvUU  tic  B.  R.  Co.  t.  OomUp  OaitH,  62  Id.  424,  note  456;  Taplorr.  Com- 
wtMonen  qf  JSFeufbume^  64  Id.  566,  and  note  573;  Clapp  ▼.  Chunty  qf  Cedar^ 
68  Id.  678,  and  oases  cited  in  note  694,  695.  An  authorization  by  tiie  l^gia- 
latore  to  counties  and  cities  to  subscribe  in  aid  of  railroads  is  valid  and  con- 
stitutinal:  RofnMon  v.  Roc^ord^  21  IlL  457;  Johnmm  t.  Stark  Co.,  24  Id. 
86;  BiOUr  v.  Ihinham,  27  Id.  478;  Piatt  v.  People,  29  Id.  73;  ManhaU  t. 
BilUman,  61  Id.  86;  Bamaay  v.  Hoeger,  67  Id.  440;  TaleoU  ▼.  Towiuhq^  ^ 
Pine  Cfrave,  1  Flip.  136,  170;  and  an  election  may  properly  be  called  to  aa- 
eertain  the  will  of  the  people  in  regard  to  such  subscription:  8L  Jose^  v» 
Rogere,  16  WalL  662;  and  a  tax  therefor  is  Tslid,  and  is  a  tax  for  county  pur* 
poses:  Bogen  t.  Bwrimgton,  3  Id.  666;  Ohkago  A  D.  A  V.  R,  R.  Co.  r. 
Smith,  62  m.  276;  Qmncy  dt  M.  dt  P.  R.  B.  Co.  ▼.  Jforrit,  84  Id.  417,  aU  of 
the  above  cases  citing  the  principal  case. 

Pabtt  Ck>icFLAiNiira  ow  Fraud  nr  ELicnoir  to  DREBMnn  inxfVBMm 
OouNTT  SHALL  SuBSCOUBB  to  railroad  stock  must  do  wo  within  apt  timet 
Johneon  ▼.  Siatrh  Covntg,  24  BL  90;  Manhall  Co.  r.  Cook,  38  Id.  48,  51| 
Peep^  Y.  Logan  County,  63  Id.  384;  Markle  r.  Clay  CamUy,  55  Ind.  18$,  aU 
citing  tbe  principal  case. 

CinzKNS  AKD  Tax-patbss  07  Couimr  mat  Mazmtazv  Bi£L  to  Bbsxbaiii 
IflSUAXOB  ov  Bonds  iu  aid  of  corporation,  and  taxation  therefor,  in  violatian 
of  law:  ChettiMttwood  v.  Hood,  68  IU.  136,  citing  the  principal  case. 

Pbihgipal  gw  Bonds  in  Aid  ov  Railboad  should  bb  Madb  Patabu 
where  issued,  but  tbe  interest  may  be  made  payable  elsowberex  PeopU  t. 
TamweO,  25  m.  151;  BvammlU  ele.  B.  B.  Co.  r.  EmmmriOe,  16  Ind.  411^ 
both  citing  the  principal  case. 


OmoAGO  AND  Rook  Island  B.  &  Ck).  r.  Still. 

[lAluaoiB,  4Mi] 

|^ATT:»ftAi^  CkXMPANT  SHOULD  FBOTIDB   SUIXABLB  WABnHO  OF  DAHOBE  AY 

OoMKON  BoAD  Obossiho,  BO  as  to  prevent  injury  to  others  as  fiyr  as 
possible;  but  this  duty  on  the  railroad  company's  part  will  not  Justify  thr 
omission  of  any  proper  act  of  Tigilanoe  to  avoid  a  ooTlisiflfi  hy  a  penoa 
using  such  crossing,  which  he  must  know  to  be  a  plaoe  of  danger;  and  if 
he  is  negligent,  he  must  suffiar  the  oonsequenoe,  unless  the  nilrosd  ooai> 
psiiy  has  been  guilty  of  n^gligeDoe  more  gross  sad  wiUfol  than  his 


p^mivB  BvxDBNoa  of  Faois,  as  that  Hbad-uobt  was  BoBanro^  ob 
THAT  Bbll  or  Whisklb  WAS  SouNDDro,  ii  entitled  to  bkhw  weic^  thsB 
would  negative  evidence  as  to  such  taets  deserve. 

Pbbson  OBossora  Railboad  Track  n  Guiltt  of  KBauoBVCv,  snoh  as 
win  pcevent  his  recovery  for  injuries,  where  he  could  havB  seen  the  oars 
sppnaeh,  but  tuzned  his  baok  to  the  direotion  in  wliioh  they  wen 
iag,  and  had  his  esis  so  bsadi^pd  that  he  could  not  hsar,  wnlsas  hs 
piovo  a  grsBtsr  degree  of  Dsgligsnoe  on  the  part  of  the  laihoad  s 
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Oamr  against  raQroad  oompanj  for  damages  for  injuries  result- 
ing from  collision  of  defendant's  train  with  plaintiff's  wagon 
and  hones,  which  he  was, driving  on  a  public  hi^waj  across 
the  railroad  company's  track.  The  flirther  facts  af^war  in  tho 
opliiioii. 

Glovmr  and  Cook,  for  the  appellanit 

BuaknM  and  0ray,  for  the  appeUea 

Bj  Conrty  Walkbb,  J.    From  the  record  in  this  case,  it  ap- 
pears the  coUiaion  took  place  at  a  point  where  a  public  highwaj 
erosBes  appellant's  railroad  track;    and  that  appellee   was  at   the 
time   driving  a  two-horse  team  and  wagon  across  their  railroad 
track   on  the  public  highway,  when  their  cars  and  engines  were 
running  on  the  road,  struck  appellee's  team,  and  killed  his  horses. 
The   parties    were  each    lawfully  and  of   right    traveling  their 
several  roads.    They  had  a  right  to  exercise  this  privilege  in  any 
manner  and  at  all  times,  without  either  interfering  with  or  de- 
priving the  other  of  their  legal   privileges.     In  the   exercise  of 
these  rights,  each  was  bound  to  use  the  same  amount  of  care  and 
prudence  to  avoid  a  collision,  and  to  avoid  either   the  giving  or 
receiving  an  injury.     Where  there  is  equal  right,  there   must  be 
equal  obligation.    Neither  has  the  rights  because  the  other  has 
omitted  to  use  care,  to  cease  the  use  of  efforts  on  his  part   to 
avoid  occasioning  injury  to  the  other.     That  would  be  to  permit 
the  party  guilty  of  the  first  negligence  to  be  wantonly  killed  by 
the  other  party.    The  parties  must  be  held  on  both  sides,  to  the 
use  of  every  reasonable  effort  to  avoid  such  a  result;  and   in 
default  of  such  efforts,  must  be  held  responsible  for  the  conse- 
quences of  injuries  inflicted  upon  others  or  received  by  them- 
selves when  they  could  have  prevented  them. 

Baiboad  companies,  in  operating  their  cars,  must  be  held  in 
crossing  public  highways  and  thoroughfares  to  so  regulate  the 
speed  of  their  trains,  and  to  give  such  signals  to  persons  passing, 
that  all  may  be  apprised  of  the  danger  of  crossing  the  railroad 
track.  And  they  also  should  keep  a  lookout,  so  as  to  see,  and 
as  far  as  possible  prevent  injury  to  others  exercising  their  legal 
rights.  A  failure  in  any  of  these  duties,  on  their  part,  should 
render  them  liable  for  injuries  inflicted,  and  for  wrongs  result- 
ing from  its  omission.  But  while  the  road  is  held  to  this  degree 
of  care,  it  is  equally  the  duty  of  a  person  crossing  the  track  of 
a  railroad  to  be  on  his  guard,  and  to  see  that  he  is  not  incurring 
danger  to  himself  and  to  his  property.  He  has  no  right  to  shut 
Us  eyes  and  dose  Ins  ears  to  the  danger  he  is  liable  to  incur  al 
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Bach  a  place;  and  if  he  does,  then  he  must  be  responsible  for  the 
oonsequences  of  his  carelessness,  unless  the  other  party  has  bean 
guiltj  of  misconduct  still  more  gross  and  willful. 

In  thb  case  there  was  some  apparent  conflict  in  the  evidence  as 
to  the  care  of  the  appellant  at  the  timcy  some  of  the  witneanes 
swearing  that  they  did  not  hear  the  signal  of  the  bell  or  whistle^  or 
see  the  head-light  ot  the  engine;  but  a  number  of  witnesses  testify 
positivelj  to  the  fact  that  the  bdl  was  rung  for  the  tumal  distanoa, 
and  that  the  head-light  was  burning;  and  the  firsnum,  who  was 
then  engaged  in  ringing  the  bell,  was  also  on  the  lobk-<mt  at  tbs 
time  the  accident  ooouxred.  The  weight  of  evidence  on  this  pcuii 
would  seem  to  be  dearl j  in  fiivor  of  appellants  Appellee's  witnesneo 
only  ni^gativel  J  testify  that  they  did  not  see  the  light,  nor  hear  the 
bell  or  whiBtle,  while  the  appellant's  witnesses  state  positively  that 
the  bdl  was  rung  and  the  light  was  bunung.  The  rule  is  familiar, 
that  positive  evidence  of  this  ehazacter  is  entitled  to  more  wei§^ 
than  iif^gative. 

But  there  is  no  conflict  of  evidence  that  the  ^ypellee  was  sit* 
ting  down  in  the  bottom  of  the  wagon,  with  his  back  tnniad  ia 
the  directum  from  which  the  cars  were  i^proaehing,  so  as  to 
prevent  his  seeing  them.  It  also  satis&etorily  appeals  that  by 
looking  in  the  direction  of  the  can  he  could  have  seen  them 
for  a  considerable  distance,  and  for  a  sufficient  length  of  Hum 
to  have  avoided  all  damage;  and  that  the  sound  of  the  approach- 
ing train  oould  be  heard  for  a  distance  sufficient  to  give  ample 
time  to  have  prevented  this  collision.  He  must  have  known 
that  he  was  crossing  a  railroad  track:  he  knew  that  such  a  cross- 
ing was  attended  with  danger,  and  having  placed  himself  in  a 
position  that  prevented  him  from  being  able  to  see  the  i^iproach 
of  the  cars,  and  having  tied  up  his  ears  in  a  manner  that  must 
have  prevented  his  hearing  the  approach  of  the  trains,  is  certainly 
gross  negligence.  And  before  he  could  recover,  he  should 
prove  a  greater  degree  of  negligence  on  the  part  of  the  a{q[»el- 
lantb  This  did  not  appear  from  the  evidence  in  the  case.  While 
the  road  might  not  have  used  every  precaution  that  they  should, 
jet  the  appeUee  was  certainly  guilty  of  the  greater  degree  c# 
negligence,  and  therefore  b  not  entitled  to  recover.  And  in 
support  of  this  doctrine  see  Oalma  etc  JL  JL  Co.  ▼•  JaooXm^  20 
I1L478. 

The  judgment  of  the  court  below  must  be  reversed  and  tha 
cause  remanded. 

Judgment  reversed. 
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RAn.iioAT>  OoxPAmr  n  Boxnrp  to  Protidb  Buitablb  Warning  ▲oAmn 
Dakoxb  at  CBOflsuios;  and  most  bo  regnUte  the  speed  of  trains  and  give 
■ignals  of  the  approach  of  trains  as  will  apprise  persons  thereof,  and  enaUe 
them  to  avoid  injury:  See  Oalena  etc  M,  B»  Qk  t.  Xoomw,  66  Am.  Dec  471» 
and  note;  LlnfiM  v.  Old  Colony  S.  M.  Co.f  57  Id.  124,  and  note  129;  and  see 
alto  the  principal  ease  cited  to  this  point  in  Chkttffo,  B,^  A  Q.  B,  R.  Co,  ▼• 
Camfman^  SSIIL  428;  Modt/ard,  KI.^ASL  X.  M.  R.  Ok  v.  HiUmer,  72  Id. 
MO;  Chicago  A  AlUm  R.  R.  Oo.  t.  Ordmer,  46  Id.  84. 

Pm—mw  ABOUT  TO  Cro8b  Railboai>  Tsaok  abb  Bouvd  to  Takb  Nbobb* 
■AKT  PBBCAimoir  TO  Atoid  Injubt:  Fkmming  t.  Wttiam  Pae,  JS.  A  Odi»  29 
OiL  886;  Cfariand  v.  Chicago  A  K.  IT.  R.R.Co.,%  Biad.  Appi  676;  iZfteois 
CmbraXPacE.  IT.  Gx  ▼.  ^ndber,  28  DL  303;  Ckieago^R.^AQ.R.  R.Co.'w. 
Gujhmm^  38  Id.  428;  Ckieago  Jb  AUon  R.  R.  Co.  r.  Of^tmtr,  46  Id.  82; 
CUeagoSN.  W.  R.  R.  09.  t.  Stseen^,  62  Id.  128;  Rcd/ofd.  R.  L^JkSL  L. 
A  JL  Ok  T.  Jf—s  80  Id.  629;  Chicago^  B.^  S  Q,  ML  R.  Co.  t.  DammU^  81 
U.  456;  illiMit  Oa^tni  R.  R.  Co.  y.  ffdhfekngtm,  83  Id.  616^  aU  citing  th* 


Gnurr  or  Cobixibotobt  NaauoBirai  Wkhh  was  Pbozoiaib 
Oaobb  of  hijuy  eamot  rsoofer  beoanse  the  other  pailif  was  Bsgligit  hi » 
feHMT  degrees  CUtagoSR.  LR.R.Oo.r.  PaAckbu.  61  Am.  Dee.  66;  Mmnk 
T.  CuKtHtd  R.B,Oo.lL  631,  and  note  642;  and  aee  Chimgo^  K9AQ.R.R. 
Ckk  T.  Pltigi^  4B  BL  U»i  Chicago  S  AiUm  R.  R.  Ox  t.  AmItwii  61  U.  3i0| 
CUeagoSAUomR.R.Co,r.Mmnrag,e2U.t30;aimkaw.MihKmkm^MmL 
it  JL  Ck,  9  Wk.  290^  an  oHiqg  the  prindpal  e«Hw 

FuBinfB  Btdmbob  n  JEvnTLBD  to  Mobb  Whobt  isait  Kbbaiitb  Sn» 
anoit  Chicago S  AUai^  R.R.Co.r.  ardtmcr.  46  DL  83;  Ckkago.  At  ^4 
M.R.Ca.^.Btmapo.UU.tlMRodfmrd,R.I..saLL.R.R.Ck.^.aaam. 
nU.  936;  and  Rodfmrd,  R.  J.,  ^  RL  L.  R.  R.  Co.  w.  .Q^m^  89  Id.  630l  all 


GmoAOO,  BuKUNQTON,  A2n>  Qunrcr  Baileoad 

COMPANT  V.  OeOBOB. 
p»IUams,iUi] 
fv  Aanom  bob  Ib jubos  Gaubbd  bt  GoLunov  bbiiibbb  Ratlboap  Oabb 
of  difSHcnt  companies  numing  en  the  same  tnok,  where  a  qnestioa 
arises  as  to  iriiloh  road  is  in  fiMilt,  the  numing  ttme  of  the  trains  may  be 
shown  by  other  proof  than  the  time-table  of  the  eompanies, 
Aantm  bob  Daxaobs  bob  In jubibs,  Pbbson  not  Phthigiah  mat  Tbrdt 
whether  it  was  necessary  for  a  party  to  reeeiye  medical  assistance^  and 
tha  length  of  time  snch  assistance  was  necessary. 

r/IF^''*^  OB  PaSSBNOBBS  ABB  BoUND  TO  VbB  UtMOCT  CaBB  AND  DtUOBNOB 

in  proriding  for  their  safety;  bat  the  carrier  is  not  liaUe  if  the  negligence 
of  the  passengers,  prodaces  the  injury  without  fault  of  the  carrier. 
Baxuoad  Companibs  1CU8T  Mabb  Pbopbb  Rboulationb  for  the  nmning 
of  trains  and  conform  to  them,  or  be  responsible  for  all  consequi 

iBRBITOnOVS  NOT  BaSKD  ON  EtIDBNOB  SHOULD  NOT  BB  GiTBN. 

Cabb.     The  facts  are  stated  in  the  opinion. 
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/.  Jf.  Arnold  and  W.  B.  PUUo^  iat  the  appellants. 

Ldand  and  Ldomd^  and  Park$  and  Fridley,  for  the  appellee. 

Bj  Oourt^  Walksr,  J.  This  was  an  action  on  the  case  brought 
hj  Geoige  against  the  Chicago,  Burlington,  and  Qnincy  Bailroad 
Oompanjy  for  injuries  to  his  person,  which  were  alleged  to  have 
been  reoeiyed  bj  the  n^ligence  of  the  railroad  company  in  run- 
ning their  cars.  The  ii\jar7  was  occasioned  by  a  collision  between 
the  cars  of  the  Galena  and  Chicago  Union  Bailroad  Company  and 
the  Bnrlington,  Chicago,  and  Qoincy  Bailroad  Company,  near 
Wheaton,  in  Du  Page  county,  on  the  twenty-seventh  of  August^ 
1857.  The  declaration  is  for  negligence,  and  b  in  the  usual  form. 
The  defendants  plead  the  general  issue,  and  the  case  was  tried  at  the 
December  term,  1857,  by  the  court  of  common  pleas  of  the  city  oi 
Aurora  and  a  jury.  The  jury  found  a  verdict  for  plaintiff  for  the 
sum  of  one  thousand  three  hundred  dollars.  Defendants  entered  a 
motion  for  a  new  trial,  which  was  overruled  by  the  courts  and  judg- 
ment was  rendered  on  the  verdict^  from  which  defendant  appeals  to 
this  court 

It  is  uiged  that  the  court  below  erred  in  permittiDg  witnesses 
to  testify  to  the  time  the  trains  were  due  at  Wheaton,  when  there 
waa  a  time-table  at  that  place,  and  the  witnesses  testified  they 
had  got  their  information  of  when  the  trains  were  due  from  that 
time-table.  The  issue  to  be  determined  was  whether  the  de- 
fendant was  in  fault;  and  it  was  pertinent  to  that  issue  to  know 
when  the  several  trains  were  due  at  that  place.  This  was  a  fact 
to  be  established,  and  it  might  be  done  in  either  of  several 
ways.  It  might  be  proved  by  the  admissions  of  the  defendant^ 
or  by  proving  that  the  trains  had  regularly  arrived  at  that  point 
at  a  particular  time  before  this  collision;  and  it  might  have  been 
proved  by  producing  and  laying  the  proper  foundation  for  the 
admission  of  this  time-table.  The  question  was  not  what  was 
the  contents  of  this  printed  paper,  but  when  should  the  cars  have 
arrived  at  that  point.  The  witnesses  testify  that  the  defendant's 
train  from  the  east  was  due  at  ten  o'clock  and  forty  minutes 
in  the  forenoon,  and  the  Qalena  train  from  the  west  was  due  at 
three  o'clock  and  thirty  or  thirty-two  minutes  in  the  afternoon, 
and  that  for  some  time  previous  to  the  collision  they  had  run 
to  their  time.  When  it  is  proved  that  the  trains  of  the  two  com^ 
panics  using  this  road  had  previously  arrived  regularly  at  a  par- 
ticular time,  the  conclusion  is  irresistible  that  they  had  been  run- 
ning according  to  their  regulations.  It  was,  by  such  evidenoCi 
as  satisfactorily  proved  as  it  could  have  been  by  producing  tha 
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ime-iAfab.  Hie  pUdndff  wm  not  a  fBrty  to  tbm  oootenti  of  tbat 
{laper,  and  it^  at  matt,  waa  onlj  a  printed  Btatement  made  hj 
defendant)  and  as  sach,  plaintiff  waa  not  bound  to  rtlty  upon  it 
aa  evidence.  The  written  statement  of  &cti  hj  a  partj  to  tlie 
«ait  la  not  admiwdble  aa  eyidenee,  nnlen  tlie  oppoiite  party 
makea  it  eridenoe;  and  if  tbe  other  partj  eeea  proper  to  prove 
the  £ust  without  naing  each  written  statementy  he  haa  no  right 
to  oomj^ain.  The  witnoeaoa'  statements  that  thejr  derived  their 
infonnation  from  the  time-table  waa  a  mere  inference,  idiioh 
the  other  portions  of  their  evidenoe  show  to  have  been  sooh. 
They  testify  that  they  were  employees  of  the  road  at  this  place, 
and  that  the  trains  previously  had  arrived  regularly  at  the  timea 
named,  and  their  inferences  should  not  be  received  to  the  exclusion 
of  tbe  &et8  testified  to  by  them. 

It  was  niged  that  the  witness  Lewis  waa  improperly  permitted 
to  testify  whether  it  waa  necessary  far  the  ph jridans  to  have 
eootinued  their  attendance  on  plaintiff  as  long  as  they  did. 
Even  if  thia  was  a  question  of  skill,  the  ph  jridans  had  testified 
to  having. attended  on  plaintifl^  and  from  that  testimony  the  in- 
ference is  raised  that  it  waa  necessary.  But  iu  a  question  of 
thia  kind,  any  person  of  intelligence  is  capable  of  judging  of 
the  neoesrity  of  medicsl  advice  and  services.  It  is  universally 
acted  upon  by  all  nlasswi  of  manlrind,  and  we  are  not  disposed 
to  lay  down  a  rule  that  none  but  a  physiaian  is  competent  to 
prove  that  a  person  is  sick,  or  so  sick  as  to  require  medical  ad- 
vica  When  it  comes  to  determine  the  nature  or  the  effects  of 
disease,  it  is  different.  These  are  soientifio  questions  that  none  but 
those  ddUed  in  the  science  are  competent  to  determine. 

Numerous  errors  are  assigned  for  revising  to  give  instructioDS 
aAed  by  defendants  of  the  court  below.  To  determine  the  cor- 
leetness  or  incorrectness  of  the  judgment  of  the  court  in  re- 
fusing to  give  the  instructions,  it  will  be  necessary  to  advert  to 
the  facts  proved  on  the  trial  of  the  case.  It  appears  frt>m  the 
evidence  that  the  defendants  and  the  Galena  and  Chicago  TTnion 
BaOroad  Company  used  this  portion  of  the  road  jointly;  that 
Ihe  plaintiff  waa  a  passenger  on  the  defendants'  cars,  and  was 
Injured  by  having  his  collar-bone  broken,  etc.;  that  this  train 
of  defendants  was  due  from  the  east  at  ten  o'clock  and  forty 
minutes  in  the  forenoon,  and  that  the  Qalena  train  was  due 
from  the  west  at  three  o'clock  and  thirty  or  thirty-two  min- 
utes in  the  afternoon;  that  the  Qalena  tndn  was  due  at 
Wheaton  m  two  or  three  minutes  after  the    defendants'    train 

passed  that  point;   that  when  the  oollision  occurred  the  switd^ 
AM,  dml  voa  Lxn-n 
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tend«r  wm  ezpeotuig  and  listeoing  for  the  colliBiOBi.  The 
eyidenoe  showed  that  plaintiff  was  in  the  front  part  of  the 
forward  paaMoger-oar  when  he  reoeiTed  the  injury  complained 
o^  and  ihia  is  the  only  evidenoe  as  to  how  the  pkintiff  acted, 
or  what  he  did  at  the  time  he  was  iignred.  The  rule  is 
weO  settled,  and  nniTersallj  acquiesced  in,  that  common  car- 
riers of  property  are  held  liaUe  for  all  accidents  and  injuries  it 
may  recelTey  except  from  the  acts  of  Ood  and  the  enemy  of  the 
country.  And  it  seeois  to  be  the  rule  that  carriers  of  passeDgers 
for  hire  are  iMund  to  use  the  utmost  care  and  diligence  in  pro- 
yiding  for  their  safety,  by  the  use  of  sufficient  and  suitable 
modes  of  conveyance  iu  order  to  prevent  those  iiguries  whidi 
human  oaie  and  foresight  can  guard  against.  Having  thus  pro- 
vided the  means  of  transportation,  they  are  in  like  manner  to 
use  the  utmost  care  and  diligence  in  managing^  directing,  and 
using  those  means,  so  that,  as  far  as  human  care  and  foresight 
can  go,  they  may  guard  against  injury.  Having  done  all  that 
human  care  and  foresight  can  do  reasonably,  and  iigury  happeup 
ing,  they  are  not  liable.  Pure  accidents  will  excuse  tl^em.  They 
are  not  liable  at  all  events,  and  the  negligenoe  of  the  passengers 
producing  .the  injury,  without  their  fimlt,  will  also  relieve  them 
from  liability.  But  the  magnitude  of  the  value  of  human  life 
is  such  that  it  requires  of  caniers  of  passsogers  this  degree  of 
care  and  foresight.  This  view  of  their  Uafaility  will  be  found 
to  be  supported  by  the  esses  of  ChriitU  v.  Origgt,  2  Osmp.  79; 
Atkm  V.  Heavm,  2  Esp.  533;  /n^oZb  v.  £08,  9  Met  1  [43  Am. 
Deo.  346];  GM%oM  v.  Ifurphy,  1  Duer,  233.  When,  by  the  in- 
creased  facilities  for  travel,  so  large  a  portion  of  the  populatiQn 
of  our  country  are  intrusted  to  the  care  of  carriers  of  pimsfiiigeis 
by  ndlroada  and  steamboats,  and  accidents  are  so  lamentably 
frequent,  it  would  not  be  proper  to  rdaz  this  rule^  Ibr  upon  it 
depends  the  safety  of  the  traveling  public 

It  was  the  intj  of  these  defendants  to  have  adapted  such 
rules  and  regulations  for  the  running  their  tains  as  would  insure 
safety,  and  having  adopted  them,  they  must  conform  to  them 
or  be  responsible  for  all  consequences  resulting  from  a  departure 
from  them.  The  evidence  shows  that  the  defendants'  train  was 
running  several  hours  out  of  time  when  the  collision  occurred. 
They,  in  doing  so,  must  have  known  the  hanrd  they  ran,  and 
that  the  other  train,  without  a  mere  chance,  would  be  on  the 
load  at  the  time  and  place  where  the  oolliaian  occurred.  And 
the  defendants,  by  so  running,  were  at  the  least  guilty  of  groai 
negligence,  if  the  act  was  not  willfuL 
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lliey  aaked  the  court  to  instract  the  jarj  that  if  the  injiiry 
waa  oocaskmed  bj  the  negligence  of  the  Galena  and  Ohioago 
Railmad  CkmptOLjf  they  would  find  for  the  defendanta. 
the  court  properly  lef used,  as  there  waa  no  evidence  to 
baae  it  upon.  That  company  waa  running  ita  train  on  time, 
The  train  waa  at  the  proper  place  on  the  road,  and  waa  in  Uq 
fault.  They  aaked  the  court  to  instruct  the  jury  that  if  they 
believed  from  the  evidence  *that  both  parties  were  guilty  of 
negligence  or  want  of  care,  they  should  find  for  the  de- 
fendanta  The  court  properly  refused  this  inatmeti0n,  as  there 
waa  no  evidence  of  negligence  or  want  of  care  on  the  part  of 
plaintiff.  They  asked  the  court  to  instruct  the  juiy  ihat^  un- 
less they  believed  from  the  evidence  that  defendant's  train  was 
not  entitled  to  the  road,  when  the  collision  occurred,  they  should 
find  for  the  defendants.  The  court  properly  refused  this  in- 
stnietaon,  aa  there  was  no  evidenoe  tending  to  show  that  they 
were  entitled  to  the  road,  but  all  the  evidence  showed  that  they 
were  not  entitled  to  it  when  the  collision  oconned.  They  also 
tsked  the  court  to  instruct  the  jury  that  if  they  believed  from  the 
evidenoe  that  the  Qalena  and  Ohicago  Union  Railroad  Company 
had  the  sole  control  and  regulation  of  the  time  and  manner  of 
running  all  trains  on  the  road  where  the  accident  occurred,  and 
that  defendant's  train  at  that  time  was  run  according  to  such 
rules  and  regulations,  and  that  it  occurred  by  or  was  the  result 
of  following  such  rules,  then  the  Qalena  and  Chicago  Union 
Railroad  Company  are  liable^  and  they  should  find  for  defend- 
sittSb  This  instruction  was  also  properly  refused.  It  assumed 
that  the  defendants  were  running  on  time  when  the  collision 
occurred,  when  the  evidence  shows  that  they  were  not,  and  thei^ 
was  not  a  particle  of  evidence  tending  to  show  they  were  run- 
ning in  conformity  to  the  regulations  of  the  road.  To  have 
given  any  of  these  instructions  would  have  tended  to  mislead 
the  jury,  and  bring  before  them  mere  abstract  propositions. 
The  court  did  right  in  refusing  them.  Upon  a  careful  eiamina- 
taon  of  this  whole  record,  we  are  unable  to  perceive  any  error; 
and  the  judgment  of  the  court  below  should  be  afflrmed. 

Judgment  affirmed. 


PASsamm  CAsusas  abb  Joablm  ohlt  whbu  tkbb  Ki 
PaoxiKAXB  Oaubb  of  the  injuyt  Sea  Ohieoffo  S  E.  L  JL  R.  0^  r.  BifU^ 
amU,  pb  286;  Zm^  v.  WUmingtan  etc  R  It.  Oo,,  64  Am.  Deo.  763^  and  ootesi 
end  the  par^  fiftiF»piV«wg  of  the  injuy  ■hould  not  have  eontriboted  therete 
lo  entitle  him  to  leoover:  Chicoifoete.  S.  R.  Co,  T.P(UMm,6ll±  66;  Mmnk 
^.OomoordJL  ML  Cb.,  Id.  631,  and  note  642;  and  lee  Ohkago^  B.,JbQ.JL  B. 
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Cb^  T.  JToMfti; S6 la  887;  Chieago ^ AUm R.  S.  Obw  v> Oufmw,  JBILU^ 

PiBflON  VOX  Fhtuciav  uay  Tsrdt  ab  to  wmaiutt  Avoteib  wam 
III  OB  KOT:  /SAawmMloim  ▼.  Mtuon,  82  BL  889,  oitiiig  tha  prinoipal  one. 

PAflmroiB  GjkJLBiKBs  ABM  BofusD  TO  UTmsT  Gabs  iok  Saibt  o« 
PAsnnroiBS:  Keokuk  N.  A  L.  Paeka  Oo.  r.  IVim^  88  DL  614,  citiqg  ibt  priB» 

TUiLiiaAP  CoHFAjnn  mna  ICad  Pbopib  ItaovLAXi0n  iqb  Bxnswam 
TBAm  and  nuut  oopfonn  thoMfeo:  CUca^  4  2ir«  H^.  AL  H.  On  t.  ftyfav 
«9  DL  485^  citiog  tiia  prioo^ 


Sedeblet  V.  Wvun. 

[10  lM.I¥ftW,  IHI 3 
A^— ■-■■*    BT    ObBDIIOB   to    FoBBBAB    lOB    OnB  YBAB,   AIRB    I>BBf  fli 

Dub  abd  Patablb,  in  oonsidatmtioii  of  the  debtoi^i  promiw  to  pn^ 
twenty  per  cent  interat,  is  QsariooB,  and  that,  wbMM  the  debtor  had 
or  had  not  previooaly  agreed  to  pay  the  oredttor  whatefvr  intereet  tha 
creditor  might  hare  to  pay  for  other  money  in  oonaideration  of  hia  lo^ 
bearanoe  to  the  debtor. 

AOBBBMBIIT   lOB   ObBATBB   RaTB   QT    IbTBBBR   THAK   TttAT    Au^CyWBD   BT 

Statutb  on  a  pre-existing  debt  for  an  extension  of  the  tiat  for  iti  payw 
ment  is  within  the  statnte  and  nsuiova. 

A88UMP8IT.    The  facts  are  stated  in  the  opinion. 

Jaton  Mamh  and  0.  litttmryjun^p  for  the  plaintiff  in  mor* 

J,  If,  Wighiy  for  the  defendant  in  enor. 

Bj  Ckrart^  Walkxb,  J.  This  ease  was  origlnBUj  broa|^t  be- 
fece  a  justioe  of  the  peaoe  of  Winnebago  oonntj,  hj  Shiilejr 
against  Weltj,  on  the  trial  of  which  the  plaintiff  reooyered 
a  judgment  for  twenty-one  dollars  and  seventeen  and  a  hall 
cents,  from  whidh  defendant  appealed  to  the  Winnebago  ooonty 
court,  where  the  ease  was  tried  hj  a  ooort  and  a  joiy  at  the 
September  term,  1855.  Plaintiff  on  the  trial  introduced  in  evi- 
dence a  note  of  the  defendant  for  one  hundred  and  twenty  dol- 
lars, dated  September  30, 1851,  due  on  the  tenth  daj  of  May,  1852. 
And  to  proTc  an  account  for  interest,  introduced  evidence  &om 
which  it  appears  that  Shirley  was  indebted  to  Fuller  &  Anyon 
m  a  kige  sum;  that  plaintiffi  after  the  note  was  due,  called  on 
4iefendant  for  payment;  that  defendant  was  unable  to  meet  the 
note,  when  it  was  agreed  that  defendant  would  pay  on  the  one 
hundred  and  twenty  dollaa  which  he  owed  plaintiff  the  same 
iBterest  whioh  plaintiff  might  have  to    pay  for  moMgr  to  pay 
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WMat  A  Anjotty  «iid  the  time  wm  by  mstetl  tynaeni  OTimAJ 
to  Mendant  to  piigr  Mi  note  te  OM  7ai&  HmU  pkiatiff  bov 
Rvwed  of  OBO  Dmjm  wfva  liaadnd  dQlkyE%  a*  twontj  per  oini 
per  amnmi,  to  pay  VoUv  4  Aajvb,  wiUk  bo  npoid  to'DieuL 
IbKt  Mbndbut,  after  i^aiiitiff  Ind  fdd  Bma,  wm  mSoKmbi  ol 
tlie  rate  of  interaat  whioh  plamtiff  bftd  paid  Dean,  anl  afraed 
to  paj  to  piamiaff  iho  lamo  nta  of  lateoeaty  md  at  tba  iioM^  an 
was  made  that  tka  intoreat  oa  drfmhinrti  aote^  at  tbo 
ratoy  woold  amount  to  eighteen  doilaay  whidi  dafeodaat 
agreed  to  pay.  The  deleiidaiit  iatrodnflad  ia  oeidHHa  a  ranwpt  <m 
the  note,  dated  Btaj  SO,  19S^  §ar  am  kuadnd  doUan,  and  alao 
a  reeeipt  lor  thirty  doUan,  paid  oa  tka  twalftk  of  Jva%  1854, 
mod  pUdadff  adhutted  aa  aeooaat  te  £ym  dolian  awl  c^i^hlfvaix 
eenta.  Tho  jnrj  fovad  a  TaidiBt  for  drfiadaa*  ftr  two  doUara 
and  flixtf  Uvea  oenftB.  Phaatiff  oafcwed  a  ■eation  fcr  a  mm  trial, 
which  waa  oreiraled,  and  the  court  rendered  jndgmcit  an  tho 
▼erdiot^  frem  wkich  the  pJaiatfif  pnMOBtea  Ua  writ  of  CRor* 
The  pkimtiff  on  tho  trial  aaked  tko  aaart  to  ina<i  imk  tho  jaiy 
that  "if  theio  waa  an  agreeaant  that  Ao  piaiaBtdT  ahonld  hira 
soaej'  and  lot  tho  ilrfwudBBt  keep  tho  ana  hHadred  md  twaut j 
doQan,  and  the  note  lor  one  ymetf  and  at  tte  aaoM  time  paj  lor 
tho  aao  of  said  monsj,  aoeh  agreemant  ia  Hading,  and  thej  will 
iad  for  ike  pkdntiiF  such  amount  at  lanuty  par  cent  aa  plain- 
tiff paid  to  Dean,"  which  the  coart  nfbaad  to  do.  TUsiaatrao- 
tkm  waa  properly  refoaed,  bocaaao  it  ia  oflEaiA  told  the  jwrj  that 
thej  ahonld  find  for  plaintiff  aaeh  amount  at  twenty  per  oent  aa 
he  kad  paid  Dean.  The  eTidonce  ahowed  tiiat  ha  had  berrowed 
of  and  paid  to  Dean  Beren  himdrBd  doUaxa  at  twenty  per  oantt 
And  if  the  oooxt  had  given,  and  the  jasf  had  foUowad,  the  inp 
air  action,  they  would  haTo  been  oompeUed  to  give  a  Twdiot  for 
that  amoont,  leaa  the  paymenta  proved.  Bat  wo  are  diapoaed 
to  oonaider  the  inatmction,  aa  it  waa  dmihtlw  aatended,  to  in* 
atmot  tke  jary  to  find  tibe  balaaoe  of  tho  one  kaadred  and  twenty 
doDaxB  dne  on  the  note,  with  twenty  par  cent.  Thu^  than,  raiaea 
the  qaeation  whether  the  ooolnot  waa  obnazioiia  to  oar  luauy 
laws.  Our  atatate  proridea  that  the  xafee  of  interaat  lor  the  loan 
or  fbrfaearance  of  any  money,  gooda^  or  thinga  in  action,  ahall 
be  aix  ddkm  on  the  one  kuadred  doUara  for  one  year,  and  after 
that  rate  for  a  greater  or  ieaa  anm,  or  for  a  laager  or  ahorter 
time;  and  that  no  peraon  or  corporation  ahall,  directly  or  in- 
directly,  accept  or  reoeiTo  in  numey,  gooda,  diaeonata,  or  thinga 
in  action,  or  In  any  other  way,  any  greater  valae  or  aam  kut  the 
loan,  forboBraace,  or  diaoovnt  of   any    money,  good%  or  thii^ 
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In  aotiasL  BjsobfleqaeDt  exiaotment  pardM  aia  allowed  to  con- 
tract for  any  rarte  of  interoBt  not  exoeeding  tea  per  oeiit  per  aft- 
nom;  bat  in  the  absence  of  mch  contract,  the  rate  is  six  per 
centb  This  note  was  a  thing  in  action;  the  money  was  dne  and 
payable,  and  soit  conld  then  have  been  brought  to  enforce  pay- 
ment. Bat  the  partieB  agreed  that  the  plaintifia  shoald  forbear 
for  one  year,  and  in  conaideratidn  of  such  forbearance  the  de* 
fendant  agreed  to  pay  twenty  per  cent  interest  per  annaio  in> 
stead  of  six,  the  rate  fixed  by  the  statate.  This  is  what  the 
agreement  amonnts  to^  and  nothing  more.  It  has  been  held 
that  an  agreement  to  give  a  greater  rate  of  interest  than  that 
allowed  by  statate  on  a  pre-existing  debt  for  an  extension  of 
time  for  its  payment  is  within  the  statate  against  usaiy,  and  is 
not  distingaishable  from  a  contraot  to  pay  osarioos  interest  at 
the  creation  of  a  debt:  Crane  ▼.  Hubbel^  7  Paige,  413;  Viloi  ▼• 
Janee,  1  N.  Y.  274. 

It  b  a  well-settled  principle  that  any  shift  or  trick  which  may 
be  resorted  to  for  the  purpose  of  eyading  the  statate  is  as  much 
within  the  statate  as  if  its  provisions  had  been  directly  yiolated. 
And  this  at  most  would  only  be  getting  twenty  per  cent  for 
delay  in  payment  of  a  debt^  where  the  statate  had  only  allowed 
six.  It  was  urged  that  this  case  feU  within  the  principle  of 
ShMey  v.  Spmc&r^  4  Gilm.  583.  In  that  case  Spencer  authoriaed 
Shirley  to  borrow  money  for  him  on  the  best  terms  he  could,  and 
enter  for  him  eighty  acres  of  land.  Shirley  obtained  the  money 
at  thirty-three  per  cent,  and  entered  the  land  in  the  name  ol 
the  lender.  Afterwards  Shirley  paid  him  the  principal  and  in- 
terest, and  took  a  conveyance  to  himself.  Spencer  filed  a  bill  for 
specific  performance  against  Shirley,  and  insisted  he  was  only 
bound  to  pay  the  original  entrance  money,  with  legal  interest 
The  court  there  very  properly  held  that  Shirley  had  acted  as 
Spencer^s  agent  in  borrowing  the  money,  entering  the  land,  and 
paying  the  money  with  the  interest;  and  to  entitle  himself  to 
the  land,  he  must  refund  the  money  paid  out  by  his  agent.  This 
case,  to  be  in  point  with  that,  would  have  required  Shirley  to 
have  borrowed  the  money  as  agent  for  Welty,  and  paid  Welly's 
debt  himself,  and  then  to  have  repaid  the  original  loan  and  in- 
terest. Had  that  been  the  state  of  facts,  then  the  case  of  Skwhjf 
*v.  Spmc&r^  supra^  would  have  been  in  point.  But  here  tbs 
plaintiff  borrows  money  to  pay  his  own  debt,  and  defendant 
agrees  to  give  twenty  per  cent  for  an  extension  ct  time.  To 
allow  the  phiintiff  to  recover  on  this  state  of  facts  would  be  tf 
^  mmit  a  meTBiiauit  cr  '^'^ney-lender,  or  other   person    in  tnMl^ 
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wmkj  borrow  a  sum  of  mone j  at  aaj  nte  of  nmiioiu  interesty  and 
iheiL  agree  with  all  of  his  debtom  for  a  like  rate  of  intereet  He 
would  perhaps  pay  a  hl^  rate  on  one  hundred  doUan,  and  v^ 
oeive  of  hia  debtors  the  same  rate  of  usury  on  one  hundred 
thousand  dollars.  This  would  be  clearly  a  tridk  to  OTade  the 
•tatatey  which  a  court  could  not  tolerate.  Wo  think  the  conrt 
did  right  in  refiising  the  instmotion.  And  no  error  is  perosiTsd 
in  the  reoordy  and  the  judgment  cf  the  court  bebw  should  be 
affirmed* 
Judgment  affirmed. 


Boa  Tatmekt  ov  Mobi  tbam  Lmal  Iwnama^  Mme 
ritf  of  debt,  is  asodous:  Ses  Chwer  t.  Oarttr,  66  Am.  Dsa  71*  sad  nots  71^ 


SCHOOimOVEN  V.  GOTT. 
[SO  tiajMom,46.} 

Yamumcm  agmaas  Naioh  nr  Suiixors  avd  DaoLABAXBOV  is  ULaxekuo^ 
whflB  the  sommoiis  is  sgeinst  "SohoonhoTfla"  and  the  dselantioa  is 
sgeinst  "  Sohoooofver  ^  the  names  ere  not  the  ssme  in  soaad. 

InmT  ov  Monov  to  Quash  Wbit  oa  Dnmss  Suit  is  hot  Smn  AnouB* 
AHCB  AS  Waxtss  Y abiavqb  Lotiieen  the  writ  and  the  deelaiationi 

Assumpsit.    The  facts  are  stated  in  the  qnnion. 
S.  WUoooCy  for  the  appellantL 
J,  If,  Walker  f  for  the  appellee^ 

By  Court,  Walkxb,  J.  This  waa  an  action  of  attmmjmU 
brooght  in  the  Esne  drcoit  court  The  sammons  was  against 
Nicholas  Schoonhoren,  and  the  retam  shows  semrice  by  that 
name.  The  praeipe,  the  bond  for  ccsts,  and  the  declaration 
were  aU  entitled  against  Nicholas  Schoonover.  At  the  Febmary 
term,  1857,  the  defendant  entered  his  motion  to  dismiss  the  suit 
for  a  variance  between  the  summons  and  declaration,  which  was 
oyermled,  and  the  conrt  rendered  judgment  against  defendant 
and  assessed  the  plaintiff's  damages.  And  to  rererse  that  judg. 
menty  the  defendant  brings  the  esse  here  by  appeal,  and  assigns 
for  error  the  overruling  the  motion  to  <iigmiwi^  and  the  rendition 
of  the  judgment  by  the  court  below. 

The  question  presented  by  the  record  in  this  case  for  our  con* 
sideration  is  whether  there  was  a  yariance  between  the  names 
in  the  summons  and  declaration.  It  is  a  general  rule  in  plead- 
ing that  the  declaration  should  pursue  the   writ  in  regard  both 
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to  the  chriitaan  and  sumaiiiaB  of  the  partiM;  and  where  there  ie 
sach  a  differenoe  as  not  to  be  the  same  in  soond,  the  yariance 
night  be  pleaded  in  abatement,  bat  the  nuaspelling  ia  noty^iiow- 
ever,  material  if  the  two  namea  aie  the  same  in  aound:  1  Ch.  "PL 
24& 

In  the  applieation  of  thia  rok,  it  waa  held  in  the  ease  of 
Eing  t.  JShake$p6ar€f  10  Eaat,  83,  that  the  names  Shakepear  and 
Shakespeare  were  not  the  same,  and  a  plea  in  abatement  for 
the  variance  was  held  good  on  demoner.  In  4  Bac.  Afar.,  UL 
Misnomer,  A,  752,  it  is  said  that  Rodnlphna  and  Bodalphns 
axe  not  the  same  names,  there  being  a  material  Tariance  in  the 
sound.  It  waa  held  by  the  saprome  ooort  of  Soath  Oait>]ina, ' 
BuU  T.  FranUm,  2  Bpeara,  46,  that  Willison  and  Williston  are 
not  the  same.  And  the  rule  that  the  names  must  be  the  same 
in  sound  is  recognized  by  all  of  the  English  and  American 
oourts.  Then  when  we  test  the  present  case  by  this  rule,  it  is 
obvious  that  the  varianoe  is  clear  and  distinct,  the  only  simi- 
larity being  in  the  first  syUeblef  the  latter  portion  of  the  names 
being  different  both  in  the  sound  and  in  the  orthography. 
The  variance  is  certainly  as  marked  as  in  either  of  the  above 


If  the  proper  name  waa  used  in  the  summons,  then  the  plaintiff 
could  have  amended  his  declaration  on  leave  of  the  court,  so  as  te 
obviate  the  varianoe;  and  if  the  conect  name  waa  used  in  the  dedar^ 
ation,  the  defendant  had  a  right  to  plead  the  variance  in  abatement 
of  the  writ,  or  move  to  quash,  and  the  plaintiff  could  not  avoid  it 
unless  by  replication  and  proof  that  defendant  waa  as  well  known  by 
the  one  name  as  the  other. 

The  mere  entry  of  a  motion  to  quash  the  writ  or  dismiss  the  suit 
is  not  such  an  appearance  as  waives  a  variance  between  the  writ  and 
dedaration,  and  the  variance  in  this  case  was  not  cured  by  the  m<v> 
tion  of  the  defendant 

The  court  is  of  opinion  that  the  variance  in  this  ease  was 
material,  and  that  the  judgment  should  be  reversed  and  the  cause 
remanded. 

Judgment-  reversed. 

Yabiaitob  ab  to  NAiUB,  WHXzr  Material:  See  Schooler  v.  Aikeni,  13  Ass* 
Deo.  232,  snd  note;  and  see  CaHunighi  v.  Chahertf  49  Id.  742,  as  to  aHowiag 
sme&dmenti  of  the  names  of  partifls. 
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Baldwin  v.  Banks. 

•V  WoBD  ''vor**  nr  ATSEimrr  of  JXov^taxmmmt  n  Cubsd  wt 
ScATOTB  ov  JsovAiu;  aod  cvvn  if  it  w«n  not,  tlM  daolmtioii  woild  be 
held  good,  whara  it  is  appArant  from  tlM  Uagiuge  med  tluit  th«  omiarion 
ms  A  mors  derioal  enor. 
VtJU  or  Taildbb  or  CoimraBATioir  iv  Fsomibkxet  Non  n  Bad,  whea 
tiM  plea  aOogea  tliftt  tlw  note  wae  giren  for  ovtain  landi  aold  to  the 
nukw  npoB  Idae  and  taadnknt  lopieaauiatioiia  'bf  tiie  pajee  that  the 
laada  liad  npon  tiiani  two  thooiand  lour  hnndreda  oorda  of  wood,  whai» 
in  £aot  then  were  but  one  thonaand  aix  hnndied  oorda»  vnlaaa  the  pie* 
alao  alkgaa  that  tiie  d^i  hundred  ooida  that  were  wanting  were  worth 
the  aaBonnl  of  the  note  aned  upon. 

Ajbuiipsit  npon  n  promiBBoiy  note  made  by  BnUwin,  the  ap- 
pdknt,  payable  to  one  Miller,  and  by  him  tranaferred  to  the 
appelleea.  The  declaration  contained  a  count  npon  the  note, 
and  alao  conunon  coonte  for  goods  sold  and  money  paid  for  the 
nae  of  the  defendant.  The  breach  alleged  in  the  declaration 
was:  *'Yet  the  defendant  hath  disr^aided  his  last-mentioned 
promises,  and  hath  paid  any  of  the  said  money,  or  any  part 
thereof,  to  the  damage  of  the  plaintiffs,  of  five  hundred  dollars.' 
The  defendant  pleaded  the  general  issue,  and  also  put  in  three 
qwcial  pleas  in  bar,  the  substance  of  which  is  stated  in  the 
ogamoTu  A  demurrer  to  the  spedal  pleas  having  been  sustained, 
the  plaintiffii  withdrew  the  common  counts,  and  upon  trial  of 
Ae  cause  on  the  special  count  in  the  declaration  and  the  general  is- 
sue the  plaintifis  had  judgment 

JmMnt  and  BUmAofrd^  for  the  appellant. 

CharUa  BUmehard^  for  the  appelli 


By  Oourt^  Oatok,  0.  J.  The  objection  to  the  declaration  is 
not  iratt  taken,  eyen  if  we  can  carry  the  demurrer  back  over  a 
good,  iiiwf|hh»  plea,  which,  it  must  be  admitted,  the  general 
isBoe  k.  The  averment  of  non-payment  applied  to  the  special 
count  as  well  as  Che  common  counts,  and  left  the  special  count 
good  after  the  common  counts  were  dismissed.  The  clerical 
tytmn^ra^evn  of  tho  word  ''uot"  is  curcd  by  the  statute  of  jeofails, 
aad  even  if  it  were  not,  where  the  sense  is  so  obvious  from  the 
words  used,  we  should  not  hesitate  to  hold  the  declaration 
good. 

The  substance  of  the  defense  relied  upon  is,  that  the  note 
was  given  in  part  consideration  of  two  thousand  doUars,  the 
poxohase-money  of  various  tracts  of  land,  which  the  payee    of 
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tbe  note  lold  to  the  maker,  and  represented  that  thej  had  upon 
them  two  thousand  four  hundred  oorda  of  wood,  whereas  they 
had  upon  them  but  one  thousand  six  hundred  cords,  which  the 
vendor  well  knew;  and  that  the  maker  of  the  note  purchased  on 
the  faith  of  those  representations,  supposing  that  there  was  the 
full  two  thousand  four  hundred  cords  of  wood  on  the  land,  and 
that  the  plaintiffs,  when  they  took  the  note,  well  knew  all  these 
facts,  and  conclude  in  bar  of  the  whole  action. 

Now,  the  manifest  and  insurmountable  objection  to  these 
pleas  is,  that  thej  do  not  show  that  the  eight  hundred  ooida 
of  wood  which  were  wanting,  according  to  the  representation% 
were  worth  the  amount  of  the  note  sued  on,  and  unless  they 
were,  thej  could  not  entirely  defeat  the  plaintiff's  action,  which 
each  of  these  pleas  purports  to  do.  It  is  not  even  averred  that 
the  wood  was  of  anj  value  whatever,  so  that  the  pleas  were  inp 
■affidentio  defeat  aqj  part  of  the  cause  of  action,  much  less  the 
whole. 

The  demurrer  was  properly  sustained,  and  the  judgment  must 
be  affirmed 

Judgment  affirmed. 

Word  "hot,"  wmor  Cokbibkrxd  as  OmrriD  tbom  AvisMiHTf  Bee 
Cmmnung*  v.  Lebo,  19  Am.  Deo.  615. 

Plia  or  Entikb  Failubb  or  ObKsxDsaixioir  is  Bad,  unleM  it  ahowa 
what  the  connderation  was,  and  etatea  particalarly  in  wbat-ihe  fdloxe  oqsp 
listed;  the  general  ayennents  are  not  flofOoient:  fTon^ymaa  v.  JarvUf  64  UL 
868,  870,  citing  the  principal  oase. 


Cook  v.  Skelton. 

[20  IXUMOD,  107.] 

Ooim  Of  Qkskeal  JmasDionoN  n  Prbsumsd  to  havi  Oomplod  wm 
Law  nr  Ordhuno  Spboial  Txrm,  when  the  statate  authorises  the  Judge 
to  oall  a  special  term  of  court  in  vacation,  and  the  reoord  shows  thBt  the 
ooort  oonvened  *'in  parsoanoe  of  the  order  of  the  judge  of  said  conr^ 
heretofore  made  and  entered  of  record." 

AnJOUBNMBNT  OF  COUBT  OVKR   TwO   DaTS   IS   KOT  SuCH  IbrIOULABITT  AS 

BsNDXBS  m  Pbogbxdinos  Void,  the  power  to  adjourn  for  short  times 
being  left  to  the  aonnd  discretion  of  the  court,  acting  with  a  yww  to  the 
divpateh  of  bnainen  and  the  administratibn  of  justioe. 
Li  Asssssnro  Damaois  upon  Default,  Evidekgb  WmoH  would  DnriAX 
Aotion  GAiriiOT  BB  QiVBN  by  the  defendant,  bat  only  such  as  tends  te 
reduce  the  damages.  The  defanlfe  admits  every  materia]  allagation  la 
the  declaration,  and  leavee  nothing  bat  the  assessment  of  damages  to  be 
deteruuned. 
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AB8UM  P8IT.    The  iM?t8  are  itated  in  the  opiiiioii. 
W.  T.  BurgeBif  for  the  appellsnt 

m 

SBkmmuMjf,  and  Waite  and  Taums,  for  the  appellee. 

Bj  Ooort^  Walkxb,  J.  This  was  aa  aotion  of  mn^tmpmi^ 
faroQ^t  by  Timothy  J.  Skelton  against  Isaao  Oook,  in  the  Oook 
eireoit  oourt^  on  the  swrignment  of  a  note  hj  Cook  to  Skelton. 
The  declaration  averred  due  diligence  and  a  failnre  to  oolleot 
the  money  of  the  makers.  The  suit  was  brought  to  the  Jone  spe- 
eial  tenn,  1857;  service  was  had,  and  appellant  failing  to  plead, 
judgment  was  rendered  by  default  against  him,  at  that  tenn,  on 
the  twenty-fourth  day  of  the  month,  and  the  court  asMssed 
damages  at  the  sum  of  one  thousand  six  hundred  and  thirty- 
nine  ddlazs  and  thirty-nine  cents,  and  rendered  judgment 
against  the  appellanl  On  the  sixteenth  day  of  July,  1857,  and 
during  said  term,  the  court  set  aside  the  assessment  and  judg- 
ment, and  after  hearing  the  eridenoe,  the  court  asMssed  the 
appellee's  damages  at  the  sum  of  one  thousand  six  hundred  and 
forty-four  dollars  and  twenty  cents,  and  rendered  judgment  on 
the  assessment  against  appellant  The  record  shows  that  the 
court  adjourned  on  the  thirteenth  day  of  July,  1857,  till  the 
sixteenth,  and  no  court  was  held  on  the  fourteenth  and  fifteenth 
days  of  the  montL 

In  this  case  the  appellant  insists  that  the  record  does  not 
show  that  the  court  was  legally  and  regularly  organized.  The 
record  shows  that  the  court  convened  on  the  twenty-second  day 
of  June,  ''in  pursuance  of  the  order  of  the  judge  of  said  court, 
heretofore  made  and  enteied  of  record."  From  this  order  it 
does  appear  that  the  term  had  been  ordered  by  the  judge  of  the 
coiurt,  and  as  the  statute  has  empowered  him  to  call  a  Bpedal 
term  of  court  in  vacation,  and  it  being  a  court  of  general  juris- 
diction, the  presumption  would  be  from  this  recital  that  the 
law  had  been  complied  with,  or  the  judge  would  not  have  pro- 
ceeded to  hold  the  term. 

It  was  again  urged  that  it  was  irregular  for  the  court  to 
adjourn  over  two  days,  and  that  all  the  proceedings  had  after  it 
again  convened  were  void.  The  custom  has  always  prevailed 
of  adjourning  from  day  to  day,  and  for  such  other  short  periods 
as  the  convenience  of  the  court  and  the  dispatch  of  business 
might  require,  and  such  power,  so  far  as  we  are  able  to  find, 
has  never  been  questioned.  This  power,  of  course,  should  be 
confined  in  its  exerdae  to  reasonable  times,  but  must,  to  a  great 
extent,  be  left  to  the  sound  discretion  of  the  court,  acting  with 
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A  view  to  the  dispatoh  of  btuineBB  and  the  adminittntioQ  of  jtutioa.. 
The  adjoamment  in  this  case  was  not  eiTar. 

The  default  admitted  erery  mateiial  allegation  in  Ihe  jdaizi^ 
tiff's  deolaxationy  and  left  nothing  but  the  assessment  of  dam- 
ages open  to  be  determined.  When  the  oonrt  came  to  asncsB 
the  damages,  the  only  issue  it  ooald  then  try  was  the  amoont 
of  damages  in  the  oaasy  and  an  j  other  issae  was  not  befoie  the- 
eonrt  The  indebtedness  was  admitted,  but  the  amount  had  to- 
be  asoertsined  by  the  inqoiiy.  The  defendant  on  the  ezeeatiaa 
of  a  writ  of  inqnizy  has  no  right  to  gire  anj  endenoe  whid^ 
would  defeat  the  actioii,  but  onl j  sudi  as  tends  to  ledooe  the 
damages:  1  Tidd's  Praa  52S.  All  tiie  endenoe  in  this  oaae  re- 
lating to  the  solTeno J  of  the  makers  of  the  note,  their  residenoe  and 
questions  as  to  the  use  of  diligence,  was  not  pioperlj  before  the 
court  below,  and  we,  of  coarse,  decline  its  discussion  here.  There 
appears  to  hare  been  no  mistake  in  the  assessment  of  the  amount 
of  damages  in  this  case,  and  the  assessment  appears  to  be  legular  in 
other  respects.  Upon  a  careful  examination  of  the  wlude  record,  no 
error  is  perceived,  and  the  judgment  of  the  oixeuit  court  should  be 
nmnned* 

Judgment  sfBrmed. 

Ih  ABSBsnro  Daxaoss  utoh  Ddault,  Eyidksci  whtoh  woouo  Bmuir 
▲onoH  OAKiroT  BB  GiVBir  by  the  defendant^  bat  ooly  seoh  as  tends  to  redooe 
ilie  cUuDsges.  The  defudt  admiti  evvry  material  allegation  in  the  deeUomtuMi, 
and  leayea  nothing  but  the  sflaeBsment  of  damages  to  be  deiennined.  Tha 
principal  case  ib  an  anthority  for  thie  proposition  in  McCleUon  t.  Waimrmam^ 
1  FHpp.  664;  Bm  ▼.  Tyler,  79  111.  253;  Cairo  etc  R.  R.  t.  HcOmiok,  72  Id. 
422.  To  the  eame  efifect»  eee  Cfarrard  t.  DoUar,  67  Am.  Deo.  271;  IFiBie» 
y.  Wmmm,  67  Id.  320. 


HOSLEY  V.  BBOOKa 
[lOhumm,  lift.] 
JtuDEScm  09  TwaunABY  CiRCUustAxcm  or  Slaxdbbbb  is  Paovsa  to  0 
QiTBN  TO  JxTBT,  MB  IB  also  evidence  of  his  poeition  and  inflnimoe  inaooiety, 
and  theee  may  be  ooneidered  in  eetimating  damagei. 
That  Wokab  was  Quasbxlsomb  dobs  bot  Amcr  hbe  Gbbxbal  GiiAa- 
AOTBR  for  chaatity,  nor  excnee,  nor  in  the  leaet  palliate,  a  gronndjew 
charge  against  her  of  inoontinenoe. 

PUBlTiVa  AS  WBLL  AS  COMPBNBATOBT  DAMAGBS    KAT  BB  QTTWK  IB  AolXOir 

FOB  Slaiidxb,  where  the  defendant  obtnided  himaelf  into  the  plaintJITa 
hooBe,  and  there  offered. insnlt  to  the  plaintiff's  wifei  at  the  time  ol 
attering  the  slander. 


April,  1858.]  flosLiT  V.  BBOOKfti  S5S 


B  iroT  JumwntD  \j  ike  dwinitMie^  ttui*  th*  flnl 
■ms  vied  by  th«  oa»  BUiiderad. 
Tms  wHur  Bi.awukb  waa  Spoksx,  am  Laid  nr  Dklaratiov,  n  Iiou^ 


IsnmvonoH  n  Fkopiblt  Bbtusbd  when  Hun  !■  not  the  1«mI  paitklt  of 

cTidfliioo  IB  HiB  OM0  to  rapport  lb 
Tmja  WcMAM  was  Caubd  Whou  nr  Janr  n  No  SBoimi  in  an 


Mauob  18  IifPUBD  wBgm  Srakow  BiiASBiBOini  WoBDi,  aad  Ifaask  tt«y 
w«r«  fpokon  in  the  boat  of  poaion  does  not  toid  to  lobvt  tbo  nuJioo 
tixna  implied. 


Oaoi  for  ilaiidar.  Hodej,  the  pbinAiff  in  enoTy  imi  to 
BroQks'B  house,  and  upon  entering  the  door,  pat  his  arm  umnd 
Ifia.  Brooiki's  neek  and  Idraed  her.  Mhl  Brooki  called  him  a 
neasi,  dirty  pappy,  wherenpon  Hosley  oalled  her  a  ^Uteh  of  a 
whore"  aeveval  ^imiMiy  thipatflufld  penonal  rioleBoe,  %n^  at- 
tanpted  to  kick  her.  -  The  defendanti  in  entv  had  a  verdiot 
for  aeven  handled  and  fifty  doUna.  The  odwr  £aoli  axe  atated 
in  tJiia  opinion. 

W.  K.  JfeAttiiteTp  mnd  Brmim  mnd  Sunyon,  for  the  phdntiff  la 


Stek  and  Steele,  for  the^fifimdanta  in  error. 

By  Oonrt^  Oatov,  0.  J.  Thia  was  an  action  on  the  oasc  far 
dander,  and  the  evidence  not  only  prores  the  words  spoken  as 
aDeged,  bat  shows  the  slander  to  haTe  been  of  a  most  onprorv^ed 
and  malioioas  character,  and  acoompanied  with  threats  of  personal 
▼idence,  and  eren  an  assault,  by  an  attempt  to  kick  Mrs.  Brooks. 
We  are  of  opinion  that  the  defendant  below  was  dealt  with  most 
leniently  by  the  jary.  Nor  do  we  find  the  least  semblance  of  an 
error  in  the  reocrd.  It  is  first  assigned  for  error  that  the  court 
permitted  evidence  to  go  to  the  joiy  of  the  peconiaij  dreomstances 
of  th^  slanderer.  Itis  sufficient  to  say  that  this  has  been  repeatedly 
decided  by  this  coort  to  be  proper. 

^e  defendant  below  aibo  proposed  to  prove  that  Mrs. 
Biookai  the  person  sbaderedy  was  a  qaairelsome  women,  for  the 
poipoee  of  ledoeing  the  damages.  Tlus  the  coart  properly 
roled  oat.  We  are  not  of  the  opinion  that  if  she  was  qaarrel- 
some  that  that  afibeted  her  general  character  for  chastity,  or 
woald  excose,  or  in  the  least  palUate^  a  gnmndless  charge  against 
her  of  Incontinence^  or  woald  make  soch  a  charge  anj  the  less 
injorioos  to  her. 

The  following  instraction  giTon  for  the  plaintiffs  below  was 
excepted  to:   **H  the  jaiy  believe  trom  the  evidsnce  that  the 
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defendant  is  guilty  of  uttering  the  fllanderous  words  ofaazged  in 
the  declaxation,  they  maj  take  into  oonidderation  the  pecuniary 
circumstanoea  of  defendant^  and  hia  position  and  influfmce  in 
aodetj,  in  estimating  the  amount  of  damages;  and  if  they  shall 
also  find  from  the  evidenoe  that  the  defendant  obtruded  >»ini«ftlf 
Into  plaintiff's  house,  and  there  offered  undue  familiarities  to 
Eunioey  his  irife,  at  the  time  and  on  the  oooasion  of  the  uttering 
of  the  words  in  question,  these  circumstances  may  also  be  taken 
into  consideration  in  fixing  damages,  and  the  jury  in  their  dis- 
cretion may  give  damages  by  way  of  punishment  to  the  defendant^ 
proportioned  to  the  circumstances  in  eyidence  as  well  as  for  compen- 
lation. 

It  is  sufficient  to  say  that  eyery  member  of  'this  instraotaon  k 
strictly  proper. 

The  following  instructions  were  asked  for  the  defendant  below  and 
refused,  and  exceptions  taken: 

"  If  the  jury  should  believe  from  the  evidence  that  the  defend- 
ant Hosley  went  to  the  house  of  the  plaintiff  Brooks,  for  the 
purpose  of  collecting  money,  and  a  dispute  arose  between  the 
parties  while  there,  and  that  Eunice  Brooks  was  the  aggressor, 
and  used  the  first  harsh  expressions,  and  that  the  words  spoken 
by  Hosley  were  a  retort  to  such  expressions^  they  will  find  for  the 
defendant. 

'*  If  the  jury  should  believe  from  the  evidence  that  there  wae 
no  malice  at  the  time  the  words  were  spoken  by  the  defendant^ 
but  that  they  were  spoken  in  the  excitement  consequent  from 
the  hard  words  that  had  previously  passed  between  them,  they  will 
find  for  the  defendant. 

"  If  the  jury  should  find  from  the  evidence  that  the  words 
spoken  by  the  defendant  were  at  another  and  different  time  than 
those  alleged  in  the  declaration,  they  will  find  for  the  defendant. 

"  If  the  jury  should  believe  from  the  evidence  that  there  is  a 
conspiracy  between  the  plaintiffs  in  this  suit^  or  between  them  and 
others,  to  extort  money  from  the  defendant^  they  will  take  that  into 
consideration  in  rendering  their  verdict." 

In  this  there  was  no  error.  The  first  quoted  aosumes  that  if 
Mrs.  Brooks  used  the  first  harsh  expressions  towards  Hosley, 
that  justified  him  in  falsely  accusing  her  of  the  most  degrading 
and  revolting  offense  of  which  a  female  can  be  guilty.  Such  is 
not  the  law.  And  the  second  instruction  quoted  contains  sub- 
stantiaUy  the  same  proposition,  and  was  refused  with  equal  pro- 
priety. Hm  third  supposes  that  the  time  of  the  speaking  the 
words  laid  in  the.  declaration  was  material,    which  is  not  the 
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flttM.  The  fourth  mm  properly  lefitBed,  beoKuae  there  was  not 
ilie  leeet  particle  of  evidence  tending  to  show  a  conapiracj  W 
tween  the  plaintifla  or  an jbodj  eke  to  extort  money  from  the 
defendant.  As  well  might  two  payees  of  a  promiMoxy  note  be 
aoonaed  of  a  conspiracy  to  extort  money  from  a  makers  when 
they  bring  an  action  npon  it  to  reoorer  the  amonnt  due,  as  to 
call  this  a  conspiracy. 

To  the  following  instroctions  asked  by  the  defendant  below, 
the  words  included  in  brackets  were  added  and  then  given,  and 
exceptions  taken: 

"If  the  jury  shoold  find  from  the  evidence  that  the  language 
osed  by  the  defendant  Hosley  to  the  plaintiff  Bonioe  Brooks 
was  spoken  In  jest,  and  not  with  malice,  their  verdict  will  be  for 
the  defendant  [if  they  also  find  that  the  language  was  so  received 
and  understood  by  the  persons  present  at  the  tune]. 

''If  the  jury  should  believe  from  the  evidence  that  the  words 
were  spoken  in  heat  and  passion  [and  without  malice],  then  their 
verdict  will  be  for  the  defendant  [if  they  also  find  that  the 
words  were  also  so  understood  and  regarded  at  the  time]. 

''If  the  jury  should  find  from,  the  evidence  that  Eunice 
Brooks,  one  of  the  plaintifib  in  this  suit,  was  a  quarrelsome 
pencn  [and  so  exhibited  herself  at  the  time],  and  that  the  lan- 
guage alleged  and  proved  to  have  been  used  by  the  defendant 
to  her  was  caused  by  a  quarrel  between  them,  they  will  take 
that  fiftct  into  consideration  in  considering  the  amount  of  dam- 
ages which  the  plaintifls  are  entitled  to  recover. 

"The  question  of  the  defendant's  malice  u  a  question  of  fret 
iat  the  jury,  upon  consideration  of  all  the  facts  and  oiniveisa 
lions,  and  that  if  they  believe  the  words  spoken  by  tho  defend- 
ant to  the  plaintiff  Eunice  Brooks  were  spoken  in  heat  and 
passion  [without  malice],  and  without  intention  to  accuse  her  of 
the  actual  crime  which  the  words  import  [and  that  it  was  so  uuf 
dentood  by  the  parties  present  at  the  time],  they  will  find  for 
the  defendant 

The  first  should  have  been  relused  altogether,  for  that  was  a 
sort  of  jesting  which  the  law  under  no  dronmstances  can  tol- 
erate, ^ere  was  no  pretense  of  jesting  about  it  at  the  time 
the  words  were  spoken.  Even  if  his  gross  fiuniliarities  with  Mrs. 
Brooks^  whioh  she  iodignantiy  repelled,  were  intended  by  him 
as  a  jest,  that  jesting  was  entirely  over  before  the  slander  was 
uttered.  At  that  time  he  was  under  the  influence  of  a  mors 
Bfliious  mood. 

The  second^  also,  should  have  been  refused   altogether.      Our 
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Iftw  implieEi  mmHoe  from  the  speakixig  of  the  word%  sod  tlie  heat  of 
the  aggresaor^B  paasioDfl  had  no  teDdenej-  to  rebat  the  malioe  thus 
implied. 

The  qualification  to  the  fourth  instnictioniras  proper.  No  matter 
how  qnanelflome  Mrs.  Brooks's  general  disposition  might  have  been, 
unless  that  disposition  was  exhibited  on  that  oocasion,  it  ooold  afford 
no  sort  of  excuse  for  the  slander.  Because  she  may  have  been  a 
▼irago  at  other  times,  the  defendant  had  no  right  to  falael/  ai^wrae 
her  character  for  chastity. 

What  has  been  alreadj  said  in  reference  to  the  peooniaiy  instnus 
dons  is  sofficient  to  show  whj  we  hdd  the  qnalification  given  to  the 
last  instruction  proper. 

The  judgment  of  the  oirooit  court  nrast  be  affirmed. 

Judgment  affirmed. 

PiouNiABT  OntouicfTAircis  Of  DKnsDutT  AmassBUi  nr  Aetiom  ion 
SuuTDEa  oa  Libbl:  Note  to  Scwe  r.  Jfotet,  67  Am.  Boo.  M5,  668;  In  iiliiiii 
tho  qaetition  is  folly  diaooaiod.  Tho  principol  oaae  is  dted  in  WhUe  y.  MmU 
landf  71  lU.  260,  to  tho  pomt  that  in  aotiona  for  slsDdory  and  similsr  aotioni^ 
it  ia  oompetont  to  show  tho  peooniaiy  cironmiitanooa  and  positioQ  in.  sooist*  of 
tho  partioo. 

PUKITITB    DaMAOSS    HAT    Bl    AWABDED    IN    ACTIONS    lOB    BLLKOtM  SB 

Ljbxl:  Noto  to  Amatin  ▼.  WUmm^  60  Am.  Boo.  767»  *ii*««««"'«^  ili0  qoMttet 
and  aoo  forthor  gonerally,  MiOmm  ▼.  Beach^  66  Id.  91;  Fl&dl  y.  HoUanhemp^ 
66  Id.  663;  Taber  ▼.  Hutmm^  61  Id.  96;  Porter  y.  SeOer,  62  Id.  841,  and  note 
ooUecting  oases;  Hagan  y.  PnyMence  etc  1?.  J2L,  Id.  377,  and  noto;  Bladtr, 
CafiroUUmR,  B.,  63  Id.  68&  Tho  jmnoipal  oaso  Is  dted  in  OU^  i/  O^Msye 
y.  Martin,  49  III.  274,  to  tho  point  that  whore  giosstead,  malioe^  inaal^ 
and  o|q;KreMion  appear,  ponitiye  as  well  as  oompenaatary  damages  aoay  be 
given  to  the  jory. 

Words  Allbokd  to  bb  Ijocbdiatb  or  Pboxdcatb  Causb  or  Fbovoca- 
noB-  voB  Slabderous  Worm  or  DBneBDABT  abb  Ibadmissiblb  in  endsBOS 
ankes  they  are  shown  to  be  part  of  the  ref  ffetkK  Moore  y.  Olaif,  60  Abl  I>m* 
461. 

WKxrHxa  Slabdbbous  Words  wxeb  Sfokbb  nr  Jbbx  oa  Eabhut  h 
Immatbbial  in  an  action  therefor:  Hatch  y.  PoUer,  43  Am.  Deo.  88. 

Oalukq  Woman  Whorb  is  AonoNABUi  pbb  Sbi  8mUh  y.  SUenee,  66 
km.  Deo.  137,  and  note  ooUooting  prior  oases.  The  prindpal  ease  Is  cited  is 
Banger  y.  Goodrich,  17  WiiL  83,  as  a  case  where  the  actiaa  of  slander  was 
BQstained  npon  words  spoken  of  a  woman,  calling  her  a  whore. 

Malicb  is  Prbsumbd  1X011  Spbakibg  AcnoBABLB  WoBDS:  Hatch  y. 
Potter,  43  Am.  Deo.  88;  JeUimm  v.  Ooodwin,  69  Id.  62,  and  prior  oasee  la 
notea  Hie  principal  case  is  dted  to  thii  point  in  Flagg  y.  BoberU,  67  HL 
4i7. 
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MOULTOH  V.  HVKSK 
Ko 


Bill  In  equity.    The  &ctB  are  stated  in  ibe  opinion. 
(7.  BflrJhiFift  for  the  nlaintifEb  In  etTMf» 

Bj  Court,  Walxsr,  J.  Thia  wm  a  bill  in  equity.  Bled  in  tbe 
Cook  drcnit  court,  bj  Huzd,  to  reform  and  foredoee  %  wot^ 
gige  ezeented  bj  Monlton  and  wife  on  real  estate  of  the  wife^ 
to  secure  the  payment  of  four  promiBSOiy  notes  executed  by 
Monlton  to  Hurd,  for  eight  hundred  and  fifty-two  doUan  and 
forty-six  oenta  each,  with  six  per  cent  interest  from  date,  pay- 
able in  one,  two,  three,  and  four  years,  and  dated  on  the 
twenty-seventh  day  of  October,  1853.  The  mortgage  contained 
a  oonditian  that  if  Mouhon  and  wife  should  well  and  truly  pay, 
or  cause  to  be  paid,  to  Huzd,  said  sums  of  money,  with  inter- 
est, in  the  maimer  specified  in  the  notes,  then  and  in  that  case 
the  mortgage  to  be  void.  Tt  also  contained  a  further  proviso 
that  "it  was  understood  that  in  case  any  one  or  more  of  the 
above  pajrmenta  of  principal  or  interest  at  the  time  or  times  the 
same  are  above  specified  to  be  paid,  the  whole  sum  and  interest 
above  mentioned  shall  become  due  and  payable,  this  mortgage 
being  for  purchase.*'  The  bill  alleges  that  the  words  ''of  fail- 
ure to  pay**  should  have  been,  aoooiding  to  the  understanding 
of  the  parties,  inserted  in  the  last-named  covenant^  after  the 
words  ''in  case,"  and  before  the  words  "any  one  or  more,"  bat 
that,  owing  to  inadvertence  and  mistake,  they  were  omitted. 
Hie  bill  alleges  that  the  first  note  had  fallen  due,  and  that  it, 
together  with  the  interest  on  the  others,  remained  unpaid.  And 
prayed  that  the  mortgage  be  reformed  and  foreclosed  for  the 
amount  of  all  the  notes  and  interestb  .  The  defendants,  as  re- 
quired by  the  bill,  answered  under  oath,  and  denied  that  anj 
mistake  had  oocuired  in  executing  the  mortgage,  and  that  the 
words  "of  failure  to  pay"  were  not  by  mistake  and  inadvert- 
ence omitted  to  be  inserted  in  the  mortgage,  as  charged  in  the 
bilL  To  this  answer  a  replication  was  filed.  The  complainant 
subsequently  filed  a  supplemental  bill,  substantially  the  same  as 
the  original  bill,  bat  alleging  that  the  second  note  had  fallen 
due  and  was  unpaid,  and  the  prayer  was  the  same  as  in  the 
ori^nal  bilL  To  the  supplemental  bill  defendanta  demurred, 
the  court  overruled.     The  supplemental  bill  was  taken  as 
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wmfeaBedf  and  the  oonrt  deareed  a  foreoloanre  of  the  mortgaga  fiw 
the  amount  doe  on  the  four  notea. 

This  xeoord  presenia  the  question  whether  a  oourt  of  equity  has 
the  power  to  refonn  the  deed  of  a  manied  woman* 

At  the  oonmion  law,  a  /mrne  covert  could  not^  bj  nniting  with 
her  hoaband  in  anj  deed  of  oonTejanoe,  bar  hetadf  or  her 
heirs  of  any  estate  of  whioh  she  was  seised  in  her  own  right;  or 
of  her  light  of  dower  in  the  real  estate  of  her  husband.  The 
only  mode  in  whioh  a  married  women  oould,  at  common  law, 
convey  her  real  estate,  or  bar  her  right  of  dower,  was  by  unit- 
ing with  her  husband  in  levying  a  fine.  This  was  a  solemn 
proceeding  of  record  in  open  courts  and  the  judges  wers  sup- 
posed to  watch  over  and  protect  the  wife's  lights,  and  ascertain 
by  a  private  examination  that  her  participation  in  the  act  was 
voluntary  and  unconstKained.  This  is  the  principle  upon  which 
the  efficacy  of  a  fine  is  placed  by  most  of  the  authorities:  8  Cm. 
Dig.  153,  tit  35,  a  10. 

Acting  upon  the  principle  that  the  participation  of  the  wifie 
in  the  transfer  of  her  real  estate  must  be  free  and  unconstrainedt 
the  courts  have  held  that  an  agreement  made  by  a  /ems  eoverif 
with  the  assent  of  her  husband,  to  sell  her  real  estate^  is  abso- 
lutely  void  at  common  law,  and  that  such  a  contract  could  not 
be  Miforoed  in  equiiy;  and  that  the  whole  system  of  the  com« 
mon  law  is  opposed  to  the  enforcement  of  the  contracts  of 
married  women  for  the  sale  of  their  real  estate.  And  that  it  is 
a  fundamental  principle  of  the  common  law  that  such  contracts 
are  void,  except  when  she  conveys  her  estate  by  a  fine  duly 
acknowledged,  or  by  some  matter  of  record:  Buihr  v.  BuMng^ 
ham^  5  Day,  492.  Our  conveyance  acts  have,  however,  changed 
the  mode  by  which  a  married  woman  may  convey  her  real  estate. 
It  enables  her  to  do  so  by  joining  with  her  husband  in  a  deed  for 
that  purpose.  And  which,  to  be  effectual,  must  be  acknowledged 
before  one  of  the  officers  of  the  law  authorised  to  take  such 
acknowledgment.  To  give  it  validity,  he  must  tnTn\ntk  her 
separate  and  apart  from  her  husband,  after  having  explained  to 
her  the  contents  and  effect  of  such  deed,  whether  she  executes  it 
freely  and  voluntarily,  without  the  coercion  of  her  husband:  IL 
8.,  1845,  106,  sea  17. 

This  provision  of  our  statute,  it  will  be  observed,  is  an  enlazge- 
ment,  and  not  a  restriction,  of  the  commonJaw  powers  of  a  fimM 
ooverL  It  authorizes  a  less  formal  mode  of  conveyance  than 
was  known  to  the  common  law.  It  gives  to  her  deed,  when  duly 
acknowledged,  the  same  force  and  effect  of  a  fine;  but  if  act 
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adknowbiiged  in  aooonbmoe  with  the  stetate^  no  «tele 
The  statute  most  be  complied  with,  and  if  it  ia  not^  the  deed  ia 
lefty  aa  at  wwnwmn  law,  abadntelj  Toid:  Zone  r.  Soulmrd^  15 
DL  123. 

In  New  Toik  and  Ohio,  where  thej  haye  statntea  similar  to 
0018,  their  oonrta  haye  repeatedlj  reftiaed  to  cnfovoe  the  cod- 
tracts  of  mairied  women  for  the  oonTejanoe  of  their  real  eatate^ 
ind  also  to  reotify  and  refonn  mistakea  in  deeds  made  hj  thea 
for  a  oonTejanee  of  thn  lands;  npon  the  ground  that  their 
deeds,  to  be  effeotaal,  moat  be  admowledged  fteelj  and  Tolm^ 
tariljy  and  in  the  mode  prescribed  hj  the  statate:  EnowUt  y. 
McOambry,  10  Paige,  842;  Jfariin  r.  Dwdiy,  6  Weod.  9  [21 
Am.  Dea  245];  C(wr  y.  WUBam»,  10  Ohio^  305  [36  Am.  Dea  «r]i 
Pureettr.  GoAom,  17  Id.  105  [49  Am.  Dea  448]. 

By  reforming  the  mortgage^  it  was  essentiall j  changed.  As  it 
waa  ezeouted  and  aoknowledged,  the  complainant  could  only 
foreclose  for  the  amoant  of  each  note  as  they  seyerally  became 
doe^  while^  by  that  instrument  as  reformed,  he  could  foredose 
for  the  whole  amoont  of  the  notee^  npon  de&olt  in  the  payment 
of  either  of  them.  Thia  waa  to  change  the  deed  most  materially, 
and  to  make  it  altogether  a  difEerent  iostniment  from  the  one 
execated  by  the  wife  of  Moolton;  and  against  her  consent,  and 
•gainst  the  intention  and  nnderstanding  of  the  parties  at  the 
time  the  mortgage  waa  made,  if  her  sworn  answer  is  to  haye  any 
weight — and  it  standa  oncontnMlioted  by  any  eyidenoe.  Thia 
would  be  to  make  a  deed  for  the  wifo  against  her  consent.  This 
the  court  haa  no  power  to  do;  eyen  the  l^gislatore  coold  not  giye 
it  effect,  unless  ahe  acknowledged  it  freely  and  yolnntarily  is 
the  mode  prescribed  by  the  statate:  Latu  y.  Saulardf  15  HL  123. 

The  court  below  ened  in  reforming  this  deed,  and  in  forecloa> 
ing  the  mortgage  for  more  than  the  first  and  second  notes,  the 
others  not  being  then  due.  The  deovee  of  the  court  below  mnst  be 
reyereed,  and  the  canse  remanded  for  farther  proceedings  not  iocon. 
sistent  with  this  opinion. 

Decree  reyersed. 


Couns  or  Xqvitt  sas  Ko  Powsb  to  Bsioaif  Dsbd  or  Mammip  WoHASt 
Note  to  I%eman  r.  Poor^  19  Am.  Deo.  230;  Oarr  r.  TFUKomm,  M  Id.  87| 
PureeUy.  ChAom,  491±US.  The  principal  owe  Is  dted  to  tfaie  pofait  hi 
Ro^en  y.  Siggku,  48  HL  216;  HiOMng^  y.  Biffgku^  59  Id.  S5;  Boturd  ^ 
TruiUe$  y.  Ikwifoa,  65  Id.  126;  Oglea^  Ooal  Co,  y.  PoMo,  79  Id.  170;  sad 
■ee  it  forthar  dtod  in  Kmoa  t.  Brady ^  74  Id.  477,  and  Bogan  y.  Hogtu^  69  Id. 
490,  as  to  the  Uw  prior  to  the  statate  of  1869,  which  ohsnged  the  mle. 

Thb  pRnrciPAL  oass  is  also  cited  in  BrtUUr  ▼.  KeiU^  61  HL  427,  sad  Eldtif 
V.  /ones,  85  Id.  386,  to  the  point  that  oonyeyanoes  of  married  women  mmt  be 
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iBUMmodo  pnMiibed  by  itetatab  In  oid«  to  b«  vdldi  kkBreUw, 
Tmim^  101  Id.  262,  to  tbt  point  that  nncUr  the  Uw  prior  to  tho  Mt  of  1861 
ft  muxMd  womaii  ooold  not/lienftte  hor  ntl  estata^  ezoept  hj  itriotlj  pona- 
ing  tho  modo  pNMribed  by  statate;  and  see  Hogan  t.  Hogan^  89  Id.  4B0^ 
and  OmoI  T.  rannms  87  Id.  185^  on  thia  lattar  point. 


Hempstead  v.  Dickson. 

OmttmmK  Lrnvo  a*  Tdob  ov  ho  Diam  Bmohs  ho  Dbt- 
onder  a  will  deriaii^;  hia  property  to  trualeee  to  hold  imtQ  bia 
youngeat  ohfld  dioiild,  if  a  male,  attain  the  age  of  twenty-one  yeari,  or 
if  a  female,  eighteen  yean;  and  providing  that  npon  the  determination 
of  the  tnut  all  the  property  ehoold  be  divided  amongst  the  rarviTing 
ohiUran  of  the  teetator,  their  hein  and  iwigne,  aa  teneati  in  oommon, 

Ognii>m«ff  LivDKi  AX  Death  ov  Tbbkasob  Tau  Vmebd  Fd-ompui  Bb- 
can,  mbjeot  to  the  tnut,  nnder  a  will  deviang  the  land  to  tmiteea  to 
hold  ontU  the  youngest  child  of  the  testator  shonUL  attain  majority,  and 
then  to  divide  it  among  the  sorviving  duldren  of  the  testator,  tiJieir  heirs 
and  asugns;  and  this  estate  may  be  alienated,  ia  deaoapdible,  and  may 
be  taken  on  exeention, 

iHiAHor  SHOULD  Bi  PuuBCD  WHSV  Bbubd  oov  ab  DsiBraB;  and  if  prop- 
erly pleaded^  and  wrongfully  disngirdsd  by  tfaaoou%  thaemroanaol 
be  inqnired  into  ooUatezally,  bat  should  have  been  reversed  in  a  direol 
prooeeding. 

EjBonciBnr  for  an  ondxvided  one  Ibarth  of  a  lot  of  land*  Ona 
Lawrenoe  Ryan  died  in  1851,  and  bj  a  will  gaTe  the  lot  in  quea- 
tion  to  tnuteea  to  hold  the  same  until  hia  youngeBt  ohild,  if  a 
malOy  ahoold  attain  the  age  of  twenty-one  yeaxtii  or  if  a  ftmale^ 
eighteen  yeaxtii  in  trust  for  all  the  teatatos^a  aarnving  ohildien, 
their  hein  and  aasignB;  and  upon  the  determination  of  the 
trusty  the  property  ahoold  be  divided  amrnigat  the  aorviTing  ohil- 
dren  of  the  testator,  aa  tenants  in  common.  On  November  U^ 
1849,  the  day  of  his  majority,  Francis  Ryan,  one  of  the  four 
children  of  Lawrenoe  Ryan,  ezeoated  to  the  plaintiflSi  a  deed  of 
all  his  estate  in  the  lot  Two  jadgments  were  rendered  against 
Francis  Ryan,  while  under  age,  and  his  interest  in  the  lot  was 
sold  by  the  sheriff  to  one  Drum,  under  whom  the  defendant 
claims  by  several  conveyances.  The  defendant  was  owner  of 
the  other  three  fourths  of  the  lot  by  conveyances  from  the  other 
heirs.  The  judgments  against  Francis  Ryan  were  regular,  ex« 
cept  that  he  was  an  infant  when  they  were  obtained,  and  the 
nature  of  the  actions  did  not  appear.  The  judgment  being  for 
the  defendant^  the  plaintifls  appealed. 
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B.  B.  WaMnumB,  and  Glaotr  Mi  Oodk^  Cor  the  apptlkaAb 
F.  H.  Hiffgim,  for  the  appelleOi 


By  Ouurij  Yr  ALKBBy  J  •  This  Fooord  praMnto  two  4|iiHtiou  tixt 
oomadflnition.  The  fint  isi  wliothflr  VnaeLi  Bjaa,  lipoo 
tbe  daaib  of  Us  fintliery  took  rack  ma  aitnto  m  wm  liable  to  eze* 
eatioD  until  the  Tocmgest  child  attained  the  age  apeoiiled;  and 
•eeondljy  wkether  the  estate  of  a  nunor  defendant  is  UaUe  to 
■ale  nndsr  a  judgment  leoofeied  against  him  befoe  ke  attains  his 
majority. 

It  will  be  neocsiiiy  to  detomine  the  ellbot  of  this  devise  to 
aniTe  at  a   proper  solntion  of  this  first  question.    The  pkiase- 
oli^  of  the  testator  in  deriaing  the  lot  in  ounU'oreisy  is  peon- 
liar  and  somewhat  ambigooos.    It  does  not  speeifleally  determine 
iriietker  all  of  his  duldrBn  who  were  sorviving  at  the  period  of 
bis  deaik  were  intended  to  take^  or  only  those  who  might  be 
liring  at  the  time  his  joongest  child  should  attain  the  age  sped* 
fied.    Bat  sorriTocBhip  is  refened  to  the  period  of  the  deatk  of 
the  testator,  if  there  be  no  special  intent  maniftst  to  the  con- 
tnHTf,  so  as  not  to  cat  off  the  heiis  of  the  remainderman  who 
shoald  happen  to  die  before  the  tenant  for  life.    Thej-  are  Tested 
and  not  contingent  .remainders.    This  is    now  become    the    set- 
tled, tenhninal  oonstmction  of  the  language  and  the  established 
Bngliah  role  of  construction:    Doe  ex   dmi^   Lomg  t.  Pngg^  8 
Bsm.  h  OresB.  281;  Khtg  t.  King,  1  Watts  A  &  305  [37  Am.  Deo. 
459].    In  Jfoorv  t.  Lyom,  25  Wend.    119,  it  was  held  in  the 
coort  of  errors  that  in  a  derise  of  real  estate  to  one  for  life,  and 
after  his  death  to  three  other  persons,  or  to   the  sorriTors  or 
sorriyor  of  them,  their  heiis  and  assigns  fbraver,  the  xemainderw 
men  took  a  vested  interest  at  the  death  of  the  testator.    In  this 
esse  there  is  no  special  intent  manifested  to  limit  the  estate  t» 
the  heirs  onlj  who  sorrived  the  e?ent  of  his  jomgest  child  com* 
iog  of  sga    And  the  langnage  is  certainly  as  definite  to    limit 
the  estate  to  all  his  duldrBn  who  were  liring  at  the  time  of  hie 
death  as  the  esse  of  Jfcore  ▼.  Lf^e/m^  euprek    And  we  are,  there- 
fore, npon  these  snthcrities^  ss  npon  principles  of  natmral  jiuh 
tioe,  disposed  to  gire  this  dense  of  the    will  the    construction 
that  all  of  the  testatos's  ohildien  who  were  liring  at  the  tune  of  hie 
death  became  the  derisees  of  this  property. 

It  then  remains  to  determine  what  estate  thej  took  at  the 
death  of  the  testator.  Chanodlor  Kent  defines  a  Tested  remsiiw 
der  to  be  a  fixed  interest,  to  take  effect  in  possession  after 
a  particular  estate  is  spent:  4  Kent^s  Oom.  202;  end  reversions 
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and  all  aach  futue  uaes  and  execatoiy  deviaes  aa  do  not  depend 
upon  anj  onoertain  event  or  period  are  veatod  intereate:  Id.  He 
also  laja  down  the  doctrine  that  if  there  be  a  deviae  to  tmsteea, 
and  their  heira,  daring  the  minoriiy  of  the  beneficial  deviflee,  and 
then  to  him,  or  upon  trust  to  oonvey  to  him,  it  oonveja  a  reated 
remainder  in  fee,  and  takea  effect  in  poaaeBBJon  when  the  deriaee 
attains  iwent j-one. 

The  general  role  is,  that  a  trost  estate  is  not  to  continue 
beyond  the  period  required  by  the  pdrpoaes  of  the  trust;  and 
notwithstanding  the  devise  is  to  trustees  and  theb  heii%  thej 
take  onlj  a  chattel  interest^  for  the  trust  in  soch  a  case  does  not 
require  aa  estate  of  a  higher  quality.  If  the  deviaee  dies  before 
the  age  of  twenty-one,  the  estate  descends  to  his  heirs  as  a  vested 
inheritance.  The  master  of  the  rolls  said  the  trustees  in  such  a 
case  had  an  estate  for  so  many  yean  aa  the  minority  of  the  devisee 
might  last:  4  Kent's  Com.  204.  And  Doe  esai  dsm.  WMon  v.  Lea, 
3  T.  R.  41;  Stofnley  v.  Stanlejf,  16  Yes.  491,  and  Doe  ex  dem. 
Flayer  v.  NichoUaj  1  Bam.  A  Oress.  836,  are  in  support  of  this  . 
doctrine.  He  also  lays  it  down  that  ''vested  remainders  are 
actual  estates,  and  may  be  conveyed  by  any  conveyances  operate 
ing  by  force  of  the  statute  of  uses:"  Id.  A  vested  ezeou 
tory  devise  passes  the  eame  estate  as  a  vested  remainder,  and 
may  be  disposed  of  in  precisely  the  same  manner.  It  would 
then  follow,  from  these  authorities,  that  Francis  Ryant  at  his 
father^s  death,  took  a  vested  fee-simple  estate  in  thia  lot^  sub- 
ject to  the  trust  estate  created  by  the  will,  and  that  he  had  the 
power  to  alienate  it  by  conveyance,  and  it  was  descendible  to 
his  heirs  upon  his  deatL  It  was  alao  subject  to  sale  on  ezeou- 
tion,  subject  to  the  trust  term. 

It  is  admitted  that  the  sale  under  these  judgments  was  regiH 
lar,  unless  the  minority  of  the  defendant  at  the  time  of  their 
rendition  rendered  it  irregular.  It  is  said  by  Ohitty,  in  his 
work  on  pleading,  that  ''although  an  infimt  cannot^  in  gen- 
eral, be  sued  in  an  action  in  form  ea  eonlnicte,  except  for 
necessaries,  he  is  liable  for  all  torts  committed  by  him,  aa  for 
Blander,  assaults  and  batteries,  eta,  and  also  in  detinue  for  goods 
delivered  to  him  for  a  purpose  which  he  has  fiiiled  to  perform, 
and  which  goods  he  fails  to  return:"  1  Oh.  PL  87.  And  ia 
all  actions  except  aeeumpeU^  it  has  been  held  that  infiuu^,  when 
relied  upon  as  a  defense,  should  be  pleaded.  In  tids  case  it 
does  not  appear  what  the  actions  were,  whether  for  torts,  for 
necessaries,  or  on  other  contracts.  One  judgment .  was  ren- 
iared   br  defiralt^  and   if  infancy   had  been  a  defense  to  that 
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BotiMm,  it  ahoold  have  been  interpoied.  If  inftiiflj  wit  propetly 
pleaded  and  wiongfullj  di»^guded  bj  the  eoort  in  the  other  oaee^  il 
wma  an  error  wUdi  otmioft  be  inquired  into  ooUatenJljy  but  ■hoold 
Mi¥e  been  xevonod  in  a  direct  prooeediQ^  We  moat  theiefcre  hold 
thftt  Jbeao  jqdgmenta^  and  the  aale  under  them,  were  binding;  and 
tlmt  theae  ia  no  eiror  in  thia  reoorcl,  and  that  the  judgment  of  the 
eourt  below  ahonld  be  aflbned. 
Judgment  affinned. 


Dnvna  or  BaQuaw  ro  '^OnLDBav**  mm  Olub  Imcunm  Tnoaa  larnm 
At  TBRAioa'fl  Diaxk:  OMm  r.  CWBn»  45  Aak  Deo.  4a0|  luiiuJOTinii  t. 
JVeiNMr,  46  Id.  664»  and  notoa  to  tiMM  oiMa. 

LooEAXunr  to  "mr  OnLDaav"  Qxwm  CaiUMaaa  ov  TaRison  Jmm^ 
WttMTE  JwnwmtBp  that  aie  tranwalwiWa  to  oKaontoffat  TTedb  t.  Weeki,  47 
Am.  DeaSSa. 

JxTDaMMBm  ▲OAinr  lavAnas  Sao  Btfitr  t.  SMntom^  IS  Abl  Dm.  IfiSf 
Shaker  r.  Qaiu,  »  Id.  164;  MtDatM  w.  OmmU,  68  U.  W7,  and  nol«  tt 
the 


PBOKIA  BRIDGB  ABSOOIAXION  t?.  LOOMUL 

[9IuaMi»ttS.] 

DlXAflBi  MAT  BB  OlVXV  WW  JUBIM  In  OMM  of  wUUbI  "^'g-Tf^ 

or  f^fti*^**, 

To  OovsraruTB  Whlfol  NaauoxaioB»  Aov  Don  oa  OmnsD  mar  bb 
Ibtbnbbdx  more  noglaot  to  kaop  a  bridgo  In  repair  oaonol^  ofdiaaiilj,  bo 
ollegod  to  bo  wiUfaL 

BanoB  CkncFunr  should  Pbovidb  IvoKBAaBD  OuaBoa  ioaibb?  Kbw 
Dabobbs  ottofod  by  tho  uoo  of  thoir  pimwttj  for  tiia  fwupuoM  of  a  rdl- 
ready  whether  it  ponnittod  tho  raibood  oompoiqr  the  uoo  of  tiie  bridg*^ 
or  it  had  boon  oondonmod  for  laoh  aao. 

Wabt  of  Cabb  or  Plaibtxpt,  CoBTBiBUToro  EhbbtuiIiT  ro  Pbomjob 
AfWii'i^"*,  n  Dbibbsb  to  Aoiiob  job  KBeuoBBOB»  anlnm  hii  nogU- 
gonoo,  aa  oomparod  to  tho  n^gliganoo  of  tho  dof eadaot,  is  so  arach  loss 
oolpablo  as  to  indino  tho  bshmoo  in  his  fafor,  both  being  ia  some  iaalt* 

Kfii>BacB  OF  SiMPLB  Nbolbot  will  hot  Supfobt  Fnmnro  bt  Jubt  ov 
Willful  Kbgliobnob  on  tho  part  of  tho  defendant  is  not  keeping  e 
bridge  in  safe  oondition. 

VuBmoT  OF  FiTB  THouaaai)  Sbtbb  HuBnaan  avn  Fiftt  Doulabs  Mab 
ifhb  Fbbliho  ahd  PaanrniOB  on  tho  part  of  tho  jniy  in  aa  aotioa  for 
nsgiigenoo,  tho  statntoof  HUnois  allowing  no  more  than  fire  ^^^rpvfll 
doOarSy  however  willfal  and  mslioknis  tho  aot  may  bo^  ospodaUy  when 
tiie  ofidenoo  fsihi  to  show  willfnl  or  nialieimis  injniy. 

ftOLB.  OF    DjJCA0Bi    FOB    PBBSOHAL   IbJUBT    IbfUOTBD    BT  KbOUOBBCB  Is 

loss  of  time  daring  tho  oaio^  and  tho  expense  inooired  ia  respeot  of  11^ 
tte  poia  sad  fqfa»w«g  aadeigano  by  the  phuntiff,  and  any  petmaaont 
i^lniy,  sspoeisUy  whoa  it  oaases  a  disability  from  fators  eaertioo,  and 
ooneeqaeat  peoaniaiy  loss. 
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TaMSPAMB  on  the  case  bj  the  appellee  against  the  appellant^ 
die  owner  of  a  bridge  aeroes  the  Illinois  river  a*  Peoria,  for  in- 
juries received  bj  him  while  oroasing  the  bridge  with  his  team 
of  horses.  The  ^ypeUant  was  the  owner  of  lands  adjacent  to 
the  bridge,  and  it  was  alleged  that  by  its  consent  a  railroad 
had  been  kid  theieon  so  close  that  when  trains  passed,  horsea 
crossing  the  bridge  were  liable  to  become-  frightened.  It  waa 
also  alleged  that  it  was  the  duty  of  the  appellani  to  keep  thia 
land  dear  of  all  obatruotions,  and  espeotally  railroads,  and  the 
trains  rnnning  thereon,  so  that  people  might  safely  cross  the 
bridge  with  their  horses;  and  that  the  bridge  was  not  propsc^ 
guarded,  so  as  to  prevent  horses,  whan  frightened,  from  back- 
ing off  the  bridge  through  the  railing.  E^m  the  evidence,  it 
appeared  that  the  plaintiff  was  passing  over  the  bridge  with  a 
team  of  ordinarily  gentle  horses,  and  that  he  was  a  careful  and 
experienced  driver.  When  near  the  end  of  the  bridge  a^jaoeni 
to  the  railroad  the  horses  became  frightened  at  escaping  steam 
from  one  of  the  locomotives,  and  becoming  unmanageable, 
backed  off  the  bridge,  breaking  through  the  railings  and  fell 
with  the  plaintiff  to  the  ground  below,  ii\}uring  the  horses, 
wagon,  and  harness,  and  breaking  the  plaintiff's  jaw,  and 
bruising  him  so  sererely  that  for  some  days  his  life  waa  de- 
spaired o£  He  did  not  fully  recoyer,  and  would  never  be  in  as 
good  a  condition  after  as  before  the  injury.  At  the  time  the  horses 
began  to  back  he  was  sitting  on  the  seat  of  his  wagon,  wrapped 
in  bufialonddns,  and  made  no  attempt  to  get  off  the  wagon,  but^ 
as  some  of  the  witnesses  for  the  defendant  said,  was  sawing  the 
horses'  mouths  with  the  bits,  and  whipping  them.  He  could 
plainly  have  seen  the  locomotiTe  before  the  horses  oommenced 
to  back.  There  was  a  railing  on  the  bridge,  constructed  of  posta 
cut  into  the  string-pieces,  five  inches  square,  braced  on  the  out- 
side at  every  other  post,  with  a  railing  two  by  six  inches  in  the 
center,  and  three  by  five  inches  on  the  top^  and  three  and  one 
half  feet  high,  and  was  strong  enough  for  all  ordinary  use.  The 
top  railing  at  the  place  where  the  horses  backed  off  was  not 
sound,  but,  being  weather-beaten,  did  not  show  it  until  after 
it  was  broken.  A  resolution  passed  by  the  directors  of  the  ap- 
pellant alter  the  location  of  the  railroad  upon  its  land,  ordering 
the  president  and  secretary  to  execute  a  release  of  the  right  of 
way  over  the  land  to  the  railroad  company,  was  introduced  in 
evidence  by  the  plaintiff  for  the  purpose  of  showing  that  the 
appellant  consented  to  the  use  of  its  land  for  the  purposes  of 
the  railroad.    The  tenth  instruction,  given  by  the  court  at  the 
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request  of  the  plaintiff^  informed  the  jnxy  ihftt  thej  mifl^t  taka 
Into  conaideiationy  in  estimating  the  damages,  the  iigiiry  oooa- 
iioned  to  tho  plaintiff's  person  and  inteUeet,  and  his  sofferings, 
pain^  danger  to  his  life,  and  loss  of  time,  in  oonseqaenoe  of  the 
aocidBni.  The  jmy  retained  a  yerdiot  for  the  pi«iS^i»iff  tot  fi^a 
thousand  seren  handled  and  fifty  dbOaia.  The  qaestiana  di» 
cnssaed  on  the  aigament  appear  in  the  opinion. 

JT.  iT.  Purple,  for  the  appellant. 

Mead  and  Wittiameonf  for  the  appellee. 

By  Ooorty  Baiisa,  J.  There  can  be  no  doabt,  as  oiged  bj 
the  eoonael  for  the  appellee,  that  jories  may  give  ezemplaiy  or 
ponitive  damages  in  oases  of  willf ol  negtigenoe  or  malioai  Bat 
it  is  reqoidte  soch  a  ease  mast  be  mad& 

We  look  in  yain  into  the  eyidenoe  of  this  eanse  for  the  proof 
of  any  willfol  negligenee  on  the  part  of  the  bridge  assooiatioiL 
Borne  of  the  witnesses  say  the  bridge  was  unsafe  before  and  at 
the  time  of  the  aooident,  whilst  others  eqoaUy  credible  giy«  a 
contrary  opimon.  That  the  appellants  were  negligent  in  not 
jfftmding  additional  preoautions  against  the  inoreased  dangers 
oooasioned  by  the  oonstntotion  of  the  railroad,  and  its  operation 
by  noisy  maQhinery,  may  be  trae,  bat  it  is  not  of  that  degree 
denominated  willfol.  To  oonstitate  willfol  negligenee^  the  act 
done,  or  omitted  to  be  done,  must  be  intended.  Mere  neglect 
to  keep  a  bridge  in  repair  cannot,  (miinarily,  be  alleged  to  be 
willfal;  and  we  see  no  fects  in  this  case  to  enooaiage  sach  an  idea. 

It  is  of  bat  little  importance  whether  the  bridge  company  per* 
mitted  the  railroad  company  the  use  of  their  bridge,  or  that  it 
had  been  eondenmed  for  mudk  use;  the  obligation  pressed  alike 
upon  the  bridge  company  to  provide  increased  guards  against 
new  dangers.  This  they  did  not  do,  but  it  is  very  doubtful  if 
the  injury  to  the  defendant  was  wholly  caused  from  this  neglect 

The  proof  shows  that  the  want  of  care  of  the  plaintiff  contrib- 
uted very  essentially  to  produce  ihe  accident.  He  saw  and 
heaid  the  locomotiTe;  he  had  time  and  opportunity  to  get  down 
and  take  his  horses  by  the  head,  as  prudent  men  do  every  day 
even  when  plowing  in  their  fields,  on  the  approach  of  a  locomo* 
tive.  It  is  required  of  them  that  they  shall  put  themselves  to 
some  little  troaUe  to  avoid  these  accidents.  Even  when  the 
wagon  was  pushed  on  the  railing,  some  of  the  witnesses  say,  ho 
had  time  to  get  out  and  save  himself.  He  did  not  attempt  to 
do  anything,  but  sat  in  his  wagon  wrapped  in  his  bufialo-skin, 
whipfing  his  horses^  sawing  their   mouths   with  the  reins  and 
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bitBy  and  bo  carelessly  aod  onskillfallj  managing  theni  aa  to 
haTB  oontiibated  veiy  materiallj  to  ptodnoe  the  disaster. 

We  have  said  repeatedly,  in  snoh  actions  for  negligences  thaA 
the  plaintiffy  if  not  wholly  ftee  from  fanlti  mnst  be,  as  compared 
to  the  negligence  of  the  defendant,  so  mnch  less  colpaUe  as  to 
incline  the  balance  in  his  fiftvor,  both  being  in  some  fimli^ 

It  18  true  the  jniy,  by  their  finding,  have  ignored  any  n^g^ 
gence  on  the  part  of  the  plaintiff,  and  found  wiUfol  negligence 
against  the  defendants.  We  do  not  think  the  testimony  sus- 
tains them  in  such  finding;  that  it  is  vastly  the  other  way,  and, 
taken  in  connection  with  the  damages  nawnperl,  five  thousand 
seven  hundred  and  fifty  dollars,  manifests  feeling  and  prejudice. 

Our  statute.  Laws  1853,  p.  97,  which  is  a  copy  of  9  A  10 
Vict.,  c.  93,  in  case  death  ensues  from  such  negligent  acfeiy 
allows  no  more  than  five  thousand  dollan  damages,  however 
willful  or  malicious  the  act  may  be. 

With  what  propriety  the  jury,  in  this  case,  for  an  ii^juij, 
great,  to  be  sure,  but  not  endangering  life^  could  find  this  ver- 
dict, if  not  influenced  by  prejudice,  we  do  not  well  understand. 

We  think  there  is  an  absence  of  proof  of  willful  negligences 
and  no  foundation  established  for  the  damages  awarded. 

The  tenth  instruction  was  too  broad,  and  must  have  had 
great  weight  with  the  jury  in  finding  these  damages.  A  man's 
life  may  be  in  danger,  and  he  receive  no  ii\jury.  The  rule  of 
damages  for  personal  uguxy  inflicted  by  negligence  ia  loss  of 
time  during  the  cure,  and  expense  incurred  in  respect  of  ity  the 
pain  and  suffering  undergone  by  plaintiff,  and  any  pennanent 
ix^juiy,  especially  when  it  causes  a  disability  firam  finture  exer- 
tion, and  consequent  pecuniary  loss.  The  judgment  is  i^ 
versed  and  the  cause  remanded. 

Judgment  reversed. 

Oatov,  0.  J.,  did  not  hear  the  argument^  and  gave  no  opinkm. 

XMFLABT  Daxaob,  whbk  Awabdbd:  B^Hosleify.  Brooki,  onf^p.  26S; 
and  note  ooUeoting  osms.  The  prindpftl  esM  is  refemdio  in  CUy  pf  Chkoago 
▼.  Jfarftii,  40  m.  24d»  as  oontainiiig  a  stateiaent  that  ezempbuy  ^nniagtti 
might  be  given  in  cases  of  willful  nagiigenoe  or  malioe,  and  as  being  the  far- 
thest that  the  ooart  had  gone  in  the  direction  of  giving  poaitive  damagea 

GostnisirroBT  Nsquoihcb  as  Dsfxatino  PLAnmrr's  Rboovxet:  See 
Zmip  V.  Wilmington  etc  B.  R.,  64  Am.  Dea  768;  IMtU Sd^WOiHc.  Ox  v. 
^oKoa,  Id.  672;  Xeecw  v.  NewBe^ard  ete.  B.  B.,  W  Id.  406i  Vidubmg 
€te,  B.  B.  V.  PcUton,  Id.  502,  and  notes  referring  to  other  oases.  The  prin- 
oipsl  case  ii  cited  in  Chicago  eie.  B.  B.  v,  MeKean,  40  HI.  23Sp  to  the  point 
that  if  the  plaintiff,  by  his  own  n^ligenoe  and  want  of  oare^  oontributed 
ssBsntislly  and  materially  to  the  injury,  he  cannot  recover. 
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VxBsior,  wHur  8n  joam  aiOAuai  of  ExoiaaifB  Damaqmms  See  Aay- 
Mond  ▼.  (^  y  XoweS;  53  Am.  Deo.  ff7;  lfSI&«ni  ▼.  Beach,  65  Id.  91;  Jfe- 
IkuMv.Baea,  66  Id.  839;  J^dlolMmT.  ^€w  TarietcB.  B.,ld.  390,  end 
fthe  Bolae  ihflrefak  The  prmcipel  oese  is  died  in  OUeo^  cte.  i?.  i?.  y.  Jf e- 
JTecM,  49  DL  235»  to  the  point  that  where  willfiil  n^^igeooe  ii  not  ihown, 
end  no  fonndetion  for  heerjr  demegee  amrded,  end  the  finding  of  the  jurj 
menifeete  feeling  end  prejndioe,  the  Terdiot  will  be  let  eeide. 

Haul  ov  Damaob  iob  Pkb8oval  Ikjitbt  InnjcnD  mr  NwauawKCE  n 
loee  of  time  dozing  the  ooze,  end  the  expense  inoorred  in  reepeot  of  it|  the 
pein  end  saffsring  nndetgone  by  the  pUuntiiS^  end  any  petmeasnt  injvfj,  ee* 
peoiaUj  wlien  it  eanses  a  diaebitity  from  f ntore  ezertioo  end  ooosequent 
peonniary  loai.  The  prindpel  cese  is  en  anthority  te  this  propoeition  in 
Chkoffo  eie.B,B,Y.  McKeam,  40  m.  239;  CU^  ^  OkkoffQ  r.  Mmnkn,  49  Id. 
S46b  The  jnxy  may  take  into  oontideration  the  pein  end  angoish  of  mind 
eopseqnent  npon  the  injuy ;  Indkma  etc  B,  R  r,  StMae^  62  U.  390;  end  a 
leeofeiy  may  be  had  for  penman  wit  injories*  impairing  fntoia  vMlolDeia  and 
ooassqiMat  peooniafy  loss:  HiiiUoi^  ▼.  2>a^,  106  Id.  141. 


Bees  v.  EAMEa 

WIU    Bl    ImUriD    BT   DBVBMUtAMlB  V    ElBUUTUW    ID  BWBS 

SHBBmr  AHomra  of  JTrDoxBvr  Paid  bt  Hm,  where  llie  exeoatiMi 
aooidflntany  lost  while  in  his  hands  before  the  retain  day,  to  that  ha 
oompeUed  to  pay  the  amoont  of  the  Jndgmenti  and  iHiete,  before 

llie  retom  day,  the  eberiff  oaUed  upon  the  defendants  for  pi^menl,  wiiibb 

they  promised,  bat  afterwards  refased. 

AB8UMP8IT.  The  dedaratioiii,  to  whioh  a  demurrer  mm  «iistal]ied 
by  the  ooort^  saffioienily  appears  in  the  oplzuon.  Hie  aotion  is 
farooi^t  by  the  perBonal  Aoprceentathree  of  the  Bharifll 

AmM^  wni  LoKrmi  €mi  iMif,  for  the  plaintifb  in  error. 

W.  T.  B^Mrgetif  fbr  the  deftodaats  in  error. 

By  Courts  Oatoh,  0.  J.  The  deolaration  in  tbis  oaee  ahowa 
that  by  aooident  the  ezeoatian  waa  lost  while  in  the  iheriflfa 
banda,  and  before  the  return  day;  that  before  the  return  day  he 
oaUed  on  the  dafendanta  in  execution  and  demanded  payment^ 
whioh  they  promiaed,  but  refused  to  make;  that  in  ooofleqnenoe 
of  the  loss  of  the  execution  he  waa  unable  to  return  it  according 
to  the  exigency  of  the  writ^  and  hence  became  liable  to  pay,  and 
did  pay,  the  amount  of  the  judgment;  that  after  the  return  day 
of  the  execution  and  before  he  paid  the  amount  he  again  de- 
manded payment  of  the  dafendanta,  who  again  proouaed  to  pay 
Hf  but  never  did.  On  tUs  state  of  fiiets,  the  law  wiQ  imply 
a  promise  on  the  part  of  the  defendants  to  refund  to  the  sherifl 
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the  amount  wUeh  he  has  thus  paid  to  satisfy  this  debt  The 
sheriff  was  not  bound  to  wait  till  he  was  sued  for  not  retaining 
the  ezeoation.  It  is  sufficient  that  he  was  liable  for  the  amoanti 
and  then  he  had  a  right  to  pay  it  and  sa^s  oosts.  It  is  like  a 
surety  who  Tolantarilj  pays  the  debt  after  his  liability  is  fixed* 
There  the  law  will  imply  a  request  on  the  part  of  the  principaL 

Tlie  cases  whexe  the  sheriff  has  and  where  he  has  not  a  rem* 
edy  against  the  party  whose  debt  he  pays  in  oonsequenoe  of 
omission  of  somo  official  duty  are  very  distinguishable,  and  there 
can  be  rarely  any  difficulty  in  applying  the  rule.  Wherever  he 
acts  male  Jtde^  he  is  without  remedy.  If  he  acts  in  good  futb-— 
if  he  intends  to  do  his  duty,  and  supposes  he  is  doing  it— and 
through  inadvertence  or  accident  he  becomes  liable,  he  has  his 
remedy  over.  If  a  sheriff  suffer  a  voluntary  escape,  he  has  no 
remedy  against  the  debtor,  for  he  knew  he  was  neglecting  his 
duty  when  he  suffered  the  debtor  to  go  at  large;  but  in  case  of 
an  involuntary  escape,  although  he  might  have  guarded  the 
prisoner  closer,  and  was  even  guflly  of  negligence  or  want  of 
proper  prudence  in  not  doing  so,  he  has  his  remedy  against  the 
execution  debtor  if  he  thought  he  was  safe. 

Here  the  declaration  shows  that  the  sheriff  was  guilly  of  no 
willful  misconduct,  but  that  the  execution  was  lost  by  aoddenty 
whereby  he  was  unable  to  return  it.  ^Die  defense  here  ininsted 
upon  is  an  ungracious  one,  and  ought  not  to  be  listened  to  ex- 
cept where  the  policy  of  the  law  requires  that  the  sheriff  should 
be  punished  for  his  misconduct  Then  it  is  admitted,  not  for 
any  intrinsic  merit  in  the  defense  itself,  or  the  pariy  malring  it^ 
but  as  an  example  and  as  a  punishment  for  the  misconduct  of 
the  officer.  The  demurrer  to  the  declaratfon  sboald  have  been 
overruled. 

The  judgment  must  be  reversed  and  the  caose  remanded. 

Judgment 


Stone  v.  Gabdneb. 

Jusnos  RsQmBss  tbat  Fabtt  shall  Sumn  len  bb  Owv  Liflwy 

without  flzouM. 
OoeaT  or  EQUirr  his  No  Powxr  id  Dispmhss  with  Fluv 

OF  SxATun. 
HoncT  to  Rkdom  Laitd  vrom  Exaoimoir  Sals  icat  bs  Pad  to  the  ad« 

miniBtrator  of  the  deoeaaed  Bheriff,  to  his  depiity»  or  to  the  poiehaier. 
CucRx  or  CouBT  IS  NOT  Profbb  Pkbson  to  Dxrosrr  MoHxr  with  worn 

EsDExmoN  or  Land  sold  under  execution. 
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Bill  in  equity.  Ftam  the  tUegBtioDB  and  prooAiy  it  appean 
that  the  defiandaata  below,  Matthias  and  Marvin  Slooe^  in  De- 
eembery  1855,  recovered  judgment  against  the  oamplainant, 
Gardner^  for  ana  hondred  and  seven  dollars  and  ei^teen  oenta 
and  oosta.  On  December  19,  1855,  execution  was  ivued  and 
levied  bj  the  sherifi^  Wilson,  on  a  tiact  of  land  worth  one 
thousand  six  hundred  dollars,  and  on  January  26,  1856,  the 
entire  trset^  which  was  alleged  to  be  susceptible  of  division,  was 
sold  to  the  Stones.  On  Januazy  26,  1857,  Gkuniner  deposited 
with  die  derk  of  the  circuit  court  one  hundred  and  thirtj-fbur 
dollars  and  forty  cents  fi)r  the  redemption  of  the  land.  This 
money  the  defendants'  agent,  Olney,  refused  to  receive^  and  on 
February  24th  it  was  retuxned  to  Gardner.  On  February  21st 
Ghrdner  confessed  judgment  for  foor  hundred  and  four  dollars 
and  sixty-six  cents  in  iavor  of  one  Gilbert,  so  that  the  latter,  as 
a  judgment  creditor,  might  redeem.  Wilson,  having  died,  Gilbert^ 
en  April  24th,  paid  the  then  sheriff,  Tisdell,  the  amount  of  the 
judgment,  with  interest  and  coste^  for  which  the  land  was  sold,  and 
on  May  5th  received  it  back  again,  but  did  not  at  the  time  deliver 
to  the  sheriff  an  execution  on  his  judgment  A  decree  was 
rendered  that  upon  payment  of  the  purohase^noney,  with  ten  per 
oent  interest  and  oosts,  the  purchasers  should  reconvey  to  the  conii 
plainant  Gilbert 

L.  W,  Pray  amd  W,  T.  Burgest^  for  the  plaintiflh  in  error. 

S.  A,  HurOnUf  for  the  defendants  in  error. 

By  Court,  BnamoB,  J.  This  esse  presents  a  series  of  blunders^ 
ef  which  the  defendant  here,  Gardner,  must  be  the  victim. 

The  sacfifioe  of  a  large  estate  for  a  small  sum  of  money  is  always 
to  be  regretted;  but  justice  requires  that  a  party  shall  suffer  for  his 
own  laches  when  without  excuse. 

Had  the  defendant  here,  Gardner,  applied  at  the  proper  time, 
at  the  earliest  practicable  moment,  to  the  oourt  whence  the 
execution  issued,  to  set  aside  the  sale  on  the  ground  that  the 
whole  tract  was  sold  when  it  was  susceptible  of  a  just  division — 
if  the  £M)t  was  so— and  made  proper  proof  of  the  fact,  the  court 
mi^t  hove  set  it  aside  and  directed  a  new  execution  to  issue. 
But  he  did  not  do  so;  he  made  no  effort  at  relief  in  this  direc- 
tion,  and  turned  out  the  whole  tract  himself  to  the  sheriff  to 
selL 

Again:  he  knew  of  Uie  sale  by  the  sherifi^  and  of  the  amount 
necessary  to  redeem,  and  the  day  on  which  hi*  right  to  redeem 
eo^red.     Yet  he  does  nothing  but  fold  his  arms  in  unoonoem 
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and  Bofibn  the  day  to  elapBe,  and  not  until  Januazy  26,  1857, 
some  three  weeka  or  nune  after  the  tune  had  ezpiredi  does  ho 
oonaider  it  neoeesaiy  to  move  in  the  matter.  On  that  day  he 
depodted  with  the  dark  of  the  oironit  oonrt  an  amount  hucgd 
enough  to  redeem  the  land;  hut  the  day  of  graoe  had  passed, 
and  the  derk  had  at  no  time  any  ri^t  to  reoeiTe  the  money;  ao 
he  can  take  nothing  by  that  motion. 

This  money  being  refused  by  the  puzehasers  or  their  agent, 
Olney,  on  tiie  twenty^ourth  of  Februaty  following,  Gardner 
received  it  bade,  he  hATing,  on  the  twenty-first  of  February, 
confessed  a  judgment  in  favor  of  one  Gilbert,  for  four  hundred 
and  four  dollars  and  sisty-aix  cents,  to  make  him  a  judgment 
creditor,  so  that  he  might  redeem*  On  the  twenty-fourth  of 
April,  Gilbert  paid  to  the  then  sheriff  Tisddl  (the  sheiiff  Wilson, 
who  made  the  sale,  haviog  died),  the  amount  of  the  judgment, 
interest,  and  costs  for  which  the  land  was  sdd,  and  <m  the 
fifth  of  May  following  recdved  it  back  again.  On  paying  this 
amount  to  the  sheriff  to  redeem,  he  did  not,  as  the  statute  re- 
quires, ddiver  at  the  same  time  to  the  sheriff  an  execution  on 
his  judgment:  R.  L.  1845,  a  57,  sea  14;  and  of  course  gained 
nothing  by  that  proceeding.  On  that  day,  Gardner  filed  his 
bill  of  complaint  and  obtained  a  decree  in  his  favor,  to  the  effect 
that,  on  paying  the  purchase  money,  with  ten  per  cent  and 
costs,  the  purchaser  should  reconyey  to  him. 

We  are  at  a  loss  to  find  a  single  hodc  on  whidi  to  hang  tiiis 
case.  We  do  not  know  of  any  power  existing  in  a  court  of 
equity  to  dispense  with  the  plain  requirements  of  a  statute;  it 
hab  been  always  disclaimed,  and  the  real  or  supposed  hardship 
of  no  case  can  justify  a  court  in  so  doing.  When  a  statute  has 
prescribed  a  plain  rule,  free  from  doubt  and  ambiguity,  it  is  as 
well  usurpation  in  a  court  of  equity  as  in  a  court  of  law,  to 
adjudge  against  it;  and  for  a  court  of  equity  to  relieve  against 
its  provisions  is  the  same  as  to  repeal  it:  FonbL  Bq.,  b.  1,  c.  1, 
sea  3. 

If  the  sheriff  who  sdd  the  land  was  dead,  what  did  it  matter 
to  the  judgment  debtor!  He  knew,  or  should  have  known,  he 
could  pay  the  money  to  his  admimstrator,  or,  as  has  been  hdd 
in  the  case  of  MtChuh&y  v.  MoNmHy^  3  Gilm.  579,  to  his  deputy, 
and  certainly  to  the  purchaser:  R.  L.  1845,  a  57,  sea  IS. 
He  did  not  choose  to  do  dther,  but  was  content  to  depodt 
the  amount  in  currency  with  the  derk,  whose  right  to  recdve 
it  was  no  better  than  that  of  the  town  constabla  This  right  to 
redeem  is  a  statutory  privilege,  and  its  behests  must  be  obeyedt 
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Yrom  begnuiiiig  to  end,  the  oompkbuaat  wmum  to  hsra  been 
doomed  to  blundeny  nntily  from  their  npetitko,  hm  htm  lort  a 
TalnaUe  property. 

Whikt  oar  law  allowing  redemptioiui  noMiiii  aa  h  i%  it  may 
be  eaqpeoted  that  freqMit  oana  of  thia  kind  may  oooor,  ibe 
party,  by  reaaon  of  the  imalliwiai  of  the  amount  of  the  judgment^ 
not  being  impelled  to  any  great  aotiiity.  In  a  ooontry  where 
money  is  worth  Taady  more  than  the  rate  allowed  a  porohaaer 
on  redemption,  it  ia  not  at  all  probable  that  any  penon  other 
than  the  judgment  creditor  will  be  a  bidder  at  aaob  nleii  and 
he  only  aa  the  last  ohanoe  to  get  ■eooiity  for  hia  debt  Were 
there  no  redemption,  and  theae  aalea  open  to  fiur  and  free  eom> 
petition,  not  below  a  oertain  yalnation,  it  ia  qnite  probable  aooh 
eaaea  of  great  hardahip  would  rarely  oooor,  and  man'a  piiipettj 
woold  be  aold  for  ita  real  yaloe,  or  neaiiy  aa 

On  full  oomddenition  of  all  the  allegatuma  and  proofli  in  thia 
eanae,  we  are  of  opinion  that  the  bill  oontaina  no  eqnity  upon 
which  to  baae  the  relief  decreed,  and  that  the  decree  ia  onwarranted 
by  the  llMsta^  and  nnaapported  on  correct  equitable  prinoiplea.  The 
decree  ia  therefore  reveraed  and  the  bill  diamiaaed. 

Decree  reveraed* 

Whih  EQunr  will  Rmma  Riuo  BMUima  or  LAtaamt  8m  AnM  ▼. 
Tkon^pmm,  M  Am,  Dec  128,  and  note  diMnuring  the  qaaitioni  alao  Hmdttm 
r.  Lagbm,  48  Id.  1871  Jolmmm  t.  Timl9^  02  Id.  212;  Mamhatt  t.  Mesm,  88 
U.444»  and  the  Botaa  thereto;  and  aeo  partieaUriy  fTstl'f  jldrnVy.  ThomUtm^ 
84  Id.  184^  as  to  hushea  in  aiaertixig  oUim  as  barring  the  right  to  redaenk 

Who  d  to  Baomra  BcDiiinioN  Momir  raoM  Salb  ov  Ezaocnoirt 
JObiii  T.  PeopUt  38  Am.  Deo.  641,  and  note.  The  prinoipal  ease  ia  dted  ia 
LUOerr.  PeopU^  43  BL  193,  to  the  point  that  the  dark  of  the  court  ia  not 
the  proper  penon  with  whom  to  d^MMtt  nuauj  for  aooh  a  pnrpoae;  the  re- 
iamptfon  maotj  oan  be  paid  to  the  depaty  aheriil^  or  to  the  adadaiatnter  el 
a  ahiniil^  if  he  ia  dead,  ortothepordhaaarhimaell 
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[ai>iuaMB,aia.] 

QmnaiL  Ban  Chuxaona  or  PLAmmy  mat  'n  Snowv  nr  Ifmaanoa 
or  DAiiaoni  in  aa  action  lor  libel,  bat  evidence  oannot  be  given  of  par* 
ticolar  acta,  and  what  partioolar  peraoos  may  have  charged  or  aaapeoted. 

Tmutb  or  liDBf  OAH  oiTLT  M  Showit  UiTBSB  pLBA  or  JuarmoAXioir. 

PusucAnoa  or  Similab  AancLa  in  AKOTRaa  Papbb  oaitvct  bb  Showb 
hi  mitigation  of  damages  in  an  aotion  for  libeL 

Qbbxbal  laacB  cr  Ijskl  AmoTB  PLAnrnrr^a  Iitnogbnob  or  OHAnoa  d 
which  he  oomi 
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Aonov  for  libel  by  John  Collins  a||;am8t  the  publiahen  and 
proprietan  of  the  Ghicago  Daily  Times.  OollinSy  who  was  a 
hackmaDy  was  aoooaed  of  robbing  a  ooantryman,  was  denoimoed 
as  a  thief,  and  was  asserted  to  have  several  times  escaped  from 
punishment  for  crimes  through  the  agency  of  false  swearing. 
Evidence  showing  the  plaintiff's  bad  character  was  introduced 
by  the  defendants  in  mitigation  of  damages.  A  witness  for  the 
defendants  testified  that  prior  to  the  publication  of  the  artide 
there  were  reports  in  circulation  that  the  plaintiff  was  generally 
suspected  of  theft  and  robbery.  The  witness  was  asked  what  those 
reports  were,  but  the  court  declined  to  admit  the  evidence,  and 
also  declined  to  admit  evidence  that  the  plaintiff  was  Buqteoted 
by  his  neighbors  of  the  act  charged.  The  court  fbrther  rejected 
evidence,  offered  in  mitigation  of  damages,  that  on  tiie  day  be- 
fore the  publication  of  the  article  in  question  a  similar  artide 
was  published  in  another  newspaper,  the  Chicago  JoumaL  The 
jttiy  were  instructed,  among  other  things,  that  the  defendants, 
by  their  plea  of  not  guilty,  admitted  that  the  plaintiff  was  not 
guilty  of  the  ohaige  alleged  in  the  libeL  The  juxy  returned  a 
verdict  for  the  plaintiff  for  three  hundred  and  fifty-eight  ddUais. 
The  defendlmts  appealed,  and  assigned  as  error  the  refasai  ot  Cne 
court  to  grant  a  new  trial,  rejection  of  evidence  offbred,  and  the  fore- 
going instruction  of  the  court, 

Thomas  ffayne  and  J.  Lyie  King,  for  the  appellantSi 

C.  S.  Camerony  for  the  appellee. 

By  Court,  Walker,  J.  It  was  uudsted  that  the  court  below 
erred  in  refusing  to  permit  defendants  below  to  show  in  evi- 
dence that  a  similar  publication  to  the  one  made  by  them  had 
appeared  in  another  newspaper  in  the  dty  shortiy  before  that 
published  by  them.  It  seems  to  be  the  doctrine  that  a  de- 
fendant in. an  action  for  slander  or  libel  may  mitigate  dam- 
ages in  two  ways:  1.  By  showing  the  general  bad  character  of 
the  plaintiff;  and  2.  By  proving  any  facts  which  tend  to  dis- 
prove malice,  but  which  do  not  tend  to  prove  the  truth  of  the 
charge:  Eerier  v.  Cahoiy  2  Oilm.  34.  Its  truth  can  only  be 
shown  under  a  plea  of  justification,  and  hence  any  evidence 
tending  to  show  its  truth  would  be  in  violation  of  the  rule. 
Anything  which  tends  to  show  that  the  plaintiff  sustains  a  gen- 
eral bad  character  is  proper  evidence  in  mitigation,  because 
there  can  be  less  injury  inflicted  on  the  man  who  has  a  gen^ 
oral  bad  character  than  on  one  whose  general  character  is  good. 
But  it  is  a  general  rule  that  the  character  of  either  a  witnem  or 
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fMU-tj  cannot  be  impeaehed  bj  special  acta,  for  no  man  ia  aap- 
poaed  at  all  timaa  to  be  prepazed  with  the  proof  to  meet  eferj 
indiTidnal  act,  but  ia  preaomed  at  all  tunea  to  be  prepared  to 
aapport  bia  general  diaraoter.  Wrtneoaea  under  the  role  can 
only  testify  to  the  general  repatation  amoogBt  the  party's  aaao- 
ciateSy  and  not  of  partionlar  acta,  and  whftt  partioolar  indiTid- 
lads  may  have  charged.  The  repoblication  of  a  libeknia  article 
from  another  paper  ia  substantially  the  same  thing  aa  repeating 
whAt  an  ixidividoal  may  have  said  of  the  defendant.  It  seems, 
therefore,  to  follow  that  it  coold  not  be  admitted  to  show  hia 
general  bad  character.  Evidence  that  the  plaintiff  was  suspected 
by  his  neighbors  of  the  act  charged  is  not  admissiUe  in  miti- 
gation of  damages,  under  the  general  issue:  Toimg  r.  BennaU,  i 
ScaoL  43.  And  if  it  were  offered  as  tending  to  establish  the 
truth  of  the  charge,  it  was,  under  the  rule,  equally  inadmissible. 
If  admitted,  its  effect  would  tend  to  produce  that  impression  on 
the  minds  of  the  jury,  and  would  be  to  permit  the  defendant  to 
do  that  indirectly  which  he  has  no  right  to  do  directly. 

It  was  uiged  that  the  court  erred  in  not  permitting  the  wit- 
ness to  testify  in  detail  what  people  generally  said  in  regard  to 
plaintiff  being  guilty  of  theft.  The  witness  had  already  testified 
that  prior  to  the  publication  of  this  article  there  were  reporta  In 
circulation  that  plaintiff  below  was  generally  suspected  of  theA 
and  robbery.  And  we  are  at  a  loss  to  perceive  upon  what 
grounds  the  defendants  had  a  right  to  have  these  reports  detailed 
to  the  jury.  It  would  lead  to  endless  investigation  and  coUa^ 
«ral  issues  as  to  what  these  reports  were,  who  circulated  them, 
and  would  tend  to  consume  time,  increase  expense,  and  produce 
confusion,  by  burdening  the  case  with  immaterial  circumstances, 
where  no  beneficial  result  would  be  attained.  Where  it  was 
proved  to  the  jury  that  the  plaintiff  was  generally  suspected  of 
being  a  thief,  the  evidence  was  as  complete  as  it  could  be  by 
giving  the  particulars  of  what  each  person  said  who  circulated 
the  rumor.  What  they  said  would  not  tend  to  give  it  additional 
wdght.  And,  both  in  reason  and  from  practice,  it  was  not 
firoperly  adminible. 

It  waa  urged  that  the  court  erred  by  instructing  the  jury  that 
when  defendant  pleaded  the  general  issue  they  admitted  the 
plaintiff  waa  innocent  of  the  charge.  While  this  is  not  the  lan- 
guage of  the  plea,  it  is  undoubtedly  the  effect  of  such  a  plea: 
Begmer  ▼.  Caboi^  2  Oilm.  89.  That  plea  denies  the  act  charged 
in  the  declaration  only,  and  the  truth  or  falsehood  of  the  charge 
cannot  be  inquired  into  under  that  issue.     Its  falsehood  stands 

Am.  Dm.  Vob  LXXI— U 
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admitted  by  the  parties;  and  the  instraotion  as  given  oonld  nol 
have  misled  the  jmyy  and  was  not  erroneotia. 

Upon  the  whole  leooid,  no  enor  la  peroeived  for  whioh  tiie 
Judgment  should  be  leveraed,  and  it  mnst  therefore  be  aiBrmed. 

Judgment  affirmed. 

QxNKEAL  Bad  OHJJuanm  of  PLAnmnr  Ma.t  n  Showk  nr  Ifmaixiov  or 
Damaob  in  an  aatioa  for  libel  or  dander:  Antkonf  ▼.  Skphena^  13  Am.  Boo. 
497,  and  notei  Da/ugUus  ▼.  Toutey^  20  Id.  616;  King  ▼.  J7oof,  21  Id.  102^ 
Mbnon ▼.  Zotoeff, 24 Id.  96;  LoMMr.  8nell,2S  Id.  468;  WeUenv.  /onef ,  29 
Id.  261;  8km§r,  rarttey,99  Id.  762;  WeAerbee  t.  Mar^  61  Id.  244;  and 
•00  ako  Maynard  t.  Beardsley,  22  Id.  695;  Byrhei  r.  Mtmohon,  41  Id.  212; 
and  ao  to  partloiilar  aoto  or  reporti^  boo  8€tnder§  t.  Joknson^  86  Id.  664,  and 
prior  cases  in  note;  note  to  Stone  ▼•  Vameif,  99  Id.  767.  Under  the  general 
bsae,  it  is  notoompotont  to  prove  in  mitigation  of  damages  that  a  partioolar 
romor  prevailed  in  the  neighborhood  that  the  plaintiff  was  guilty  of  the 
ehaige:  Storeg  ▼.  JBarfy,  86  HI  462;  and  in  a  suit  for  libel  imputing  adultery 
to  the  plaintiff  with  a  negro  woman,  evidenoo  that  the  plaintiff  was  gener* 
•Uy  repated  and  believed  to  bo  the  father  of  the  oolored  child  in  question  is 
likewise  inadmissible  under  the  genersl  issue  for  the  pnzposo  of  mitigating 
damages,  or  for  any  other  puposo:  Strader  v.  Sn^fder,  67  Id*  410;  both  oiting 
the  principal  ease. 

RspxTEnoN  or  SLannxBouB  Bepobt  albbadt  or  Gbodlaxiov  BsiiDSBa 
0ns  Lxablb  Tmauofon:  Kom^  v.  MeLaughHnf  66  Am.  Doa  MS.  and  note 
eolleeting  prior 
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rso  iLUXon,  saa] 

JuMMnrr  von  Tazb  is  Fatally  Daraonva  if  it  does  not  show  Hiaanioasl 
of  the  tax  for  which  it  was  rendered.  The  nso  of  nomersls  simply^ 
without  any  words  or  marks  to  show  for  what  they  stuid,  is  insafBdeni 

Bboo(bi>-Book  or  JimaKxsTa  vob  Tazb  d  Sxtaratb  akb  lyparMDaat 
RaooBD,  under  the  Illinois  statate^  xad  the  record  of  a  jndgmant  thsfelB 
most  bo  complete  in  itself,  withoat  reference  to  the  genenl  reoorda  of 
thecoort 

Ejsctmbht.  The  plaintiff  olaimed  under  a  aale  for  tazaa  in 
panmanoe  of  a  judgment,  an  ezemplifioatiain  of  the  reoord  of 
which  be  introduced  in  evidence.  The  convening  order  of  the 
court  waa  oopied  from  the  book  of  general  recorda,  and  the 
reat  of  the  ezempliffcationy  which,  waa  aimply  the  judgment 
order,  from  the  book  containing  the  judgmenta  againat  delin- 
<|iient  landa.  The  judgment  waa  for  "248,^.aa  farther  appeara 
fai  the  opinion.  The  defendant  moved  to  exclude  the  plaintiff'a 
avidence,  because  there  waa  no  valid  judgment  for  the  aale  of 
the  land  in  queation,  and  the  court  auatained  the  motioiu 
Thereupon  the  jury  rendered  a  verdict  for  the  defendants 
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Ocu4fy  and  Judd^  for  the  appeUani. 
J.  S.  BaOey,  for  the  appellee. 

By  Coorty  Catov,  C.  J.  The  fint  qneition  to  be  oonrid- 
ered  in  this  case  ia  whether  (he  jadgment  for  the  taxes  was 
sufficient  Waiving  ihe  question  of  the  snfficienoy  of  die  de- 
eripdon  of  the  propertjy  we  think  the  jadgment  fatallj  defect, 
(▼e  in  not  showing  the  amount  of  the  tax  for  which  judgment 
was  rendered.  The  six  columns  at  the  right  hand  of  the  table 
in  the  judgment  are  headed  respeotiTelj,  commenoing  at  the 
left  hand,  '< yaluatian,"  ''state  tax,**  ''state  speda],'*  '^countj 
tax,"  "  county  sp.  tax,"  "  total"  Opposite  the  tract  in  quesdon 
are  the  following  figures:  In  the  first  column  mendoned,  240;  in 
the  secoDd,  84;  in  the  third,  61;  in  the  fourth,  72;  in  the  fifth, 
84;  in  the  sixth,  248.  The  tract  is  not  at  the  head  of  the  table. 
Other  figures  are  at  the  heads  of  the  columns,  opposite  the  first 
lot,  and  there  is  no  mark,  sign,  or  abbreyiadon,  in  any  way  con- 
oeoted  with  these  figures,  showing  for  what  thej  stand,  hk 
no  part  of  the  judgment  does  the  word  "dollar,"  ''ceint^"  or 
''mill,"  occur,  nor  any  abbreviadon,  character,  or  sign  repre- 
senting either  of  these  words,  or  any  other  denominadon  of 
money.  ^Die  tax  was  248,  and  the  judgment  was  for  248,  and 
that  is  all  that  can  be  made  of  it  To^  may  guess  it  was  for 
two  hundred  and  forty-eight  dollam,  or  cents,  or  mills,  but  at 
last  it  is  but  a  guess.  In  some  parts  of  the  State  the  Talue  of 
one  hundred  and  sixty  acres  of  land  and  the  rate  of  taxation 
might  be  such  that  the  tax  would  be  two  hundred  and  forty- 
eight  dollars,  while  in  others  it  might  be  but  two  hundred  and 
forty-eij^t  mills.  And  shall  we  look  upon  the  map  and  see 
whether  it  u  in  a  rural  district,  or  near  a  great  city,  to  en*. 
ble  us  the  better  to  guess  what  these  figures  probably  meant! 
I  do  not  think  we  have  sunk  to  so  low  a  degree  of  uncer- 
tainty, nor  ha^e  we  attained  such  a  perfection  of  intuidTe 
knowledge^  as  to  justify  us  in  saying  we  guess  what  these 
figures  meant,  or  to  enable  us  to  say  we  know  what  they  meant. 
Eiowhere  in  any  courts  we  will  Tenture  to  assume^  ha^s  mere 
numbers,  without  denominations,  been  held  snflhAwnt  in  a  judg- 
ment Would  an}rbody  doubt  that  a  judgment  in  any  other 
sort  of  proceeding,  for  "248,"  would  be  utterly  Toid  and  non* 
ssDsicall  And  we  know  of  no  reason  why  such  a  Judgment 
should  not  be  sustained,  if  we  sustain  this.  Oonrts  have  gen- 
erally been  more  strict  and  technical  where  land  is  sold  for 
taxes  than  in  any  other  cases,  but  here  we  are  asked  to  sanction 
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a  degree  of  laxity  which  it  was  never  before  dreamed  could  be 
sustained  in  the  proceedings  of  the  most  informal  tribunals* 
It  has  been  said  in  argument  that  the  statute  has  given  a  form 
for  ihiB  part  of  the  judgment^  and  as  in  that  form,  the  column 
under  the  head  "amount  of  tax,"  neither  the  word  "dollary" 
^'cent^"  or  ''mill"  is  given,  nor  any  character  representing 
them,  we  are  therefore  to  infer  that  the  legislature  did  not  in- 
tend that  such  words  or  characters  shoold  be  used  to  designate 
the  denominations  intended  to  be  represented  bj  the  figures  to 
be  set  down  in  the  column.  As  well  might  it  be  argued  that  be> 
cause  in  the  form  given  by  the  act  the  column  is  left  a  total 
blank,  it  was  the  intention  of  the  legislature  that  it  should  be 
so  left  in  the  judgment  If  the  form  is  to  be  so  literally  fol- 
lowed in  regard  to  denominations,  it  may  with  the  same  pro- 
priety be  so  followed  by  omitting  the  figures  also.  The  figures 
without  denominations  are  as  senseless  as  would  be  denomina- 
tions without  figures.  Had  the  figures  also  been  omitted,  then 
had  the  legislative  form  been  followed  in  the  strictest  and  most 
literal  sense.  We  are  now  asked  to  sanction  as  literal  an  ob- 
servance of  statutory  forms  as  that  adopted  by  the  justice  of 
the  peace,  who  adminiBtered  a  statutory  oath  to  the  witness^ 
thus:  ''You  do  solemnly  swear  or  affirm,  as  the  case  may  be^" 
eta  Nay,  we  are  asked  to  go  much  further,  for  there  was  a 
mere  surplusage,  while  here  is  an  omission  of  an  essential  part 
of  the  judgment,  which  the  legislature  as  much  intended  should 
be  filled  into  the  blank  as  was  that  which  was  filled  in.  The 
legislature  intended  that  the  blanks  left  in  its  form  should  be 
filled  up  with  whatever  was  necessary  to  show  with  certainty 
what  was  the  amount  of  the  tax  for  which  the  judgment  was 
rendered.  While  we  are  dispcsed  to  cany  out  the  manifest  de- 
sign ai  the  legislature,  by  reasonable  intendments  in  fiftvor  of 
tax  proceedings,  we  can  not  go  so  far  beyond  what  was  ever 
before  asked  of  any  court,  in  favor  of  any  proceedings  of  any 
judicial  tribunaL  Such  an  omission  as  this,  in  any  judgment 
of  any  court,  would  be  everywhere  treated  as  rendering  it  a 
perfect  nullity,  and  so  we  hold  this  to  be. 

Before  this  judgment  could  be  reversed,  there  are  other  diffi^ 
oulties  of  the  gravest  character  to  be  surmounted,  and  which  we 
do  not  now  choose  to  discuss  at  length.  The  statute  requires 
ihe  judgment  for  taxes  to  be  entered  in  a  sqiaiate  record,  in 
wnich  no  other  orders  or  judgments  of  the  court  are  to  be 
entered.  It  is  by  itMlf  a  separate  and  independent  record. 
This  record  does  not  show  what  is  sometimes  called  the  conv«n* 
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Ing  order  of  the  oonrt.  It  doet  not  bIiow  bj  wham  Urn  ooart 
was  held,  nor  even  in  what  court  the  judgment  was  pranoanoed. 
It  morel/  ihows  the  entiy  of  the  judgment  order.  Oiere  it 
begins  and  there  it  stops.  We  imagine  it  would  be  TBsy  diffieolt 
to  show  that  sneh  a  mere  naked  order,  enteted  In  a  separate 
book,  hj  itself  not  showing  any  of  those  things  wlueh  are 
always  required  to  appear  on  the  face  of  eveiy  reoord  to  give  it 
Talidity,  eonld  be  helped  out  by  going  to  the  genenJ  reoord  of 
the  conrt  and  copying  theiefirom  the  ooiiTening  and  other  orders 
necessary  to  be  shown  to  make  it  a  judicial  record,  and  attach- 
ing them  to  the  judgment  for  taxes  taken  trom  another  book, 
and  thus  make  up,  in  apparent  fiam,  an  exemplificalion  of  a 
judgment.  But  we  do  not  propose  to  go  into  a  discinssinn  of 
this  question  now,  fer,  admitting  that  the  reoocd  in  whioh  the 
judgment  for  taxes  was  entered  had  shown  upon  this  sabjeot 
everything  reqnirite  in  a  court  record,  still  we  find  that  this 
judgment  is  utterly  void  for  uncertainty  in  the  amount,  or 
rather  because  the  judgment  is  for  no  amount  whaterer.  It 
has  been  so  often  dedded  by  this  court  that  a  defendant  in 
ejectment  may  take  this  otgectian  to  the  plaintJATs  proof  with> 
out  showing  title  in  himself  that  we  do  not  deem  it  neces- 
sary to  refer  to  the  cases  eren,  or  to  say  one  wocd  in  support  of 
the  proposition. 

The  judgment  must  be  sffirmed.  • 

Judgment  afSrmed. 

Brsbsb,  J.  I  cannot  concur  in  thii  opinion.  The  form  pux^ 
sued  by  the  collector  is  predaely  the  form  given  hf  the  statute; 
and  so  is  the  entry  of  the  judgment,  It  is  certain  to  every 
ordinary  Intent  that  the  figures  in  the  proper  ^^ntnua  indicated 
cents,  or  dollars  and  cents.  The  most  common  man  would  so 
understand  them,  and  could  not  be  misled  by  them.  Hie  fig- 
ures "2  48''  must  of  necessity  mean  two  dollars  and  forty-eight 
cents,  or  two  hundred  and  forty-eight  cents,  which  is  the  same. 
Mills  are  never  expressed  in  that  way.  Courts  of  justice  miist 
draw  the  same  conclusions  from  the  same  facts  which  the  mass 
of  community  would  draw  fiom  them.  Taking  the  columns 
with  their  headings,  and  the  figures  in  them  as  they  stand,  can 
any  reasonablo  man  doubt  that  dollars  and  cents,  or  cents  only, 
were  intendedt  I  think  not.  It  is  not  certainty  to  every  in> 
tent  in  partieolar  that  is  required  in  such  proceedin^u  but  com^ 
men  certainty* 
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JuBOioDiT  flo&  Taxes  n  Fatally  Dztbotiyb  it  It  wm  vor  Show 
AuoxnxT  OF  Tax  for  which  it  wm  rendered.  The  nee  of  nnmerali,  withoml 
some  maA  or  word  indicating  for  what  thejr  etand,  ii  innifficient  The 
prinoipel  oaae  hea  been  died  and  followed  on  thii  ptopodtion  in  OUfmm  t. 
CUy  qf  Chicago^  22 IIL  072;  Bppinger  ▼.  Kithy,  23  Id.  628;  Pottotn  t.  OadB^ 
46  Id.  867;  PiiUbwrgh  etc.  Ity  t.  CfUyqf  Chicago,  63  Id.  83;  Woodi  ▼.  Free^ 
man,  1  Wall  400;  People  ▼.  San  Frandsoo  Savinge  Umon^  81  CaL  186;  and 
see  it  approved  bat  dirtingniihed  in  SUUm  ▼.  KennkoU,  46  DL  202. 

JUDOKSHT  fOB    MoiTXT    MUST   SfBOOT    SUM  XIT   WoBM  OB   XV  FiaUBB» 

with  tome  mark  or  oharaoter  to  indicate  what  they  repreaent:  Avery  ▼.  Bab» 
cock,  36  BL  177;  Oarpenter  ▼.  Sherfy,  71  Id.  429;  Hopper  ▼•  Luea$t  86  InJ. 
21,  all  citing  the  principal  oaM.  See  also,  on  this  point,  8mUh  r.  Miller,  14 
Am.  Deo.  41& 

Tin  Pbihoifal  case  is  ruBTmcB  gitbd  in  €hU  t.  Detufbom,  21  Wi&  606^ 
to  the  point  that  a  tax  deed  shoold  redte  the  judgment  and  precept  nndor 
which  the  sale  was  made;  and  in  Bieh  ▼.  CUy  (/  Chicago,  69  UL  298,  to  th« 
point  that  when  a  record  is  presented  to  the  supreme  court  on  error  it  should 
hsTS  a  pHaeUa,  that  it  may  appear  that  the  record  presents  the  proceedings  d 
aoonrt 


MiomoAN  Southern  and  Northern  Indiana  Rail* 

ROAD  Company  v.  Day. 

[20  luaotB,  876.] 

Ebbobs  Rklddo  upon  to  Bbtbbsb  TffMwmT  SHOULD  BB  Spboiallt 
AsaxoNXD,  and  no  general  statement  involving  censure  of  the  court  try- 
ing the  cause  can  be  tolerated. 

Dblat  of  Twblvb  Dats  in  DKLtvxRiNa  Goods  Hbld  so  Uvrbasoitablb 
as  to  subject  a  railroad  company,  as  a  common  carrier,  to  damages. 

AoBirr  Of  RAn.BOAD  Euplotbd,  ob  whosb  Custom  It  is,  to  Dbzjtbb 
Fbbioht,  mat  Contbact  to  Dbijvkb  It  to  another  carrier,  and  thus 
bind  the  railroad  company. 

Common  Cabbibb's  Comtraot  to  Tbavspobi  is  hot  Pbbjobmbd  wxthout 
Dbuvbbt  of  Goods,  and  his  responsibility  does  not  cease  until  there  Is  a 
delivery. 

Common  Cabbibb  must  Obbt  IirsTBUonoirs  of  Owhxb  ob  SHzmni  ov 
Goods  as  to  their  delivery. 

Assumpsit.    The  facts  are  stated  in  the  opinioiL 
N.  B,  Judd  and  F.  Winsionf  for  ihe  appellant. 
H,  R.  Burd,  for  the  appellee. 

By  Ooort,  Bbebsb,  J.  This  is  an  actum  of  aaumprii,  by  Day 
against  the  Miohigan  Soathem  and  Nordiem  TimHimi^  Railroad 
Company,  as  a  oomxnon  carrier^  on  a  contract,  as  alleged  in  the 
first  connt  of  the  declaration,  to  carry  a  box  containing  certain 
goods  and  merchandise  from  Adrian  to  Chicago.  The  second 
ooont  alleges'  that  the  defendant  undertook  to  deliver  the  ffoods 
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in  three  days  from  the  date  of  their  reottpt^  and  in  the  ihbd  count 
to  deliTer  in  a  leaeooable  time,  with  hraachea  amigned 

Trial,  and  Terdioty  and  judgment  for  the  plaintiff^  and  motion  for 
a  new  trial,  iddoh  being  rsfnaedy  the  eridenoe  was  preeenred  by  Inll 
of  ezoeptiona,  and  the  case  brooght  here  bj  appeaL 

The  errors  ewrigned  are:  1.  Admitting  improper  eridence  on  the 
part  of  the  plaintiff;  2.  Orermling  ^ypeUant's  objeotiona  to  the 
testimonj  offered  by  the  plaintiff;  3.  Giving  the  inatmotiona 
aaked  by  the  plaintiff;  4.  Befiuing  and  modifying  the  inatmotioiia 
aikad  by  the  defendant;  and  5.  Oyemiling  the  motion  for  a  new 
trial,  and  ''  in  erery  other  step  taken  and  opinion  rendered  from  the 
beginning  to  the  end  of  the  trial" 

We  may  remark  here,  that  the  portion  of  the  fifth  error  ■■rignftd 
marked  by  inverted  commas  is  wanting  in  that  respect  to  the  coort 
trying  the  oanae  which  ereiy  member  of  the  bar  shoold  show 
toward  it  when  complaining  of  its  judgments.  It  amounts  to  a 
wholesale  denuneiatum  'of  the  court,  and  cannot  be  permitted  with> 
out  the  censure  and  rebuke  of  this  coort  It  ought  to  be  known  that 
erroTB,  which  are  relied  on  to  reyerae  a  judgment,  should  be  spec- 
ially assigned,  and  no  general  statement,  involying  censure  of  the 
court,  can  be  tolerated. 

The  second  error  assigned  ia  embraced  in  the  firat,  so  that  we 
have  to  consider  only  the  first,  third,  fourth,  and  the  unesoeption- 
able  portion  of  the  fifth  assignment. 

It  will  not,  however,  under  the  view  we  take  of  the  case,  be 
necessary  to  consider  particularly  the  errors  as  they  are  assigned 
inasmuch  as  on  the  argument  of  the  cause  one  important  quea> 
tion  only  was  presented  and  urged  upon  our  attention,  and 
that  is.  Did  the  railroad  company  make  a  proper  deUvsry  of 
the  goods! 

It  is  uiged  on  the  part  of  the  appellant  that  there  waa  no  de* 
lay  in  their  delivery,  they  having  been  shipped  at  Adrian  on  the 
twenty-ninth  of  October,  arriving  at  Chicago  on  the  third  of 
November,  and  delivered  by  the  freight  agent  on  the  fifteenth  of 
that  month. 

We  think,  considering  the  distance  between  the  two  points, 
tnd  the  time  they  were  received,  a  delay  of  twelve  days  before 
their  delivery  was  unreasonable,  and  would  subject  the  com- 
pany to  damages  on  that  score,  if  no  other.  Where  in  esse  for 
the  non-Hielivery  of  a  parcel  in  a  reasonable  time  it  appeared 
that  the  parcel  in  question  had  been  delivered  to  the  defend* 
ant  in  London  on  the  eighth  of  August,  addressed  to  the  plain- 
tiff at  Birmingham,  where  it  should  have  arrived  on  the  tenth, 
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but  did  aol  aRive  until  the  third  or  fourth  of  September,  it  mm 
held  npon  this  evidenoe  that  the  plaintifr  was  entitled  to  recover: 
Raphal  ▼.  Fidtford,  6  Soott  N.  B.  478.  But  tt  is  aeid  if  the  delaj 
was  nnreaaooAble  the  raikoad  oompanj  is  not  liaUe  as  carrier, 
but  onljr  as  wsrehooaeinaa  or  fiiotor,  and  should  be  declared 
against  as  such;  that  its  eontraot  to  cany  tenninated  when  the 
goods  reached  Chicago,  and  that  the  direction  bj  their  owner 
to  deliver  them  to  a  particular  packet  line,  and  the  agreemeoi 
to  do  so  b J  the  agent  of  the  companj,  is  a  new  contract^  whidi 
the  agent  had  no  authority  to  make  to  bind  the  company;  that 
so  soon  as  the  owner  of  the  goods  interposed  his  directums,  the 
common-law  liability  of  the  company  ceased  on  the  arrival  of  the 
goods  at  Chioaga 

On  this  proposition  this  contzoversy  depends,  and  raises  the  <inea- 
tion,  Was  there  a  proper  delivery  of  the  goodst 

H.  L.  Kingsbury  states  in  his  testimony  that  he,  as  agent  of  Day, 
the  owner,  delivered  a  written  order  to  Smith,  the  freight-delivery 
agent  of  the  company,  to  deliver  the  goods  at  the  Bed  Bird  packet> 
office,  whence  they  were  to  be  shipped  to  La  Salle;  that  Smith  made 
a  memorandum  of  the  order  in  his  book,  and  engaged  so  to  deliver 
them,  and  this  before  it  was  known  that  the  goods  had  arrived  at 
Ghicaga 

OUbert  Boseter  states^  and  so  does  James  Turner,  that  it  was 
the  custom  of  the  appellant  to  forward  goods  that  were  marked 
to  go  forward;  that  in  such  cases  they  were  delivered  by  the 
agents  of  the  company  to  forwarders,  to  be  sent  to  their  des- 
tination, and  goods  that  were  directed  to  merchants  in  the  city, 
who  were  known  to  the  company,  were  delivered  to  them  at 
their  stores.  They  concur  in  stating  that  Smith  was  in  the 
habit  of  taking  orders  from  persons  to  whom  goods  were  marked 
at  Chicago  to  deliver  them  at  the  desired  places,  to '  be  for* 
warded. 

This  was  the  course  of  busioess  adopted  by  this  company, 
and  from  the  testimony  we  should  infer  it  was  their  nniform 
practice. 

Tlve  appellant  seems  to  be  under  the  impression  that  the  contract 
with  Smith  was  to  forward  the  goods,  and  there  being  no  oount  in 
the  dedaration  on  such  an  undertaking,  the  court  should  have 
instructed  accordingly. 

It  will  be  borne  in  mind  that  the  declaration  counts  upon  a 
contract  to  carry  and  deliver  the  goods,  and  by  the  oontraot  the 
company  was  bound  to  deliver  them  at  Chicago,  as  the  owner 
might  direct,  if  such  direction  was  within  the  usual  course  and 
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eastern  of  the  buaiiieaB  of  the  oompanj,  or  within  the  genenl 
custom  of  roads  terminftting  at  Chicaga  On  this  point  we  hare 
adverted  to  the  proo^  which  is  quite  satisCMStocyy  that  Bmitb 
was  the  agont  of  the  company,  for  the  deliTery  of  all  freight 
aRiving  at  Chicago  from  their  road,  and  was  aathoriaed  to  make 
all  the  neceasaiy  anangements  in  regard  to  theb  deliTeiy,  both 
as  to  place  and  to  the  manner  of  their  deliTeiy. 

It  is  hud  down  as  a  univeisal  prind]^  that  whether  the 
agency  be  of  a  special  or  general  natnrey  that  it  indadec,  unless 
the  inference  is  ezpranlj  ezdnded  by  other  ciroomstance^  all 
the  nsiial  modes  and  means  of  accomplishing  the  ends  and  ob- 
jects of  the  agency:  Stoiy  on  Agency,  sec.  85.  And  if  the 
BgloDcj  arises  by  implication  from  nnmeroos  acts  done  by  the 
agent,  with  the  tacit  consent  or  acquiescence  of  the  principal,  it 
is  deemed  to  be  limited  to  acts  of  the  like  nature:  Id.,  sec.  87;. 
Paley  on  Agency,  209,  210. 

The  employment  of  Smith,  therefore,  to  detiTer  all  fieighta 
necessarily  includes  the  authority  to  make  terms  in  regard  to 
the  deUvery — to  undertake  to  deliver  them  to  a  particular  per- 
son, or  at  a  particular  place,  within  the  place  to  which  they  are 
directed.  Smith  acting  within  his  powers,  as  agent  of  the  com* 
pany,  as  he  had  been  in  the  habit  of  acting,  and  as  the  nature 
of  the  business  in  which  he  was  engaged  required  he  should  act, 
and  as  the  law  made  it  his  duty  to  act,  the  only  remaining  ques- 
tion of  unportance  is.  Are  common  carriers  bound  to  obey  the 
instructions  of  the  shipper,  or  owner  of  the  goods,  in  regurd  to 
their  deUveryf 

The  undertaking  of  a  common  carrier  to  transport  goods  to  a 
particular  destination,  it  is  said,  neoeasarily  includes  the  duty 
of  delivering  them  in  safety,  and  his  obligation  to  deliver  safely 
can  only  be  avoided  by  the  act  of  €k)d  or  the  public  enemy.  It 
is  not  sufficient  that  the  goods  be  carried  safely,  but  they  must, 
and  without  any  demand  upon  the  carrier,  be  delivered,  and 
when  his  responsibility  has  b0gun,  it  continues  until  there  has 
been  a  due  delivery:  Angell  on  Carriers,  sec.  282. 

So  it  is  held,  section  281,  if  a  carrier  is  instructed  by  his 
employer  to  deliver  goods  on  board  of  another  vessel  for  a  con* 
tinuance  of  the  transportation,  and  the  goods  are  lost  on  board 
such  other  vessel,  he  is  not  responsible  if  he  has  safely  placed  them 
on  board  such  other  vessel,  as  by  so  doing  his  character  as  common 
carrier  has  ceased. 

The  doctrine  pervades  the  books,  that  the  instructions  of  the 
owner  or  freighter  must  be  obeyed  as  to  the  delivery,  and  if 
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they  do  obe j  ihem  in  good  fiuihi  tbey  are  releaaed  from  liabilp 
ity. 

In  Addejf  ▼.  KeUogg^  8  Cow.  223,  oommon  oarrieny  who  re- 
ceived goods  to  transport  from  New  Tork  to  Trtqr,  and  at  the 
latter  place  transferred  them,  pursuant  to  instruotiona  from 
the  bailor,  on  board  a  canal-boat  bound  for  the  north,  and  the 
goods  were  lost  by  the  upsetting  of  the  boat,  were  held  not  to 
be  liable,  that  their  character  as  oommon  carriers  ceased  at 
Troy,  and  that  having  taken  proper  care  that  the  goods  were 
safely  put  on  board  the  canaUboat,  they  were  not  responsible 
for  the  loss.  So  whore  the  master  of  a  vessel  is  directed  to 
transship,  or  deliver  on  board  another  vessel,  a  deUveiy  on 
board  such  other  vessel  is  the  termination  of  the  duty  of  a  conk- 
mon  carrier:  Van  Santvoord  v.  SL  John^  6  Hill,  158. 

The  case  shows  that  the  direction  of  the  freighter  or  owner 
must  be  obeyed  to  the  letter,  and  if  obeyed,  no  responsibility 
for  loss  is  incurred. 

A  case  running  on  all  fours  with  this  is  reported  in  18  Eng. 
L.  &  Eq.  554-557,  arising  in  the  court  of  exchequer:  SeoUhom 
V.  South  StcffordsJwn  Railway  Company,  It  appeared  on  the 
trial  of  the  cause  that  the  plaintiffs,  who  had  been  engineers 
carrying  on  business  near  Great  Bridge,  in  Staffordshire, 
having  resolved  to  emigrate  to  Australia,  had  puiohased  a  vari- 
ety of  articles  necessary  for  the  undertaking,  and  one  of  them 
had  come  up  to  London  to  take  his  passsge  by  the  ship  Mel- 
boume.  Before  doing  so,  however,  he  delivered  the  goods  in 
question,  packed,  and  labeled  ^'Scotthom  k  Co.,  to  the  East 
India  docks,  passenger-ship  Melbourne,  AustraUa,"  to  his 
brother-in-law,  to  be  forwarded  to  London.  The  goods  were 
accordingly  sent  to  the  Great  Bridge  station  of  the  South  Staf- 
fordshire railway,  and  one  pound  paid  for  their  conveyance  to 
London.  By  the  practice  of  the  South  Staffordshire  railway, 
all  goods  received  at  that  station  are  forwarded  as  far  as  Bir- 
mingham by  their  own  line,  and  for  the  rest  of  the  journey  by 
the  London  and  North-western  railway. 

Before  the  goods  arrived  in  London,  Sootthom,  having  found 
that  no  berths  could  be  obtained  in  the  Melbourne,  called  at 
the  Easton  station  and  left  with  a  clerk  in  the  office,  a  i^eceipt 
which  had  been  given  for  the  goods,  having  previously  written 
across  it,  "Send  the  boxes,  eta,  to  Scotthom  k  Ca,  engineers, 
Bell  Wharf,  Ratcliffe  Highway,  London.  Geoige  Scotthom." 
The  derk  promised  that  the  fresh  direction  should  be  obeyed, 
and  on  being   asked,  said  that  no  additional    charge  would  bo 
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made.  The  goods  were,  however,  taken  to  the  Mdbounie^  €a»> 
fied  to  Aastralia,  and  lost  to  the  plaintiff. 

On  these  facts,  it  was  contended  by  the  companj  thai  there 
was  no  evidence  to  support  the  contract  in  the  declaration,  and 
the  jndge  left  it  with  the  joiy  to  saj  whether  the  derk  at  the 
Easton  station  had  anthority  from  the  company  to  receive  the  coon- 
termand  given,  and  directed  them,  if  they  thought  he  had,  to  find 
for  the  plaintiff;  at  the  same  time  reserving  the  ri^t  to  the  d^ 
fendants  to  move  to  enter  a  nomrait.  The  jury  found  for  the 
plaintiff,  and  defendants  having  moved  for  a  rule  to  show  cause  why 
a  nonsuit  ahould  not  be  entered,  after  argument  for  and  against, 
the  court  discharged  the  rule. 

Baron  Alderson  said:  ''The  whole  question  is,  What  was  the 
contract  between  the  partiest  And  that  actually  amounts  to 
a  question  of  £buoL  Now  there  is  abundant  evidence  to  show 
that  the  contract  was,  as  stated  in  the  dedaiation,  to  cany  ac- 
cording to  the  directions  of  the  plaintiffs.  It  is  very  true  that 
originally  when  the  defendants  were  put  in  possession  of  the 
goods,  the  orders  were  to  take  them  to  the  East  India  docks; 
but  before  their  arrival  in  London,  the  plaintiffs,  having  changed 
their  intentions,  communicated  that  change  to  the  agent  of  the 
defendants  in  London,  who  had  authority  to  deliver  the  goods. 
The  altered  directions  were:  'Do  not  send  the  things  to  the 
place  marked  on  the  outside  of  the  packages,  but  transmit  them 
elsewhere.'  The  question  is  not  whether  the  clerk  had  power 
to  make  a  new  contract  on  behalf  of  the  defendants:  it  is  enough 
that  he  was  told  not  to  send  them  aocordiog  to  the  written  direc- 
tions. By  some  neglect,  the  instructions  were  not  obeyed;  the 
articles  are  sent  to  Australia  and  lost.  Then  have  the  defend- 
ants performed  their  contract!  I  think  there  was  ample  evidence 
to  go  to  the  jury  to  show  that  they  have  not,  and  that  the  ver- 
dict is  therefore  right."  In  this  view  the  other  barons,  Piatt  and 
Martin,  concurred. 

It  being  in  proof  that  it  was  the  custom  of  this  company  to 
receive  the  directions  of  shippers  and  owners  of  goods  to  be  sent 
beyond  Chicago,  and  to  follow  those  directions,  and  deliver  as 
directed,  if  Uiey  had  delivered  the  goods  to  the  Bed  Bird 
packet-office,  as  they  had  agreed  to  do^  and  they  had  been  lost 
or  damaged,  the  company  would  not  have  been  liable,  except  for 
the  delay  in  delivering.  Without  any  authority  whatever,  and 
contrary  to  the  express  understanding  of  the  agent  Smith,  the 
goods  were  delivered   to  another  and  different  line.      There  i% 
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theroferey  no  ddiToy  aooording  to  the  oontnot^  as  tihe  joij  have 
found,  and  we  think  oorreotly. 

No  objeotion  ia  peroeivad  to  anj  of  the  instrootiona  gi^en  bj  ih« 
eonrt,  ooming  up,  as  the j  do,  to  the  views  here  expressed. 

When  the  great  changes  in  the  conise  of  business  whioh  rail- 
roads have  introduced  are  considered;  the  importance  of  well- 
defined  rules  as  to  their  duties  and  oUigaiions  to  the  public  is 
so  vexy  obvious  that  nothing  need  be  said  on  that  head.  These 
modes  of  conveyance  have  now  nearly  all  the  passenger  biud- 
ness,  and  a  large  proportion  of  tiie  freights,  and  are  now  aa 
connected  with  the  business  and  affidis  of  life  as  to  be  indispen- 
sable; and  whilst  the  courts  will  not  feel  it  their  duty  or  right 
to  hold  them  liable  beyond  the  clear  and  well-defined  boundazj 
of  a  just  responsibility,  up  to  that  they  will  be  held,  and  a  rea- 
sonably strict    perfonnance  of   all    their    contracts    required    of 

Holding  as  we  do,  upon  principle  and  authority,  that  a  contract 
to  carry  ia  not  performed  without  a  delivery,  and  that  the  re- 
sponsibility of  carriers  does  not  cease  until  there  is  a  delivery, 
and  that  they  are  bound  to  to  obey  the  directions  of  shippers 
and  owners  of  freight  as  to  its  delivery,  within  the  limits  we 
have  prescribed,  we  can  see  no  ground  for  disturbing  the  judg- 
ment in  this  case,  and  accordingly  affirm  the  same. 

Judgment  affirmed. 

Common  CAEBixa  must  Dkuvsk  Qooss  without  Unbsasohasli  0il4T  t 
Bee  OJdoeie.  B.  R,  v.  Dunbar , poH,  ^.  291,  and  note  ooUeoting  prior  cams. 

AoKNT  mat  Usb  Nbcxssabt  Mkans  to  AoooMFLigH  Objsot  or  AonroT  t 
See  Vanada'9  Hein  v.  Hopkintf  Adm*r9,  19  Am.  Deo.  92;  VaUnHne  v.  P^t 
83  Id.  715,  and  note;  Benjamin  v.  Benjamin,  39  Id.  384;  liarr  v.  Oiven,  Id. 
600;  MerehanU  Bank  v.  CerUral  Bank,  44  Id.  666;  Alexander  ▼.  Walter,  U^ 
Id.  688;  Wood  v.  Chodridge,  62  Id.  771. 

DsLivxRT  BT  Common  CAXBTxa  to  TiBMiNATa  Liabiutt:  ffSUr.  Hwm- 
phreya,  39  Am.  Deo.  117|  and  prior  oaies  in  note;  8ione  v.  WaiU,  62  Id.  dU|. 
Farmer^  etc  Bank  v.  Champlain  Tranaporiation  Col,  42  Id.  491,  and  note^ 
8.  C,  66  Id.  68,  and  note;  and  as  to  whether  the  goods  mnst  be  deUvered  to 
the  consignee  personally,  s^  Porter  ▼.  (Meago  etc.  B,  B.  Ch.,  poet,  p.  286,  and 
note. 

Common  Cabbdeb  must  Obbt  Dibbotions  or  CoHSiovoa,  and  II  a  loss 
happens  hy  reason  of  disohedienoe,  he  mnst  make  it  goodi  LewU  v.  Cfoiemm 
tte,R  B.,401XL  289,  dting  the  principal  oase. 
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Ohiqaqo,  St.  Paul,  and  Fom>  du  Lao  Bailbqad 

Company  v.  MoCabtht. 

^^"*^*^  OouwMMT  IS  LuBLB  voft  KmiaBiT  Aaa-^r  OmrniHTwi  m 

gaged  In  oooitraoting  its  rcwd. 

Oasx.  The  defencUuit  below,  the  ndlnMul  company,  being  en- 
ihoiued  by  law  to  conatmct  its  road  aeroaB  the  lands  «f  the  plain- 
tiff^ oontracted  with  Page  &  Qo.  to  build  the  aama  Page  A 
Cow  took  down  and  threw  down  the  fences  where  the  line  entered 
the  plaintiff's  fields,  and  at  other  points,  and  left  them  down 
dniing  most  of  the  time  while  they  were  doing  the  work,  or  if 
they  pat  up  the  fences,  it  was  done  in  a  vexy  negligent  manner; 
and  owing  to  this,  and  the  fact  also  that  they  neglected  to  con* 
struct  cattle-guards,  cattle  and  hogs  entered  upon  the  plaintiff's 
fields  from  the  highways  and  common  lands  adjoining,  doing 
great  damage  to  his  crops.  The  jury  were  instructed,  at  the  re- 
quest of  the  plaintiff,  that  if  the  defendant  took  down  and  left 
down  the  fences  around  the  farm,  and  negligently  suffered  them 
to  remain  down,  and  through  such  n^ligence,  and  the  negligent 
omission  to  erect  cattle-guards,  cattle  and  hogs  were  suffered 
to  enter  upon  the  plaintiff^s  lands,  destroying  his  crops,  they 
should  find  for  the  plaintiffl  The  defendant  requested  the  court 
to  instruct  the  jury  that  if  Page  &  Co.  were  contractors  for 
the  construction  of  the  road  over  the  plaintifi^s  lands,  and  the 
damages  complained  of  resulted  from  the  negligence  of  Page  4 
Ga,  without  the  defendant's  knowledge,  they  should  find  for 
the  defendant^  but  the  instruction  was  refused.  The  plaintiff 
had  a  verdict,  upon  which  judgment  was  given. 

By  Court,  Bbxsss,  J.  The  evidence  discloses  a  case  of  great 
negligence  on  the  part  of  the  contractors  of  this  company,  on 
whom  the  responsibility  is  attempted  to  be  shifted. 

To  railroad  companies  are  granted  extraordinary  privileges, 
and  they  must  be  held  so  to  exercise  them  as  to  do  the  least 
poanble  amoont  of  injury  to  others.  The  maxim.  Sic  uiere  iu^ 
%U  aliemim  nan  ladaa^  well  applies. 

The  contractors  are  the  servants  of  the  company,  and  author- 
ised  by  law,  being  such  servants,  to  enter  upon  the  defendant's 
land  and  take  down  his  fences  if  necessary;  but  the  company 
must  be  responaible  for  the  consequences  of  the  act  The  con- 
tractors have  no  ri^t  there  except  through  the  grant  to  the 
company,  and  of  course  are  the  servants  and  agents  of  the  com 
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pany  in  doing  that  particolar  woAu  Their  tortioiu  ads  are 
properly  ohargeable  to  the  oompany.  The  instmotiQDa  gi?«i  on 
behalf  of  plaintiff  below  were  proper. 

We  see  no  difference  in  prindple  between  thia  oaee  and  Smde 
r.  WabaA  ITav.  Co.,  15  HL  73,  and  aoocodingly  affirm  the  judg- 
ment. 

Judgment  affirmed. 

Railroad  Company  ib  Llablb  fob  Toanous  Aom  or  OoHTKAOXOBa 
engaged  in  oonstraoting  tho  road:  Stone  t.  Cfheahire  B»  JL,  51  Am.  Bea  19S; 
and  note,  in  which  the  employer'a  liability  generally  for  the  aoti  of  a  oon« 
tractor  ii  diaooaiedt  Note  to  Lesher  ▼.  Waboih  Namgaikn  Ox,  M  Id.  496. 
The  principal  oaae  ii  dted  to  thii  effect  in  Chicago  etc  It,  ILr.  Whipple,  22 
Dl.  109;  Mooi/ard  etc.  E.  R  r.  WdU,  66  Id.  821;  Cairo  etc.  R  It.  r.  WooUey, 
85  Id.  873;  Cfardner  t.  SmUh^  7  Mich.  421;  and  see  Peoria  etc  B,  /?.  ▼. 
Lane,  88  UL  449;  see  alw>  Weei  t.  8t.  Louie  efe.  B.  B.,  68  Id.  546,  547,  in 
which  the  principal  case  was  approved  but  distingnished,  the  ooort  holding 
that  in  the  case  at  bar  the  contractors  did  not  represent  the  company.  The 
contractors  for  the  constraction  of  a  railroad  are  the  agents  of  the  company^ 
and  consequently  the  company  ii  liable:  Rodford  etc  R  R  r,  Sffk^  65  Id. 
868;  Oa/rdner  t.  Smiih,  eupra, 

Thi  PBuroxFAL  Cabb  m  also  omD  in  CUjf  of  Chicago  r,  Joneif,  60  Dl. 
887»  to  the  point  that  when  a  contractor  is  under  the  direction  and  control  of 
his  employer,  the  employer  is  liable  for  the  n^g^igent  acts  of  the  contractori 
in  CrUy  qfSpringfiM  r.  Le  Claire,  49  Id.  479,  to  the  point  that  a  dnty  being 
fanposed  by  law  npon  a  mnnicipal  corporation  to  keep  its  streets  in  a  safe 
condition  for  nse  by  the  public,  this  duty  cannot  be  shifted;  and  in  Peoria 
etc  Co,  y.  Lane,  83  Id.  449,  to  the  point  thAt  a  company  holding  the  fran- 
duse  and  exdlusiTe  right  to  operate  a  railroad  must  so  use  it  as  not  to  en- 
danger passengers  or  property,  whether  the  use  be  by  themselves  or  cihen 
they  permit  to  use  the  road;  and  see,  on  this  last  point,  SwUth  ▼.  Akhiem  etc 
R  jr.,  25  Kan.  745. 


PoRTBB  V.  GmoAOo  Ain>  Book  Island  Railboad 

Company. 

■ 
t»Juuanm,¥n,} 

OOMMOW  OkmLTKEB  VT  RaILWAT    ABB    NBITHBa  BOUVB   TO   0BLITBB  QOOXM 

TO  OoNBioiraEB  Pbbsonallt  nor  to  give  notice  of  the  arrival  of  the  goods 

in  order  to  discharge  themselves  from  liability  as  common  carriers. 
Railboad   OoMFAinr's   LfABtums   as  Oommob  Oabbbbs  Obah  wkbb 

Goods  havb  Rbaohbd  Dbrtinatiok  and  are  there  stored  in  a  warehouse 

belonging  to  the  company;  thereafter  the  company's  lialrflities  are  those 

of  warehousemen. 
RanaoAn  Oompabt  is  Liablb  as  OomiOB  OaaETaa  loa  Lom  or  Goon 

Dbrbotbd  bt  Aogedbbtal  F^bb  while  standing  iinloaded  la  a  oar  al 

their  destination. 
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Acriov  against  the  railroad  oompany  upon  oertain  billi  of  lading 
or  reoeipts  for  grain  oonaigned  bj  the  plaintiff  from  Peoria  to 
Munn^  Gill  dp  Ckxi  of  Ohioaga  It  appeared  that  aU  of  the 
grain  was  in  bags^  and  arxiTed  at  the  defendant's  depot  after 
August  11|  1856,  and  with  the  exception  of  one  car-load,  had 
been  unloaded  and  stored  in  the  depot  On  the  night  of  Angnst 
13th  the  depot  and  its  contents  and  the  nnloaded  car  were  accidents 
ally  consomed  by  a  fire  which  broke  oat  in  bnildings  opposite. 
There  was  wome  conflict  of  eyidence  as  to  whether  the  grain  should 
have  delivered,  according  to  directions,  at  the  warehoose  of  Flint  4 
Stone,  bat  it  appeared  that  all  the  grain  which  arrived  after 
A-ogost  11th  was  to  be  stored  in  the  depot  The  ooart  gave  judg- 
ment for  the  defendant. 

Mcmnimg  and  Merrxmam^  for  the  appellant 

Judd  andWmiion,  N.  H.  FwrpU^  Ohvet  and  Coolly  and  0.  0, 
OmmpbeU,  for  the  appellee. 

By  Gourt)  Walksb,  J.  The  questions  presented  by  the  rec- 
ord in  this  case  involve  the  determination  of  the  extent  of  the 
liability  of  carriers  by  railway.  And  upon  an  ^^^"^y^'^t^nn  of 
the  reported  cases,  it  will  be  foand  that  there  is  some  conflict 
as  to  what  acts,  after  the  arrival  of  the  goods  at  their  destination, 
will  discharge  them  from  their  liability  as  carriers.  It  has  been 
said,  and  we  think  with  reason,  ''that  the  cases  have  settled 
the  question  that  carriers  by  railway  are  neither  bound  to  de- 
liver to  the  consignee  personally  or  to  give  notice  of  the  arrival 
of  the  goods,  to  discharge  the  liability  of  common  carrier:" 
Redfleld  on  Railways,  251.  This  mode  of  transportation  is  so 
essentially  different  from  that  by  wagons  and  other  vehides  that 
a  delivery  to  Uie  consignee,  at  his  place  of  business  or  residence, 
would  be  unadapted  to  their  nature  and  the  course  of  business 
by  which  they  exist    And  yet,  to  say  that  all  duty  ceases  upon 

^  an  arrival  at  the  terminus  of  the  road,  or  at  their  destination 

apon  the  route  of  the  road,  would  be  to  leave  the  owner  to  a 
great  extent  unprotected^  and  to  require  less  at  the  hands  of  the 
eairier  than  the  law  would  seem  to  sanction.  To  hold  that  they 
were  thus  relieved  from  the  liability  of  carriers  would  be  to  leave 
the  owner  to  contend  with  the  same  difliculties,  in  showing  theft, 
embeolement^  or  loss  l^  negligence,  by  the  carriers,  their  agents 

.  and  servants,  that  he  would  have  had  at  any  time  after  they  were 

first  i^aced  upon  the  road.  The  goods  are  still  as  completely  under 
the  control  of  the  carrier  as  before,  and  the  owner  or  consignee 
Vould   be    as  effectually  precluded  from   exercising  any   onikol 


288  Porter  v.  Chioago  rtc.  B.  R  Co.        [IllinolB, 

orer  them.  He  ooold  do  no  act  for  their  aeooritj  and  protection 
while  locked  up  in  the  car,  and  none  bat  the  earner  and  hia 
agents  and  flervants  ooold  even  know  that  they  had  arrived. 
We  are  strongly  inclined  to  the  belief  that  no  dedsion  can  be 
found  that  soch  act  releases  them  from  their  liability  of  car- 
rierSy  and  that  it  should  not^  without  something  further  on  their 
part 

While  there  is  some  conflict  in  the  evidence  as  to  whether  this 
grain  should  have  been  delivered  at  Flint  is  Wheeler^s  waiehouse^ 
it  seems  that  the  preponderance  shows  that  all  grain,  in  bags, 
consigned  to  Munn,  G^  A  Oa,  which  arrived  after  the  eleventh 
of  August  was  to  be  stored  in  the  depot  And  the  evidence  shows 
this  grain  was  all  in  bags;  and  the  evidence  tends  to  show  it  ar- 
rived after  that  time;  and  no  deliveiy  was  made,  in  the  car  or 
otherwiBCy  after  its  arrivaL 

The  evidence  shows  that  all  of  the  grain,  with  the  ezeeption 
of  that  contained  in  one    oar,    had  been    unloaded   and    placed 
in  the  defendant's  freight  depot  before  the  fire  occurred  by  which 
it  was  destroyed.      The  question  then  presents    itself^  whether, 
as  to  that  portion,  destroyed  by  fire  in  the  warehouse,  the  d^ 
fondant's  relation  of  carrier  had  ceased,  and  on  thii  point  there 
seems  to  be  some  diversity  in  the  decided  cases.     While  soma 
hold  that  such  character  does  not  cease  until  the  consignee  has 
had    notice  and    reasonable  time    to  remove  the    goods^   others 
have  held  that  the  carrier's  duiy  ceases  as  soon  as  the  goods 
are  taken  from  the  cars,    and  safely  stored  in  a  warehouse    of 
the  company,  or  that  of   some  other    person.      In  the  case  of 
Thoma$  v.  BoBton  and  Fromdenee  R.   R.,  10  Met  472    [43  Am. 
Dec.  444],  it  was  held  that  '^  where  suitaUe  warehouses  are  pro- 
vided, and  the  goods  which  are  not  called  for  on  their  arrival  at 
the  places  of  destination  are  unloaded,  and  stored  safely  in  such 
warehouses,  the  duty  of  the  proprietors  as  common  carriers  is,  in 
our  judgment^    terminated."      This  decision  is   supported  by  the 
cases  of  Motea  v.  BogUm  and  Maine  R.  i?.,  32  N.  H.  523  [64  Am. 
Dec.    381];    and  NonDoi^  Flaini  Company  v.  Boston  and  Maim 
R.  R.,  1   Gray,   263  [61  Am.  Dea  423.]    In  the  latter  of  these 
cases  the  court  says  that    ''this  view  of  the  law   applicable  to 
railroad  companies    as  common    carriers  of   merchandise    afibrds 
a  plain,  precise,  and  practical  rule  of  duty,  easy  of  application, 
well  adapted  to  the  security  of  all  persons  interested.     It    de- 
termines that  they  are  responsible  as  common  carriers  until  the 
goods  are   removed  from   the  cars,  and    placed  upon  the  plat- 
ferm;  and  if  on  account  of  their  arrival  in  the  nighty  or  at  aay 
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otbor  time,  when,  by  the  usage  or  ooune  of  boauiBBS.  the  doon 
«f  the  merohftiMliae  depot  or  warehouse  are  closed,  or  for  anj 
9iher  oaneey  thejr  oumot  then  be  delivered,  or  if  fixnn  anj  reason 
ibe  consignee  is  not  there  to  reoeire  them,  it  is  the  duty  of 
the  company  to  store  them  safely,  under  the  charge  of  competent 
and  careful  senrants,  ready  to  be  deliTered,  and  actually  deliver 
them  when  duly  called  for  by  parties  entitled  to  receive  them;  and 
for  the  performance  of  these  duties^  after  the  goods  are  delivered 
from  the  cars,  the  company  is  liable  as  warehousemen  or  keepers  of 
goods  for  hire."  The  court  also  held  that  notice  to  the  consignee 
was  not  neceaaary  to  exonerate  the  railroad  of  its  liability  as  a 


This  dootrine,  it  seems  to  us,  is  well  adapted  to  this  mode  of 
tranq[Nirtation  and  the  general  course  of  business  of  the  country, 
as  at  present  conducted.  The  goods  have  then  reached  their  destina- 
tion, and  the  owner  or  consignee,  by  the  use  of  diligence,  may  be 
there  to  receive  them,  and  take  them  into  his  own  control,  and  &il- 
ing  to  do  so,  the  presumption  should  be  that  he  has  elected  to  permit 
them  to  be  stored  by  the  company  to  be  held  as  warehousemen  or 
keepers  for  hire.  The  goods  are  then  placed  in  precisely  the  same 
aituation  as  goods  in  any  other  warehouse.  And  the  owner  has  the 
same  opportunity  to  estaMiah  the  liability  of  the  company  in  their 
new  capacity  of  warehousemen  as  he  would  have  in  any  other  case 
of  a  warehouseman. 

The  fact  that  the  goods  in  the  car  were  destroyed  by  an  acoi* 
dental  fire  would  not  excuse  the  defendants  from  liability  as 
ccmmion  carriers:  Stoxy  on  Bailm.,  sec.  128.  Their  undertaking 
as  common  carriers  holds  them  liable  for  all  losses,  except  those 
occasioned  by  the  act  of  Qod  or  the  publio  enemy:  Id.,  sec.  529, 
''And  when  a  loss  occurs,  the  ofUM  probandi  is  on  the  earner  to 
exempt  himself  from  liability,  for  prima/aeU  the  law  imposes  the 
obligation  upon  him.  It  will,  therefore^  be  sufBcient  prima  /acU 
evidence  of  loss  by  negligence  that  the  goods  have  never  been 
delivered  to  the  baUor  or  his  agent,  or  to  4ie  consignee;'*  Id., 
eec.  529. 

In  this  case^  it  appears  from  the  evidence  that  the  contents  of 
one  of  the  cars  had  not  been  unloaded  and  placed  in  the  depot, 
and  for  the  fidlure  to  deliver  the.gndn  destroyed  in  it  the  defimd- 
ants  would  be  liaUe;  and  the  court  below,  having  failed  to  render 
judgment  for  the  value  of  its  contents,  committed  an  enor  fixr 
which  the  judgment  of  thai  court  should  be  leietsed  and  theoanse 
vemanded. 

Judgment  reversed. 

Ah.  Dia  Vok  LXXI—ia 
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OOXMOV  OAMBOBL,  WHRHXB  must  DsLZVXE  to  CoVSIOim    PEBSOSALLTr 

Be^CflbmmY,  (Mver^  91  Am.  Deo.  297;  iMr.  ilTinPtoM,  43  Id.  649;  J^armcrg' «fe» 
Bank  T.  Champlahi  TrwupoHaUcn  Ob.»  56  Id.  68,  and  notes  to  theee  eaeee. 
The  piinoipal  om6  has  boen  cited  and  followed  in  Dawh  r,  Miehigam  etc  R, 
R.t  20  HL  413;  Ohkago  Ue.  R  B.  r.  SeoU,  42  Id.  138,  on  the  point  that  com* 
non  oarrien  by  railway  are  not  bonnd  to  deliTer  the  goods  to  the  oonidgna» 
penonaUy;  and  see  also  the  notes  below  as  to  when  the  oanisr^s  liabilitie» 
as  sttoh  tenninatsu 

CtoiocoN  Garkzmb,  whrhib  BomrD  to  Noteft  ComonB  ov  Axbovaju 
€9  QooDS:  See  note  to  Fattmtnf  efe.  Bank  r.  Ohamptahk  Tramtpoiriaikm  Co^ 
06  Am.  Deo.  84;  note  to  Chvemor  r.  JFUhen^  50  Id.  lOa  The  principal  oas* 
has  been  cited  and  followed  in  Davis  v.  Michigan  etc  B.  R,  20  111.  413^ 
Chicago  etc  B.  B.  t.  8coU,  42  Id.  138;  MerehamUf  sCe.  Oo.  t.  HaBoek,  64  Id. 
286;  BanMmer  ▼.  TcMo  etc  B*y,  25  Ind.  440,  on  the  point  that  oonunon  oar- 
rien by  railway  are  not  bonnd  to  giro  notioe  of  the  airiTal  of  the  goods  to  th» 
owner  or  ooosignee;  and  see  aho  the  next  following  note  as  to  the  *— ^^ih 
tion  of  the  labilities  of  a  oonunon  earner  as  sooh. 

RAILRQA.D  Oomfaht's  LiABiLmBs  AS  OoMMoir  Oabbixb  Oease  whbt 
Ckx>DS  HATi  Kbaohkd  Dbstdt ation  and  are  there  stored  in  a  warehoos# 
belonging  to  the  company,  and  its  liabilities  as  a  warehonsentsn  then  begins 
Nanmug  Flain$  Co.  v.  Boston  etc  B.  i?.,  61  Am.  Deo.  423;  Chicagoetc  B.  B. 
V,  Warren,  63  Id.  317;  and  see  KnauOes  ▼.  Atlantic  etc  B.  R,  61  Id.  234^ 
Mo$e$  y.  Boston  etc  B,  i?.,  64  Id.  381,  and  tho  notes  to  these  oases.  Tb» 
prindpal  case  has  been  cited  to  this  proposition  in  Davis  v.  Michigan  etc  R 
Jl,  20  HL  413;  Chicago  etc  B,  R  ▼.  8coU,  42  Id.  138,  139;  Bartholomew  t. 
BL  L<nds  etc  B.  B.,  53  Id.  231;  People  ▼.  Chicago  etc.  B.  i?.,  55  Id.  112f 
Mmyshants*  etc  Co.  r.  ffaUock,  64  Id.  286;  llUnois  etc  B.  R  ▼.  Friend,  Id. 
304;  Bansemer  y.  Toledoetc  Ry,  25  Ind.  440;  and  it  is  the  dnty  of  the  oooi- 
pany  to  store  the  goods  in  a  suitable  warehoase  on  their  arrival  at  their  deo» 
tination  if  the  consignee  is  not  present  to  receiTe  them:  niinoiis  etc  B.  Rr, 
CM,  64  IlL  135;  Chicago  etc  B.  B.  ▼.  Saieger,  69  Id.  289,  291;  Chicago  etc 
Rjf  y.  JeMns,  103  Id.  599;  but  when  goods  are  stored  they  should  be  under 
the  ohaige  of  careful  and  competent  servants:  Chicago  etc  R  R  r.  Scott,  49 
Id.  138.  The  liability  of  a  common  carrier  by  railway  as  such  ii  not  teimi* 
rated  until  the  goods  are  unloaded  and  placed  in  store:  Chicago  etc  JPy  t. 
Benslcy,  69  IlL  632;  Chicago  etc  B.  B.  v.  Sawyer,  Id«  289,  291.  The  princi- 
pal case  is  cited  to  Uie  foregoing  points. 

Common  CuutuEES  arb  Insurbbs  aoainbt  All  Losbbs,  except  those  aria* 
Ing  from  act  of  Qod  or  publio  enemy:  Norway  Plians  Co.  v.  Boston  etc  R  B.^ 
61  Am.  Dec.  423,  and  note  collecting  prior  oases:  Powdl  v.  Mitts,  64  Id.  158^ 
New  Brunswick  eU.  Co.  v.  Tiers,  Id.  394;  PhiUeor.  Sa9\ford,  Vlld.  654;  Oem 
V.  Peterson,  68  Id.  145;  Cooper  v.  Berry,  Id.  46&  The  principal  case  is  oited 
inlUinois  etc.  R  B.  v.  Frankenberg,  54  IlL  95,  to  the  point  that  wlien  a  oom- 
■urn  carrier  reosives  goods  from  that  time  he  is  regarded  as  aa  fasonr,  aa& 
laeiilyrelieTadol  responsibOity  by  not  of  OodorpaUio 
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OmO  AHD  Mtbbtbhipw  Railboad  C!o.  v.  Duxbar. 

[M]lAIMii.«L) 
pAW-a^An  OOMWAMT  WLB  SO  FOWIE  TO   IMMMM   ISi    EOlAD  M  M  to  NliilV* 

itaelf  irom  liftbOi^  for  tha  noii-peKfonBaDoe  of  dottM  dvfolvlag  apon  it» 
in  the  almmwi  of  legiaUtiTO  Mithorityy  expfwt  or  iwpllod. 

B4TfiHftAi>  CbMPAinr  Ivodbs  No  Bmcs  as  to  Mora  AmmD  nr  Loadoio 
Cabs  l^  shippen  wbo  hire  the  can  to  be  loaded  with  frei^t  ia  snoh  m 
maimer  as  they  ™gl»*  nhocieo 

OoKMmr  Cabubbs  amm  bot  Lublb  bob  Ixmob  Ooqasiovbd  bt  bmBBsiiv 
Bbibois  nr  Abhou,  oaaao^  its  destraotion;  and  this  priaqipk  appliea 
to  liTO-stookt  in  so  far  as  tb^j  are  liaUe  to  deorease  in  wei|^  in 


Ooimoiff  Oabbtbbs  must  Usa  Btbbt  BaAflOBABUi  Buobt  «o  DBuraa 
fksiORr  AT  Dbrxxaxiov  waaoxrr  Dblat»  and  are  liable  for  the  isnae- 
diate  and  praziawte  daani^  TCSutini^  zHMa  snoh  ne^eot  of  daty. 

Tbbspass  on  the  cue  hy  tbe  dafendants  in  enor  against  the 
failxaad  oompanj.  One  oonnt  of  the  dedaratian  aTsrred  that 
the  plftintiffii  below,  on  Jannaiy  25,  1856,  deliTwed  to  the  de-^ 
fendants  a  oertain  lot  of  hqgn  at  Salem,  to  be  oairied  to  Illinois- 
town;  that  the  defendants  undertook  and  promised  to  teansport 
the  hogs  and  safelj  deliTer  them  at  tha  latter  place,  to  ftuniah  a 
aoitable  number  of  oars,  and  to  start  on  the  next  moniing;  that 
the  defendants  did  not  famish  such  cars,  nor  start  on  the  next 
morning,  nor  safelj  deUver  the  hogs  at  Illinoistown;  and  that 
in  coDseqnence^  thirtj  head  of  hogs  died  from  oyerorowdin^ 
and  the  plaintifBi  lost  a  lazge  amount  of  money  by  shrinkage^ 
hire  of  persons,  etc.  Another  count  averred  that  the  defendanta 
ondertook  to  carry  and  dellTer  the  hogs  within  a  reaaonnble 
time,  bat  neglected  and  refused  to  do  so,  in  consequence  whereof 
the  plaintiffii  lost  thirty  head,  eta  The  defendants  pleaded  the 
general  issue  in  case,  and  the  general  issue  in  €U9umpnlf  and  also 
a  special  plea  to  which  the  court  sustained  a  demurrer.  The 
plaintiffs  had  a  verdict  upon  the  triaL  The  special  plea  of  the 
defendants,  and  the  instructions  of  the  plaintiflTs  considered  by 
the  courts  are  set  forth  in  the  opinion. 

/.  JT.  Haifmie,  for  the  pi^^^feMh  in  error. 

S.  y,  Bryan  and  B.  S.  HtdMn^  for  the  defendants  in  error. 

By  Court,  Walkbb,  J.  In  this  case  numerous  exoeptioiie 
were  taken  on  the  trial  below,  but  we  shall  confine  our  atten* 
tion  to  those  only  which  were  urged  in  the  argument  We  are 
asked  to  reverse  the  judgment  of  the  circuit  court,  because  the 
phdntifrs  demurrer  to  defendants'  third  plea  was  sustained. 
That  plea  alleged,  as  a  defense  to  the  action,  that  the  defendanta 
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hMlf  prior  to  the  twenty-fifth  of  Januaiy,  1856,  leaaed  their 
TOttdSy  engiiiMy  cbxb,  machineiyy  and  fixtnrea  to  G.  W.  JeokM, 
^ho  had  entira  ooQtrol  of  the  road,  tree  from  any  ooQiEal  of 
the  defendants,  and  that  the  oontraot,  if  anj  each  were  made^ 
ifaa  with  Jenks  and  his  agents,  and  not  with  defendants.  Thia 
]plea  presents  the  qaestlon  whether  an  inooiporation  of  this  kind 
lias  the  l^gal  capacity  to  lease  its  corporate  property  and  finnehiaei^ 
«o  as  to  be  relieved  from  liabilitj  to  the  pahUo  for  injories  ana- 
«ained  and  dankages  resolting  from  breaeh  of  contract  entered  into 
hy  the  lessee. 

The  qoestkm  seems  to  be  new,  and  we  have  been  referred  to 
no  aathority  sustaining  the  position,  nor  have  we  been  able  to 
€nd  any.  And  in  determining  tUs  qnestum,  it  may  be  well  to 
•advert  to  some  of  the  general  piinciples  whibh  govern  bodies  of 
this  character.  They  ondoubtedly  derive  all  of  their  privileges, 
as  well  as  their  existence,  from  the  power  that  creates  them; 
:and  we  most  look  to  Uieir  charter  for  their  power  to  act. 
The  privileges  <^  such  bodies  must  be  either  expressly  or  im- 
pliedly granted.  The  rights  and  privileges  legally  exercised 
by  them  are  exclusive  in  their  nature,  and  for  that  reason  they 
should  be  held  strictly  to  act  within  the  powers  granted.  It 
will  not  do  to  say  that  it  is  more  convenient,  more  profitable  to 
the  company,  or  that  it  would  render  the  company  less  reapoa- 
«ible,  to  act  in  a  particular  manner,  that  we  may  infer  such 
authority.  Power  to  act  in  a  particular  manner  can  only  be 
inferred  when  such  act  is  necessary  to  perform  an  object  ex- 
pressly authorised  and  the  mode  of  its  performance  is  not 
apecified;  or  when  the  exercise  of  the  power  claimed  ia  necea- 
aary  to  accomplish  the  object  of  the  company's  creation.  When 
these  bodies  accept  their  charters,  they  are  held  to  enter  into  a 
-contract  with  the  state,  to  discharge  all  the  dutiea  imposed,  and  to 
-exercise  the  rights  and  privileges  conferred  on  them  in  the  man- 
ner prescribed.  And  they  must  be  held  to  a  performance  of 
this  contract  in  precisely  the  same  manner  as  is  lequired  of  indi- 
widuals. 

The  sixteenth  seotioii  of  the  charter  of  this  company  (Pkivmta 
IiawB  1851,  p.  94)  anthoriaes  them  to  borrow  money,  in  snoh 
aums  as  may  be  necessary,  for  finishing  and  operating  their  road; 
to  issue  and  dispose  of  the  bonds  of  the  road  for  money  so  Ixnv 
vowed;  to  mortgage  their  corporate  property  and  franchisee,  or 
to  convey  the  same  by  deed  of  trust  to  secure  the  payment  of 
any  debt  contracted  by  the  company  for  such  purpose.  While 
these  powers  are  extensive,  it  will  hardly  be  contended  that  they 
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oonfor  any  power  to  lease  Uie  [iwperty  end  franduMS  of  tho 
toady  80  as  to  ideasa  tho  oompanj  from  liabilitjr  for  the  Hon- 
perfarmaiiee  of  duties  devohring  upon  them  as  a  ooipoBation, 
We  aie  voahle  to  peneivo  that  it  is  oecessaiy  thai  thej  should 
lease  the  road  and  firaoohisesy  to  perform  aaj  act  ezpiesdj  an^ 
thoriaed  hj  their  charter,  or  to  efieotoate  the  objeota  of  its 


tion.    Other  seetions  of  their  charter  anthoriie  them  to  make^ 


onhun,  and  estabtiflh  all  bj-laws,  rules  and  regulations 
sary  to  cany  oat  the  powers  conferred;  to  regulate  the  noaimer 
of  transportation  of  persons  and  property;  the  width  of  their 
track;  the  construction  of  wheels;  the  form  and  sixa  of  the  cars; 
the  weij^t  of  loads;  and  all  other  matters  and  things  respecting 
tlie  use  of  the  road.  It  will  be  observed  that  the  legislature  haa 
been  specific  in  the  enumeration  of  the  powers  granted,  but  in 
tliem  all  they  nowhere  find  any  either  expressly  or  impliedly 
giving  this  power  to  lease  their  road  so  as  to  release  them  from 
liability.  II  such  leases  may  be  made,  and  the  effect  claimed 
results  from  them,  railroads  may  avoid  all  liabiHty  to  the  public 
And  if  such  leases  should  be  to  irresponsible  and  reckless  per* 
sons,  the  remedies  for  wrongs  inflicted,  duties  omitted,  and 
contracts'  violated  by  the  lessee  would  not  be  worth  pursuing. 
That  the  legislature  intended  to  confer  such  power  on  these 
companies  we  do  not  believe.  And  we  therefore  think  tiio 
court  below  committed  no  error  in  sustaining  the  demurrer  to 
the  plea.  But  we  do  not  undertake  to  determine  whether 
a  railroad  may  make  such  a  lease  as  would  authorize  the  lessees 
to  run  and  use  such  roads  or  not»  as  that  queation  is  not  presented 
by  the  record  in  this  casa 

Exceptions  were  taken  to  the  giving  of  plaantiffs'  instruc- 
tions. The  second  of  these  iai  ''That  if  the  jury  believe  from 
the  evidence  that  the  plaintifft,  for  the  want  of  a  sufficient  num- 
ber of  cars,  were  compelled  by  necessity  to  ship  in  four  cars, 
which  were  insufficient^  the  hot  of  the  agent  teUing  them  that 
Uiey  shipped  at  their  own  xiak  does  not  relieve  defendants  fmmk 
liability  fbr  failing  to  supply  the  proper  number  of  cars."  If 
thia  property,  freighted  on  defendant's  road,  is  to  be  governed 
in  all  respects  by  the  rules  governing  common  carriers,  and 
plaintifis'  having  hired  cars  to  freight  these  hogs  will  not  hav« 
any  effect  on  the  rule,  then  the  instruction  was  properly  given^ 
But  it  must  be  admitted  that  plaintiffs  had  the  right  by  con- 
tract  to  hire  the  use  of  cars  to  freight  their  hogs  from  Salem  ta 
minoistown,  and  to  load  the  hpgs  in  such  manner  as  tliey  might 
choose.     And   by  doing  so,  the  company  could  incur  no  risk   aa 
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to  the  mode  plaintiffs  adopted  in  loading  the  cars.  That  woiUd 
be  entirelj  under  their  control,  and  they  would  be  responsible 
for  their  want  of  judgment  in  so  doing.  There  was  evidence  in 
this  case,  without  any  conflict^  that  plaintiffs  had  hired  cars  of  the 
company  to  ship  these  hogs,  at  eighteen  dollars  and  fifty  oeats 
for  each  car,  and  that  while  loading  them  they  were  informed 
that  they  loaded  them  at  their  own  risk.  If  this  evidence  was 
tme,  we  think  the  plaintiffs,  when  they  had  contracted  for  more 
cars  than  were  furnished,  should  have  insisted  upon  the  con- 
tract, and  if  they  did  so,  they  would  have  the  right  in  a  count 
on  this  contract  to  recover  for  the  damage  sustained  by  its 
breach.  But  under  the  counts  in  the  declaration  in  this  case^ 
plaintiffs  had  no  right  to  recover  damages  for  a  breech  of  such 
contract.  And  we  are  therefore  of  the  opinion  that  this  uw 
ctruction  should  not  have  been  given. 

The  sixth  instruction  is  this:  ''The  court  is  asked  to  instruct 
the  jury  that  if  they  believe  from  the  evidence  that  defendants 
ordered  the  plaintiffs  to  put  their  property  in  the  cars  for  trans- 
portation from  Salem  to  IHinoistown,  then  the  defendants  are 
liable  as  common  carriers  for  all  damages  done  to  property  of 
plaintiffs  while  in  their  care  and  possession:  and  if  the  jury 
believe  from  the  evidence  that,  by  the  delays,  carelessness,  or 
negligence  of  defendants,  the  plaintiffs,  without  their  fiLult, 
have  sustained  damages,  they  should  find  for  the  phdntiflfs,  and 
£x  the  dauLages  aocordiog  to  the  evidence  of  the  case."  The 
doctrine  seems  to  be  well  settled  that  common  carriers  are  not 
liable  for  losses  occasioned  by  an  inherent  defect  of  the  article 
causing  its  destruction:  Addison  on  Cent.  807.  And  this 
principle  applies  to  live-stock  in  so  far  as  they  are  liable  to  de- 
crease in  weight  from  this  mode  of  transportation;  and  this 
instmction  should  have  been  so  modified,  and  with  that  modifi* 
cation,  it  would  have  been  proper.  The  defendants,  after  receiv- 
ing the  property,  were  bound  to  use  eveiy  reasonable  effort 
without  delay  to  deliver  it  at  its  place  of  destination,  and  failing 
to  do  so,  were  liable  as  oonmion  carriers  for  the  damages  result- 
ing from  such  neglect  of  duty.  The  law  implies  such  a  i^romise 
on  their  part  But  this  liability  would  only  extend  to  immediate 
•nd  proximate  damages,  growing  out  of  the  non-performance  of 
their  implied  contracts,  and  not  to  such  as  are  remote  or  contin- 
gent. If  plaintiffs  had  a  contract  for  the  sale  of  these  hogs 
et  St.  Louis,  and  the  defendants,  by  their  unnecessary  delay, 
tendered  it  necessary  for  plaintiflfe  to  go  to  St  Louis  to  get  the 
time  of  delivery  extended,  we  see  no  reason  why,  as  the  damagea 
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«re  speoiallj  laid  in  the  dedhration,  that  thej  ahoold  not  be 
«eooTerable.  Bat  the  eridenoe  aa  presented  bj  the  bill  of  ex- 
tseptions  leaves  it  doabtfnl  whether  there  was  a  oontract  requiring 
the  deliverj  of  the  hoga  at  an  earlier  date  than  thej  arrived  at 
their  destination;  or  whether  the  extension  might  not  hare  been 
obtained  by  other  less  expenaiye  means  than  bj  going  there  in 
person. 

We  are  unable  to  peroeivB  anj  objeotian  to  the  other  instmo- 
iions  given,  as  thej  seem  to  oonectlj  annonnne  the  law  of  the 


The  judgment  of  the  eourt  below  should  be  reveaed  and  the 
^^^nft  remanded. 
Judgment  reversed. 


LiABiuzT  ov  Ratlboa-DS  ion  ToBiB  ov  TWBM  TiMiSis — Pairing  bj  the 
^nestUm  <rf  the  power  of  a  nulroad  oompaaj  to  lease  its  road*  it  is  a  well« 
settled  dootrine  that  ia  the  abaenoe  of  legislative  authority  permittiiiff  a  lease, 
and  ezemptiiig  the  oompaay  fram  liability,  it  is  responsible  for  the  torts  of  its 
lessee.  It  cannot  by  ita  own  act  thns  relieve  itaelf  from  the  obligations  im- 
posed npon  it  by  its  charter  and  the  general  laws:  Pieroe  on  Railroads,  283| 
Ibniainer.  Sauihen Pacific R  B.,  M  OaL  045;  8.  0.,  1  Am.  ftEng.  Bailw. 
Oaa.  159;  IlUfu^  CeniraiB,  B.  r.  Finntgan,  21  IlL  646;  Chicago  etc.  B.  B.  v. 
Whipple,  22  Id.  105;  Peoria  etc.  B.  B.  t.  Lane,  83  Id.  448;  WoAath  eic.  Rjf 
T.  Peyton,  106  Id.  534;  S.  a,  46  Am.  Rep  705;  Lan^ley  v.  Boeton  etc  B.  B.. 
10  Gray,  103;  MeOluer  t.  Uancheeter  etc.  B.  B,,  13  Id.  124;  Freeman  v.  Mii^ 
meapoUe  etc  By,  28  Minn.  443;  S.  G. ,  7  Am.  &  Eng.  RaUw.  Gas.  410;  AJtboU  v. 
ydbutoien  efe.  R.  R,  80  N.  T.  27;  8.  0.,  36  Am.  Rep.  572;  2  Am.  ft  Eng. 
Railw.  Oaa.  541;  NdtonT.  Fermonl e<e.  i?.  iZL, 26  Vt.  717;  8. 0., 62  Am.  Deo. 
^14;  SaOroad  Co.  t.  Barron,  5  WalL  90;  BaHroad  Co.  v.  Brown,  17  Id.  445* 
450.  The  same  dootrine  prevails  when  a  railroad  company  simply  pennits  or 
lieansas  other  companies  or  persons  to  nae  ita  road:  Mtteon  etc.  B.  B.  v.  Mayee^ 
49  Ga.  355;  S.  C,  15  Am.  Rep.  678;  Totedo'etc.  Ry  v.  Bumbold,  40  IlL  143| 
Kanaae  City  etc  B.  Rr.  £hifing,2S  Kvi.^Z;  contra:  Mvrch  v.  Concord  R  B.^ 
29  K.  H.  9;  8.  0.,  61  Am.  Dea  631.  The  principal  case  has  been  frequently 
<eited  with  approval  and  followed,  as  being  a  correct  exposition  of  the  law  on 
iha  liability  of  the  lessor  company:  lUinoie  Central  R  B.  v.  .^^fifit^on,  21  IlL 
4^49;  Chicago  etcRR'r.  Whipple,  22  Id.  109;  Peoria  etc  B.  B.  v.  Lane,  83 
Id.  448;  PiUOmrgh  etc  B*y  t.  Can^abell,  86  Id.  445;  Singleton  t.  South-vfeetem 
B.  B.,  70  Ga.  470;  a  0.,  48  Am.  Rep  578;  RaUroad  Co.  v.  Barron,  5  WalL 
104;  Kanaae  Pacific  Ry  t.  fTood,  24  Kan.  624;  and  see  it  approved  but  dis- 
imgnishedhi  Weti  v.  St.  LotUeetc  B.  B.,  63  IlL  546.  Upon  the  same  prin« 
•eiple  the  leasee  of  a  railroad  which  by  contract  pennits  another  company  to 
use  the  road  Is  liable  for  the  negligent  acts  of  the  latter  company:  PUt^r^ 
4tc  Ry  T.  Campbell,  86  IlL  44a  The  fact  that  the  lessee  is  permitted  to 
4)perate  the  road  in  the  name  of  the  lessor  company  nndonbtedly  makes  a 
stronger  case  against  the  latter:  Singleton  v.  South-western  B*  B.,  70  Ga.  464| 
a  a,  48  Am.  Rep.  574;  Bower  v.  B.  dt  S.  W.  B.  B.,  42  Iowa,  546;  as  also 
does  the  fact  that  the  trains  are  to  be  ran  under  the  direction  of  the  lessee 
eompany  and  be  under  its  control,  although  the  lessee  is  to  receive  and  retain 
the  esraings:    Wyman  v.  Penobeeot  etc  B.  B,,  46  Me.  162L    In  Iowa  it  was 


296  Omo  Ra  B.  B.  Ca  V.  Dunbab.        [Dliuouv 


htad,iRiibibmdje9m^aiStqpkmBT.D.4t8LP.B.B^36Iowm,tXI,UDdaar^ 
T.  Iowa  MidUmd  Ry^  SI  Id.  S44»  thsfe  whan  two  nilzoftd  oompMixas  opermto 
tnini  on  the  Muas  road,  one  b«uig  the  owiur  and  the  othor  the  iMseOi  emoh  i» 
liabto  only  lor  stock  L^ond  or  killed  bj  its  tniiif  bj  roaaon  of  tiie  road  being 
nnfeneed,  and  not  lor  that  injured  or  killed  by  the  traina  of  the  othar;  bat  iie 
the  more  reoent  oaaa  of  Bower  r.  RJb8,  W.  B,  R,  42  Id.  646,  it  waa  num 
eonaolly  deoided  that  a  railroad  oompany  oannot  eeoape  liability  lor  an  aooi- 
dant  ooonrriqg  iHiila  ita  road  ia  being  operated  in  ito  ooipoimto  name,  ervn 
ihoDi^  in  laot  it  may  hara  been  laeaed,  and  waa  at  the  time  oootroUad  by 
another  party;  and  the  aeotiana  of  the  oode  making  leaeees  d  railroada  liahla 
to  the  laae  extent  aa  the  leeaors  proTide  merely  a  oamnlativa  remedy,  and 
do  not  release  the  leeaora.  la  DUeheU  t,  Spitylm  Ik^vU  eic  EL  i{.,67N.  T.» 
420,  a  limitation  was  plaoed  npoa  the  lesaor  oompany'a  liability,  and  the  gea» 
eral  doctrine  that  an  aetion  for  not  repairing  feneee,  byreason  whereof  anotiiei 
party  is  injured,  can  only  be  maintained  against  the  ooonpier,  and  not  against 
the  owner  of  the  fee,  who  ii  not  in  poaseesion,  was  applied.  It  was  therefoiw 
held  that  a  railroad  oompany  whidh  baa  parted  with  the  possession  and  con* 
trol  of  ito  road  nnder  a  loaaa  to  another  oorporation  ia  not  liaUe  to  one  trar-^ 
aling  upon  ahighway  for  damages  resnlting  from  an  omisstoa  of  the  leasee  to- 
repair  a  fence,  whidh  was  in  good  order  at  the  time  of  the  lease  and  anneador 
of  possession. 

In  aocordanoe  with  the  foregoing  principles,  where  railroad  oompsnies  are 
required  by  stototo  or  charter  to  fence  their  roada  and  erect  cattle-gnarda» 
they  are  Hable  in  damages  for  cattle  or  other  domestic  imim^la  killed  or  in^ 
Jnred  by  their  Icsscos  through  an  omissioa  of  tlus  duty:  FcnUaine  t.  BcmiOiem^ 
Pat^  iZ.  J2.,  54  CaL  640;  a  0.,  1  Am.  &  Eng.  Raflw.  Caa.  159;  Wyman  r. 
PeMUcoi  tie.  B.  B.,  46  Me.  162;  Ndaon  v.  Vermont  etc  B.B.,2$Vt.  717^ 
6.  0.,  62  Am.  Dea  614;  Kanaae  City  etc.  B.  B.  ▼.  Swing,  23  Kan.  273  (U- 
cenae);  but  see  Stephaw  ▼.  D.  A  Sl  P.  B,  J?.,  86  Iowa,  827;  Clary  t.  lowm 
Midland  B'y,  87  Id.  844;  and  see  farther,  on  the  liability  of  the  leaaor  com- 
pany for  stock  killed  or  injured  by  the  leasee,  JlUnois  Central  R  B,  v.  Fir^ 
nigan,  21 DL  646;  Chicago  ete.RB.Y.  Whipple,  22  Id.  lO0i  Under  the  stat- 
utes  of  Massachnsetto  a  railroad  company  may  be  held  liable  for  damagea  by 
file  communicated  by  a  looomotiTe-engine  used  upon  ito  track,  although  the 
engme  belongs  to  another  company  using  the  track  under  a  lease:  IngertoU  r, 
BtoMridge etc  B.  R,  8  Allen,'438;  DaaieU  ▼.  Hart,  118  Mass.  043,  040; 
Davie  ▼.  ProMence  etc.  R  B.,  121  Id.  134;  and  aee  farther,  on  the  liability 
of  the  lessor  company  for  damagea  by  fire  caused  by  the  negligent  acto  of  the 
lessee,  PUdmrgh  etc  JPy  ▼.  Campbdl,  86  HL  441  The  lessor  may  be  held 
liable  for  injuriea  to  persons  through  the  lessee's  n^ligeaoet  ^Vessian  t.  iliane^ 
apolie  etc  .B'y,  28  Minn.  443;  S.  0.,  7  Am.  &  Eng.  BaUw.  Oaa.  410;  AhboU  v. 
Johnstown  etc  B.B.  80 N.  T.  27;  S.  0.,  86  Am.  Rep.  072;  a  0.,  2  Am.  k. 
Eng.  Railw.  Oaa.  041;  Bowerr.B.  dtS.  W.RR,^  Iowa,  046;  Maeonetc 
B.  B.  T.  Mapee,  49  Qa.  850;  a  C,  10  Am.  Bep.  678  (lioenae);  or  for  loes  of 
goods:  Langleyr.  Soeton  etc  R  R,  19 Gray,  103 

If  the  lease  ii  made  by  permission  of  the  legislature,  oTen  in  that  oaae  the 
lessor  company  is  not  relieyed  from  all  liability  for  the  n^g^igent  acto  of  ito 
lessee,  in  tiie  absence  of  a  further  stotntory  exemption.  But  here  an  obvioua 
distinction  should  be  made  between  those  general  duties  and  obligations  to 
the  public  which  are  impoeed  by  charter  or  general  laws  upon  the  company 
and  thoee  dutiea  and  obligations  which  arise  from  oontoaoto  of  the  lessee.  Th» 
lessor  should  be  held  liable  for  a  violation  of  the  former,  but  not  for  the  lat«^ 
ter«  1  Bedfield  on  Bailways,  0Ui  ed.,  618;  SL  Louie  etc  Ry  ▼.  CWK,  28  Kan. 
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€22;  Whiiiu^  r.  Aihmtte  0U.  B.  J2.,  44  Ha  8G2;  k  a.  69  iLm.  Dee.  108| 
Aeomt  ▼.  AUam^  etc.  S.  B.,  46  Me,  05;  Bean  t.  AtkuUk  etc,  B,  B.,  63 
Id.  S93;  JfoAofMy  ▼.  AOamik  etc.  B.  B.p  Id.  68|  Queital  r.  KembmrfpoH  ete. 
B  Bf  127  HaMi.  204.  That  a  nilroftd  oompuij  upon  whoa  iwte  the 
duty  of  building  and  mafatninrng  fenoea  and  eatib-gaaids  along  and  upon 
its  Toad  cannot  raUem  itMlf  fRun  liability  bj  loaimg  its  road  under  author- 
ity o£  tha  Iflgielatnra;  8t  LamU  eU.  B'y  ▼.  Cfm4;  ITIUCRey  ▼.  AOcuUie  etc  B 
B.f  mpra;  nor  wbero  it  it  made  roeponiible  by  statate  for  injnriee  oanaed 
by  fire  bom  looooMttTee,  eepeejally  if  the  statntory  pflrmiMiom  to  lease 
providee  tiiat  nothing  in  the  aot  or  lease  shoold  exonerate  the  oompany 
firam  any  daties  or  liahilitiiw  imposed  npon  it:  SUanu  ▼.  AtkuUte  etc  B. 
B;  Sean  ▼.  Ailom^  eic  B,  J?.,  mpra.  So  where  tiie  charter  of  a  rail- 
road oompany  prorided  thai  it  should  be  liable  lor  any  injury  any  person 
might  sustain  by  reason  of  the  oarelessness  or  misoonduot  of  its  agents  or 
servants,  and  a  subsequent  statute  authorised  it  to  lease  its  road  and  frau* 
chise^  and  to  oontraot  with  any  "responsible "  parties  for  the  management 
of  its  road,  but  prorided  that  suoh  leaae  or  oontraot  ahonld  not  release  or 
exempt  the  leaaor  from  any  duty  or  liability  to  which  it  would  otherwise 
be  subject,  an  aetion  ean  be  maintained  againsi  the  lessor  for  an  injury  to 
a  passenger  caused  by  the  negligence  of  a  servant  of  the  lessee:  QueeUi  ▼. 
Nendmryport  etc,  B,  B,  euprtL  On  the  other  hand,  where  suoh  an  obliga- 
tion is  not  cast  upon  the  leaser  company  by  charter  or  statute,  it  is  not  liable 
for  an  injuiy  caused  to  a  passenger  by  the  wrongful  acts  of  the  agent  or  ser- 
vants of  the  lessee:  Makoneff  v.  AUantie  etc.  B,  J?.,  eupra;  eanira:  SmgleUm 
V.  SotOhrwetem  B  B.,  70  Ga.  464;  S.  C,  48  Am.  Bep.  674,  which  does  not 
seem  to  accord  with  sound  principle  or  authority  on  this  point  In  1  Redfield 
on  BaOways,  5th  ed.,  618,  the  following  language  is  used:  "But  even  where 
such  contaaots  have  been  made  by  permission  of  the  legislature,  it  has  been 
held  in  this  oountiy  that  the  oompany  leasing  itself  does  not  thereby  escape 
all  responsibility  to  the  puUio,  but  that  the  public  generally  may  still  look 
to  the  original  company,  as  to  all  its  obligations  and  daties  which  grow  out 
of  its  relations  to  the  puUio,  and  are  created  by  charter  and  the  general  laws 
of  the  state,  and  are  independent  of  contract  or  privity  between  the  party 
injured  and  the  railway."  The  diatinction  which  we  have  above  adverted  to 
Is  thus  stated  by  Brewer,  J.,  in  St,  Louis  etc  R*y  v.  Owrlf  eupra:  "If  the  in- 
jury results  from  negligence  in  the  handling  of  trains,  or  in  the  onussion  of 
any  statutory  duty  connected  with  the  management  of  the  road,  matters  in 
respect  to  which  tiie  lessor  oompany  could,  in  the  nature  of  things,  have  no 
control,  then  the  lessee  oompany  will  alone  be  responsible;  but  when  the  in- 
jury results  from  the  <«iission  of  some  duty  which  the  lessor  itself  owes  to 
the  public  in  the  first  instance — something  connected  with  the  building  of 
the  road— then  we  think  the  company  assuming  the  franchise  cannot  divest 
itself  of  responsilnlity  by  leasing  its  track  to  some  other  company."  Of 
course  the  legislatnre  may  exempt  the  lessor  from  all  liability  for  the  acts  or 
omissions  of  its  lessee. 

It  may  here  be  observed  that  the  lessee  of  a  railroad  companyis  also  liable 
for  all  injuries  committed  by  it  in  operating  the  road  to  the  same  extent,  and 
in  like  manner,  as  the  lessor  would  be  if  the  road  was  in  possession  of  and 
operated  by  itself:  1  Borer  on  Bailroads,  605;  Linfidd  v.  Old  Colony  B.  B,  Corp, , 
10  Ooah.  562;  8.  0.,  57  Am.  I>ec.  124;  Spraqw  v.  SwiHh,  29  Vt.  421;  &  C, 
70  Am.  Dea  424;  CUmoA  v.  Canfield,  28  Vt  302;  MeCaU  v.  Chamberlain; 
13  Wis.  637;  Cook  v.  Milwaukee  etc.  R%  36  Id.  45;  Tracy  v.  Troy  etc  R,  R„ 
18  N.  Y.  433;  MeOraat  v.  New  York  etc,  R.  /?.,  63  Id.  622;  Wasmerr.  Dela- 
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To  this  ooant  the  defendants  pleaded  four  pleaa,  not  goilty, 
and  three  speoial  pleaa.  To  ihe  eecond,  third,  and  fourth  th» 
plaintiff  demurred,  and  the  court  sustained  the  demurrer  aa  to 
the  seoond  and  fourth,  leaving  the  first  and  third  pleas,  on  which  is- 
sues of  fact  were  made  up. 

The  third  plea  is  as  follows:  And  for  a  further  plea  in  this 
behalf,  the  said  defendants  say  acUo  non,  because  thej  saj  that 
the  said  locomotive,  steam-engine,  and  cars,  in  the  plaintiff's 
declaration  mentioned,  were  driven  upon,  and  against^  and  came 
in  collision  with  the  said  cars,  locomotivesy  steam-engines,  upon 
which  the  said  Othneile  dxx.  then  was^  in  manner  and  form  aa  in 
the  said  dedaration  is  alleged,  solely  by  and  through  the  care- 
lessnessy  n^ligence,  unslrillfalneBS,  and  defiwlt  of  the  said 
servants  of  the  defendants  in  the  declaration  mentioned  in  that 
behalf,  and  for  want  of  due  care  and  attention  hj  them,  and  not 
through  any  other  negligence,  unskillfnlneBS,  default,  or  want 
of  due  care  and  attention,  and  the  said  engines  and  cars  in  the 
declaration  in  that  behalf  mentioned  were  respeotivelj  xaidet 
the  guidance,  government,  and  direction  of  the  said  several  ser* 
vants  of  the  said  defendants  in  the  dedaration  mentioned,  and 
of  no  other  person  or  persons,  and  that  the  said  Oox  at  the  said 
time  when,  etc.,  was  also  a  servant  and  in  the  employment  of 
the  said  defendants  in  said  declaration  in  this  behalf  menticmed^. 
upon  their  said  railroad;  and  that  the  said  carelessness,  n^li- 
gence,  unskillfulness,  and  default^  and  want  of  due  care  and 
attention  of  the  said  servants  of  the  said  defendants  in  the 
declaration  in  that  behalf  mentioned,  at  the  said  time  when,  etc., 
and  were  wholly  unauthorised  by  the  said  defendants,  and  were 
entirely  without  the  leave  or  license,  knowledge,  sanction,  or  ooii> 
sent  of  the  said  defendants;  and  concluding  with  a  verification. 

There  is  no  formal  replication  to  this  plea.  It  is  traversed  in 
brief  by  the  words  ''traverse  and  issue  to  the  country."  To 
give  this  the  force  and  effect  of  a  formal  replication,  it  will  be 
seen  that  it  traverses  the  fiiot  that  the  locomotive  and  cars  were 
under  the  guidance  and  direction  of  the  defendants'  servants; 
that  the  deceased  was  one  of  those  servants;  that  the  defendants 
did  not  authorize  such  carelessness,  negligence,  and  unskillful* 
ness.  This  must  either  be  considered  as  a  general  traverse,  or 
regarded  as  a  nullity,  and  a  repleader  awarded,  but  the  parties 
have  treated  it  as  a  general  traverse,  and  it  will  be  so  considered. 

Under  the  plea  of  not  guilty,  it  is  incumbent  on  the  plaintiff 
to  make  out  his  case  substantially  as  stated  in  his  declaratioiu 
He  was  required  to  show  that  the  defendants  were  in  the  pos^ 
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session  and  ofwnara  of  the  railroadj  and  looomotiTOs  and  carv 
thereon;  and  tbat  hj  their  agentB,  employees,  and  handsy  and 
hj  their  negligenoe,  carelessnesSy  and  unskillfalnfwi,  and 
wroDgfiil  aot^  by  ronning  their  said  cars  and  locomotivB  on, 
against^  and  over  the  body  of  said  Cox,  they  thereby  caoaed  the 
death  of  Cox;  and  the  pleadings  bring  up  the  question  whether 
the  deoeaaedy  being  the  servant  of  the  defendants,  and  th^  the 
common  master  of  many  servants,  all  engaged  at  the  same  time 
in  the  same  bosineBS,  are  answerable  ''for  the  wrongful  act, 
neglect,  or  default"  of  one  of  the  servants  by  which  another 
servant  ia  injured.  The  declaration  does  not  state  in  what 
espaci^  the  deceased  was  on  the  train,  whether  as  a  passenger 
or  as  one  of  the  servants  or  hands,  but  the  special  plea  aflSrming 
that  he  was  one  of  the  servants,  and  which  fiict  is  put  in  issue 
by  the  general  traverse,  is  established  by  the  proot  We  shiill 
consider,  for  the  purposes  of  this  case,  that  all  the  parties,  as 
well  Bennett  and  Scott  as  their  hired  hands,  were  all  of  them 
employees  of  the  company,  and  the  jury  have  found  the  death 
was  caused  "by  their  wrongful  act,  neglect^  or  defitult"  We 
consider  it  as  proved  that  all  the  persons  engaged  on  the  train 
were  employed  by  the  company  in  the  same  service,  and  the 
jury  were  told  by  the  court: 

1.  That  a  railroad  company  or  other  corporation  are  not  re- 
aponsible  for  ii\juries  to  their  servants  or  agents  occasioned  by 
the  carelessness,  negligence,  or  unakillfnlness  of  feUow-ser. 
vants,  while  acting  in  the  same  service,  without  their  knowledge 
or  sanction,  provided  such  company  or  corporation  have  taken 
proper  care  to  engage  competent  servants  to  perform  the  duty 
assigned  them;  or  if  the  person  injured  was  acquainted  with  the 
character  of  his  fellow-eervants  for  capacity  or  skillfulness  while 
engaged  as  such  servant. 

2.  That  in  this  case  if  OthneUe  Cox  was  at  the  time  of  hit 
injury  in  the  employment  of  the  Illinois  Central  Bailroad  Com- 
pany (provided  the  jury  are  satisfied  from  the  evidence  that  he 
was  in  their  employment),  and  in  the  diwharge  of  his  duties  as 
flodi;  and  further,  if  they  believe  from  the  evidence  that  the 
injury  complained  of  was  occasioned  either  by  lus  own  careless- 
ness, imskillfulnem,  or  negligence,  or  that  of  hii  fellowiMr- 
vants  in  the  same  line  of  service— they  should  find  for  the 
defendants,  provided  they  have  exerdsed  proper  care  in  the 
selection  of  competent  servants. 

3.  That  when  Othneile  Cox  entered  into  the  service  of  the 
tailroad  company  (if  the  jury  should  believe  from  the   evidence 
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that  he  was  in  their  servioe  at  all),  iie  thereby  virtoallj  undertook 
to  ran  all  the  ordinary  risks  incident  to  his  emplojnient^  indoding 
his  own  ni^ligence  or  nnakiUfoIneaSy  or  the  negligenoe  or  nnskillfu]- 
nees  of  his  feUow-servants  in  the  same  employment  or  neoessarily 
oonneoted  therewith. 

4.  That  it  is  presumed  in  law  that  his  wages  were  commensiirate 
with  the  hazard  to  which  he  was  exposed. 

5.  The  tme  principle  Ib^  that  when  the  servant  of  a  company 
engages  in  their  service,  he  undertakes,  as  between  himself  and  his 
employer,  to  run  all  the  ordinary  risks  of  the  servioe  which  he 
undertakes;  and  this  includes  the  risk  of  occasional  negligenoe  or 
unslrillfalness  on  the  part  of  his  fellow:-«ervants  or  employees  en- 
gaged in  the  same  line  of  duty  or  incident  thereto,  provided  snob 
fellow-servants  are  competent  and  skillful  to  disoharge  the  duty 
assigned  them. 

These  instructions  declare  the  law  correctly,  as  we  have  al* 
ready  decided  in  the  case  of  ffanner  t.  lUmoia  CmUral  B.  B,  Co.p 
15  in  650,  and  are  in  harmony  with  the  great  majority  of  Eng- 
lish  and  American  decisions:  See,  on  the  point,  HtUMnrnm  y.  Torh 
Btc  Ry  Co.f  5  Ezch.  341;  Wigmore  v.  Joy,  Id.  353;  Skip  v.  Bom^ 
em  CawUiss  Ry  Go.y  24  Eng.  L.  ds  Eq.  396;  Wiggett  t.  Fox,  3G 
Id.  486;  D^g  v.  Midland  Ry  Co.,  40  Id.  377;  FmrweU  v.  BotUm 
€tc  B.  B.  Go.,  4  Met  49  [38  Am.  Dec.  339] ;  Murray  r.  South  Cato- 
Una  B.  B.  Co.,  1  McMulL  L.  385  [36  Am.  Dec  268] ;  Broum  v. 
MaxweU,  6  Hill,  592  [41  Am.  Dec.  771];  Coon  r.  Syraeu9$  eU. 
B.  B,  Co.,  6  Barb.  231;  Hayw  v.  Western  B.  B.  Go.,  3  Gush.  270; 
Byan  v.  Cumberland  Valley  B,  B.  Co.,  23  Pa.  384;  Subgk  v. 
Ifew  Orleam  etc  B,  B.  Co.,  6  La.  Ann.  495  [54  Am.  Dec.  565]; 
Shields  v.  Yonge,  15  Ga.  349  [60  Am.  Dec.  698] ;  Madieon  S  In^ 
dianapolis  B.  B.  Co.  v.  Baeon,  6  Ind.  205. 

We  think  the  doctrine  established  by  these  cases  the  conect 
doctrine.  It  is  right  and  proper  that  one  servant  should  not 
recover  against  the  common  master  for  the  caielessness  of  his 
fellow-eervant,  provided  competent  servants  have  been  selected 
by  the  master.  It  is  important  to  all  concerned  that  each  ser- 
vant should  have  an  interest  in  seeing  that  all  his  co4Mirvants  do 
their  duty  with  proper  care  and  fidelity,  and  who  will  take  cars 
to  report  the  negligent  and  unskillful,  by  whom  their  lives  may 
be  endangered,  to  their  principal.  This  will  make  them  all 
prompt  and  vigilant,  and  their  master's  interest  be  dosely  inter* 
woven  with  their  own,  and  all  properly  regarded.  Independent 
of  tbiB,  it  must  be  understood  that  each  servant,  when  he  engages 
io   a  particular  service,  calculates  the  hazards  incident  to  it*  and 
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contracts  aocordiugly.  lUft  we  see  every  daj — dangeroos 
Tioe  generally  receiving  higher  compensatioii  than  a  sernoe 
attended  with  danger  or  anj  considerable  risk  of  life  or  limk 

The  JQiy  in  this  case  were  follj  informed  of  theeo  prine^ilei  bj 
the  clear  and  unqualified  instructions  of  the  cooiii  and  no  duty 
romained  to  them  hat  to  ohey  them.  Thejr  were  conatnined 
to  heliere  from  the  evidencey  there  being  no  conflict^  that  the 
employees  of  the  company  were  skillful  and  oon^petent  bt  the 
bosiDees  in  which  they  were  employed.  There  was  no  ''wrong- 
fal  aot»  nsj^eotj  or  daCMilt'*  proved,  of  sneh  a  ehanujter  as  to 
have  entMad  the  dBceaaed,  had  he  sorvived  the  iquiyy  to  main- 
tain an  action.  The  proof  abundantly  ahows  that  the  engine- 
driver  and  conductor  who  are  the  principal  penona  engaged 
about  the  train  were  skillful  and  competent  men,  and  that 
(he  usual  and  ordinary  cautioa  was  observed  by  theuL  There 
can  be  little  doubt^  from  the  evidence^  that  the  accident  was 
occasioned  by  the  unskillful  manner  in  which  the  wood  was 
loaded  upon  the  can— in  doing  idiioh  the  deceased  was  an 
actor — the  ends  of  the  sticks  extending  over  the  sides  so  far  as  to 
strike  the  train  on  the  switch.  By  striking  this  train,  the  pile 
of  wood  near  which  the  deceased  was  standing  was  displaced 
and  he  precipitated  upon  the  track.  This  surely  was  but  an 
ordinaiy  accident,  a  casualty  to  which  the  employment  he  was  en- 
gaged in  exposed  him,  and  he  must  be  understood  to  have  made 
his  cootraet  with  reference,  not  to  it  especially,  but  to  all  acci- 
dents of  such  character.  Whether  he  participated  or  not  in  the 
act  of  piling  the  wood  is  immateriaL  All  the  hands  hired  by  Ben- 
nett and  Scott,  who  were  contractors  to  furnish  the  wood,  and 
had  control  of  the  engine  and  train,  were  engaged  in  the  same 
business,  and  the  deceased  took  upon  himself,  in  consideration 
of  the  compensation  paid  him,  the  ordinary  risks  of  the  busi- 
ness, ifi^ln^iiTig  the  ni^ligence  of  his  fellow-servants.  If  this 
were  not  so,  no  great  enterprise  could  be  safely  undertaken  and 
carried  on,  nor  would  there  exist  that  vigilance  and  care  on  the 
part  oC  the  employed  which  is  so  vital  to  their  success.  The 
court,  after  instructing  the  jury  as  it  did,  should  not  have  hesi- 
tated to  set  aside  the  verdict,  as  the  verdict  was  directly  in  the 
bee  of  the  instructions,  and  no  evidence  justifying  it. 

We  have  said,  and  such  is  the  rule  everywhere,  that  a  court 
will  not  set  aside  a  verdict  where  the  jury  have  found  contrary 
to  the  Instructions  of  the  court,  if  upon  the  whole  case  it 
appears  that  substantial  justice  has  been  done.  In  a  case  like 
this,  however,  where  an  important  principle  was  involved,   and 
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one  of  no  oommon  magniiadey  and  in  expounding  which  the  oonrl 
was  dear  and  distinct^  and  no  snffioiont  evidence  to  chaige  Uie 
defendants,  a  ooort  woold  fall  £ur  short  of  its  dnty  should  it  permit 
its  instmotions  to  be  totally  diarpgarded  hj  the  jQiy,  as  thej  appear 
to  have  been  in  this  ease. 

The  jadgment  of  the  ooort  below  is  reversed  and  the  ^^use 
remanded. 

Jadgment  rerersed 

Misnai  n  hot  Lubui  ton  JxjumtMB  to  Ssetast  nnouoB  Nsaumarai 
OF  FKLLOw^ntTAiiT  engaged  in  a  <ww»«>«"  employmeiit»  if  tiie  maater  lias 
exercised  proper  owe  in  aele^^ting  competent  leryanti:  Fox  v.  8aau(ford,  67 
Am.  Dea  587»  and  note  discnsting  the  qnestion;  see  aleo  Ckxyur  v.  Taylor^ 
69  Id.  317;  ^oyet  v.  SndiK  66  Id.  222;  AUrro  ▼.  Jaqmih,  64  Id.  66.  and 
note;  Chicago  tie,  R.  R.  ▼.  BwtU,  46  HL  201;  Chicago  etc  R.  R,  ▼.  Ortgary, 
68  Id.  284»  287;  Chicago  eie.  R.  R.  r.  Stillhan,  63  Id.  296;  C^cago  etc  R.  R. 
v.  Troeeeh,  68  Id.  650;  Makme  ▼.  Western  Traruporiatiom  Co.,  6  Bisg.  318. 
The  doctrine  of  respondeat  superior  ia  not  applicable  to  eaece  of  injoriee  sas- 
tained  bj  one  servant  through  the  n^gligenoe  of  a  feUow-eerrant:  Chicago 
etc.  R.  R.  r.  Taylor,  69  HI.  464  The  servant  takes  npon  himself  the  haaids 
of  his  employment:  Moss  v.  Johnson,  22  Id.  642;  Chicago  etc  R.  R,r.  May, 
108  Id.  aOl;  Chicago  etc  R.  R.  v.  Abend,  7  HL  Appb  18&  So  a  servant  who 
remains  in  the  employ  of  a  company  when  he  knew  the  performance  of  Has 
duties  required  of  him  would  expose  him  to  danger  wiU  be  presumed  to 
have  voluntarily  waived  the  risk,  and  ixiiatever,  if  any,  oUigations  rested  oa 
the  company:  Chicago  etc  R.  R.  v.  Donahue,  75  Id.  110;  and  while  themaster 
must  use  ordinary  care  to  provide  reasonably  safe  and  fit  appliances  and 
structures  for  the  use  of  the  servanti  yet  he  is  not  bound  to  provide  against 
the  danger  arising  from  the  unnecessary  use  of  such  appliances  and  structures 
for  puipcses  to  which  the  same  are  not  adapted  and  designed:  Chicago  etc 
R.  R.  Y.  Abend,  stiprck  But  where  a  person  is  commanded  by  a  superior  to 
do  an  act  different  from  thoee  which  he  had  engaged  to  do^  and  is  injured 
by  another  servant  employed  in  this  line  of  service^  the  common  employer 
is  liable  to  the  servant  injured:  Laior  v.  Chicago  etc  J2.  J2.,  SB  BL  408L  The 
ieragoiag  casss^  viofpt  those  from  the  American  Dadriowu  oita  the  piliiolpal 
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POBTER  t;.  BTRNX. 

[10  bVUVA,  ItfL] 

iMfY  9m  La»  wnHooT  DmoHATiov  ov  Kxvxi^  QvianxTy  mi  YALva 

THiRMiff  IB  YcxD  loT  uioertelaty. 
Bsnnon  OoHTAzmra  Imbvwwusimkt  DnoBiPixov  ov  TK.uir  of  L# jn>  Litibd 

uvoH  B  Void  lor  vnoarteinty. 
CtaouT  SimioramB  avd  OBftTAivTr  Ami  Bbquibid  in  kz  PAxm  Pbooii»* 

iircM  witlicnii  imvmiiaI  aenriM  on  defendftntiL 
VmotaMDaou  nr  Araohmsvv  lOAnm  Rial  Eratb  Ami  Void  lom  Uir* 

OBXAnrrrp  wlierd  thoo  ii  no  dflfoription  of  the  propertj  in  dthflr  tha 

dMrifPs  lotam  or  tho  Jncjgmenl 

VOCD  AfKAIUllUflT  AtOCOBDIXCMI  OAVVOV 11  BmAISlD  ST  XXXftDmO  Sfl» 

nnroi*  m  fb^j  wa  matters  of  reoordL 
Imm  faeti  an  atated  in  the  opixdoo. 

/•  0.  Jan»mid  J.  E.  BIpAe,  for  the  appdlanl 
(7«  JUbr,  for  the  appeUeeap 

Bj  (kmt,  WoMDMBf  J.  Thia  waa  an  aotion  brought  to  r»i 
eofw  the  aoath-weat  half  of  a  lot  Na  60  in  the  tAtj  of  BTaaarille. 
It  b  admitted  that  in  Fehmury,  1823,  one  Thomaa  R  Aiaop 
waa  the  owner  of  the  premiaea  in  oontroyeisj,  and  that  he  then  oon- 
reyed  the  aame  by  deed  duly  ezeeated  to  the  plaintifil 

The  defeodanta  aet  up  for  defenae  an  adyerae  pooooaaion  in 
themael-yea  and  thoae  under  whom  they  olaim  for  twenty  yeara 
pezt  before  the  bringing  of  the  Boit,  and  also  a  title  in  them- 
aelyeBy  deriyed  from  a  sale  of  the  premises  by  the  sherifi^  aa  the 
property  of  the  phuntifi',  on  a  proceeding  in  attachment  against 
Um  by  one  Thomas  J.  Dobyns.    The  cause  wds  tried  by  a  joiyy 
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which  resulted  in  a  Terdict  and  judgment  for  the  defendanta 
Motion  for  a  new  trial  made  and  overruledi  and  exoepdona 
taken,  aetting  out  the  evidence.  Under  the  statute  of  limita- 
tions of  1843y  which  was  in  force  when  this  suit  was  brought^ 
an  adyerae  posaessiony  to  be  ayailable,  must  have  been  exdusiy^ 
and  continuous  for  twenty  years,  under  such  ciroumstances  a» 
to  show  the  party  to  be  occupying  upon  a  claim  of  ownership 
in  himself  of  the  premises:  Law  r.  Smiih^  4  Ind  56.  Whether 
a  different  rule  shall  prevail  under  the  statute  of  1852,  it  is  un- 
necessaxy  to  detennine.  The  evidence  in  the  case  is  perhaps 
somewhat  conflicting,  and  leaves  some  doubt  as  to  the  continuity 
of  the  defendants'  possession  for  the  necessary  period;  but  if 
there  was  no  other  question  involved  but  the  one  of  adverse  pos- 
session, we  should  not  disturb  the  verdict  as  not  being  supported 
by  the  evidence. 

The  defendants,  in  order  to  support  their  daim  of  title  in 
themselYes  under  the  proceedings  in  attachment  in  the  suit  of 
Dcbyru  v.  Parier^  offered  and  read  in  evidence  the  record  of 
said  proceedings,  over  the  objection  of  the  plaintiff,  which  waa 
overruled  by  the  court  From  said  record  it  appears  that  the 
sheriff  levied  the  attachment  on  ''  one  half  of  lot  60,  in  the  town 
of  Evansville,"  without  designating  the  particular  half,  and  there^ 
is  nothing  in  the  record  to  show  what  half  was  levied  upon* 
The  judgment  in  the  attachment  suit  is,  that  ''the  estate  hereto- 
fore attached  by  the  attachment  in  &vor  of  said  Thomas  J. 
Dobyns,  belonging  to  the  defendant^  Andrew  Porter,  be  sold,^ 
eta  There  is  nothing  in  the  entire  proceeding  to  show  what 
particular  half  of  the  lot  was  attached  or  ordered  to  be  sold. 

The  defendants  also  offered  in  evidence  a  deed  fixun  the  sheriff,, 
by  virtue  of  a  sale  under  the  proceedings  in  attachment  (over 
the  objectionB  of  the  plaintiff,  which  were  overruled  by  the  court), 
for  the  north-east  half  of  lot  No.  60  in  the  town  of  Evansville. 
It  will  be  observed  that  the  deed  describes  the  opposite  half  of 
the  lot  from  that  in  controversy  in  this  suit. 

Dobyns  was  the  purchaser  under  the  attachment^  to  whom 
the  above  deed  was  made,  and  under  whom  the  defendanta 
daim.  The  proceedings  in  the  attachment  and  the  sale  wera 
in  1823. 

It  may  be  farther  remarked  that  the  exeoutioQ  on  the  attach- 
ment, as  redted  in  the  sheriff's  deed,  commanded  him  to  maka 
the  money,  eta,  ''of  the  lands  and  tenements  of  Andrew  Porter^ 
heretofore  attached,**  without  any  description  thereof.  In  ref- 
arence    to    this  branch  of   the    defense,  the  plaintiff  asked  tha 
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court  to  giTe  the  foUowing  instmctiony  which  wu  refiiaed,  ami 
ezoeption  taken,  iiz.:  "The  sheriff*!  retom  to  the  nttitihimtnt 
in  the  case  of  Dobyru  v.  PcfUr^  is  void  for  nnoertainty,  and  does 
not  show  the  facts  neoeaqaiy  to  give  the  conrt  jnriadictian,  with- 
cot  the  appearance  of  the  defendant  or  proceas  served  on  him." 

The  court  thereapon  gave  the  following  charge^  which  waa 
excepted  to  hj  the  plaintiff,  viz.:  ''If  the  jnxy  believe  from  the 
evidence  that  the  half  of  the  lot,  or  particalar  part  of  it  de- 
scribed in  the  complaint,  is  the  same  half  lot  which  was  levied 
upon  by  the  writ  of  attachment  in  evidence  in  this  case,  and  the 
same  that  was  sold  bj  the  sheriff  of  Yanderbuxgh  county  on 
the  writ  of  execution  issued  on  the  judgment  in  attachment  in 
Uie  same  case,  and  the  same  that  was  intended  to  be  conveyed 
by  the  sheriff's  deed  to  Thomas  J.  Dobyns,  also  in  evidence, 
and  that  the  same  was  nusdescribed  in  the  sheriff's  deed  by  mia. 
take,  and  that  the  said  half  lot  in  controversy  is  the  one  referred 
to  in  the  return  on  the  attachment,  in  the  return  to  the  execu- 
tion,  and  in  the  sheriff's  deed,  and  that  the  defendants  have 
acquired  the  title  then  intended  to  be  conveyed  to  Dobyns  by 
Uie  sherifi^s  deed  by  proper  conveyances,  then  the  jury  will  be 
authorised  to  find  that  the  defendants  are  equitably  entitled 
to  the  premises,  and  to  find  a  verdict  in  their  favor.  If  the 
facts  are  not  sufficiently  established  by  the  evidence,  the  jury 
will  leave  the  proceedings  in  attachment  out  of  view  in  the  con- 
sideration of  this  case,  and  determine  the  matters  in  controversy 
independently  of  those  proceedings,  as  such  proceedings  aro 
irregular  on  their  face,  and  can  only  be  made  available  in  this 
case  by  such  proof  as  above  indicated." 

It  is  urged  by  counsel  for  the  appellant  that  the  charge 
above  asked  should  have  been  given,  and  the  one  given  by  the 
court  should  have  been  withheld,  because  the  proceedings  in 
attachment  were  void  (at  least  so  £ur  as  the  property  in  con- 
troversy is  concerned),  and  cannot  be  aided  by  any  parol  or 
extrinaio  evidence,  and  in  this  view  we  concur.  We  think  the 
proceedings  in  attachment  void  for  uncertainty  as  to  the  property 
attached  and  ordered  to  be  sold;  and  that  being  matter  of  record, 
they  could  not  be  explained  by  extrinsic  evidence.  They  were 
9x  parte  proceedings  without  personal  service  on  the  defendant^ 
who  did  not  appear,  and  in  such  cases  great  strictness  and  cer* 
tainty  are  required.  There  was  no  judgment,  except  in  rem, 
and  that  against  an  uncertain  one  half  of  the  lot  named.  In 
the  case  of  Law  v.  Smithy  4  Ind.  66,  it  was  held  that  a  lev^  on 
the  property  of  the  defendants  without  designation  of  the  kind* 
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quantity,  or  Talne,  without  any  memorandom  xemovizig  Uie 
unoertkinly,  was  void.  In  Waierg  r.  Duvattf  6  Oill  St  J.  76» 
it  was  hdd  that  a  retom  bj  a  sheriff  to  a  writ  of  Jiari  faudoM 
that  he  had  leyied  it  upon  a  part  of  a  tract  of  land,  was  Toid 
(or  uncertainty. 

£r  an  attachment  and  sale  of  real  estate,  the  property  ought 
undoubtedly  to  be  described  with  sufficient  certainty  to  enable 
the  purchaser  to  know  the  particular  tract  or  parcel  intended. 
This  is  not  done  in  the  case  before  us. 

On  the  supposition  that  the  sheriff  intended  to  levy  the  attach- 
ment on  the  part  of  the  lot  in  controversy  in  this  suit,  and  sold 
the  same,  and  intended  to  convey  the  same  by  his  deed  to  the 
purchaser,  we  think  that  parol  and  extrinsic  evidence  is  wholly 
inadmissible  to  show  those  facts. 

The  proceedings  in  attachment  were  matters  of  record,  and 
where  the  law  requires  an  entry  to  be  made  in  a  court  of  justice 
of  particular  transactions,  the  official  entry  excludes  all  inde- 
pendent evidence  of  the  transaction:  1  PhilL  Ev.  425. 

We  are  of  .opinion  that  the  court  erred  in  leaving  it  to  the 
jury  to  say  whether  or  not  the  defendants  had  an  equitable 
title  derived  from  the  proceedings  in  attachment,  and  that  if  so^ 
they  were  authorized  to  find  for  the  defendants.  The  chazgo 
asked  by  the  plaintiff,  above  noticed,  is  substantially  conect  and 
•hould  have  been  given. 

Had  there  been  no  other  question  involved  in  the  case  but  the 
one  of  adverse  possession,  as  before  remarked,  we  should  not  re- 
verse the  case  on  the  evidence  before  us,  but  inasmuch  as  the 
evidence  on  that  branch  of  the  defense  is  not  dear,  and  as  the 
jury  may  have  found  their  verdict  on  the  paper  title  set  up^  we 
think  the  judgment  should  be  reversed. 

The  judgment  is  reversed,  with  costs^  Oause  remanded  fan 
mnew  triaL 


Wkbt  Livt  oh  Land  will  bi  Void  von  UvouKTAnmr  of  DucBiraovt 
WaUn  V.  DwoaXl,  83  Am.  Dea  603;  WX'mam  v.  Thmn^pmm^  34  Id.  714|  Bnrnm 
T.  IMutm^  87  Id.  060;  TayM%  Leatee  v.  Cbcofi,  40  Id.  666;  Brigamot  v, 
JhPNi'«  ZeM0e,  67  Id.  779. 

Pabol  Evmsrca  is  Anmssnti.i  to  InxirmT  Lun>  mentioned  hi  daed^ 
when:  See  note  to  Hendermm  v.  ffaehneff,  68  Am.  Dea  634 

WnsTHiB  DnGBimoH  of  Lakd  in  Bxtcrn  of  Attachmxht  should  as 
AS  Okbtain  as  hi  the  oaee  of  a  deed  may  be  doabted:  See  note  to  WhUaker 
T.  Sumner,  19  Am.  Dec.  302. 

TBI  panrciPAL  cass  was  cited  in  Munger  v.  Cheen,  20  Ind.  40,  to  the 
|ioint  that  parol  evidence  cannot  be  admitted  to  cure  a  radical  defect  hi  the 
dMoription  of  mortgaged  land  rabeequently  sold  nnder  ezeontion.    Soch  evi- 


''ii^jj  1858.]        Tatb  v.  Ohio  btc.  B.  R.  Co.  809 

dfluoe  cunoi  be  used  to  idontify  land  direeted  to  be  eold  under  a  deoreeef 
teeeloeiird  with  ffaat  clftimed  hj  the  pomhiier  onder  a  dMrifTs  deed.  II 
wae  eited abo in Ifwjiy  ▼.  Amlridb^  07  Id.  iM»  to  the  point  iliat  amort, 
fi^  ie  Toid  for  nneorlaintyol  deeoription,  wbere  it  doee  not  name  the  eoanty» 
cr  OTen  the  etate»  in  vhioh  the  inenmbered  prupertj  is  ntoated*  end  that  a 
aale  thereonder  ia  a  nnDity.  It  was  dted  in  Xewff  ▼.  Owm,  64  U.  447,  to 
■how  that  a  ahttiir'i  deed  doMsrifaing  the  ptemiaea  aold  ae  "« part  ol  lot  Ka." 
•toL,  isTold  for  nneertainty,  andoannot  be  refonned. 

It  was  eited  in  Brnmimghm/  t.  Fimme^,  22  Ind.  108^  to  the  pomt  thai 
a  mattnr  of  rooord  oan  onlj  be  proved  bj  the  leooid;  thna  wliare  the 
■Mate  reqvina  the  appointment  d  a  apeoial  eonelable  bgr  a  Jnatiee  of  the 
peaoe  to  be  noted  on  the  dooket»  anoih  Hipointmont  oan  onlj  be  prored  b j 
the  reoord.  The  worda  d  the  principal  oaae  relatuig  to  the  afailability  of 
adTene  pomeiiion  were  quoted  in  ToailMyii  ▼.  H^pnet^  46  Id.  fiOS;  and  the 
langnage  of  that  oaae  referring  to  oifoomitanoea  nnder  whieb  a  aheriiTi  le* 
torn  would  be  held  inaniBeient,  and  a  aale  nnder  it  iroid.  waa  qnoted  wiA 
approval  in  inUom  v.  Lemomt  28  Id.  488. 


Tate  i;.  Omo  ksd  MiBCTHflippi  R  B.  Oa 

ao  Udiaha,  174.] 

OuD  BQOirr  'Bawm  ion  Jofmnn  ov  Pabidm  au  SuMZAsnAixr  B>>iir* 
ACTED  ST  ImiAVA  OoDi:  See  B.  H.  1852;  ppi  80,  81,  aeooi  17-181 

AuL  Who  au  Ukikid  nr  iMxiBvr  mm  Jour  nr  Aonox  to  Abaxb  Km* 
BAiroi;  mileaa  they  are  ao  nmnerona  aa  to  render  it  impraotioaUe  to  bring 
them  before  the  ooortb 

Oan  OB  Mobs  kativo  OaKMOir  on  GsmAL  ImnBin  nr  nmro  Bsejbtx» 
IBOK  HvnAHOB  VAT  BuHO  AonoiT  to  abate  it;  bat  two  or  more  per^ 
aooa  having  aeparate  canaea  of  action  ag^nat  the  aame  defendant*  tboa^ 
ariaing  oat  of  the  aame  tranaaetion,  oannot  nnite,  nor  oan  aeveral  plain* 
tifia  in  one  oompkint  demand  aeveral  distinot  mattera  of  relief;  nor  oan 
they  onforoe  Joint  and  aeparate  demands  againat  the  aame  defondant. 

CmnoBxm  or  Imfropkb  PAnma  ur  Aonoir  to  AsAn  KunAiroB  oahitot 

BB  ICaihtaibbd  where  plaintiffa,  though  not  nnited  in  intereat  with  eaok 

'  other,  daim  oneganeral  right  to  be  relieved  from  a  nniaaaoe  vdiieii  alik» 
afSBotaallof  them. 

Thb  faotB  are  stated  in  the  opinion* 

P.  L.  Spoan&r  and  A.  Brewer^  for  the  appeUnnta. 

J.  Ryman  and  W.  S.  ffolman^  for  the  appelleea. 

By  Goort^  Dayisob,  J.  WiUiam  Tate  and  ten  othera,  each  of 
whom  own  lota  of  ground  fronting  on  Williama  street  in  the 
city  of  Lawrenoebnighy  nnited  in  a  complaint  alleging  their 
aeveral  ownerships  in  the  lots,  and  charging  that  the  railroad 
company  has  located  her  road  upon  and  in  the  center  of  that 
street,  along  the  whole  length  thereof,  in  front  of  and  opposite 
to  the  lots  of  iihe  several  plaintiffs,  and  has,  for  a  road-bed, 
erected  in  said  street  an  embankment    and    trestle-work  which 
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excludes  ihem  from  the  street^  and  which  is  an  insufferable  nai> 
«aQce.  The  prayer  is  that  the  company,  who  was  the  defendant^ 
day  be  compelled  to  fill  up  the  street  on  each  side  of  her  rail- 
road track,  so  as  to  make  ihe  street  passable,  or  to  remora  the  road, 
etc.,  and  for  other  relief,  eta 

Tliere  was  a  demurrer  to  the  complaint  which  the  court  sus- 
tained, on  the  ground  of  a  misjoinder  of  plaintiffa.  And  the 
only  question  to  settle  is.  Had  they  a  right  to  join  in  the  action! 

The  code  requires  all  persons  Laving  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the  relief  demanded,  except 
«s  otherwise  provided,  to  be  joined  as  plaintiffs^.  It  also  re- 
quires those  who  are  united  in  interest  to  be  joined  as  plaintiffs 
or  defendants.  And  it  then  declares  that  when  the  question  is 
one  of  common  or  general  interest  to  many  persons,  or  where 
the  parties  are  numerous,  and  it  is  impracticable  to  bring  tbem 
ail  before  the  courts  one  or  more  may  sue  or  defend  for  the 
lienefit  of  the  whole:  2  R  S.,  pp.  30,  31,  sees.  17,  19.  These 
|)rovisions  substantially  re-enact  the  old  equity  rules  on  the  sub- 
ject of  parties.  All  who  are  united  in  interest  must  join  in  the 
suit,  unless  they  are  so  numerous  as  to  render  it  impracticable 
to  bring  them  all  before  the  court,  while  those  who  have  only  a 
common  or  general  interest  in  the  controversy  may,  one  or  mora 
of  them,  institute  an  action.  This,  however,  must  not  be  under- 
stood as  allowing  in  all  cases,  two  or  more  persons  having  sep- 
arate causes  of  action  against  the  same  defendant,  though  arising 
out  of  the  same  transaction,  to  unite  and  pursue  their  remedies  in 
one  action.  Several  plaintiffs,  by  one  complaint,  cannot  demand 
several  matters  of  relief  which  are  plainly  distinct  and  uncon- 
ticcted;  nor  can  they  enforoe  joint  and  separate  demands  against 
the  same  defendant.  But  where  one  general  right  is  claimed — ' 
where  there  is  one  common  interest  among  all  the  plaintiffs 
centering  in  the  point  in  issue  in  the  cause— the  objection  of  im- 
proper parties  cannot  be  maintained;  McKenzie  v.  L'AmaureuXf 
11  Barb.  616;  Bouton  v.  Brooklyn,  15  Id  375;  Yan  Santvooid's 
PL  130  et  seq.;  Mwrray  v.  Hay,  1  Barb.  Ch.  59. 

This  exposition  of  the  rules  adopted  by  the  code  in  regard  to 
the  joinder  of  parties  at  once  shows  the  ruling  cf  the  cinmit 
court  to  be  erroneous.  The  plaintiffs,  though  net  united  in 
interest  with  each  other,  claim  one  general  right  to  be  relieved 
from  a  nuisance  which  alike  affects  all  of  them.  In  our  opinion, 
there  was  no  misjoinder  of  parties.  It  follows  that  the  judgment 
must  be  reveraed. 

The  judgment  is  reversed,  with  costs.      Cause  remanded,  etix 
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JoxNTSft  OF  Pabtzss  ot  EQxnTT. — ^PartiM  aeeking  rednas  in  diuioeiy  m*/ 
join  in  tho  ■une  oomplaint  and  maintain  their  aotion  together,  where  there 
ia  a  nnity  of  interest  aa  to  the  object  to  be  attained  by  the  bill:  De  LouU  r. 
Meek,  60  Am.  Dea  491»  and  collected  oases  in  note  to  same  510;  and  all  per- 
sons shoold  be  made  parties  who  have  an  interest  in  the  matters  in  dispute, 
^r  who  may  be  benefited  or  injured  by  the  decree:  HcwdL  t.  Harvey,  39  Id. 
."76,  and  ooDeoted  cases  in  note  to  same  333:  May  ▼.  Smilh,  56  Id.  594,  and 
collected  cmcs  in  note  thereto  596;  bnt  parties  haying  conflicting  interests 
•cannot  be  joined  as  complainants  in  a  suit:  OraiU  ▼.  Vcn  Schoonhoven^  37  Id. 
39.3.  Neither  can  several  complainants  nnite  in  one  bill  to  demand  several 
-distinet  and  unconnected  mattmra  of  one  defendant;  nor  can  one  complainant 
demand  several  distinct  and  unconnected  matters  of  one  defendant:  Richard' 
son  ▼.  McKmaon,  12  Id.  308.  All  parties  in  interest  shoold  be  made  defend- 
ants to  a  bill  in  chancery,  where  it  can  be  done  without  extraordiDaiy  dfficnlty, 
or  where  the  defendants  are  not  very  numerous,  and  do  not  reside  in  remote 
and  distant  countries:  fferrmg^-m  r.  Hubbard^  33  Id.  426L  Courts  of  equity 
will,  in  fact,  require  all  persons  interested  to  be  made  parties  to  a  proceeding 
affecting  their  interests.  This,  however,  is  not  a  general  rule,  but  is  subject 
to  the  discretion  of  the  court:  New  London  Bank  v.  Xee,  27  Id.  713.  For  a 
liiscussion  of  the  subject  of  joinder  of  defendants  in  equity,  see  extended  note 
io  FeOowB  V.  ^f  Oom,  15  Id.  427-430. 

Where  several  persons  have  a  common  interest,  arising  out  of  the  same 
transaction,  althon^  their  interest  is  not  Joint,  even  the  defendant  may 
pometimes  insist  that  they  shall  all  be  made  parties,  that  he  may  be  subjected 
to  the  trouble  and  expense  of  but  one  litigation:  Hobinmm  v.  SmUh,  24  Aul 
Dec  212;  but  parties  having  distinct  and  separate  rights  will  not  be  compelled 
-to  litigate  them  in  a  single  action:  MerriU  v.  Lake,  47  Id.  377. 

JoDiBXB  OF  SxvKKAL  Pkrsoks  IK  BiLL  TO  Rbstraih  Kuibakof  is  per- 
missible when  such  nuisance  is  a  common  injury  to  their  several  tenements! 
Murray  v.  HiU,  43  Am.  Dec.  773;  and  in  the  case  of  nuisances  created  by  the 
oarrying  on  of  mining  operations,  it  has  been  held  that  ail  persons  engaged  in 
the  oommission  of  the  wrongful  acts  which  constitute  the  nuisance  may  be 
«njolned  jointly  or  severally:  See  note  to  MeCUntock  v.  Bryden,  63  Id.  100. 

JoiHDXR  OF  OAUgB  AiTD  Pabtisb  is  briefly  discussed  in  note  to  Teat  v. 
McDonald,  65  Am.  Dea  72. 

Lavouaox  of  Pbihcifal  oasi  as  to  the  genersl  rule  governing  the  subject 
4ji  who  must  be  united  as  plaintiffs  in  a  suit  was  quoted  in  Ooodnighl  v.  Char, 
30  Ind.  421,  and  considmd  to  be  quite  comprehensive,  though  as  specific^ 
perhaps,  as  the  state  of  the  anthoritiee  would  warrant  The  court,  in  the  lat- 
ter case,  said  that  the  matter  is,  in  considerable  measure,  a  question  for  the 
exercise  of  judicial  discretion  under  the  circumstances  of  each  particular  case, 
with  a  view  to  practical  convenience  in  the  administration  of  justice. 

Jcfomta,  OF  Pasths  Piaintiff  and  Defendant  in  AcnraoNS  to  Abate 
NviBANGE.— 1.  iH  Actions  at  Law.— a.  Jwnder  qf  Partke  Plakdiff  to 
AhaU  PvhUc  Ntdeance. — It  is  an  andent  rule  of  law  that  no  aotion  lies  for  a 
public  nuisance  but  by  indictment  only;  because  the  damage  being  common 
to  the  publio,  no  one  can  assign  his  particular  portion  of  it;  and  the  only  ex- 
ce|:)tion  to  this  role  ia  where  the  private  person  sufibrs  some  extraotdinary 
damage,  distinct  from  that  suffered  by  the  public  at  laige:  Shed  v.  Hawihomet 
3  Neb.  185;  GOictple  v.  Forreel,  18  Hun,  110;  Shabui  v.  8L  Pond  tie.  B.  R. 
<?a,  22  Minn.  502;  Carey  v.  Brooke,  1  Hill  (&  C),  365;  Yolo  Co.  r.  Oiy  iff 
■Sacramento,  86  GaL  193;  OrommeUn  v.  Cox,  30  Ala.  818;  Bmrew$  v.  JHdey^ 
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1  Boofei  982}  Bedey  r.  BiJwp,  19  CVmn.  128;  CoU  r.  4impl.  S5  Mfli  161;, 
Barrimm  r.  ^iCerett»  4  Har.  &  M.  640;  J?tiiiyofi  r.  B9rdiii«»  14  K.  J.  L.  472;. 
St€tmm  T.  JVsDM,  19  Pick.  147;  I>omgkerty  ▼.  BtmUHg,  1  Saudi  1;  ifeeUby 
f.  ElUamdHg Bridge  Oo^  1  Giant  Gaa.  416;  PUUbwrgkr.  SeoU^  1  Pa.  St  809^ 
AbbaUr.  MUb^ZYt  B2B;  Eaiek  ▼.  VermmU  CeMtrai  &  &  Cb.,  28  Id.  142;. 
Brunkigr.  N.  O.  OaauO,  12  La.  Aim.  541;  Origib^r.  ClearLaba  Water  Ch,, 
400d.S96;  OUMrkr.LaieSk  Olairtte.IeeOiK.2imi^  B€Bi  Cfl^ 
ham^  10  B.  1. 80;  Cfcrdon  r.  Baseier^  74  N.  a  470;  JarvU  r.  iffoato  Clam. 
FoL  R.  R.  Ok,  fi2  GbL  4S8L  Thaao  eaaea  ihoir  iiiat  a  pablk  nuiflaiio^ 
Bay  alio  be  a  pmafca  rniiwmoa,  aad  If  ■(>»  tha  panmi  injinad  tiienibj  may 
baya  hla  aotum;  bat  be  must  bare  ■uatained  aome  special  damage,  distinct 
from  idiat  be  sii£BBn  in  onmmnn  witb  tbe  pablia  And  wbere  snob  pnblia 
nnisanoe  canaes  priTate  and  special  injury  to  eadi  of  ae?nal  eom jlahianti^ 
tbey  baving  aoonmion  interest  centering  in  tbe  point  in  iflsiie»  and  wben  one 
general  rigbt  by  all  is  claimed  by  way  of  relief  in  tbe  aetion,  tbey  baTe  a- 
ooimmon  rigbt  to  abate  tbe  nnisanoe^  and  tbere  is  no  objeotion  to  snob  pesaonn 
being  joined  aa  partiea  complainant:  Aimee  ▼.  OUg  qf  i?grfiie,  4  Wia.  466^ 
OUiupie  T.  Farred,  18  Hon,  112. 

h.  JoMer  i/  PartU$  FlaimHf  to  Abate  PrieaU  Km'tmoe.  Whew  tbe 
eode  deokrea  tbat  wben  tbe  qnestion  is  one  of  oomnum  or  general  intenet  to 
many  persons,  or  iHiere  the  partiea  are  nnmeroua,  and  it  ia  impractioable  to 
bring  them  all  before  tbe  oonrt^  one  or  more  may  sue  or  defend  for  the  benefit 
of  all,  it  snbstantially  re-enacts  tbe  old  equity  nilea  on  the  sabjeot  of  parties^ 
and  where  one  general  right  is  daimed,  and  iHiere  there  is  one  onmmnn  lnter» 
est  among  all  tbe  plaintifEs  in  the  sabjeot  of  tbe  suit,  the  objeotion  to  in^roper 
partiea  cannot  be  maintained:  See  tbe  principal  case^  Palmar  r.  WaddeH 
22  Kan.  858w  Thoa  wben  sereral  persons  baTe  separate  and  distinot  traeta 
of  bmd  which  are  injared  and  made  less  TaloaUe  by  reason  of  obstmctiona  in 
a  nataral  watercourse,  aa  by  ditches,  dams,  eta,  which  oaose  overflow  and 
amount  to  a  conimon  injuiy  to  all,  they  may,  aa  partiea  having  a  oommim  in* 
terest,  join  in  a  suit  to  restrain  defendant  from  maintaining  such  private 
nuisance:  Id.  But  as  injunctions  are  subjects  of  equity  jurisdiction,  this 
matter  will  be  treated  under  that  head,  i^fra.  When  the  injury  is  not  great 
and  pressing,  and  whether  it  be  public  or  private,  it  is  better  for  the  plaintiff 
to  resort  for  redress  to  a  private  action  at  law;  and  such,  though  not  the  only 
course,  is  the  one  most  appropriate  and  safe:  Irwm  v.  Dixionf  9  How.  28. 
Tenants  in  common  must  join  in  an  action  for  a  nuisance  affecting  their 
estate,  for  it  is  personal,  and  concerns  the  profits  of  the  land:  Baa  Abr.,  tit 
Joint  Tenants,  K.  But  persons  having  distinct  interests  affected  by  the 
same  nuisance  must  bring  separate  actions:  2  Saund.  Fl.,  pt  1,  p.  460L 
It  is  true  that  the  estates  of  tenants  in  common  aro  several,  yet  the  damage 
survives  to  all,  and  it  would  be  unreasonable  when  the  damage  is  thus  entire 
to  bring  several  actions  for  a  single  trespass;  and  this  is  why  such  tenanta 
must  join  in  an  action  for  nuieance:  Id. 

c.  Joinder  (fParUeB  Dtfendant  in  Action  to  Abate  PMic  ITmeanee^—hk  a 
criminal  action  for  a  public  nuisance  to  a  public  canal,  navigation  established 
by  act  of  parliament,  the  jury  found  tiiat  the  acta  creating  the  nuisance  were 
done  by  the  defendant  separately;  but  it  was  held,  nevertheless,  that  as  the 
nuisance  was  the  result  of  all  those  acts  jointiy,  the  defendants  wero  rightly 
joined  in  one  indictment,  which  stated  the  acts  to  be  several:  King  v.  Trcff- 
/ord,  1  Bam.  &  Add  874.  The  rule  may  be  said  to  be  that  where  the  acta 
of  the  parties,  although  several,  have  concuired  to  produce  the  nuisance,  they 
may  be  indicted  jointiy.    No  particular  act,  but  the  simultaneoaa  ocntinuanoa- 
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of  ihe  acts  of  all,  u  tlie  oaiiae  of  the  wrong,  tiioraftira  thsy  tomj  \m  indiotod 
jointly  and  MTonlly  or  jointly  only;  yet  the  offenae  nniat  be  ehaiged  aqM* 
raliUr:  2  Hale  P.  a  174,  o.  24;  King  ▼.  KhifftiiM,  8  Ibtti  47. 

d.  JoMer  i/  partU$  Defendami  in  Action  to  Abate  PnoaU  JMrnnee.-^ 
U  the  defendanVa  aot  waa  aefeial  when  it  waa  eommittedy  it  oannot  be  made 
Joint  beoanae  of  the  oonaeqiienoea  whioh  fbOowed  in  oonneotion  with  othm 
who  had  done  the  aame  or  a  aimilar  act  *'It  im  tme,"  Hud  Miller  J.«  in 
Ch^nnanY.  Pabner,  77  N.  Y.  63;  S.  a,  83  Am.  Bep.  066,  ''that  it  la  difll- 
cnlt  to  separate  the  injnzy;  bnt  that  fnraiahes  no  reason  why  one  tort-feasor 
should  be  liable  for  the  acts  of  otiiera,  who  haye  no  association  and  do  not 
act  in  ooncert  with  him.  If  the  law  was  otherwise,  the  one  who  did  the  least 
■u^t  be  made  liable  for  the  damagaa  of  others  far  exceeding  the  amount  for 
which  he  really  was  chargeable,  without  any  means  to  enforce  oontribation 
or  to  adjust  the  amount  among  the  different  parties.  So  also  proof  of  an  act 
committed  by  one  psrsoa  would  entitle  the  plaintiff  to  fucover  for  all  the 
damages  sustained  by  the  acts  of  others,  who  scTorally  and  independently 
may  haTo  contributed  to  the  injury.  Such  a  rule  cannot  be  upheld  upon  any 
sound  principle  of  law.  The  fact  that  it  is  diflkcnlt  to  separate  the  injury 
done  by  each  one  from  the  others  furaishee  no  reason  for  fcoMmg  that  one 
tort-feasor  should  be  liable  for  the  acts  of  others  with  whom  he  is  not  acting 
in  concert:"  People  r.  OM  Bun  etc.  Oo.,  4  \¥sst  Coast  Bep.  616;  Ohipmam 
T.  Paimer,  9Hun,  617;  &  0.,  77  N.  Y.  61;  83  Am.  Bepi  666;  lAtOe  Mi^ 
kUl  Nao.  Co.  ▼.  mehatrtU^e  Adm'r,  67  Pa.  St  142;  SeOidt  r.  Hott,  47  Conn. 
260;  Keueer.  LUtie  Torh  efe.  Ch.,  68 Od.  724;  TrowMdffe  ▼.  Forepamgh,  14 
Minn.  138. 

2l  I«  Suns  nr  Bmmr.-Hk  Joinder  t/  Pcurtiee  PlakU^f  to  Abate  PnbBe 
Jimieanee. — A  bill  in  equity  wiU  not  be  entertained  for  an  injunction  to  re- 
more  or  abate  a  public  nuisance^  or  to  enjoin  an  obstruction  which  consti- 
tutes such  nuimnoe,  unless  it  be  clearly  shown  that  the  plaintiff  does  and 
wHI  sustain  a  special  damage,  a  personal  injuiy  distinct  from  that  done  to 
the  public  at  large.  In  the  latter  case,  however,  the  bill  will  be  sustained: 
Shedv.  JJcMotibnie,  3  Neb.  ndiBigOmoy,  Hartford  Bridge  Oo.^  UOonn.  666; 
Aden  ▼.  Board  of  Ohoeen  Freeholders,  13  N.  J.  Eq.  68;  Coming  ▼.  Lowerret  6 
Johns.  Ch.  439;  JITdhau  ▼.  Sharp,  27  N.  Y.  611;  3.  C,  28  Barb.  228;  8nUA 
T.  Lockwood,  13  Id.  209;  Wetmore  ▼.  Story,  22  Id.  414;  Penniman  ▼.  IT.  T. 
Balanee  Co,,  13  How.  Pr.  40;  Manhattan  CfaeUght  Co.  v.  Barker,  86  Id.  238; 
Toto  Co,  ▼.  Citg  </  Sacramento,  36  CaL  193;  ParrUh  t.  Stephens,  1  Or.  78; 
Minke  ▼.  Hopeman,  87  HL  450.  And  where  the  erection  of  a  public  nuisance 
will  cause  private  and  spedal  damage  to  each  of  several  persons,  they  have  -n 
common  right  to  prevent  its  erection,  and  may  join  as  complainants  in  a  bill 
for  that  purpose,  or  to  abate  it  after  it  is  erected:  Bamee  v.  CUy  qf  Badme,  4 
Wis,  466.  The  better  opinion,  too,  now  seems  to  be  that  where  two  or  more 
persons  have  separate  and  distinct  tenements,  which  are  injured  or  rendered 
uninhabitable  by  a  common  nuisance,  or  which  are  rendered  less  valuable  by 
a  private  nuisance,  whioh  Ib  a  common  injury  to  the  respective  tenements  of 
each  of  the  complainants,  they  may  join  in  a  suit  to  restrain  the  same:  Mwr^ 
ray  v.  Hay,  1  Barb.  Oh.  69;  Peck  v.  Elder,  3  Sandl  126.  So  the  separate 
proprietors  of  distinct  parcels  of  land  to  whom  an  injury  is  common  may  join 
in  an  action  for  relief:  Foot  v.  Bronaon,  4  Lans.  47;  Trustees  <f  Watertown  v. 
Cowen,  4  Paige,  310;  B.  0,,  27  Am.  Dec.  80;  Beid  v.  Oxford,  1  Hopk.  Ch. 
416.  This  is  because  the  pUuntiffii  have  a  community  of  interests  in  the  sub- 
jects of  the  suits.  The  following  authorities  also  show  that  plaintifib, 
althou^  separate  owners  of  the  premises  charged  to  be  injured  and  threat- 
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eiied  with  injury,  may  joiii  in  an  action  to  abate  tha  uauance,  and  for 
injimetion  to  present  its  enhanoemant  and  oontinaanoe:  GlUespie  ▼.  Foreat, 
18  Hnn,  112;  Oakley  ▼.  Tnuieea  </  WUUamainirgh,  6  Paige,  262;  Cadyw, 
Chnger,  19  K.  Y.  256;  MUhau  v.  Sharp,  27  Id.  610.  So  where  a  naisanoe  im 
a  common,  although  not  a  joint,  injury  to  aereral  penons  residing  in  tbm 
neighborhood,  they  may  unite  as  plaintiffs  in  a  bill  to  restrain  the  noisanoat 
Bradfj  ▼.  Weeks,  3  Barb.  157;  CcUlin  ▼.  Valentine,  9  Paige,  575;  Demaresi  ▼. 
Hardham,  34  N.  J.  Bq.  460.  It  must  be  obeerred  that  there  is  no  inflexible 
rule  as  to  joinder  of  parties  in  a  court  of  chancery.  The  general  rule  is  the 
one  enunciated  in  the  principal  case,  via.,  that  several  complainants,  having 
distinct  and  independent  claims  to  r^ef  against  a  defendant,  cannot  join  in 
a  suit  for  the  separate  relief  of  each.  Nor  can  a  single  complainant,  having 
distinct  and  independent  claims  to  relief  against  a  defendant,  cannot  join  in 
severally,  join  them  in  the  same  bill.  But  there  are  many  exceptions  to  this 
rule;  and  the  court  will  exercise  a  sound  discretion  in  determining  whether 
there  ia  a  misjoinder  of  parties,  under  the  particular  circomstances  of  each 
case:  Murray  v.  ffay,  1  Barb.  Ch.  59.  The  efficacious  remedy  to  abate  a 
public  nuisance  is  by  indictment;  or  if  this  be  too  tardy,  equi^  may  inter- 
pose upon  the  information  of  the  attorney-general  or  other  proper  representa- 
tive of  the  public;  but  courts  of  equity  entertain  jurisdiction  orer  pubUo 
nuisances  with  great  reluctance,  whether  their  intervention  is  invoked  at  the 
instance  of  the  attorney-general,  or  of  a  private  individual  who  suffers  some 
injury  there&om  distinct  from  that  of  the  public:  Morrii  df  Eesex  R,  B,  Co, 
▼.  Prttdden,  20  N.  J.  Eq.  536;  (huniy  o/  Toh  ▼.  City  qf  Sacramento,  36  CaL 
193;  Shavbwt  ▼.  St  Paul  etc  R.  B,  Co.,  21  Minn.  502;  People  ▼.  Gold  Bmm 
etc.  Mining  Co,,  4  West  Ckwst  Bep.  518. 

b.  Joinder  of  PaHiee  Plaintiff  to  Abate  PrivaU  ^tnfofios.— Where  an  in- 
jury to  plaintiflB  is  permanent  and  continuous  in  its  chancter,  they  are  en- 
titled to  relief  in  equity,  unless  they  hare  a  plain,  adequate,  and  complete 
remedy  at  law.  A  judgment  for  damages,  however,  mi^t  not  furnish  ad- 
equate relief;  and  it  is  true  that  in  an  action  of  tort  they  might  also  obtain  a 
judgment  that  the  nuisance  be  abated  and  remoyed.  But  the  power  of  a 
court  of  law  can  go  no  further  than  to  remove  the  nuisance,  while  a  decree  of 
a  court  of  equity  may  restrain  the  continuance  or  repetition  of  the  nuisance, 
and  may  in  other  resi»ects  be  modified  and  adapted  to  the  case  so  as  to  secure 
the  rights  of  both  parties.  The  remedy  at  law,  therefore,  is  not  equally  effi- 
cacious, and  does  not  defeat  the  jurisdiction  in  equity  in  suits  conoeining 
nuisances:  Cadigan  y.  Brown,  120  Mass.  493.  And  generally,  when  several 
persons  have  a  common  interest  in  the  subject-matter  of  the  bill,  and  a  right 
to  ask  for  the  same  remedy  against  the  defendant,  they  may  properly  be 
joined  as  plaintiffs.  Thus  in  Parker  v.  NiglUingaie,  6  Allen,  341,  the  plain- 
tifib,  being  several  owners  of  lots  in  Haywajd  place,  e&oh  lot  being  held  sub- 
ject to  the  restriction  that  no  buildings  should  be  erected  thereon  except  for 
dwelling-honses,  joined  in  a  suit  to  restrain  the  defendants  from  violating  the 
restriction.  So  where  several  persons  had  separate  and  distinct  tracts  of  land 
which  were  injured  and  made  less  valuable  by  reason  of  obstructions  in  a 
natural  watercourse,  as  by  ditches,  dams,  eta,  which  caused  oyerflow,  and 
amounted  to  common  injury  to  all,  it  was  held  that  they,  as  persons  having 
a  common  interest,  should  be  joined  in  a  suit  to  restrain  defendant  from  main- 
taining such  nuisance:  Palmer  y.  Waddell,  22  Kan.  353.  So  two  persons 
owning  distinct  tenements  in  severalty,  which  are  injuriously  affiwted  by  a 
nuisanoe  common  to  both,  may  unite  in  a  suit  to  enjoin  such  nuisance:  BkuU 
T.  Hay,  4  Sandl  Ch.  362.    And  where  a  right  of  way  is  obstructed  by  • 
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aaiaance,  and  the  bill  shows  that  each  of  the  plaintlflb  owns  a  lot  abntling  on 
the  passage-way,  they  hare  a  oommon  interest  in  the  subject  of  the  bill, 
4>inM^  they  hold  their  rights  under  separate  titles,  and  should  be  joined.  It 
may  be  that  in  a  suit  at  law  they  ooold  not  properly  join;  '*bat  the  role  in 
equity  as  to  the  joinder  of  parties  is  more  elastic. "  They  are  affected,  in  such 
«k  case,  in  the  same  way  by  the  acts  of  the  defendant,  and  where  the  plaintiffs 
all  seek  the  same  remedy,  there  is  no  danger  of  ooofosion  in  the  trial,  or  of 
injustice  to  the  defendant  from  the  joinder  of  the  plaintiffs.  On  the  contrary, 
the  rights  of  all  parties  can  be  adjusted  in  one  decree,  and  a  multiplicity  of 
auits  be  prerented:  Cadigan  ▼.  Brown,  120  liass.  483b  For  other  illustra- 
tions, see  MUhau  ▼.  Sharp,  27  N.  Y.  611;  Gillespie  t.  Forrui,  18  Hun,  110| 
DemareH  ▼.  Hardham,  34  N.  J.  £q.  469. 

c.  Johider  qf  Parties  Dtfatdani  in  Action  to  Abate  FubUe  Ifuisanee.-- 
Probably  the  most  important  cases  of  this  kind  which  hare  ever  engaged  the 
Attention  of  any  court,  or  any  people,  hare  been  those  comprised  in  the  late 
mining  litigation  of  California.  JuKeyes  r,  Idttle  York  etc.  Mining  Co,,  53 
Cal.  724,  the  plaintiff  sought  to  enjoin  a  number  of  persons,  who,  without 
privity  or  ccmoert  of  acti(m,  contributed  to  the  washing  down  from  their 
mining  claims  mining  d^Mris  into  a  stream  which  carried  it  down  and  spread 
it  OTcr  the  plaintiff's  land,  rendering  it  Talueless.  The  supreme  court  of  that 
•tate  sustained  a  demurrer  to  the  complaint  in  the  action,  upon  the  ground 
of  misjoinder,  because  all  who  contributed  to  the  injury  complained  of  oould 
not  be  joined  as  defendants  without  an  averment  that  they  acted  in  concert 
in  the  comndssion  of  the  wrongful  acts  charged  against  them.  There  was 
some  question  in  People  t.  CMd  Sun  etc.  Mining  Co,,  4  West  Coast  Rep.  616, 
as  to  whether  or  not  this  case  had  been  overruled  by  HiUman  v.  Newington^ 
87  CaL  62.  But  that  question  has  since  become  immaterial  in  California;  for 
the  supreme  court  of  that  state  has  held  in  these  mining  d4bris  nuisance 
eases  that,  in  an  action  to  abate  either  a  public  or  private  nmsance,  all  per- 
eons  engaged  in  the  comnussion  of  the  wrongful  acts  which  consVitnte  the 
nuisance  may  be  enjoined  either  jointiy  or  severally:  People  v.  Chid  Sun 
He,  Mvnkng  Co,,  4  West  Coast  Bep.  511.  It  will  be  seen  from  the  note  to  Mo- 
CUntoek  v.  Brydon,  63  Am.  Dec  9S-100,  that  injuries  resulting  from  mining 
dihris  in  CaliComia  are  now  held  to  be  a  public  and  private  nuisance;  and 
when  a  private  person  has  sustained  special  injuries  from  a  public  nuisance, 
he  thereby  gains  a  standing  in  court  which  enables  him  to  maintain  a  suit  for 
such  injury.  In  the  suit  so  brought  the  plaintiff  acts  on  behalf  of  all  others 
who  are  or  may  be  injured,  as  a  public  prosecutor  rather  than  on  hia  account; 
and  the  courts  in  deoiding  such  suit,  will  regard  the  interests  of  the  public  as 
well  as  those  of  the  plaintiff:  Woodruff  v.  North  Bloomfield  Oold  Mining  Co,, 
18  Fed.  Rep.  753;  Woodyear  v.  Shaefer,  57  Md.  1;  S.  C,  40  Am.  Rep.  419. 

d.  Joinder  qf  Parses  D^endant  in  Action  to  Abate  Private  ^uMonee.— All 
persons  upholding  a  private  nuisance  may  be  joined  in  a  suit  to  restrain  the 
same:  Woodyear  v.  Sharfer,  57  Md.  1;  S.  C,  40  Am.  Bep.  419;  People  v. 
Oo2({i?tffie^  JfZalN^Cb.,  4  West  Coast  Rep.  511.  And  the  acts  of  several  per- 
sons may,  together,  constitute  a  nuisance  which  the  court  will  restrain, 
though  the  damage  occasioned  by  the  acts  of  any  one,  if  takenalone,  would  be 
inappreciable:  See  ease  last  dted,  and  Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  App. 
650,  in  which  latter  case  it  is  said:  "Suppose  one  person  leaves  a  wheelbarrow 
standing  on  a  way,  that  may  cause  no  appreciable  inconvenienoe,  but  if  t 
hundred  do  so,  that  may  cause  a  serious  inconvenience,  which  a  person  enti* 
tied  to  the  use  of  the  way  has  a  right  to  prevent;  and  it  is  no  defense  to  any 
one  person  among  the  hundred  to  saythat  what  he  does  causes  of  itself 
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no  damage  to  tlie  oonaiplaiiiaiit.''  So  tlie  fact  that  a  atnam  is  fouled  bjeiheEa 
la  not  a  defanae  to  a  aoit  to  rettiain  the  fonHng  hf  one:  Orodqf  r.  lAghiawUr, 
S  Id.  47&  And  in  a  aoit  to  enjoin  tha  eraotaoa  or  maiateoanoa  of  a  dam  ao 
aa  to  injnra  plaintiiV  deaoribad  pwimiw,  wliara  tha  oompIaiBt  aUagea  that 
ana  "  O  haa,  or  pretanda  to  have^  aoino  title  or  inter eat  in  Hia  land  on  tlia 
eaat  aheca  of  the  liTor  at  the  point  where  the  dam  ahnta  agunat  aaid  aheta^** 
C  ia  a  proper  party  detodaat:  Jiirtwim  r.  8t  JtnCtflnf  Jbfli  W^Ut^ptwetOok^ 
ISlfian.  IS7. 


SwnT  V. 


THAT  PLAmov  IB  vov  RiAi.  Faxtt  ut  Ibi— p,  lint  that 
eoDslnaiTe  tiruperlj  in  the  note^  etc.,  ia  in  the  amignor,  ia  had  on  da> 
mnfrerp  in  a  aoit  hj  the  ■■ilgnea  to  f oredoee  a  mortgage  azeteted  f» 
aecore  the  payment  of  a  promiaMry  note;  beoaoae  the  aaawer,  in  effeet» 
adndte  the  aangnment  of  tha  note  and  mortgage^  bat  does  not  oontain 
each  a  atate  of  fitcta  aa  will  enable  the  coort  to  aay,  aa  a  matter  of  law, 
that  the  eerignee  ia  not  the  real  party  in  interest 

Ahbwxb  n  Good,  in  Suit  bt  AsBiBHn  or  PEomnHOBY  Nora,  if  it  seta  np 
fitcta  showing  affizmatiTely  that  plaintiif  ia  not  real  party  in  interest^  and 
ii  nnaathorized  to  sae  under  any  of  the  statatory  exceptians^ 

Rbal  Pabtt  nr  InriBnT  must  Bbdio  Aonoir  nnder  statate  of  Indiana^ 
except  where  the  atatnte  has  otherwise  prorided.  Hiis  was  fonnerly  tha 
role  in  equity. 

Bbfdbal  to  CoiminTB  bob  Ahiwbb  to  Ihtibbooatobibs  n  rot  BBBOiB» 
idiere  they  baTc  been  filed  with  a  pleading  and  so  framed  aa  to  elicit 
eridenoe  to  aostain  certain  paragraphs  of  such  pleading;  if  a  demorrer 
to  those  paragraphs  has  been  sostained,  and  responalTe  answera  to  tha 
qaestions  cannot  be  properly  admitted  aa  evidence  nnder  other  issuea 
raised  by  the  pleading.  If,  however,  the  paragraphs  demnired  to  be 
sofficient,  the  demorrer  ought  to  be  oyerruled  aa  to  them,  and  the  canae 
continaed,  if  neceesary,  to  obtain  an  answer  to  the  inteROgatoriea. 

IV  OnB  C0-DBfBin>ANT,  BEINO  PBOPBE   PaBTT    TO  AonOB,  GSAflB,  DUBIVO 

PB0OBB8  obPlbadino  and  before  he  is  offered  as  a  witneas,  to  be  adverse 
to  pUuntifr,  such  defendant  cannot  be  AT^mino*!  as  a  witnees  on  the  plain- 
tiff's behalf,  under  the  statutes  of  Indiana,  where,  as  to  the  matters  put 
in  issue  by  the  pleadings,  the  real  controversy  is  between  the  two  de- 
fendants. Though  a  party  in  his  complaint  name  himself  plaintiff  and 
other  persona  defendants,  it  doee  not  follow  that  all  the  defendanta 
named  will  neceesarily  continue  their  adverse  relation  to  him  throughout 
the  action. 
Patbb  of  PBomssoRT  NoTB  IS  Pbopkb  Pabtt  in  Suit  bt  Asbiobbb  of 
Same  against  Makkb,  where  he  is  joined  with  the  maker  as  a  defend- 
ant, and  fails  to  demur  or  answer,  but  afterwards  files  a  pleading  in  tha 
nature  of  a  reply  to  the  answer  of  his  co-defendant;  if  the  issues  fonned 
were  such  as  to  enable  the  court  to  determine  how  much  the  assignee 
was  entitled  to  recover  from  the  maker,  and  what  deductions  the 
was  entitled  to  for  payments  made  severally  to  the  payee  or  the 
and  thus  the  amount  for  which  the  payee  would  be  responsiUai 
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Ths  facts  are  atated  in  the  opinion. 

8.  A.  E%iff^  Z.  Baird^  and  J.  M.  La  Stie,  for  the  iqipellanti. 

B.  C.  Greaary^  H.  W.  Chate^  and  J.  A,  WSitaehf  for  the 
eppelleeu 

By  Courts  BUnHAy  J.  This  was  an  action  by  EUarrorthf  awrignee 
of  Xtowe,  against  Swift  and  Bowe,  on  a  pramissoTy  note,  made  by 
Swift  to  Bowe,  and  to  foreclose  a  mortgage^  eta,  for  four  thousand 
seven  hundred  and  eighty  doUara. 

Bowe  filed  no  answer.  Swift  answered  in  foor  pazagiaphsy 
setting  np:  L  Matters  of  set^xff  between  himself  and  Rowe,  and 
also  certain  connter-daims  for  damages  by  way  of  reooapment; 
2.  Part  payment  to  Bowe;  3.  That  Ellsworth  was  not  the  real 
party  in  interest,  bat  that  the  note,  etc.,  was  the  exdusiTC  property 
of  Bowe;  4.  As  foUows;  "That  said  note  assigned  by  the  defend- 
ant Bowe  to  the  plaintiff,  by  indoraement  in  blank  as  alleged; 
that  it  was  assigned  and  deliyered  to  the  plaintiff  by  Bowe,  to 
secure  to  said  plaintiff  two  thousand  five  hundred  dollars  which 
Bowe  owed  plaintiff,  and  for  no  other  consideration.  That  after 
said  assignment  and  delivery  the  defendant  Swift  paid  to  the 
plaintiff  the  said  sum  of  two  thousand  &ve  hundred  dollars,  in 
fall,  being  aU  the  interest  of  the  said  EUsworth  in  said  note,  and 
that  since  said  payment  the  said  plaintiff  has  not  acquired  any 
interest  in  the  residue  of  said  note;  that  the  said  payment  b  cred* 
ited  on  the  note,  and  that  the  plaintiff  b  not  the  real  party  in 
interest  in  this  suit,  but  that  the  said  defendant  Bowe  is  the  exolu!* 
sive  owner  of  said  note." 

The  affidavit  of  the  agent  of  Swift  was  filed  as  to  the  truth  ol 
this  fourth  paragraph,  and  as  the  materiality,  etc.,  of  an  answer 
to  the  interrogatories  therewith  filed. 

Separate  denials  were  filed  by  Bowe  and  Ellsworth  to  the  first 
and  second  paragn^hs  of  the  answer  of  Swift^  forming  issues 
of  fiM^t;  and  to  the  third  and  fourth  paragraphs  Ellsworth  d^ 
murred.  The  demurrer  was  sustained.  Trial  on  the  issues  of 
hcL  Finding  and  judgment  for  Ellsworth  against  Swift  for 
two  thousand  and  thirty-four  dollars  and  four  cents.  Swift 
appeahk 

The  interrogatories  filed  with  the  fourth  paragraph  were  in- 
tended to  elicit  evidence  to  support  the  allegations  of  said 
answer.  After  the  demurrer  was  sustained  to  the  fourth  para- 
graph, the  court  refused  to  continue  the  cause  for  an  answer  to 
said  interrogatories. 

Three  questions  are  presented:   1.  As  to  the  sufficiency  of  the 
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third  and  fourth  paragraphs  of  the  answer.  The  third  para< 
graph  is  dearly  bad:  Lamscn  t.  IhUtf  6  Ind.  311.  That  was  a 
suit  similar  to  this,  and  the  answer  was  the  same  as  this  third 
paragraph.  It  is  there  said  that  ''the  defect  in  the  paragraph 
in  question  is  that,  in  effect,  it  admits  the  assignment  of  the 
note  and  mortgage,  but  does  not  contain  such  a  state  of  facts 
as  would  enable  the  court,  in  view  of  the  assignment,  to  say,  a» 
matter  of  law,  that  Falls  is  not  the  real  party  in  interest."  The 
third  paragraph  in  this  case  is  open  to  the  same  objection. 

The  fourth  paragraph  is  framed  with  a  view  to  avoid  that  ob> 
jection,  by  setting  out  the  facts  specificallj,  and  ft*"""g  the 
truth  thereof  to  be  verified  hj  affidavit.  The  appellees  insisi 
that,  even  if  this  fourth  paragraph  shows  facts  sufficient  to  en- 
able  the  court  to  say  that  Ellsworth  was  not  the  real  party  in 
interest,  yet,  under  the  statute,  he  was,  as  the  holder  of  the 
note  by  assignment,  entitled  to  maintain  the  action  in  his  own 
name.  That  statute  is  as  follows:  ''Section  1.  That  all  prom- 
issory notetf,  etc.,  shall  be  negotiable  by  indorsement  thereon, 
so  as  to  vest  the  property  thereof  in  each  indorser  successively. 
Section  2.  The  assignee  of  any  such  instrument  may,  in  his  own 
name,  recover  against  the  person  who  made  the  same:"  1  IL 
S.  37a 

The  statute  makes  the  assignee,  for  the  purpose  of  suing^ 
the  legal  holder  of  the  instrument,  unless  a  state  of  &ots  may 
be  shown  to  deprive  him  of  that  right  under  section  3,  2  R. 
S.  27,  which  is  as  foUows:  "Every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  the  next  section."  The  provision  of  the  next  sec- 
tion is  as  follows:  "An  executor,  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorised  by  statute,  may 
sue  without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted." 

Is  the  assignee  of  a  promissory  note,  who  may  bold  it  ae 
such  without  any  real  interest,  one  of  that  class  of  persons  here 
referred  to  as  being  "expressly  authorised  by  statute"  to  sue! 
or  does  the  provision  have  reference  to  another  class  of  persons^ 
such  as  the  guardian  of  an  idiot,  etat 

We  are  of  opinion  the  clause  of  this  section  above  quoted 
does  not  have  reference  to  the  rights  of  an  assignee  of  a  prom* 
issory  note,  but  to  such  persons  as  may  be  authorised  to  sue  in 
their  own  names,  because  of  holding  some  official  place,  as  the 
president  of  a  banky  under  the  general  law:  1  R.  S.  157;  or 
as  the  trustee  of  a  civil  township:    Id.  467,  etc.     It  therefore 
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follows  that  the  leal  party  in  intereaty  as  waa  fonnerlj  Uie  rok 
in  equity,  must  bring  the  actJOD,  eabjeot  to  the  fxroriaoxia  and 
exceptioiui  of  the  statate;  and  that  if  any  other  than  those 
thus  aathorind  ahonld  bring  suit  as  pLuntiff,  in  anawer  show* 
ing  affirmatiTely  the  faeta  ia  a  good  anawer.  We  think  the 
fourth  pwagraph  of  thia  anawer  was  aaffident:  Van  Btaatroord^i 
PL  109,  421,  478. 

The  next  qneation  ariaea  upon  the  refuaal  of  the  oourt  to  con- 
tinue the  oaose  for  an  anawer  to  the  interrogatoriea  filed  with  the 
answer  of  the  defendant  Swift.  They  were  pertinent  and  rel 
erant  to  the  isfmea  tendered  by  the  third  and  fourth  paragrapha 
of  the  anawer.  A  demnrrer  having  been  aoatained  to  thoae  par- 
agrapha,  a  refbaal  to  oontlnae  for  an  anawe-  to  the  int^rrpgato- 
ries,  was,  under  that  ruling,  ooneot^  for  the  reaaon  ^hat  leaponaive 
answers  to  thoae  queationa  could  not  have  been  properly  ad- 
mitted as  evidence  under  either  of  the  other  i^mies.  But  aa  the 
fourth  paragraph  waa  anfHcient,  the  demurrer  ought  to  have  been 
overruled  as  to  it,  and  the  cause  continued,  if  neceaaary,  to  ob- 
tain an  answer  to  the  interrogatoriea. 

The  third  point  nused  ia  upon  the  ruling  of  the  court  in  ad- 
mitting, on  motion  of  the  plaintiff  Rowe,  one  of  the  defendpnta 
aa  a  witnesa.  Rowe  had  filed  no  answer.  His  ca4efendant 
Swift  had,  which  involved  the  right  of  Swift  to  have  certaia 
deductiona  from  the  note  aued  on,  because  of  claima  for  damagea 
and  paymenta  by  him  held  against  Rowe  aa  assignor. 

The  interest  of  Rowe  was  certainly  adverse  to  that  of  Swift 
under  the  issues  of  hct  found  and  submitted  for  trial,  and  waa 
not  adverse  to  that  '^f  Ellsworth  within  the  meaning  of  the 
atatute,  for  their  repliea  to  the  answer  of  Swift  are  aimilar. 
Whatever  evidence  waa  introduced  under  the  iaanea  waa  directed 
to  the  liability  of  Rowe  for  damages  and  paymenta;  and  al- 
though the  aame  waa  intended  to  leaaen  the  amount  to  be  re- 
covered by  the  plaintiff  from  the  defendant  Swift,  yet  it  radf^t 
in  the  aame  auit,  if  Rowe  waa  a  proper  party,  nuthoriae  the 
plaintiff  to  recover  against  Rowe  auoh  aum  aa  should  be  thua 
deducted  in  oonaequence  of  his  liability  to  Swift.  The  atptote, 
which  it  ia  inairted  authoriaed  the  introduction  of  the  teatimoay 
of  Rowe,  ia  aa  follows:  ''A  party  to  an  action  may  be  eTamined 
as  A  witneaa  at  the  inatanoe  of  the  adverse  party,  or  of  any  one  of 
several  adverae  partiea,  and  for  that  purpose  may  be  compelled 
in  the  aame  manner  and  aubject  to  the  aame  rulea  of  examinatian 
aa  other  witnesaea  to  testify  either  at  the  trial,  or  conditionally, 
or   upon  commission :"  2  R.  S.  96,  sec.  295.      Now,  it  is  clear 
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that  as  to  the  matters  put  in  issae  hj  the  pleadings  tne  real 
oontroTorsy  was  between  the  two  defendants,  and  the  plaintiff 
stood  ready  to  iak*^  his  judgment  against  Swift  for  the  whole 
amount  due  on  the  note,  or  for  the  amount  less  all  just  sums  de- 
ducted for  payments  to  Rowe,  or  legal  liabilities  by  him  incurred 
before  the  maker  had  notice  of  the  assignment.  The  true  ooifc- 
struction  of  this  statute  arises  upon  the  adyerse  interest,  as  shown 
by  the  proocediugs  in  the  case  at  the  time  the  offer  was  made;  and 
it  does  not  follow  that  because  one  person  may  in  his  complaint 
name  himself  plaintiff,  and  several  others  defendants,  that  there- 
fore all  those  others  shall  continue  necessarily  to  be  adversary 
parties  to  him  during  the  whole  progress  of  the  case.  But  it  is 
insisted  that  he  was  not  a  necessary  party  to  the  suit^  and  there- 
fore, although  he  might  have  been  interested,  the  plaintiff  was 
entitled  to  his  testimony.  Under  section  238,  2  R  S.  80,  whafi- 
ever  might  have  been  the  rule  as  to  his  admissibility  as  a  witness 
upon  the  issues  made,  if  he  had  not  been  a  party  to  the  record,  it 
is  not  necessary  to  decide  if  he  is  a  piroper  party.  The  statute 
under  which  it  is  argued  that  he  is  a  proper  party  is  the  foUowingi 
''The  holder  of  any  note  or  bill  of  exchange,  negotiable  by  the  law 
merchant  or  by  law  of  this  state,  may  institute  one  suit  against  tha 
whole  or  any  number  of  the  parties  liable  to  such  holder,"  etci 
IRS.  879,  sec.  16. 

By  the  first  section  of  the  same  act,  promissory  notes  aie  ne- 
gotiable by  indorsement  thereon.  But  is  there  such  a  liability  to 
the  holder  as  makes  the  indorser  a  proper  party  defendant  in  a 
suit  against  the  makert  The  fourth  section  of  the  same  act  provides 
that  ''any  such  assignee,  having  used  due  diligence  in  the  premises^ 
shall  havo  his  action  against  his  immediate  or  any  remote  indorser.* 
The  question,  then,  is.  When  is  the  liability  of  the  assignor  to  the 
assignee  complete,  so  as  to  authorise  a  suiti  Does  it  attach  upon 
the  failure  of  the  maker  to  pay,  or  not  until  suit  shall  have  been 
resorted  to,  as  to  the  makerl 

In  the  case  at  bar,  it  will  be  recollected  that  Rowe  did  not  answer 
the  complaint,  nor  did  he  demur  because  he  was  improperly  joined 
His  codefendant  could  not  make  the  objection  for  him:  WkUbeds  ▼• 
£dgar,  2  Barb.  Gh.  106;  Cherry  v.  Mbntro,  Id.  618;  Brcwman  v. 
Oiffbrd,  8  How.  Pr.  892. 

Thus  we  have,  then,  a  case  where  ^he  holder  of  a  note,  of  his 
own  volition,  has  made  the  maker  and  the  payee  thereof  de- 
fendants. The  payee,  .vho  is  the  immediate  assignor  of  the 
plaintiff,  in  like  manner  voluntarily  submitted  to  be  made  a  de* 
fendant^  by  failing  to  demur  to  the   oomplaint,  and  thus  testing 


May,  1858.]  SwifT  v.  Ellsworth.  821 

ihe  qnertion  of  whether  it  oonteined  fiiots  and  arermenta  8ii&> 
•cient  to  make  him  a  party  defendant  Bat  the  further  pleading* 
in  the  case,  the  answer  of  hia  oo-defendanty  and  what  is  called 
tiLs  reply  to  that  answeri  show  that  he  was  then  a  proper  party, 
tinder  the  sections  of  the  statute  already  referred  to,  when  ood- 
«tnied  in  oonnection  with  section  22,  2  R.  S.  32,  and  section 
368,  Id.  121.  Section  22  gives  the  court  the  power  "U>  deter- 
mine any  controTorsy  between  the  parties  before  it,"  eta;  and 
section  368  gives  power  to  ''determine  the  ultimate  rights  of 
the  parties  on  each  side,  as  between  themselres,"  in  the  rendi- 
tion of  the  judgment  For  instance,  in  the  case  at  bar  the 
maker  of  the  note,  the  payee  (who  had  become  the  assignor 
thereof),  and  the  holder,  were  all  before  the  court  The  issues 
formed  were  such  as  to  enable  the  court  to  determine  how  much 
the  holder  or  assignee  was  entitled  to  recover  of  the  maker^ 
what  deductions  the  maker  was  entitled  to  for  pajments,  etc.,  to 
the  assignee  and  to  the  assignor — and  thus  the  anu>unt  that  the 
assignor  would  be  ultimately  responsible  for  to  the  assignee. 

All  that  we  determine  upon  this  point  is  that,  under  the  p^ 
culiar  dieumstanoes  of  this  case,  the  pleadings  and  facts  in  the 
fxrogress  of  the  cause  made  Rowe  a  proper  party  before  he  was 
ofiSoied  as  a  witneai^  and,  upon  the  issues  formed,  incompetent 
to  testify.  We  do  not  decide  what  would  be,  primarily,  a  sufik 
eient  complaint  to  make  the  payee  a  defendant,  together  with 
the  payor,  where  such  payee  should  choose  to  test  the  question. 
That  point  is  not  before  us. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  eta 


Wkibb  Ssvbul  DaTOtAHTS  BAva  IirooMsmnn  Oladbi,  on  Will  (K> 
curr  AnvBBSi  Posmoirs  towjjuds  Eaoh  Oxidbb  en  the  event  of  pUintifTs 
teoovwy,  they  must  frame  their  plasdiegi,  ss  to  «adi  otiur,  in  oontemplatioa 
ef  SBch  ewit^  or  the  ooort  will  not  interpose  to  adjnst  their  retpeotive  lightii 
TeoM  V.  IfcDaiwid,  60  Am.  Dea  S6. 

Pabtt  Jonmr  IsTsaisi'sii  hot  CoMPSimiT  Wmnsi  nr  IxvusAi  Set 
Wood  V.  Ookm,  63  Am.  Deo.  889,  and  note  to  same  891,  ihowing  applications 
of  this  mla.  As  to  what  intereet  will  dieqnalify  witDOoeee,  and  that  perties 
to  aetionfl  may  now  testify  in  dvil  eoite  like  other  witneeaes,  eee  Lincoln  v. 
Wrif^,  62  Id.  81S,  and  ooQeeted  eases  in  note  thereto  320;  Htmp&Uad  v. 
JokntUm^  S5  Id.  468;  Ownen  qfSteamboai  Farmer  v.  MeCraw^  62  Id.  718. 

CnAsnxam  of  PBorciPAL  Oasi. — ^The  paragraph  of  an  answer  going  to  the 
«wnerafalp  of  an  indarsed  note  sned  npon  is  insufficient  to  put  the  question  in 
tisae  unless  it  shows  to  whom  the  note  was  indorsed:  Ferry  ▼.  /one*,  10  Ind. 
1226.  If  no  facts  are  alleged  in  the  complaint  on  an  indorsed  promissory  note 
ahowing  a  liability  on  the  part  of  the  indorsers  to  the  holder  before  the  tenni* 
nation  of  separate  proceedings,  fruitless  in  whole  or  in  part,  against  themaker^ 
each  codnplaint  shows  no  cause  of  action  against  the  indorsers:  Mkt  r.  SMe^ 
▲iL  Daa  Vob  LXXI— a 
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Baakf  13  Id*  522L  An  aU^gatioii  in  an  answer  to  a  oomplauit  on  m  promift> 
■ory  note,  that  the  payee  of  the  note  eold  and  awrfgned  it  to  the  plaintiff  and 
certain  otiier  perMoa»  does  not  meet  an  allegation  that  it  was  indorsed  to  th* 
plaintiff 2  Shqfer  ▼.  Bnmenberg,  42  Id  89.  The  purpose  of  the  Indiana  prao- 
tioe  aot  on  tiie  snbjeot  of  set-off  is  to  protect  those  who  aoqoire  an  aoteal 
tifjbt  to  the  set-ofl^  hefore  notice.  It  is  not  a  device  to  enaUa  strangers  t» 
si^oroe  their  oUigatioos  against  the  assignor:  Cle^n  t.  Dawaon^  58  Id.  412L 
An  answer  alleging  that  plaintiff  is  not  the  real  party  in  interest  amoont^  to 
nothing:  Shc^er  ▼.  Branenberfff  9upra,  The  defense  that  the  plaintiff  is  not 
the  real  party  in  interest  mnit  be  specially  pleaded:  FeUon  v.  Smithy  84  Id, 
490;OMi«T.  Oooding^  99  Id.  52;  and  will  be  insnfflcient  nnless  the  facts  are 
given  to  ahow,  as  a  matter  of  law,  that  another  person,  andnot  the  plaintifl^ 
h  the  one  who  should  haye  brought  the  snit:  Raynumd  ▼.  Pritckard,  24  Id. 
820;  JTtiiy  T.  J^wftoMT,  70Id.  88;  6^aiTt«oi»T.  dark^  11  Id.  871;  NtwwnU^r. 
Dwham^  27  Id.  287.  But  a  rej^y  to  an  answer,  that  the  assignment  of  the 
note  by  A  to  the  defendant  was  made  for  the  purpose  of  enabling  the  Utter 
to  collect  it  for  A,  is  good  on  demnrrert  Xeisif  ▼.  Sh/doman^  28  Id.  429.  The 
suit  mnst  be  brought  in  the  name  of  the  real  party  in  interest:  fFSIson  ▼. 
Clarh^  11  Id.  388.  If  one  has  diyested  himself  of  all  beneficial  interest  in  » 
claim,  and  Tested  it  in  another,  retaining  no  substantial  interest,  then  his  as- 
signee becomes  the  real  party  in  interest,  and  is  the  only  proper  plaintiff: 
Board  ^  CcmvUstioner*  ^  Bartholomew  Co,  v.  Jameoon^  86  Id.  183.  Where 
the  assignor  of  an  account  is  made  a  defendant  to  answer  as  to  his  interest^ 
and  appears  anE  confesses  the  assignment,  his  intersst  is  not  adverse  to  that 
«f  the  plaintiff^  but  identical  with  it,  and  he  is  not  a  oompebmt  witness  for 
the  plaintiff  to  prove  the  claim:  Cox  ▼.  Da/vis,  16  H.  378;  Jone»  v.  Dronber^ 
fer,  15  Id.  444.  Wbere  witnesses,  though  named  as  defendants,  are  not  ad* 
verse  parties  in  the  sense  contemplated  by  the  framers  of  a  statute  permitting 
a  party  to  introduce  the  adverse  party  as  a  witneas,  but  have  the  same  inter* 
est  to  sustain  that  the  plaintiff  has,  while  their  co-defendants  have  an  antago^ 
■istic  interest  to  that  of  plaintiff,  such  witnesses  are  incompetent  for  the 
plaintiff  in  order  to  establish  his  titio:  Hunter  v.  Miller,  17  Id.  89.  Meiely 
y^mtng  a  person  as  an  opposing  party  does  not  necessarily  ^nd  of  coarse  mak* 
him  an  adverse  party  during  the  progress  of  the  case:  SwaUi  v.  CoverdiU,  Id. 
839.  The  principal  case  was  dted  somewhat  indefinitely  in  Charle$  T.^o»e$, 
16  Id.  495;  Board  qf  CommMonero  f^  B.  Co,  v.  Jameoon,  86  Id.  1<^.  T» 
an  action  on  a  pronussoiy  note  by  the  indorsee,  a  verified  answer  by  the  mak- 
ers, admitting  the  execution  of  the  note,  but  alleging  that  the  payor  was  still 
the  owner  thereof,  and  that  the  plaintiff  had  no  interest  in  it  other  than  as  the 
agsnt  and  trustee  of  the  payee,  who  was  the  real  party  in  interest^  and  that 
the  note  was  assigned  to  the  plaintiff  only  for  the  purpose  of  ooUeotioi^  Is  m 
plea,  not  in  abatement,  but  in  bar:  Pixle^  ▼.  Fan  JTotfern,  100  Id.  84»  dtii^ 
the  principal  case.  Intersst  no  longer  disqualifies  in  Indianni  Oede^  asoi  W^ 
eited  in  Ohawki  r.  Gmm^  16  Ind.  49S. 
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Laibd  v.  Eiohold. 

[10  UnuMA^  SIS.] 
Luijuinw  n  <an,Y  Puma  Faod  Liail«  worn  Losb  oe  Vjjubm  to  Ck>oni 
ov  KD  OmBT  WHiLi  IS  HZ8  PoaoBSioir;  Mftd  hie  mMiy  €iBBlpat>  lihwrif 
bj  proof  that  the  loee  did  not  heppen  through  any  negleol  or  iaalt  cshU 
poirt^  or  that  of  his  aenrante  for  whom  he  la  reaponaible. 
^^  • 

The  faetB  are  stated  in  the  opinion. 

ff.  JP.  Biddls  and  L.  Chamberlain^  for  the  appelant. 


By  Ooort^  Wobdkn,  J.  This  was  an  action  hj  the  appdiew 
against  the  appellant,  to  reoorer  damages  for  an  injuiy  done  to 
^  certain  mare^  placed  by  the  appeUees,  as  gaests,  in  the  custody  of 
the  appellant  as  an  innkeeper. 

The  cause  was  tried  by  a  jury,  and  there  was  a  finding  and 
jnd^nnent  for  the  plaintiFs  below.  New  trial  refoaed,  and  ezcep- 
tious  taken. 

On  the  trial  the  court  gave  the  jury  the  following  instruction^ 
which  was  excepted  to^  vis.:  "Laird,  as  innkeeper,  is  liable  to 
ofp  guest  for  all  injuries  done  to  property  deliyered  to  him  by 
his  guest,  while  in  his  possession,  if  such  injury  resulted  from  any 
cause  not  the  act  of  Providence  or  the  public  enemies." 

This  charge  is  modified  by  another  one,  given  by  the  court,  so  aa 
to  exclude  the  idea  of  liability  for  a  loss  or  injury  growing  out  of 
the  fault  of  the  guest. 

The  charge  as  thus  qualified  assumes  that  an  innkeeper  ia 
responsible  for  all  injuries  not  caused  by  the  act  of  Providence^ 
the  public  enemies,  or  the  fault  of  the  guest,  whether  the  injury 
result  ham  the  carelessness  and  negligence  of  the  innkeeper,  or 
happen  notwithstanding  he  may  have  exercised  the  utmost  care 
and  diligence.  On  the  subject  of  the  liability  of  innkeepers^ 
the  books  are  not  free  from  discrepancies,  and  there  is  some 
conflict  in  the  decisions  In  3  Kent's  Oom.  592,  it  is  said  that 
^  they  are  held  responsible  to  as  strict  and  severe  an  extent  aa 
i^rmnum  cairieTs."  lu  SiU  V.  Oupsiii  5  Blaekf.  323  [85  Am.  Dec. 
124],  ihis  point  was  lef.  open,  bat  it  was  determined  in  the  ciise 
that  the  death  of  the  horse  while  in  the  possession  of  ihe  inn* 
keeper  was  prima  fade  evidence  of  )  ^ligence  on  his  part,  suffi* 
dent  to  charge  him,  unless  he  could  exculpate  himself  b^ 
showing  due  care.  Although  it  is  not  decided,  yet  the  implication 
is  strong  that  such  showing  would  exonerate  him. 

In  Thiekiton  v.  Howard,  8  Blaekf.  535,  the  court  say  that 
«« innkeepers  as    well  as  common    oanriera    are    regarded    as  iiw 
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Boreni  of  the  goods  of  their  gaests,  while  in  their  keepings  and 
ere  bound  to  make  restitation  for  any  ingmy  or  Iobb  not  ooca* 
eioned  by  the  act  of  Qod,  the  oommon  enemy,  or  by  the  n^Ii- 
gence  or  fanlt  of  the  gaest" 

The  statement  of  the  law  as  to  the  liability  of  innkeepers  is 
certainly  bn»d  enough  to  coyer  the  case  of  a  loai  or  injniy  hap- 
pening irithont  the  negligence  or  faiUt  of  the  innkeeper.  But 
the  question  as  to  his  liability  under  such  circumstanoes  did  not 
arise  in  the  0880,  and  was  not  involved  in  the  decision;  hence 
what  is  said  about  such  liability  must  be  looked  upon,  not  as  the 
point  decided,  but  as  a  general  statement  of  the  law  as  to  the 
liability  of  innkeepars,  without  adverting  to  possible  exceptioni 
or  qualifications. 

The  authorities  all  agree  that  an  innkeeper  is  prima  facU  lia- 
ble for  any  loss  or  injury  to  the  goods  of  his  guest,  not  oco^ 
sioned  by  the  act  of  Providence,  the  public  enemies,  or  the  fault 
of  the  guest^  and  the  prxTna  facM  liability  is  based  upon  the  pre* 
sumption  that  the  loss  or  injury  arose  from  the  negligence  or 
fault  of  the  innkeeper:  HULt^  OtMn,  tupra;  Story  on  Bailm.,  sea 
472. 

Bnt  there  are  dida  and  decisions  to  the  effect  that  an  innkeeper 
l&  liable  for  any  such  damage  or  loss,  although  it  hi^pened 
without  his  default.  In  Wtuhbwm  v.  Jonea^  14  Barb.  193,  it  is 
said  that  the  innkeeper  ''was  bound  to  answer  for  all  losses  and 
damages  happening,  even  without  his  fault,  excepting  such  as 
were  caused  by  inevitable  accident  or  the  public  enemy."  In 
Mason  v.  Thomp9(m,  9  Pick.  280  [20  Am.  Dec  471],  the  same 
doctrine  is  held.  It  is  there  stated  that  ''innkeepers  as  well  as 
common  carriers  are  regarded  as  insurers  of  the  property  com- 
mitted  to  their  care,  and  are  bound  to  make  restitution  for  any 
injury  or  loss  not  caused  by  the  act  of  Qod,  or  the  common  enemy, 
or  the  defiudt  of  the  owner  of  the  property."  In  Shaw  v.  Beny, 
31  Me.  478  [52  Am.  Dea  628],  and  Sibley  v.  Aldrieh,  33  N.  H. 
558  [66  Am.  Dec.  745],  it  is  held  that  proof  by  the  innkeeper 
that  there  was  no  negligence  in  himself  or  hii  servants  is  not 
sufficient  for  his  immunity.  This  doctrine,  however,  we  think, 
is  not  in  accordance  with  the  weight  of  authority,  nor  are  we 
satisfied  entirely  with  the  principle  on  which  it  rests. 

The  case  of  Eichmond  v.  Smithy  15  Eng.  Ck)m.  L.  15,  8  Bam.  h 
Cress.  9,  is  qncted  in  some  of  the  above-cited  cases  as  sustaining 
the  position  that  innkeepers  are  liable,  notwithstanding  they  may 
have  exercised  proper  care  and  diligence;  but  the  case  does  not 
seem  to  sustain  that  position.     Lord  Tenterden,  CL  J.,  remarks 
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that  ''the  aitiifttion  of  the  landlord  waa  preoinlj  analogoua  to 
that  of  a  canier."  Bat  Baileyi  J.,  sajB:  ''It  appeal*  to  me  that 
an  innkeeper's  liability  very  doeely  resembleB  that  of  a  cairier. 
He  ifl  prima  faci$  liable  for  any  Ion  not  o<^rai«cmed  by  the  act  of 
Ck>d  or  the  king's  enemies." 

Jodge  Story,  in  lua  work  on  bailments,  see.  472,  states  the 
law  as  follows:  "But  innkeapera  are  not  responsible  to  the  same 
extent  as  oonmum  carriers.  Tlie  loss  of  the  goods  of  a  guest 
while  at  an  inn  will  be  pp'snmptiTe  evidence  of  negligence  on 
the  part  of  the  innkeeper  or  of  lus  domestics.  Bat  he  may,  if 
he  can,  repel  this  presamption  by  showing  that  there  has  been 
no  negligence  whatever;  or  that  the  loss  is  attribatable  to  the 
proper  negligence  of  the  guest  himself,  or  that  it  has  been  oc- 
casioned by  inevitable  casualty  or  by  saperi^^  force.'' 

And  in  section  482:  "What  droumstances  will  exonerate  the 
innkeeper?  By  the  common  law,  as  laid  down  in  Oalye's  caw, 
an  innkeeper  is  not  chargeable  unless  there  is  some  default  in 
bim  or  his  servants  in  the  well  and  safe  keeping  and  custody  of 
his  guests'  goods  and  chattels  within  his  common  inn;  but  he 
is  bound  to  keep  them  without  any  stealing  or  purloining. 
This  doctrine,  however,  ought,  perhaps,  to  be  understood  with 
this  qualification:  that  the  loss  will  be  deemed  prima  facie  evi^ 
dence  of  negligence^  and  that  the  innkeeper  cannot  exonerate 
himself  but  by  positive  proof  that  the  Ion  was  not  by  means  of 
any  person  for  whom  he  is  responsible,  or  was  not  of  such  a 
nature  as  that  he  by  law  ought  to  be  held  responsible  therefor.** 

The  cases  of  Doicwon  v.  Chaiamey\  48  Bug.  Oom.  L.  164,  Zts- 
im  V.  EUdebrand,  9  B.  Mon.  72  [48  Am.  Bee.  416],  IfOeal/Y. 
Em,  14  IlL  129,  and  McBanuk  v.  Robinmm,  26  Yt.  316  [62 
Am.  Dea  574],  fully  establish  the  doctrine  that  an  ionkeeper  is 
only  prima  foM  liable  for  loss  or  damage  to  the  goods  of  his 
guest  while  in  his  possession,  and  that  be  may  exculpate  him- 
self by  proof  that  the  loss  did  not  happen  through  any  neglect 
or  fiftult  on  his  part  or  that  of  his  servants  for  whom  he  is 
responsible. 

This,  we  think,  is  the  conect  doctrine,  founded  on  principle 
as  well  as  authority.  Innkeepers,  on  grounds  of  public  policy, 
are  held  to  a  strict  acooantability  for  the  goods  of  their  guests. 
The  interests  of  the  public,  we  think,  are  sufficientlj  subserved 
by  holding  the  innkeeper  p^rvma  facM  liable  for  the  loss  or  in- 
juzy  of  the  goods  of  lus  guest,  thus  throwing  the  burden  of 
proof  upon  him  to  show  that  the  injury  or  loss  happened  with- 
out any  defisult  whatever  on    his    part,  and  that  he  exercised 
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the  Btriotert  care  and  f^iligenoo.  And  it  is  more  in  aooordaiioe  with 
the  principles  of  natural  justioe  to  permit  him  to  exonerate  himself 
hy  making  such  proof  than  to  shnt  the  door  against  him  and 
liold  him  responsible  for  an  acddent  happening  entirely  withofit 
hia  default,  and  against  which  strict  care  and  pradence  would  not 
^uard. 

The  charge,  in  tlie  unqualified  terms  in  which  i^-  was  given,  we 
thinh  was  wrong,  and  the  judgment  should  be  reyersed. 

The  judgment  is  reversed,  with  costs.  Oause  remanded  for  p  nev 
Iriid. 


Lobs  or  OiTxarr'fi  Pbofi.itt  whili  or  Cbaboi  or  Inncxaraa  n  Sum* 
ciXNT  Prima  Faoib  to  chmrge  the  lettsr  with  ne^igenoe:  See  HiU  ▼.  Owm^ 
35  Am.  Deo.  124,  and  note  125;  rod  note  to  Ifeal  ▼.  Wilcox^  67  Id.  268;  oon- 
triomg  and  referring  to  coUeoted  oeaee.  For  other  oases  oolleotod  on  urn- 
keeper's  liability  for  loss  of  gaest's  property,  see  notes  to  Ifpp$  ▼.  ffinds,  61 
Id.  51)0;  SihUy  r,  Aldrieh,  66  Id.  762.  Some  of  these  cases  hold  that  imi- 
lieeper^  are  responsible  to  the  same  extent  as  common  oaniers;  or  that  he  is 
roflponeible  for  loss  without  proof  of  negligence:  Cflute  ▼.  WiggiiUt  7  Id.  448; 
Jiewaon  ▼.  Axon^  10  Id.  685;  Taw9on  v.  The  JTavre  de  Chrace  Batik,  14  Id. 
"254;  Jfosofi  ▼.  Thompton,  20  Id.  471;  RaUenbake  ▼.  Fi^  24  Id.  88;  note  to 
Ortnnell  ▼.  Cook,  88  Id.  668;  Dkkenon  v.  Sogen,  40  Id.  642:  Maieer  ▼. 
Brown,  52  Id.  303;  Shaw  ▼.  Berry,  Id.  628,  and  note  to  same  634;  Stbieif  t. 
AHrick,  66  Id.  745;  and  others  that  the  innkeeper  may  exonerate  himself 
by  pnutiTe  proof  that  he  was  not  in  any  way  negligent:  Hill  ▼.  Owm,  mtpra; 
JfcDanM*  v,  Bobinton,  62  Id.  574;  Johnatn  v.  Biehardmm,  63  Id.  369;  Jfaa- 
ming  v.  Wetla,  51  Id.  688.  This  distinotion  was  adverted  to  in  the  note  to 
(HiU  V,  Oven,  wpiu.  One  most  be  a  gnest  at  time  of  loss,  or  the  innkeeper 
is  not  liable:  Toweon  ▼.  Hanre  de  Chrace  Bank,  eupra;  MeDameh  ▼.  Bdbmeom, 
67  Id.  720l  And  if  the  guest  or  his  servants  are  grossly  negligent,  the  inn- 
keeper is  not  liable;  Johnmm  ▼.  Bkhardson,  eupra;  Kiaten  ▼.  HUdAramd^  48 
Id.  416;  nor  is  he  liable  for  losses  oooasioned  by  the  servants  or  oompanimas 
of  the  gaest:  AlMn  v.  PreAy,  29  Id.  679.  The  liabili^  of  innkeepers  is  dis- 
cossed  in  the  notes  to  Oliute  v.  Wiggme,  7  Id.  449-458;  7*oi0tofi  v.  JTosrv  lis 
-Oraee  Bank,  14  Id.  258. 

Tkb  Pbznoipal  diss  WIS  omm  nr  Baker  y.  Deeaamer,  49  Ind.  81,  to  the 
point  in  the  syUabns,  mtpra*  ThjM  oase  reversed  Dsssaiier  v.  Baker,  1  TVila. 
fiaper.  Ct  431,  where  it  was  said  that  Towaon  v.  i7aer»  de  Grace  Bank^  • 
liar,  ft  J.  47,  S.  C,  14  Am.  Deo.  254,  mipra,  was  a  oase  cited  in  the  priaoip 
^  one  as  being  in  harmony  with  the  views  of  the  ecnrt  in  the  latter 
imtoo  such  cHation  appears  in  the  ptino^al 
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FribbiiB  v.  KBiirr. 

[lOImAHA,  OOL] 

Bmaarr  n  sot  Cobtbaov,  as  GunafcAL  Bulb. 
Fakol  Evipmwob  n  AominBLi  to  Ezplaut  BsoBin^ 

€  JKOL  BviDMroB  IS  iHADMiaSIBLB  TO    EZFLAIH  WBimV    Oo«1BA0i;    M    « 

general  mle. 
Vmmar  mat  bs  so  Dbawh  as  to  CoNsrrruTB  CoBrmAor. 

COBTBAOT  MAT  BB  IbTKBPBBTBD  OB    CtoBSTBUED  BT  YXBWHrO    It  IB  LlOBt 

OF  Ebtabliskbd  Custom. 
ILbgbift  Shows  Goktbact  or  Bailmsmt  by  which  fpedfio  artiole  deposited 
is  to  be  redeliToredt  where  saoh  receipt  shows  that  the  artiole  hss  been 
in  store  ior  the  bsilor,  end  to  be  kept  until  •  specified  time  for 


Ib  Kin.MTCWT,  Whbbb  Spbchio  Abticxb  Dbposred  is  to  bb  Bctuxnbdv 

Pbopbbt?  Rbmaibs  or  Bailor,  and  the  bailee  holds  a  lien  upon  it  for 

the  storage. 
Bailob  has  Biobt  to  Dbmabd  A2n>  Bbooybb  Pbopbbtt  at  Ezfibatiob 

OF  TiMB  for  which  he  has  stored  it  with  the  bailee  for  hire,  on  paying  the 

ohaiges  for  storage. 
DBFOonr  of  Pbofbbtt  mat,  afibb  KonoB,  bb  Sold  at  Public  Auonoir, 

under  statutory  prorisions,  at  the  end  of  one  year  from  the  ezpinition  of 

the  storage  term  if  the  bailor  faik  to  demand  the  property. 
AonoH  WILL  Lib  fob  Yalub  of  Bailed  Pbopb&tt  if  Hatt-wmi  Bbfubb 

upon  demand  and  tender  of  storage,  to  redeliver  the  deposit  at  any  time 

before  the  ezpiiation  of  one  year  from  the  end  of  the  storage  tenn,  and 

before  it  has  been  disposed  of  by  any  l^gal  mode. 
Sun  TO  Bbooybb  Yalub  of  Bailbd  Pbopbbtt  is  nr  Katubb  ofF  AonoB 

OF  Tbotbb. 
Dbmabd  and  Bbfusal  to  Bbdbutbb  Bailbd  Pbopbbtt  abb  BrmBirciB 

OF  Ck>irvBB8iOB  in  a  suit  to  reoorer  it 
Kbasubb  of  Damaobs  m  Aonoir  to  Bbootbb  Bailbd  Piuxpbbtt  would 

seem  to  be  the  value  of  it  at  the  time  of  demand  and  iiAisal  to  FsdsliTsr. 

Ths  opimon  states  the  fisots. 

£.  A.  ChmndhTf  lor  the  appeUsat. 

3.  F.  Chngofy  amd  J.  Harper^  for  the  appellees. 

By  Oourt^  PEBKura,  J.  Boit  to  reoover  the  Talne  of  a  qiiaa* 
-tilj  of  oonu  The  first  paragraph  of  the  oomplsint  leads  thus: 
*'Baniazd  Fribble  oamplains  of  Willism  Kent  and  Eliaha 
Tri<:wlimiM^  and  says  that  the  said  defendants^  on  the  sixteenth 
^y  of  Felnniaijy  A.  D.  1866,  by  their  oertain  reoeipt  in  writing, 
«  oopj  of  which  is  filed  herewith,  aoknoiHedged, .  under  the 
name  of  Kent  k  Tfifftii^^^  that  they  had  leoeiTed  from  the 
plaintiff  in  store  nntil  the  first  day  of  May,  at  two  oants  storage, 
-one  hundred  and  thirfy-two  hashds  and  forty-three  pouds  of 
^oni,  not  transferable  withoat  notioe.  and   not  aoooontable  for 
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loss  bj  fire.  And  the  pliuntiff  avers  that  said  com  wiw  not  if^ 
strojed  bj  fire  and  was  not  tranaferred.  And  the  plaintiff  IbrliMr 
ayen  that  said  defendants  were  warehouBemen,  pnrcbaaing  oom  and 
other  produoey  and  that  it  was  and  is  aooordiog  to  the  custom  ot 
warehousemen  to  leoeiTe  oom  in  store  and  paj  the  market  prioe 
therefor  at  anj  time  when  the  holder  of  receipts  for  it  may  be 
willing  to  sell,  or  deliyer  it  on  demand,  or  paj  the  then  prioe  of 
conu  And  the  plaintiff  avers  that  on  the  ei^teenth  daj  of  Sep- 
tember, 1856,  he  offered  to  sell  said  oom  to  the  defendants  at  the 
then  market  prioe,  which  was  forty  cents  a  bushel,  bat  thej  refused 
to  purchase  it;  that  thereupon  he  then  and  there,  at  the  warehouse 
of  said  defendants,  on  said  eighteenth  of  September,  tendered 
to  them  the  amount  of  storage  then  due,  to  wit,  nine  dollars 
and  twenty-five  cents  (and  brings  the  same  into  courts  «ta), 
and  demanded  the  com  of  said  defendants,  and  that  they  then 
and  there  refused,  and  still  rsfuso,  to  deliver  the  same  to  the 
plaintiff,"  eta 

Copy  of  receipt:  ^'Portland,  February  16,  1856.  Beoeived  in 
store  from  Barnard  Fribble,  by  same  for  same,  not  transferable 
without  notice,  and  not  accountable  for  loss  by  fire,  one  hundred 
and  thirty-'two  bushels  and  forty-three  pounds  com  in  store  tiU  first 
of  May,  at  two  cents.     Kent  <fe  Hitcheus." 

There  were  two  other  similar  paragraphs  in  the  complaint^  upon 
two  other  receipts  for  grain. 

Demurrers  were  sustained  to  all  these  paragraphs,  because  they 
did  not  state  facts  constituting  a  cause  of  action. 

Counsel  for  the  appellee  vindicate  the  ruling  of  the  court  upon 
the  demurrers  by  reasoning  thus:  They  say  the  appellant  might 
have  demanded  the  oom  on  the  first  of  May,  or  in  a  reasonable 
time  thereafter,  but  could  not  subsequently.  That  on  his  £ul- 
ure  to  so  demand-  it  the  appellees  had  the  right  to  appropriate 
the  com  to  their  own  use  and  pay  the  appellant  therefor,  when 
he  might  demand  it,  the  current  price  of  the  com  at  the  time  they 
so  appropriated  it. 

We  must  first  inquire  into  and  ascertain  the  character  of  the 
contract  between  the  parties.  It  was  clearly  one  of  bailment, 
not  of  sale:  Ashbff  v.  Ifte,  3  Ind.  170;  Bwmg  v.  /Vmdk,  1 
Black£  353.  This  is  admitted.  But  there  are  different  hinda 
of  bailment.  There  is  one  in  which  the  specific  artide  deposited 
is  to  be  returned,  and  another  in  which  its  value  is  to  be  re- 
turned in  an  ardde  manufactured  from  that  depoeitod:  McUary  t. 
Wms,  4  N.  Y.  76. 

We  think  the  bailment  in  this  case  was  of   the  kind  firs^ 
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mentioned'— tiiaA  hf  the  eontiaet  the  iikntJMl  com  deposited 
was  to  be  letarnsd.  Hue  we  take  to  be  the  fiur  import  of  the 
receipt:  WadtwoHh  r.  AhoU^  6  N.  Y.  64.  See  abo  Qoodyeat  r. 
Ogden^  4  HUl,  104->107.  The  property  in  the  com,  then,  re- 
mained, in  this  caae  beyond  donbt,  in  the  bailor,  Fribble,  and 
was  in  him  on  the  first  day  of  May,  1856.  The  parties  on  that 
day,  then,  stood  in  this  relation  to  each  other:  Kent  and  Hitoh- 
ens  held  the  com  as  bailees  of  Fribble,  with  a  lien  npon  it 
against  him  as  the  owner  for  the  amount  dae  for  storage.  Frib- 
ble had  a  right  at  that  time  to  demand  and  reoover  the  oom  on 
paying  charges  for  storage.  He  failed  to  do  either.  What, 
then,  became  the  right  of  Kent  k  Hitchensi  Not,  certainly, 
withont  notioe  to  Fribble  to  throw  the  com  into  the  street  or 
convert  it  to  their  own  nse:  EiieheUr,  Vanaddr^  1  Blackf.  356; 
Coffin  V.  Andertan,  4  Id.  395;  IngenoU  t.  Bmmenony  1  Ind.  76; 
Wolf  v.  jEstAf  7  Id.  448.  Probably  at  common  law  they  might 
have  sold,  after  reasonable  notioe  to  Fribble,  withont  jndidal 
process,  or  with  soch  process,  to  satisfy  their  lien  for  storage: 
Evams  y.  Darlington^  5  Id.  321.  Oar  statnte  provides  that 
in  such  cases  a  sale  may  take  place^  after  notice,  at  public  auc- 
tion, at  the  end  of  one  year  from  the  date  of  storage:  2  R.  S. 
240,  241,  sees.  4,  8.  Here  the  bailees  not  having  disposed  of 
the  deposit  bj  anj  legal  mode^  it  was  their  du^  to  have  rede- 
livered it,  in  compliance  with  the  demand  made  hj  the  bailor, 
accompanied  as  it  was  bj  a  tender  of  the  fuU  amount  d^^o  for 
storage.  Having  failed  to  do  so^  this  action  weU*lies  against 
them. 

The  court  erred  in  overruling  the  demurrer. 

Counsel  have  discussed  the  question  of  damages,  should  the 
plaintiff  recover.  The*  suit  is  in  the  nature  of  an  action  of  trover. 
The  demand  and  refusal  would  be  evidence  of  convBrsion,  and 
the  value  of  the  property  at  that  time  would  seem  to  be  the 
natural  measure  of  damages:  St&vona  v.  Low,  2  Hill  (N.  T.),  132. 
Ferhaps  circumstances  might  justify  the  infliction  of  more. 

So  far,  we  have  looked  at  the  case  without  reference  to  any 
custom  or  usage,  in  this  department  of  business,  which  mi|^t 
bear  upon  it 

We  are  not  prepared  to  saj  that  the  rights  of  the  parties 
might  not  be  aflected  by  a  custom  so  long  continued,  known, 
and  universal,  as  to  be  l^gaL  The  general  principle  is,  that  a 
receipt,  not  being  a  contract,  does  not  preclude  parol  evidence 
touching  the  sabjeot-matter  of  it;  while,  on  the  other  hand  a 
written  conteaet,  as  a  general  rule,  does  preclude  such  evidence. 
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Bat  a  reoeipt  maj  be  bo  drawn  as  to  oonstitate  a  oontotct| 
and  a  oontraot  may  be  interpreted  and  constnied — a  meaning 
asaigDed  to  leading  and  controlling  words  in  it — hj  viewing  it 
in  tihe  light  of  established  custom.  See  a  yalnable  review  of  the 
cases  on  this  point  in  Smith  on  Cont,  Bawle's  ed.,  95;  a^so  Ed- 
wards on  Bailm.,  tit.  Warehouseman  >  Dawaon  v.  EiUle^  I  Hill 
(N.  Y.),  407;  Cha$6  v.  Wcuhbum,  1  Ohio  St.  248  [59  Am.  Deo. 
623];  JIfcuon  v.  Beard,  2  Ind.  505;  Bapp  v.  Grayson,  2  Blackf. 
130;  Coos  V.  (yRU&y,  4  Ind.  368;  [58  Am.  Dec  663];  HiMrp&r  v. 
Pound,  10  Ind.  32;  and  the  oases  dted  above  fixmi  New  York 
reports. 

Without  the  evidenoOy  it  will  be  impossible  to  make  any  ap- 
plication of  the  role  to  this  case. 

The  judgment  is  reversed,  with  costs.  Ckose  remanded  for 
trial. 


Pabol  EvnuDTCB  18  AmnaaiBLB  lo  Ezplazh  BaoDFT:  8tadtpol$  v. 
Arnold^  6  Am.  Deo.  150;  Brooks  y.  White,  37  Id.  95,  and  oolleoted  caaei  ia 
note  98;  ShotweU  v.  HamJbHn^  55  Id.  83,  and  note  87;  note  to  Cosn  v.  Knap, 
59  Id.  505;  or  to  oontradict  it:  (TBrim  y.  aikhrist,  56  Id.  676. 

Pabol  Evidxroi  is  Inadmissibls  to  Annul  WBirrxN  Oontract,  or  te 
Yuy  its  tenns:  Irwin  y.  Ivers,  63  Am,  Deo.  420,  and  oolleoted  caoea  in  note 
thereto  423;  Cannon  y.  Folsom,  Id.  474,  and  note  477;  SuUiwtn  v.  McLenans, 
65  Id.  780,  and  note  786;  but  ia  admiaaible  to  explain  saoh  ooatraot:  Cooper 
Y.  Bernfy  68  Id.  468,  and  citations  in  note  thereto  480. 

Explanation  ov  Oontbaot  bt  Custom  and  Usaox:  See  note  to  Chass 
Y.  WoMurr^  59  Am.  Deo.  630;  Dana  y.  Fiedler,  62  Id.  ISO;  Barkm  v.  Lcun- 
heH,  65  Id.  374. 

Pbopbbtt  Bbmains  in  Bailob  in  Casb  ov  Rboulab  Dbpobit:  Chase  v. 
Wathburn,  59  Am.  Dec  6:23. 

PowxB  ov  Bailbb  to  Skll:  See  note  to  BaHey  v.  (7o2&y,  69  Am.  Deo.  75& 
Action  to  Rbooyxb  Bailbd  Pbopebtt,  wron^^fally  converted,  will  lie 
against  bailee  in  trover,  assump^  or  case:  See  note  to  JlosUer's  Adm'r  v. 
Skua,  1  Am.  Deo.  587;  Lockwood  v.  BuO,  13  Id.  539;  Whsttlock  v.  Heard,  48 
Id.  73,  and  cases  in  note  thereto  76.  Trover  for  goods  may  be  snatained 
thon£^  a  lien  thereon  exists  in  favor  of  defendant,  if  before  the  commence- 
ment of  the  action  he  had  converted  them  by  an  abeolnte  sale  thereofx 
SaUus  V.  BffereU,  82  Id.  541.  Bat  the  general  owner  of  a  chattel  cannot 
maintain  trover  therefor  daring  the  oontinnanoe  of  a  definite  term  for  whioh 
he  has  parted  with  the  posisssion.  The  bailor,  however,  may  maintaia 
trover  for  chattel  bailed  by  him  for  a  definite  tenn,  when  the  bailee^  withoat 
the  bailor^s  consent,  pats  it  to  a  ose  different  from  that  for  which  it  was 
bailed:  Suj^t  v.  Moseley,  38  Id.  197. 

DncANB  AND  Bevdbal  AS  BvmsHCB  ov  CONVIBnON:  LodBwood  V.  JMI^ 
18  Am.  Deo.  539;  Packard  v.  6^aNai»,  16  Id.  475;  Thompson  v.  Boss,  41  Id. 
121.  Demand  and  refosal  are  prima  fade  cYidence  of  conversum,  bat  this 
may  be  rebatted:  See  cases  jost  cited.  Demand  and  refusal  are  not  ia 
themselves  a  convenion,  bat  only  endenoe  thereof:  Irid^  v.  Cloyes,  30  Id* 
446;  Deiea  V.  OdeO,  38  Id.  62bi  note  to  Holbrooke.  IfH^  SSId.  61«, 
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dtdsing  the  matier  briefly.  Such  evidence,  howeVcr,  js  conolnaiye  if  not 
vebatted:  Magee  t.  SeoU,  55  Id.  49.  Tet  demaad  and  refasal  are  evide&o* 
of  conversion  only  where  defendant  ia  in  a  oonditi<m  to  deliver  the  property 
if  he  would:  Hawkim  v.  Hofman,  41  Id.  767:  Carr  v.  CUmgh,  59  Id.  345. 

MxASUSB  OF  DAJCAon  nr  Tbotxb:  Bufwd  v.  Fatmai^  1  Am.  Deo.  615^ 
note  to  WocXLty  v.  Corier,  11  Id.  526;  WUU  v.  Martin^  26  Id.  365.  Thia 
•sbjectia  diacnaaed  at  length  in  the  note  to  Baler  r.  Wheeler^  24  Id.  70l 

WoBf  TsLASUAcnov  18  Sali  ahb  whkm  Baiuodtt:  See  notea  to  SUmghkir 
▼.  Of«ei^  10  Am.  Dec  490;  Cham  t.  fTaaft^imi,  59  Id.  63a 
Lies  ot  Wabehousbmin:  See  note  to  8chmSdt  ▼.  Bloody  24  Am.  Dea  160. 

Demand  akd  fisrvaAL  a&b  Nmbsabt  in  action  of  trover,  where  poaaea 
•ion  waa  at  fint  legal,  and  the  anbeeqiient  holding  tortioiiB:  Bmd  t.  Pmw- 
jpkrey^  56  Am.  Deo.  714. 

CiTATioivs  07  PftmciFAL  Oin. — If  A  depoaiti  wheat  in  itore  with  B, 
who  ia  a  nuller,  and  neither  the  identical  wheat  nor  the  floor  made  from  it 
ie  to  be  returned  to  A«  and  the  wheat  ia  not  to  be  kept  separate,  but  to  be 
mixed  with  that  of  B,  and  need  by  him  when  he  pleases,  the  oontract  of  de- 
livery most  be  regarded,  npon  ita  terms,  as  one  of  aale,  and  not  of  bailment! 
CarUde  y.  WaXUu*^  12  Ind.  253.  A  bill  of  lading  purporting  to  be  a  mere  r»* 
eeipt,  bat  containing  the  terma  of  a  complete  contract,  mnst  be  treated  as  a 
contract:  Indtanctpolh  dt  dndnnaU  B,  R  Ch.  y:  Bemmy,  13  Id.  520.  When 
a  reoeiiit  contains  stipulations  which  amount  to  a  contract,  it  becomes  a  con- 
tract, and  must  be  governed  by  the  law  of  contracts,  and  can  be  avoided 
only  by  frand,  mistake,  failure  of  consideration,  rescission,  or  some  other  way 
known  to  the  law:  Kruto  t.  Craig,  53  Id.  574.  Where  an  indorsee  of  prom- 
issory potea  held  as  collateral  to  secure  advances  sells  and  transfers  the  same 
to  another,  the  role  of  damagea  ia  doubtless  the  value  of  the  notes  thus  as- 
signed, at  the  time  they  were  sold,  and  the  indorsee  is  liable  to  the  indorser 
for  that  amount  which  is  prima  fade  the  amount  of  the  notea  when  trans- 
ferred, with  interest:  Hazeard  v.  Dvke,  64  Id.  22Z  Where  wheat  has  been 
stored,  and  the  facta  ahow  that  the  contract  ia  not  a  mutuum  or  exchange, 
nor  a  aale  of  the  wheat,  but  a  contract  of  bailment  pure  and  aimple,  the 
bailee  ia  reaponsible  for  a  conversion  of  the  wheat,  for  the  fair  value  thereof 
For  a  aet  of  interesting  facts  in  such  a  case,  see  Sehindler  v,  Wutaoer^  99  Id. 
895-404.  The  princi]»l  caae  waa  aummariaed  in  Bice  t.  Nixon^  97  Id.  100^ 
holding  that  where  a  warehooaeman  receivea  grain  to  be  atored  for  the  owner, 
and  placea  it  in  a  oommon  bin  with  his  own  and  that  received  from  other 
depositora,  and  aella  from  thia  receptacle,  retaining  alwaya  sufficient  to  sup> 
ply  each  owner,  the  contract  continuea  one  of  bailment,  and  that  the  ware* 
hooaeman  is  not  liaUe  for  a  lose  resolting  from  an  acddsBtal  fire  not  attrib- 
vtable  to  his  wrong  or  negUgsnoo. 
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no  laiuaa,  asi.] 
BBixAurr  n  OmnnMnov  nrwxnr  Huxav  Bmro  An  fiftim  ov  Ono" 


BoDoiiT  IS  Gmnrxmoir  bxtweut  Two  Humav  Bmroa  or  Ifaui  Sbl    Sa 
named  from  the  prevalence  of  the  ain  in  Sodom. 

**CeI1ES  AOABffBT  NaTVM"  MAT  BMBBAOI  BotH   BKriALITT  AlTD  SODOMTl 

thoogh  that  phraae  ia  generally  in  reference  to  the  latter. 


832  AusMAN  V.  Veal.  [Indiana^ 

BUOOXBT  SXIMS  TO  InGLUDB  BoTH  SODOIIT  AHB  BSSTIALITT. 

Objkcttok  that  Innuendo  is  in  DisjxrNcnvE,  in  that  it  Allbqis  In* 

TXNTION  TO    ChaBOB    BKSTIALnT,    OB    "CBDa    AQAIN8T    NaTOBB,"    U 

Invalid;  for  an  inference  expressed  in  the  cMfquimm  or  innuendo  in  • 
complaint  for  tUnder,  if  not  correct  from  the  words  alleged  to  have  been 
spoken,  cannot  affect  the  sofficienc^  of  the  averments  of  the  declaration. 
This  is  on  the  groond  that  a  declaration  in  slander  may  be  soffioient 
without  the  colloquium  or  innuendoes,  which,  in  such  case,  may  be  ro> 
garded  as  surplusage. 
Injubt  to  Plaintiff  in  Suit  fob  Slandeb  is  not  Afibotbo  bt  Tbutr 
OB  FALamr  of  FACfis  and  Pbinoiflbs  which  may  or  may  not  consti- 
tute an  impossible  crime  and  an  impossible  fact.  Heoce  an  action  for 
slander  will  lie  for  charging  an  impossible  crime  and  an  impossible  fact. 
The  court  wiU  not  say  that  sexual  intercourse  between  a  dog  anda  woman 
is  impos^ble,  nor  that  if  possible,  conception  might  not  follow;  but  if 
such  connection  and  conception  are  impossible,  it  is  not  known  to  the 
people;  and  the  people,  thouj^  bound  to  know  the  law,  are  not  bound  to 
know  philosophy  or  the  buats  and  principles  of  science. 

The  facta  are  stated  in  the  opinion. 

J.  M.  Wilson,  ff.  J.  Shirk,  and  2>.  D.  PtaU,  for  the  appellanta. 
R,  F,  Effinger  and  N.  0.  Ross,  for  the  appellee. 

Bj  Court,  Perkins^  J.  Suit  for  slander.  Demurrer  to  the  com* 
plaint  sustained^  and  judgment  for  the  defendant. 

The  complaint  is  bj  Eli  Ausman  and  his  wife  Mary,  and 
ofiarges  that  in  a  certain  discourse  held  at,  etc.,  to  wit,  on  the 
twenty-seventh  of  June,  1857,  concerning  the  ohastitj  of  the 
said  Mary,  and  concerning  her  having  had  sexual  connection 
with  a  dog,  in  presence,  eta,  the  defendant  said:  '^She  [mean^ 
ing  the  said  Mary]  is  out  gathering  up  news.  She  [meaning  said 
Maiy]  has  run  all  over  the  neighborhood  telling  tales  on  my 
[meaning  defendant's]  family.  She  [meaning  said  Maiy]  can 
talk  as  much  as  she  pleases.  Thank  God,  if  my  [meaning  de- 
fendant's] daughters  did  have  bastards,  they  [meaning  defend- 
ant's daughters]  never  had  pups.  She  [meaning  the  said  Mary] 
did  have  pups  in  Ohio,  and  it  can  be  proved.  She  [meaning 
the  said  Mary]  had  two  pups  by  a  haystack" — ^thereby  meaning 
that  she  had  been  guilty  of  bestiality,  or  the  dime  against  na- 
ture, eta 

The  objections  to  the  complaint  are:  1.  That  the  innuendo  aasigii- 
mg  the  meaning  to  the  words  containing  the  charge  is  in  the  dis- 
junctive, viz.,  that  it  was  intended  to  chaige  bestiality,  or  the  orim« 
against  nature. 

We  take  it  that  there  is  a  difference  in  signification  between  th* 
terms  ''bestiality"  and  ''the  crime  against  nature." 
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Bestialitj  is  a  ocmnectiQii  beti^een  a  human  being  and  a  brate  of 
the  opposite  sex.  Sodomy  is  a  connection  between  two  human 
beings  of  the  same  sex — ^the  male— -named  from  the  prevalence  of 
the  sin  in  SodouL 

Both  may  be  embraced  by  the  term  ^crime  against  nature^**  as 
felony  embraces  murder,  laitMny,  etc.;  though  we  think  that  term 
is  more  generally  used  in  reference  to  sodomy:  Lev.  xyiiL  22; 
xz.  13j  Deut  xxiiL  17;  Bom.  L  27;  1  Cor.  vi  9;  1  Tun.  L  10. 
Buggery  seems  to  include  both  sodomy  and  bestiality. 

Stilly  we  do  not  think  the  objection  valid  in  this  case.  We  do 
not  say  that  it  would  be  in  any  case.  Starkie,  in  his  work  on 
ahmder^  toL  1,  p.  71,  says:  ''No  doubt  it  would  now  be  held  that 
words  imputing  a  criminal  act  in  the  disjunctive  are  also  action- 
able." But,  however  this  may  be,  it  was  decided  by  this  court,  in 
Bodebemgh  v.  HoUingBwarihj  6  Ind.  339,  that  an  inference  ex- 
pressed in  the  coOoquium  or  innuendoes,  in  a  complaint  for  slander, 
if  not  a  correct  inference  from  the  words  averred  to  have  been 
spoken,  cannot  affect  the  sufficiency  of  such  averments.  The  prin- 
ciple applies  to  the  case  before  us. 

2.  It  is  said  that  the  words  charge  an  tmpossihle  crime  and 
an  impossible  fSust^  and  thus  carry  upon  their  iace  their  own 
refutation. 

It  is  true  that  where  the  words  used  impute  an  act  which  is  not 
a  crime,  the  cslling  it  a  crime  by  the  person  making  the  aoousation 
win  not  amount  to  a  slanderous  ohaige;  as  if  a  person  should  say 
0f  another,  speaking  under  the  common  law,  **  He  is  guilty  of  hu% 
oeny,  for  he  picked  apples  off  of  my  trees,**  here  the  charge  shows 
on  its  lace  that  a  trespass,  not  a  larceny,  was  committed,  and.the 
■wtMia^mmg  it  by  the  slanderer  will  not  raise  it  to  a  oiminal  accu- 
sation. But  ''if  a  person  who  had  no  horse  were  to  pubUsh 
these  words,  'J.  S.  hath  stolen  my  hone,'  the  discredit  would  be 
as  great  to  J.  S.  as  if  the  publisher  had  had  a  hone;  for  every 
person  who  heareth  the  words  may  not  know  whether  be  had  a 
horse  or  no;"  and  the  charge  would  be  actionable:  2  Starkie  on 
Bkndmr,  77.  This  shows  that  Sn^fder  v.  Degmti,  4  Ind.  677,  de. 
cided  by  this  court,  is  not  law. 

Whether  the  words  in  the  case  at  bar  imply  an  impossible 
het  or  impute  an  impossible  crime^  we  are  not  able  to  say. 
Whether  it  is  physically  impossible  for  sexual  connection  to 
take  place  between  a  dog  and  a  woman,  and  whether,  could 
such  connection  take  place,  it  is  a  physical  impossibility  that 
conception  should  follow,  we  are  not  advised.  If  such  be  the 
case,   we  do    not  think  it   is   generally  known    to  the    people. 


884  AI76MAN   V.  V£AL.  [ludiaDfty 

Thej  are  presiimed — Abound,  indeed — to  know  the  law,  but  not 
philoeophic  or  aoieintifio  &ctB  and  principles*  Henoe  we  think 
the  injoiy  to  the  plaintiff  may  not  be  affected  bj  the  truth  or 
falsitj  of  sack  facts  snd  principles,  and  that  this  action  may 
well  lie. 

The  judgment  is    reretaed,   with  costs.     Oause    remanded  for 
further  proceedings. 


iHinjiKDo  OAKFOT  Extbub  Mbakiko  or  WoBBfl  in  aotioa  for  alandw. 
If  the  wordfl  in  themaelvet  «ra  not  Mtiooahle,  their  meaning  oaonot  ba 
extended  by  the  innuendo  to  make  them  actionable:  Shedy  ▼.  Bigfftt  3  Am. 
Dea  652;  Ocbum  ▼.  Rarwood,  12  Id.  87,  and  caoea  oited  in  note  to  ■ame  49w 
Words  charging  the  "  orime  against  natore "  are  not  actionable  jier  H  in 
Alabama:  Id.,  and  extended  note  thereto  39-46,  showing  what  words  are 
actionable  per  se. 

WoBDs  MAT  Ki  Showh  TO  Relats  TO  AcT  KOT  OrRNSS.  —In  aotion  of 
•lander,  the  defendant  may  show  that  the  words  reUted  to  a  known  partioa* 
lar  act  which  did -not  amount  to  the  offense  the  words  would  otherwise  im- 
port: Norton  v,  Ladd^  20  Am.  Dea  573. 

CrrATiOMS  or  Pbincipal  Gasx.— In  Proctor  ▼.  Owens,  18  Ind.  22,  the 
admission  of  testimony  as  to  the  understanding  of  a  witness  was  relied  upon 
for  a  reyersaL  But  the  court  deemed  it  unneoeasary  to  decide  in  what  cases 
the  jury  are  to  judge  of  the  meaning  of  words;  and  when  and  for  what  pur- 
poses the  understanding  of  those  to  whom  they  are  addressed  may  be  proved 
and  cited  the  principal  case,  among  others,  as  baring  more  or  less  bearing 
npon  these  questions.  In  Carmkhael  ▼.  Shiel,  21  Id.  66,  the  defendant  had 
been  in  plaintiff's  serrioe,  and  while  so  in  his  serrioe,  she  brake  oertaiii 
dishes  of  the  house.  Plaintiff  dednoted  the  price  of  them  from  her  wages» 
with  defendant's  acquiescence.  Soon  afterwards  she  openly  in  the  day-time 
took  away  the  fragments,  claiming  them  as  her  property,  and  that  she  had 
paid  for  them.  The  alleged  charge  was,  "  Now,  I  want  you  to  bring  back  the 
dishes  you  stole  from  my  house."  But  the  court  said:  "  Where  the  persona 
who  hear  a  charge  of  Urceny,  comphuned  of  as  slanderous,  know  the  trans* 
action  referred  to  in  the  charge,  know  that  that  particular  transaction  is  the 
only  one  referred  to  as  the  ground  of  the  charge,  and  knew  that  that  trans- 
action was  not  larceny,  but  simply  innocent,  or  a  trespass,  no  action  for 
slander  can  be  maintained.  The  charge  is  a  mere  misnomer,  in  a  legal  point 
of  riew,  of  a  transaction,  but  oouTeys  no  charge  of  crime  to  the  public  ear, 
and  in  no  manner  puts  the  person  charged  in  peril  of  the  oonsequsDcea  of 
crime."  To  this  the  principal  case  was  cited,  bi  Shigley  v.  Snyder,  45  Id. 
541,  the  appellant  had  charged  the  appellee  with  baring  had  sexual  inter* 
course  with  a  sow;  and  the  court  said:  "The  allegation  that  the  words  used 
had  a  prorincial  meaning  in  the  neighborhood  where  they  were  spoken,  and 
that  they  meant  and  were  understood  to  mean  that  the  appellee  had  beem 
guilty  of  sexual  intercourse  with  a  sow,"  was  sufficient  to  show  the  words  ta 
be  actionable.  The  principal  case  was  cited  to  this.  It  was  also  cited  la 
Oabe  ▼.  MeGmnii,  68  Id.  547,  to  the  pomt  that  the  publication  in  that  oasa 
was  a  libel  per  se,  and  that  it  was  not  pririleged. 
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fcAwm^AT^  OOMPAIIT    n    jrOT   LUBLB    Uin>l«  ISDIAITA  SCATUTB  OF   1868»  Ob 

99»  p.  Ii8»  for  iajiuy  to  itook  reonltiii^  ^om  tri^t  At  llMir  omi,  iHmm 
iho  lajorad  anlnialg  had  not  booD  touohod  hf  muy  oar,  ]ooonallT%  ov 
otlMr  OKikgo  boloBgiiig  to  the  oompaay. 

TsB  fiftcti  are  stated  in  the  opmioiL 
J.  Ormn,  for  ihe  appellant. 
W.  OarptTf  for  the  i^ypellee. 

Bj  Oourty  DATiaoVy  J.  Haaket  aoed  the  railroad  eompeny 
before  a  jostioe  of  the  peaoe^  In  the  compbdnt  it  is  alleged 
that  the  plaintifTs  mare,  of  the  value  of  one  hundred  and 
twenty-fiye  doUara,  was  so  iiynxed  on  the  defendant's  railroad^ 
by  the  looomotiTe  and  oars  used  thereon,  that  she  thareby  be- 
came worthless  and  of  no  yaloe  to  the  plaintiff,  the  said  railroad 
not  being  seoorely  feooed,  etc.  The  demand  is  laid  at  one  hnn- 
dred  dollars. 

Before  the  jostioe  there  was  judgment  for  the  plaintiff  The 
defendant  appealed.  In  the  common  pleas  the  case  was  sub- 
mitted to  tiie  court  for  trial  The  Deusts  are  substantially  as 
follows: 

On  the  twenty-fourth  of  May,  1855,  the  defendant's  passen- 
ger train  was  running  the  road  as  usual  About  one  hundred 
yards  distant  from  a  culvert  in  the  road,  a  mare  belonging  to 
the  plaintiff  was  discovered  near  the  track,  seventy-five  jrards  in 
advance  of  the  train.  The  engineer  gave  the  usual  signal  by  the 
steam-whistle,  and  then  whistled  down  brakes,  reversed  the 
engine,  and  the  brakes  were  applied.  The  mare,  at  the  sound 
of  the  whistle,  ran  on  the  tnck  before  the  train  until  she  came 
to  the  culvert^  and  then  jumped  so  as  to  clear  the  culvert,  and 
fell  on  the  west  side  of  the  track.  She  was  not  touched  by  the 
locomotive  or  any  part  of  the  train.  It  was  proved  that  the 
mare's  left  fore  leg  was  broken,  and  that  she  was  otherwise 
badly  injured.  There  is  no  evidence  tending  to  prove  the  com- 
pany or  her  employees  guilty  of  willful  misconduct  or  negligence 
in  running  the  train.     The  road  was  not  fenced. 

The  court  found  for  the  plaintiff,  and  having  refused  a  new 
trial,  gave  judgment  on  the  finding. 

We  have  a  statute  which  enacts:  1.  That  whenever  any  ani- 
mal shall  be  killed  or  injured  by  the  can,  or  locomotive,  or  other 
eaxriages  used  on  any  railroad  in  this  state,  the  owner  thereof 
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maj  sae  the  railroad  oompaaj  before  a  justioe  of  the  peaoej  2. 
On  the  hearing  of  the  oaoaey  the  justioe  or  jnry  tiying  the  same 
■hall  give  jadgment  for  the  plaintiff  for  the  yalae  of  the  animal 
destroyed  or  injury  inflicted,  without  regard  to  the  question 
whether  suoh  injury  'or  destruction  was  the  result  of  willful  mis- 
conduct or  n^ligence,  or  the  result  of  unavoidable  accident. 
3.  This  act  shall  not  apply  to  any  railroad  securely  fenced,  and 
such  fence  properly  maintained  by  the  company:  Acts  of  1853, 
p.  113. 

The  present  suit  was  instituted  under  this  statute,  and  the 
question  to  settle  is.  Do  the  fiftcts  stated  bring  the  case  within 
its  proviaionsl  The  appellant  contends  that  the  statute  con- 
templates a  direct  ix^uiy;  that^  in  this  instance,  the  mare  was 
not  stricken  or  eren  touched  by  the  locomotiTe  or  any  part  of 
the  train,  and  hence  the  appellee,  in  the  absence  of  misconduct 
or  negligence  on  the  part  of  the  company's  employees,  is  for  the 
injury  sustained  without  remedy.  We  are  inclined  to  favor  tlus 
construction.  The  language  of  the  enactment  is,  "shall  be 
killed  or  injured  by  the  cars,  or  locomotiTe,  or  other  carriages,* 
•tc.  These  words,  in  their  ordinary  import,  evidently  involve 
the  idea  of  actual  collision;  and  it  would  not»  in  our  opinion, 
be  consistent  with  the  intent  of  the  act  to  give  them  suoh  aa 
exposition  as  would  cover  a  case  of  oonseqnential  dainages.  If  o 
doubt  the  train  caused  the  animal  to  take  fright^  and  the  iiquij 
was  the  result  of  such  fright  But  suppose  the  mare,  at  the 
sound  of  the  whistle,  instead  of  running  upon  the  road  had  run 
from  the  road,  and  while  thus  running  had  received  an  ii^urjf 
would  the  company  be  llablet  It  seems  to  us  thej  would  not 
The  principle  of  the  case,  hypothedcallj  stated,  would  be  alikw 
applicable  to  the  case  at  bar. 

As  the  record  before  us  shows  plainly  that  the  mare  was  not 
injured  by  the  defendant's  can,  or  locomotive,  or  other  oar* 
riages,  we  are  of  opinion  that  the  case  made  by  the  evidence  is 
not  embraced  by  the  statute,  and  that  a  new  trial  should  have 
been  granted. 

The  judgment  is  reversed,  with  costs.    Oanse  remanded,  eta 


LiABXLiTr  or  Railboad  Coufaift  loa  Kzllzho  Oattui,  Tksbpassiho 
Amucals  of  m  Track. — ^Thui  labject  if  thoroiighly  ditooaMd  in  an  daborata 
note  to  Tonawtmda  R,  R,  Ob.  ▼.  Munger^  49  Am.  Deo.  261-873.  See  also 
^019  TorkSOrUR.  R.  Co.  v.  SHimer,  (H  Id.  664;  Chkoffo  S  Miu.  R.  R. 
Co.  y.  PcUMn,  61  Id.  65,  and  notes  71;  Kerwhaeker  v.  ClevdoMd  etc  R,  R. 
Ob.,  62  Id.  246,  and  caaei  ooUeoted  in  note  to  tame  270;  FldMiav  etc  R.  R. 
Ox  ▼.  Pattern,  66  Id.  652,  and  osmi  oitad  in  nota  to  mma  674 
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GRAnon  OF  FSnroiPXL  Oasb.— It  win  be  obteired  that  the  prinoipal 
«Me  aroaa  under  th«  itetate  of  1853;  See  ■yllAbiia  smpra;  and  a  umilar  eon- 
flfernotion  hae  been  given  to  the  atatote  ol  ICanh  4»  1868:  1  K  &  1876^ 
^  751.  Under  thia  statate^  it  haa  been  held  that  to  render  a  railroad  oooa- 
pany  liaUe  for  animali  kiUed  or  injured  by  the  ean,  er  looomotiye^  or  other 
earriagea  ol  the  eompany,  it  most  be  proTad  that  there  waa  an  aotoal  coUiaioa 
ieiween  the  looomotiye^  oan»  er  other  oarriagea  of  the  oompaay  with  the  anl- 
jud  injured*  It  is  not  enough  to  prove  that  the  trafai  eanaed  the  animal  to 
take  fright,  and  that  the  injvry  waa  the  reault  of  the  frightx  OUo  dt  MUa, 
tCy  Go.  T.  091^41  Ind.  832;  WiAoA  RyCo.  t.  ibraAee,  77  Id.  182;  Indkmap' 
9U9  etc  JX^jf  Oa.  ▼.  McBrvwi^  46  Id.  231,  where  it  ia  aaid  that  the  language  of 
the  act  of  1883  ia  in  aabatanoe  the  aame  aa  that  of  18fi3»  and  the  legiaUtore 
ia  preamned  to  have  peaaed  the  f omier  in  view  of  the  eenatmotion  given  te 
theactof  1863.  Soin Baaimof^  P.,  <fta  iTy  Cb.  v.  Tftomoa,  60  Id.  109,  it 
waa  aaid  that  raiboad  oompaniea  are  not  liable  for  frightening  animala  by 
their  looomotivea,  oara,  or  oarriagea,  even  thoogh  the  fright  oanaea  the  ani- 
mala to  IdU  themaelvea.  Thia  qneatian  haa  been  earefnUy  oonaidered  and 
foDj  aettled  by  thia  oonrt  Each  of  the  above  oaaea  eitad  the  priaoipal  one 
and  to  the  pointa  mentioned. 


New  Albant  and  Salem  R  R  Co.  9.  Mo(}obmiok. 

(lObBIAIA,  «».] 

AnuBMKirf  BY  RaiLBOiB  OoMTAinr  to  Locum  Bailioaii  tkboitok  Cut, 
▲mo  TO  Caon  9n»AM  Nobth  or  OxBTAnr  Snuonr,  reqnirea  the  oom- 
pany  to  eroaa  that  atream  where  a  northerly  line  from  aaid  atreet  wonld 
inteneot  it.  It  ia  not  neoeaaary  to  oroaa  in  the  dty  nnleaa  anch  line 
atrikea  the  river  within  the  city. 

OovDTnoirAL  Subsobiftzons  vor  BAnjM>AD  Stock  mat  bs  Valid. 

OoiiTBAcr  ov  SuBSORipnoK  OF  Railboad  9took  Bbooxb  Oomplbtb  ahd 
Absolutb,  A2n>  Subsoubbb  BicoiCB  Stooxholdbb,  when  the  anbaorip- 
tion  ia  accepted  and  entry  thereof  made  on  the  company  booka. 

Ko  NoncB  VBOM  Rahaoad  Cohpant  is  Nbcbssabt  BKroRB  Suit  Bbouoht 
UPON  Subsobiption  to  THBOfc  Stook,  after  the  contract  of  aabacription 
becomes  complete  and  the  anbaoriber  becomes  a  atockholder. 

8U7FI0IKNT    NonCB    IK    PoiNT    OF    FaOT    OF    AnT  KiND    IS  KOT  RbNDXBXD 

LrvALiD  by  an  agreement  that  the  kind  of  notice  named  in  contract  of 
anbacription  of  railroad  stock  shall  be  safllcient,  even  if  notice  of  the 
location  of  the  railroad  be  necessary  according  to  the  conditions  of  the 
contract. 

Oohbtbuction  abd  Opbration  of  Railboad  thbouoh  Plaoi  IS  Obdi* 
babilt  Suffioibbt  Noticb  of  location,  particularly  where  the  stock- 
holder  has  been  a  resident  of  the  city  or  town  for  two  or  three  yeara 
after  hia  anbacription,  and  before  suit  brought  upon  it. 

TnXiB  TO  Railroad  Stock  is  Oivbn  bt  RaoianniATioK  of  Stockholdbb'b 
Namb  ufob  Stock-book  of  the  company  oppoaite  the  number  of  hia 
aharea.    Certificate  of  atook  doea  not  constitute  titie  to  stock. 

9o  Tbbdbb  of  Cbbtifigatb  of  Stock  is  Nbcbsabt  bbforb  Sun  BsouaKi 

VFOB  SuBBOBiraoB.    Certifloatea  of  atock  are  simply  evidenoa  of  atook« 

and  are  not  indiapenaable. 
Ail  Dm.  Tob  LXXI— 41 
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The  facts  are  stated  in  the  opinion. 

R.  W.  Chase  and  J.  A.  Wilatach,  for  the  appellant. 

W.  0.  WUaon  and  O.  Gardner^  for  the  appellee. 

Bj  Oourty  PxBKUffs,  J.  Suit  by  the  New  Albany  and  Balem 
Railroad  Ck>mpan7,  oommenoed  on  the  twenty-eighth  of  Sep- 
iember,  1855,  against  John  MoCbnnicky  upon  a  sabaoription  of 
atocky  as  follows: 

''We,  the  nndersignedy  promise  to  pay  the  New  Albany  and 
Salem  Railroad  Company  the  som  of  fifty  dollars  for  each  share 
of  stock  set  opposite  to  oar  respective  namaSy  provided  said  rail- 
road company  shall  locate  said  railroad  throagh  the  town  of  La- 
fayette, and  cross  the  Wabash  river  north  of  Brown  street  in  said 
town.  Said  stock  to  be  paid  out  in  installments  of  twenty-five 
per  centum  every  six  months  after  the  location  of  said  road 
through  said  town  of  Lafayette.  Such  location  and  the  date 
thereof  to  be  sufficiently  evidenced  by  an  order  of  the  board  of 
directors  of  said  company  acoepting  the  following  sobaeriptiona  on 
the  terms  above  named. 

''Dated:  Lafayette,  Jane  17,  1852. 

'*  Names.  Nambtt  of  Sham.  Amovnt. 

"John  McCormick.  20  1,000  doUaia.* 

The  complaint  alleged  oomplianoe^  eta,  by  the  company.  An- 
swer, a  general  deniaL 

The  case  was  submitted  upon  an  agreed  statements  of  facts  to  the 
oourt  Ending  and  judgment  for  the  defendant,  overroling  the 
plaintiff's  motion  for  a  new  trial  The  points  are  aU  shown  by  the 
exceptions  taken. 

The  facts  agreed  upon  are  as  follows:  **  1.  The  defendant,  then 
and  now  a  resident  of  Lafayette,  Indiana,  on  the  seventeenth  day 
of  June,  1852,  subscribed  a  written  agreement  for  twenty  shares  of 
stock,  a  copy  of  which  is  made  a  part  of  the  amended  complaint; 
the  stock  remains  unpaid. 

"At  the  time  of  the  signing  of  said  agreement  by  the  defendant^ 
the  plaintiff,  under  her  charter,  was  engaged  in  the  constniction 
of  a  railroad  from  New  Albany,  by  the  way  of  Salem,  to  Tififtliigan 
City. 

"3.  On  the  fourteenth  day  of  July,  1852,  the  direoton  of  the 
railroad  company  passed  an  order  and  entered  it  on  their  rec- 
ords in  the  words  following:  'Ordered  by  the  board  that  the 
aubscriptioDa  of  stock  made  at  Lafayette  be  and  they  hereby  are 
accepted;'  but  the  passage  of  this  order  was  not  communicated 
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to  the  defendant,  nor  had  he  any  knowledge  thereof,  until  after  suit 
brought. 

*'L  The  plaintiff;  in  the  fall  of  1852,  located,  and  in  the  winter, 
Bpring,  and  summer  of  1853  oonstruoted,  her  nulroad  through 
la&jette,  and  croaaed  the  Wabash  river  at  a  point  three  miles  due 
north  of  Lafayette,  and  not  within  the  town,  and  has  erer  since 
maintained  and  operated  said  road.  No  formal  notice  of  snoh  loca- 
tion or  construotum  was  ever  given  defendant. 

^'5.  The  plaintiff  did  not  at  any  time  tender  or  offer  to  give  the 
defendant  a  certificate  of  stock  before  the  trial  of  this  oauae,  upon 
the  payment  of  his  subscription.'' 

1.  The  agreement  in  this  case  to  cross  the  Wabash  river  north  of 
Brown  street  in  Lafayette  required  the  company  to  cross  that  stream 
where  a  northerly  line  from  said  street  would  strike  it^  And  it  was 
not  necessary  to  cross  in  the  dty  of  Lafayette  unless  suoh  line 
struck  the  river  within  the  city. 

2.  Conditional  subscriptions  of  railroad  stodc  may  be  valid:  Clem 
V.  NewooiOs  «fo.  R.  R.  Co.^  9  LuL  488  \^  Am.  Deo.  653]. 

3.  On  the  acceptance  of  the  subscription  in  this  caae^  by  the  entry 
thereof  made  by  the  company  on  their  record,  the  contract  of  sub- 
scription became  complete  and  absolute,  and  the  subscriber  became  a 
stockholder:  Kta/Uueky  Muiwd  In$,  Co.  v.  Jenbf  6  Lid.  96;  Bedfield 
on  Railways,  98. 

4.  It  would  seem  that,  such  being  the  caae^  no  notice  ftom  the 
company  was  necessary  before  suit  brought  upon  the  subscription: 
R(m  V.  La/ay$Ue  etc  Co.,  6  Lid.  297. 

5.  But  if  notice  of  the  location  was  necessary,  the  agreement 
that  the  kind  of  notice  named  in  the  ccmtraot  should  be  suffi- 
cient did  not  render  invalid  any  other  kind  that  might  also  be 
in  itself  sufficient  in  point  of  fact:  Hankins  v.  Shroup,  2  Lid. 
342.  And  as  McCormick  was  an  actual  resident  of  Lafayette,  a 
compactly  built  city  of  not  more  than  fifteen  thousand  inhabitants, 
the  constructing  and  operating  the  road  for  a  period  of  between 
two  and  three  years  after  his  subscription,  before  suit  upon  it, 
was  sufficient  notice  to  him,  in  point  of  fact,  of  ^e  location  of  the 
road  through  said  dty.  The  contract  required  no  notice  that  install* 
ments  were  due  and  required  to  be  paid:  See  Bou  v.  Zuifayette  Uo. 

No  tender  of  a  certificate  of  stock  was  necessary.  Such  cer- 
tificate  does  not  constitute  the  titie  of  the  stockholder  to  his 
stock.  The  registry  of  his  name  upon  the  stock-book  of  the 
oompany,  opposite  the  number  of  his  shares,  gives  him  title  to 
his  stock.      That   book,  as  a  member  of  the  corporation,  be  has 
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Tjner  for  four  hundred  doUai's,  which  the  plaintiff  received  In  full 
satisfaction  of  the  claim;  4.  That  the  pork  at  the  price  agreed 
upon,  amounted  to  three  hundred  and  ninetj-two  dollars  and 
four  oents;  that  at  the  time  of  the  sale  and  deliveiy  thereof^  viz.^ 
on  the  thiHieth  of  Deoember,  1853,  and  before  and  afterwards, 
the  plaintiff  and  Richard  Tyner,  one  of  the  defendants,  had  other 
private  dealings  and  accounts  between  them;  that  affcerwardsy 
on  the  twentj-first  of  February,  1854,  the  plaintiff  and  Richard 
Tyner  settled  their  private  dealings  and  accounts,  and  also  for 
the  pork,  and  upon  the  settlement  there  was  found  due  the  plain- 
tiff the  sum  of  four  hundred  doUars,  including  the  price  of  the 
pork,  and  thereupon  R.  Tyner  executed  and  delivered  to  the 
plaintiff  his  individual  note  for  said  four  hundred  dollars, 
which  the  plaintiff  received  in  full  satisfaction  of  the  claim,  and 
thereupon  the  price  of  the  pork  was  credited  to  Tyner,  and 
charged  to  defendants;  and  afterwards,  on  the  twenty-third  of 
June,  1854,  the  partnership  affairs  between  the  defendants  were 
•settled  and  closed  accordingly;  that  the  plaintiff  still  holds  the 
note  of  Tyner  partly  paid  and  partly  unpaid;  that  on  the  tenth 
of  November,  1854,  said  Tyner  failed,  and  since  then  has  been 
and  is  insolvent. 

The  plaintiff  replied  to  the  second  paragraph,  denying  the 
payment,  and  demurred  to  the  third  and  fourth  paragraphs, 
and  the  demurrer  was  sustained  as  to  the  third,  and  overruled 
as  to  the  fourth  The  plaintiff  thereupon  replied  to  the  fourth, 
that  the  pork  was  sold  and  delivered  on  the  thirtieth  of  Deoem- 
ber, 1853,  on  a  credit  of  six  months,  whereupon  the  defendants 
executed  to  the  plaintiff  a  memorandum  in  writiug,  by  which  they 
acknowledged  the  receipt  of  the  pork,  to  be  paid  for  at  the  rate  of 
four  dollars  per  one  hundred  pounds,  which  memorandum  the  plaintiff 
held  until  the  twenty-first  of  February,  1854,  when  he  presented 
the  same  to  the  agent  of  the  defendants,  Richard  H.  Tyner  (by 
whom  the  memorandum  was  executed  on  behalf  of  defendants), 
who  then,  on  behalf  of  the  defendants,  received  the  same;  and 
on  the  plaintiff  suggesting  to  him  that  he,  the  plaintiff,  ought 
to  have  a  note  for  the  price  of  the  pork,  the  said  Richard  H^ 
still  being  such  agent  of  defendants,  as  such  agent,  executed  and 
delivered  to  the  plaintiff  a  promissory  note  for  the  price  of  the 
pork,  as  follows,  viz. : 
**$400.  Bbookvillb,  Iitd.,  February  21,  1854. 

"  For  value  received,  on  the  first  day  of  July  next  I  promise  to 
pay  to  Robert  Stoops,  or  order,  four  hundred  dollars. 

"  R.  Tynrr, 

«  Par  R.  H.  TrNIB.'' 
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Which  note  the  plaintiff  receired  and  accepted  as  a  note  or 
memonndnm  of  the  amount  due  him  from  the  defendants  for 
the  porky  and  not  in  payment  or  satisfaction  thereoil  That  at 
the  time  of  the  sale  of  the  pork  and  at  the  time  of  the  mnVing 
of  the  note  said  Richard  Tjmer  was  insolTent,  and  ever  since 
has  been,  which  insolvency  he  concealed^  and  which  was  wholly 
unknown  to  the  plaintiff;  and  the  plaintiff  produoes  the  note^ 
and  offers  to  sonender  it  to  be  canceled. 

The  canse  was  tried  by  a  jury,  who  fonnd  for  the  plaintiff  the 
sum  of  four  hundred  doUars,  on  which  there  was  judgment  over 
Wk  motion  for  a  new  trial. 

The  first  error  assigned  is  the  sostaining  of  the  demurrer  to 
the  third  paragraph  of  the  answer.  This  we  cannot  noticOi  as 
no  exception  was  taken  to  the  mling  below. 

The  bill  of  exceptions  filed  sets  oat  the  evidence,  and  dis> 
closes  the  points  relied  npon  for  the  reversal  of  the  judgment. 
The  material  fjEusts,  as  they  appear  from  the  evidence,  are  that 
about  the  last  of  December,  1853,  the  plaintiff  sold  and  de- 
livered to  the  defendants  pork  to  the  amount  in  value  of  about 
four  hundred  dollars,  at  prices  agreed  upon,  upon  a  credit  of 
six  months,  for  which  a  receipt  or  memorandum  was  then  given 
by  defendants  to  plaintiff  Afterwards  Stoops  came  to  the 
ooonting-room  of  defendants,  and  said  he  wanted  to  settle,  and 
produced  the  receipt  given  him  as  above.  Defendants'  agent 
looked  over  the  pork-books,  and  saw  the  amount  of  the  pork, 
also  over  the  store-book  and  the  cash-book  of  R.  Tyner,  and 
found,  including  all  the  dealings,  that  there  was  due  to  Stoops 
over  four  hundred  dollars,  all  over  which  sum  was  then  paid 
him,  and  the  note  above  set  out  was  then  executed  and  deliv- 
ered to  him,  made  payable  six  months  from  the  time  the  pork 
was  delivered.  Stoops  knew  it  was  the  individual  note  of  R. 
Tyner,  and  not  of  Tyner  4  McCarty.  Defendants'  agent  so 
told  him  at  the  time.  McGarty  was  not  present  at  the  time  the 
note  was  given.  Stoops,  at  the  time  of  this  transaction,  before 
the  note  was  given,  remarked  that  he  wanted  something  to 
show  the  amount  of  the  pork  when  defendants'  agent  proposed 
to  write,  and  did  write,  the  note  in  question.  Stoops  remark- 
ing: ''Anything  to  show  the  amount  they  owed  him  for  the 
pork."  There  was  nothing  said  at  the  time  of  this  transaction 
about  discharging  MoCarty,  or  the  note  being  a  satiafactioa  of 
the  claim.  One  witness  (a  clerk  of  the  defendants)  thinks  that 
at  that  time  Tyner  was  largely  in  debt,  and  doubted  his  sol- 
vency, but  he  continued  in  business  up  to  his  failure  about  the 
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tenth  of  November,  1854,  and  his  credit  was  good  tiU  tfaen  to 
maj  amount,  as  the  witness  says.  Stoops  lives  in  sig^t  of  ds 
fendant  Toner's,  Stoops  o(mtinaed  to  deal  with  the  fina,  aiul 
at  one  time  in  the  summer  after  the  sale  of  the  poik  oama  to 
their  establishment  and  asked  for  money.  Defendants'  oleork 
desired  to  know  if  they  owed  him  money,  when  he  replied  that 
his  credit  was  good — ^that  the  firm  owed  him  more  than  that 
anyhow,  l^er  made  heavy  payments  after  the  note  to  Stoops 
feU  due.  After  Tynei^B  failare  Stoops  said  it  would  be  hard 
to  lose  the  amount  of  the  note  if  he  had  to  lose  it.  Witneao 
thinks  the  pork  transactions  of  1853  and  1854  were  settled  ia 
June,  1854,  excepting  some  small  items  that  could  not  then  be 
got  at,  between  Tyner  Ai  McOarty  and  White,  Warren  A  Go. 
It  may  be  here  remarked  that  the  evidence  tends  to  show  that 
White,  Warren  A  Oa,  of  Philadelphia  were  partners  with  l^^er 
h  McOarty  in  the  pork  business,  and  that  Stoops  knew  that 
&ct,  but  no  point  is  made  as  to  their  nonjoinder.  After  Tyner's 
failure.  Stoops  said  he  had  lost  the  claim,  and  that  he  might 
have  got  the  money  if  he  had  called  for  it,  but  he  thou^t  Tyner 
was  good. 

These  are  believed  to  be  al}  the  material  facts  involved  in  the  caes. 

The  defendants  asked  the  court  to  charge  the  jury  as  foUowa, 
viz.:  1.  ^'That  if  they  believed  the  pork  was  sold  and  delivered 
to  the  defendants  with  others  engaged  in  the  poik  business,  on 
the  thirtieth  of  December,  1853;  and  that  afterwards,  on  the 
twenty-first  of  February,  1854,  the  plaintiff  took  the  individoal 
note  of  B.  Tyner  for  the  amount  of  the  price  of  the  pork,  due 
July  1,  1854;  and  that  if,  when  the  note  became  due  on  the  first 
of  July,  1854,  l^^ner,  the  maker  of  the  note,  was  solvent  and 
able  to  pay  the  note,  and  so  c(mtinued  until  the  tenth  of  Novem- 
ber, 1854,  when  he  fkiled,  permitting  two  terms  of  court  to  pass 
without  suit  on  the  note  in  which  he  might  sue — ^in  this  case  the 
verdict  must  be  for  the  defendant,  notwithstanding  the  note  was 
not  originally  taken  by  the  plaintiff  in  satiaCution  d  die  pork 
debt.'* 

2.  ''That  if  the  note  was  taken  by  Stoops  in  satisfiMrtian  of  the 
pork  debt,  he  cannot  alterwaids,  on  failure  of  Tpmr,  resort  to  the 
pork  debt  and  sue  the  pork  firm." 

3.  ''That  to  permit  Stoops  to  take  Tyner^s  note  for  this  debt  and 
hold  it  for  more  than  four  months  after  it  fell  due,  untQ  Tjimx^b 
fiulure,  would  be  a  fraud  on  McOarty,  who  settled  the  partnership 
afilurs  on  the  hypothesis  that  it  was  paid  by  the  arrangement  betwese 
Stoops  and  Tjnst.^ 
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Wliiah  chttges  mare  refdaed,  and  the  defeodanU  exoepted.     Wa 
•re  of  the-cpiiiioQ  that  the  abofe  chaigea  were  ooneotl j  lefoaed. 

The  firat  ia  pcedioated  upon  the  idea  that  StO(^  waa  bound 
to  uae  the  aame  diligence  to  ooUect  the  note  of  Tjner  that  he 
would  be  if  he  had  leoeived  the  aame  aa  collateral  aecoritj,  and 
that  laehea  in  that  reapect  would  diaduuge  the  firm.  But  we 
do  not  view  the  note  of  l^^ner  aa  a  collateral  aecurity.  It  waa 
but  the  written  promiae  of  one  partner  to  pay  a  debt  for  which 
both  were  liable.  It  gave  Stoopa  no  aecuritj  in  addition  to 
what  he  already  had.  The  time  of  payment  waa  not  changed, 
and  we  do  not  think  that  the  neglect  of  Stoopa  to  aue  Tyner  or  to 
demand  payment  before  hia  inaolyenpy  can  be  aet  up  in  bar  of  the 
action. 
.  The  caae  of  SmUh  y.  Bogmnf  17  Johna.  340,  ia  directly  in 
point  upon  thia  queation,  and  preciaely  auch  a  caae  aa  thia  in 
all  eeaential  particnlara.  The  plaintiff^  Smith  ^  M^wihAll^ 
had  adld  defendanta  a  quantity  of  merehandiae.  After  the  aale 
one  of  the  defendant^  Bement^  wrote  the  plaintiff  aa  fbllowa: 
^Our  firm  waa  diaaolTcd  on  the  third  inatant,  and  I  aaaumed 
your  demand,  which  you  may  reat  aaaured  will  be  paid  aa  aoon  aa 
poaaible.**  The  plaintiflSs  anaweied  aa  foUowa:  ^We  obaerve 
your  partnerahip  ia  diaaolTed,  and  that  you  have  aaaumed  our 
debt,  which  we  are  aatiafied  with."  Afterwarda  Bement  gave 
hia  note  to  the  plaintiflw,  who  gave  him  the  following  receipt: 
«^  Received,  Albany,  Augnat  13,  1816,  from  Mr.  0.  N.  Bement 
hia  note  on  demand,  with  intereat,  for  aix  hundred  dollam; 
when  paid  to  be  placed  to  the  credit  of  Bogera  A  Bemenfa  ac- 
count with  ua;  alao  two  dollara  and  eighty-aix  centa  for  balance 
of  aaid  acoount."  Bement  continued  to  do  buaineaa  until  No- 
▼ember,  1817,  when  he  became  inaolvent.  No  auit  waa  brought 
againat  him  to  compel  payment  of  the  note,  nor  waa  Bogera 
called  upon  for  payment  of  the  original  debt  until  after  the 
inaolTenoy  of  Bement.  The  court  aay:  ''Thia  receipt  e^reaaly 
mentiona  that  the  xiote,  when  paid,  ia  to  be  placed  to  the  credit 
of  the  late  firm,  evidently  retaining  the  pardea  who  contracted 
the  debt  originally  and  continuing  their  liability  untU  the  note 
ahould  be  paid  off;  it  waa  therefore  the  duty  of  Bogera  to  aee 
that  Bement  complied  with  the  engagement  made  with  him  aa 
to  the  payment  of  thia  debt;  and  that  the  plaintiffa,  knowing 
of  thia  arrangement^  are  not  on  that  account  to  be  conaidered  in 
deCudt  for  omitting  to  call  on  Bogera  until  Bement'a  inadvency. 
It  waa  the  particular  duty  of  Bogera  to  goard  againat  auch  an 
mwBDt,  by  cauaing  the  debt  to  be  paid  by  Bement  without  delayi 
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and  it  is  probable  that  his  misplaoed  oonfidenoe  in  his  former 
|)artner  made  him  easy  on  the  subject.  There  certainly  can  bo 
no  reason  why  the  plaintifls  or  those  beneficially  interested  under 
them  should  suffer  by  his  negligence." 

The  case  at  bar  differs  firom  Slevin  t.  Marrow^  4  Ind.  425,  cited 
by  counsel,  as  that  iras  a  case  where  notes  of  third  persons  were 
taken  as  collaterals^  the  proceeds  when  collected  to  be  applied 
to  the  payment  of  the  principal  debt  It  was  held  that  the 
plaintiflfs  were  required  to  use  reasonable  diligence  to  collect 
the  collaterals. 

The  second  instruction  asked,  we  think,  was  correctly  refused, 
because  it  was  not  applicable  to  the  case  made  by  the  testimony. 

The  taking  of  a  promissory  note  from  one  of  several  joint- 
debtors,  or  the  note  of  a  third  person  for  a  pre-existing  debt,  is 
not  a  dischaxge  of  the  debt,  unless  such  is  the  express  agree- 
ment: Schemerhom  y.  Loines,  7  Johns.  311;  Muldan  r,  WkUlockf 
1  Cow.  290.  In  the  case  last  cited  it  is  said  by  Sutherland,  J., 
that  ''no  principle  of  law  is  better  settled  than  that  taking  a 
note  either  from  one  of  several  joint  debtors  or  from  a  third 
person  for  a  pre-existing  debt  is  no  payment,  unless  it  be  ex- 
pressly agreed  to  be  taken  as  payment  and  at  the  risk  of  the 
creditor.  Nor  does  the  taking  a  note  and  giving  a  receipt  for 
so  much  cash  in  full  of  the  original  debt  amount  to  evidence 
of  such  express  agreement  to  take  the  note  in  paymanti  The 
agreement  must  be  clearly  and  explicitly  proved  by  the  original 
debtor  or  he  will  be  held  liable. 

In  Massachusetts  the  law  is  probably  different:  Ftwich  v. 
/Hctf,  24  Pick.  13.  In  this  case  it  is  held  that  a  negotiable  note 
takdn  for  property  sold,  or  for  a  pre-existing  debt  by  simple  ogd^ 
tract,  is  prima  /aeU  evidence  of  payment;  but  it  is  there  admitted 
that  by  the  law  of  England,  New  York  and  some  other  states 
the  rule  is  otherwise.  Numerous  cases  might  be  dted  were  it 
necessary  to  show  that  the  rule,  not  only  in  England  and  New 
York,  but  in  most  of  the  states  of  the  Union  and  in  the  courts  of 
the  United  States,  is  different  from  that  of  Massachusetts:  See 
Chit  Con.,  Perk,  ed.,  767,  and  note. 

Holding,  then,  that  the  taking  of  the  note  of  Tyner  was  not 
an  extinguishment  of  the  original  debt,  in  the  absence  of  an  ex- 
press agreement  to  that  effect,  it  becomes  material  to  inquire 
whether  there  was  any  evidence  of  such  agreement.  We  think 
there  was  not,  and  that  therefore  the  charge  in  question  was  cor- 
rectly refused,  as  being  inapplicable  to  the  case. 

The  third  chaige  was  correctly  refused,  because  it  assumes  thai 
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MoGarty  settled  the  partnerahip  afiain  on  the  hypothedi 
the  original  debt  waa  paid  by  the  arrangement  between  Stoops 
and  Tyner.  Whether  he  did  so  settle  the  partnership  afiaira 
waa  ^  qnestion  of  fact  that  shoold  not  have  been  aasained,  bat 
left  to  the  jury  to  determine.  We  have  not  ftYiMninft<1  whether 
the  charge  is  otherwise  correct. 

The  coorty  of  its  own  Tolitum,  gave  chazgOB  to  the  jury,  the 
giving  of  which  is  assigned  for  error;  bat  we  see  no  error  in 
them  of  which  the  appellants  can  complain.  If  there  was  any 
error,  it  was  in  charging  the  law  in  some  particolars  too  iaTor> 
ably  for  the  defendants.  The  appellanta,  in  their  brief^  have 
no^  pointed  out  any  error  against  them  in  the  chaiges  given, 
and  ire  see  none. 

The  defendants  moved  for  a  new  trial,  upon  the  groond, 
amongst  other  things,  of  newly  discovered  evidence.  The  a& 
davit  states  that  they  can  prove  ''that  the  plaintiff  admitted 
and  stated,  since  Tyner's  fiiLilare,  that  he  had  lost  his  said  debt, 
and  that  by  taking  Tyner's  note  for  the  foor  hundred  dollars, 
be,  the  plaintiff,  had  discharged  McOarty  from  the  debt." 

We  r^;aid  this  statement  of  the  plaintiff  as  a  mere  inference 
or  conclusion  of  his  from  the  facts  that  existed.  The  language 
employed  does  not,  as  we  think,  import  that  at  the  time  of  the 
taking  of  the  note  he  agreed  to  discharge  McOarty  and  look 
to  Tyner  alone  for  payment.  He  says  he  had  discharged  Mc- 
Oarty. Howt  Not  by  any  o(mtract  or  agreement  to  that  effect, 
but  simply  by  taking  liner's  note.  He  speaks  of  the  means  by 
which  he  had,  as  he  supposed,  discharged  McOarty,  showing 
evidently  that  ne  had  reference  to  the  supposed  effect  of  taking 
the  note,  and  not  that  he  had  made  an  agreement  to  disdhaige 
him. 

The  motion  for  a  new  trial  upon  thia  ground,  as  well  aa  upon 
the  ground  that  the  verdict  is  not  sustained  by  the  evidence^  was 
eoirectly  overruled. 

The  judgment  ia  affirmed,  with  ocete. 

Hanka,  J.,  dissented. 

Taxiho  Niootiasiji  Pafib  fOB  Pas-xxismro  Dkbt,  whut  SAnsvAonov 
TBEBMOWi  See  Berry  ▼.  Chiffin,  69  Am.  Deo.  123,  and  oaaet  dted  in  the  note 
128.  Taking  the  note  of  the  debtor,  or  of  one  of  several  joint  debtors,  or  of 
« third  person  for  a  pre-existing  debt,  is  no  payment,  nnless  it  be  expressly 
agreed  to  be  taken  as  payment  at  the  risk  of  the  creditor:  HiU  y.  Sleeper,  68 
Ind.  £24;  Bristol  M.  dt  M,  Co.  v.  Probattco,  64  Ind.  414;  Stevens  ▼.  Ander^ 
son,  90  Ind.  394;  MaxweU  ▼.  Brooks,  54  Id.  103;  Bingham  ▼.  KimbaU,  17  Id. 
898;  iSt^to-v.Cbckr,!  Wils.  Super.  Ct  358,  all  dting  the  piindpalotae.    Gir* 
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lag  »  new  sots  f oi  an  old  dabt  is  not »  aalubotioii  of  tlia  lonner  note^  in  Hm 
ftbMQoe  of  u&ezpreM  agroemoDt:  B^fr.  CklU^  45  Ind.  304;  AUniglU  t.  Or^^ 
78  Id.  188,  oiting  tho  prinsiiMl  oaae.  The  taking  of  »  note  with  or  withoot 
Motiiity  from  one  of  aerend  joint  debtors  for  a  pre-eziBting  debt  ia  a  payment 
when  it  la  expreaaly  agreed  that  it  ia  taken  aa  payment  and  ftt  ilie  risk  of 
creditor:  McuoweU  t,  Daif,  45  Id.  513,  oiting  the  principal  oaae.  The  taking 
of  a  note  of  a  third  party  ia  an  eactingniahment  of  the  ATiaiang  debt,  if  so 
agreed  by  the  partiea:  JeweU  ▼.  Pleak,  43  Id.  370;  Smith  t.  Bettger,  68  Id. 
261,  oiting  the  principal  oaae.    The  giving  of  a  pronuaaory  note  governed  by 

*  the  law  merohant  for  a  pre-ezirting  indebtedneaa  of  the  maker  to  the  payees 
will  diMsharge  ilie  debt,  nnleas  it  be  shown  that  the  partiea  did  not  intend  it 
to  have  that  effect;  bat  the  giving  of  a  promiasory  note  not  governed  by  the 
law  merohant  for  such  a  debt  does  not  operate  aa  a  payment  thereof,  nnleu  it 
be  so  expressly  stipulated  between  the  partiea:  A^ord  t.  Bakery  53  Id.  286; 

I  JAndtman  v.  Bom^/idd^  67  Id.  251,  oiting  the  principal  caask 

Ck>i7BT  nr  CaABOXKQ  Jubt  should  hot  Ezpbxss  ob  Intdcati  OpiNxoir  aa 
to  what  haa  or  haa  not  been  proved  daring  the  trial;  BeveHy  v.  Bwrhe^  54  Am. 
Dec.  351;  Po^  t.  ^omm,  50  Id.  329;  i^tuAm  t.  fiftieUf,  56  Id.  436;  Romghia- 
Ui^  V.  Ball,  69  Id.  331;  Tibeam  t.  Tibeau,  Id.  329.  The  coort  ahoald  no* 
assnme  that  oonteated  facts  have  been  proved:  Flofd  v.  Biekit  58  Id.  374; 
Onmer  r.  Kirker,  61  Id.  72i;  BaUimare  010.  B.  R  Oo,  r.  WooA^f,  99  U.  72$ 
Wonmr.  JaekaommUe,  58  Id.  6ia 
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[UIniASA,70.] 

OranrsACT  nr  BanumiiT  ow  Tbadi  wilz.  bb  Bhioboid  wbmn  the  rastninl 
is  not  general,  bat  applied  to  a  particalar  person  within  pnaoribed  and 
reaaonable  limits. 

OoimtAOT    NOT    TO    ESSTABLEBH    SHOF    lOB    PABTiOULAB    BUBIBBWI     WiTUUi 

Pbbgbzbed  Tbbbitobt  ii  broken  by  the  establishment  of  such  ahop 
withoat  the  interdicted  territory  and  making  a  bnaineaa  of  aolimting  and 
sapplying  oustomers  within  it. 

Whrhbb  Lmrrs  Pbxbobibkd  ih  Ck>BTBAOT  nr  Bbstbaxnt  ov  Tbaob  abb 
Bbabokablb  ob  not  depends  npon  the  kind  of  bosiness  aboat  which 
the  contract  ia  made.  That  the  paUio  interest  wiU  not  snfBBr  witito 
those  limits  may  appear  from  evidence  of  the  namber  of  plaoea  mhm* 
Boch  basiness  i»  tranaacted  therein. 

Abbqvaot  oy  CoHBiDBBATioir  u,  IN  Absbbob  ov  Fbaus^  Pbbbuiibd  v^ 
SATB  BBUf  Dbtkbiexbbd  by  the  partiea  to  the  contract  if  they  are  capaofe 
of  contracting,  especially  where  the  amoont  of  the  coosidnation  ia  b  mat- 
ter of  doabt 

Sum  Nambd  as  ''VmaAJurr'*  ts  Cobtbacv  bov  to  EraABUBK  Saixr  y/irnaM 
DB9GBnnD  LnoTS  may  be  regarded  aa  liqaidated  damages,  since  tba 
actaal  damage  mast  be  ancertain  and  difficult  to  aaoertain. 

Whbthbb  Sum  Aobsed  to  bb  Paid  vob  Bubagh  ov  Cobtbaot  ia  to  be 
constroed  as  a  penalty,  or  aa  liqaidated  damagea,  is  to  be  dstennined  1^ 
the  oonrt  from  the  natare  of  the  agreement  and  the  soiroonding 
atances;  and  the  fact  that  the  sam  U  designated  in  the  oootraot  as  b 
alty  doea  not  oonolvsively  control  the  determinnticn. 
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AcnoH  upon  oontnot.    The  opmion  states  the  imumu 

S.  A,  Ruff^  Z.  BaMi^  and  J.  M.  La  Eue,  for  the  appeUsnts. 

2>.  Wi  Voarkeeif  far  the  appellee. 

B7  Gcmrty  HimrAy  J.  This  was  an  aotbn  hy  the  appeDaafei 
against  Shobkey,  upon  a  wxitten  agreemeDt  signed  by  the  partisai 
Arennent  of  perfannanoe  of  the  agreement  bj  the  plaintifBi,  and 
fidlnre  to  perfonn  by  Shockey,  in  this^  that  he  had  fidled  to  pa j 
three  handled  doUany  as  bj  the  agreement  it  was  pronded  that  he 
should. 

An  answer  was  filed  admitting  the  ezecntion  of  the  agreement 
and  the  non-pajment  of  the  three  hundred  doUam;  but  avening  a 
breach  of  the  agreement  bj  the  plaintiflfk  whereby  the  defendant 
was  discharged  from  the  payment  of  the  three  hundred  dollars* 
and  claiming,  by  way  of  recoupment  and  oounter-daimy  the  sum 
of  one  thousand  dollars  damages. 

The  agreement  is  in  the  record,  and  thereby  it  appears  that 
the  plaintiflfs  sold  the  good-wiU  of  their  marble,  monument,  and 
grave-stone  shop  in  Corington  to  the  defendant  for  the  sum  of 
three  hundred  dollars,  for  which  suit  is  brought.  There  are 
also  several  other  stipulations,  to  wit:  that  marble  was  to  be 
furnished  by  the  plaintiffs,  and  taken  by  the  defendant,  at  fixed 
prices  until  a  certain  time;  that  the  defendant  was  to  take  the 
marble  the  plaintiff  had  left  on  hand,  after  filling  orders;  that 
he  was  to  give  employment  to  the  agents  of  the  plaintiflfh  for 
the  time  they  were  engaged  by  the  plaintiffs,  and  at  the  same 
wages.  The  plaintiffs  bound  themselves  in  the  penalty  of  one 
thousand  dollars  not  to  start  a  marble-shop  at  any  point  nearer 
Covington  than  Lafayette  or  Terre  Haute,  nor  for  the  same  dis- 
tance east  and  west  of  the  Wabash  river  at  Covington,  so  long 
as  Shockey,  or  Shockey  &  Ca,  should  carry  on  the  business  in 
Covington,  etc. 

It  is  alleged  in  the  answer  that  Duffy,  one  of  the  plaintiffs, 
established  a  shop  at  Lafayette,  and  by  himself  and  agents  sold 
and  delivered  large  amounts,  eta,  within  the  territory  named; 
and  that  Bilsland,  the  other  plaintiff,  took  contracts  to  a  large 
amount  within  said  territory,  and  procured  the  work  to  be  done 
partly  at  the  shop  of  said  Dufiy,  and  partly  at  the  shop  of  one 
SewaU  in  Covington,  in  which  shop  it  is  alleged  he  had  an  in- 
teseet.    The  answer  is  denied  by  the  reply. 

The  juzy  found  a  verdict  for  defendant  for  seven  hundred 
doUan.  The  evidence  would  justify  the  jury  in  finding  that  all 
tbs  portioDS  of  the  answer  above  stated  were  sustained,  except 
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the  allegation  that  Bilsland  had  an  interest  in  the  shop  ol 
Bewail. 

There  are  two  questions,  then,  raised  upon  the  '  inatractioiia 
given  and  refused:  1.  Whether  there  was  a  breach  of  the  con- 
tract hy  the  plaintifb;  2.  If  there  was  a  breach,  what  was  tlia 
measure  of  damagesi 

It  IB  insisted  hj  the  plaintiffs  that  trading  within  the  inter* 
dieted  territory  in  the  specific  articles  named  was  not  a  breach 
of  the  agreement;  whilst  upon  the  part  of  the  defendant  it  is 
argued  that  the  spirit  of  the  agreement  and  the  evident  inten- 
tion of  the  parties  was  to  leave  the  defendant  without  the  com- 
petition of  the  plaintiffs  in  that  portion  of  the  country  named 
in  the  agreement,  in  the  business  mentioned. 

Formerly  the  law  was  strict  in  declaring  void  o(mtiHcts  in 
restraint  of  trade.  Whether  the  same  strictness  now  obtains, 
as  applicable  to  this  particular  class  of  cases,  when  many  of  the 
reasons  for  the  rule  have  ceased  to  exist,  is  a  question  we  need 
not  now  decide.  It  has  long  since  been  held  that  where  the  re- 
straint was  not  general,  but  applied  to  a  particular  person  and 
within  prescribed  and  reasonable  limits,  the  contract  would  be 
enforced:  1  Smith's  Lead.  Gas.  181;  Beard  v.  DrntUs^  6  Ind.  203 
[63  Am.  Dec.  380]. 

We  do  not  see  how  the  defendant  was  to  derive  much  benefit 
from  the  restriction  for  which  he  had  agreed  to  pay,  if  the  plain- 
tifis  were  permitted  to  establish  shops  and  manufactories  with- 
out the  interdicted  territory,  and  make  a  business  of  soliciting 
and  supplying  customers  within  that  territory.  Such  acts,  if 
followed  up  to  that  extent,  would,  in  our  opinion,  be  a  breach 
of  the  contract:  Twmer  v.  Evam^  2  EL  J^  BL  512.  The  evi- 
dence  was  sufficient  to  authorize  the  court  and  jury  to  conclude 
that  the  plaintiffs  had  made  it  a  business  within  such  territory 
to  solicit  custom  and  supply  the  above-named  articles.  It  is 
therefore  not  probable  that  the  court  and  jury  passed  upon,  nor 
is  it  necessary  for  us  to  decide,  whether  casual  sales  made  aC  the 
shop  of  the  plaintiff  Duffy  in  Lafayette,  to  a  customer  res^^ding 
within  that  territory,  would  have  been  a  breach  of  the  contract. 

Whether  the  prescribed  limits  are  reasonable  or  not  depbnda 
upon  the  kind  of  business  about  which  the  contract  is  made: 
1  Smith's  Lead.  Gas.  183.  For  this  business,  we  cannot  say  that 
the  limits  here  agreed  upon  are  unreasonable.  That  the  public 
interest  would  not  suffer  within  those  limits,  by  the  interdic- 
tion, is  manifest  finom  the  evidence,  which  shows  the  number  of 
ahops  A-^v^rtg  therein;  and  whether  such   interest  would   saffor 
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is  an  importaait  inqniiy:  Beard  v.  DennU^  tupra,  and  aaihorities; 
1  Smith's  Lead.  Gas.  183. 

As  to  the  question  of  the  adeqoacj  of  the  consideration,  we 
are  inclined  to  yiew  this  as  we  would  anj  other  contract  made  hj 
pifties  capable  of  contracting.  Thej  should,  in  the  absence  of 
fiuudy  be  presumed  to  have  determined  that  point  for  themselves: 
Beard  r.  DennU,  eupra;  HUekooek  t.  Coher,  6  Ad.  k  EL  439; 
LeighUm  y.  WaleSy  3  Mee.  &  W.  551;  Filkington  r.  SeoU,  15  Id. 
657.  This  presumption  is  peculiarly  proper  in  this  case,  for  the 
reason  that  we  are  left  in  doubt  as  to  how  much  the  consideration 
to  be  paid  bj  the  defendant  was.  In  addition  to  the  three  hundred 
dollars,  he  was  to  relieye  the  plaintiflfs  from  their  contracts  with 
agents — to  what  amount  we  are  not  informed — ^he  was  to  take  the 
marble,  carved  or  not,  remaining  after  the  completion  of  the  out- 
standing contracts  of  plaintifFs.  The  value  of  the  marble  thus 
disposed  of  is  not  given.  He  was  also  to  bu j  of  plaintifib 
marble  at  fixed  prices;  but  whether  those  prices  were  advanta- 
geous to  the  plaintiflfs  or  defendant  we  are  not  apprised  bj  the 
pleadings  or  evidenca 

Upon  the  question  of  the  measure  of  damages,  it  is  urged  that 
the  word  ^*  penal^  is  the  controlling  word  in  the  contract^  and 
therefore  the  defendant  should  not,  under  any  circumstances,  have 
been  permitted  to  recover  anything  exceeding  the  amount  which 
the  evidence  showed  he  had  been  damaged  by  the  breach  of  the 
contract.  To  this  it  is  answered  that  the  spirit  and  intention  of 
the  contracting  parties,  as  evidenced  by  the  contract,  when  read 
by  the  light  of  surrounding  circumstances,  should  control  in  con- 
struing that  contraotb 

The  instruction  of  the  court  was  to  the  effect  that  upon  the 
breach  of  the  contract  the  one  thousand  dollars  was  to  be  viewed 
as  liquidated  damages,  and  the  verdict  should  be  for  that 
amount,  less  the  three  hundred  dollars,  eta  The  sum  of  one 
thousand  dollars^  named  in  the  written  agreement  a  penalty,  was 
doubtless  inserted  to  secure  the  performance  of  but  one  stipulation, 
and  that  was  that  the  plaintiffs  should  not  start  a  shop^  etc.  The 
damages  which  might  result  from  a  breach  of  this  agreement  could 
not  be  otherwise  than  uncertain:  HamUton  v.  Overif  6  Blackf.  207 
[28  Am.  Dec  136]. 

The  plaintiffs  had,  by  the  agreement,  deprived  themselves  of 
a  certain  right,  which  they  in  common  with  others  possessed, 
to  wit,  the  liberty  of  carrying  on  a  marble^op,  etc.,  or  of  making 
a  business  of  selling  oertaiii  articles  within  a  designated  territory. 
This  right  they  might  repurchase  at  the  price  of  one  thousand 
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dollars;  and  the  pnBompiion  is,  firom  their  aote  in  resuming  thai 
zighty  that  they  estimate  it  at  more  than  the  nam  diwignated  by  then 
in  their  agreement. 

There  is  a  oaae  reported  (April  18,  1849,  Samt&r  y.  Fergusom, 
62  Eng.  Com.  L.  716)  which  is  yery  much  in  point.  That  waa 
a  scut  npon  an  agreement  hj  which  Sainter  agreed  to  employ 
Feigason  as  an  assistant  surgeon  and  apotheoazyi  and  Feigoson, 
in  consideration  thereof,  agreed  that  he  would  not  at  any  time 
practice  as  a  surgeon,  etc.,  in  his  own  name,  or  the  name  of  any 
other  person,  at  Macclesfield,  or  within  seven  miles  thereof^  under 
a  penalty  of  five  hundred  pounds.  Among  other  questions  in 
the  case,  that  of  whether  the  sum  mentioned  was  to  be  con- 
sidered as  liquidated  damages  or  not  was  fully  discussed,  and  it 
is  there  said  by  Wilde,  0.  J.,  that  '^  whether  the  sum  mentioned 
in  an  agreement  to  be  paid  for  a  breach  is  to  be  treated  as  a 
penalty,  or  as  liquidated  and  ascertained  damages,  is  a  question 
of  law  to  be  decided  by  the  judge,  upon  a  consideration  of  the 
whole  instrument"  It  is  further  said,  in  that  case,  that  ''it 
would  be  impossible  to  say  in  such  a  case  preciBely  what  damage 
might  result  from  a  breach  of  the  agreement;  it  is  not  unreason- 
able, therefore,  that  the  parties  should  themselves  fix  and  ascer- 
tain the  sum  that  should  be  paid.  And  I  think  we  can  only 
give  effect  to  the  contract  of  the  parties  by  holding  the  five 
hundred  pounds  to  be  liquidated  damages,  and  not  a  mere  pen- 
alty," etc.  As  to  this  point,  Cottman,  one  of  the  judges,  said: 
''I  agi^ee  with  the  lord  chief  justice,  that  although  the  word 
*  penalty,'  which  would  prima  /ctcU  exclude  the  notion  of  stipu- 
lated  damages,  is  used  here,  yet  we  must  look  at  the  nature 
of  the  agreement,  and  the  surrounding  circumstances,  to  see 
whether  the  parties  intended  the  sum  mentioned  to  be  a  penalty 
or  stipulated  damages.  Considering  the  nature  of  this  agree- 
ment, and  the  difficulty  the  plaintiff  would  be  under  in  showing 
what  specific  damage  he  had  sustained  from  the  defendant's 
breach  of  it,  I  think  we  can  only  reasonably  construe  it  to  be 
a  contract  for  stipulated  and  ascertained  damages."  To  the 
same  effect  were  the  opinions  of  Cresswell  and  Williams,  J  J. 

In  that  case  Ferguson  bound  himself,  ''under  a  penalfy  of 
five  hundred  pounds,"  not  to  practice,  etc.  In  the  case  at  bar 
the  plaintifia  "bind  themselves  in  the  penalty  of  one  thou- 
sand dollars"  not  to  start  a  marble-shop,  eta  If^  in  the  case 
cited,  the  sum  named  as  a  penalty  was  corractiy  held  to  be  liqui- 
dated damages,  we  cannot  see  but  that  the  roaoona  for  that  de- 
cision are   fully  as  strong  and  as  applicable   in  this  case.    Tha 
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damages  in  that  case  were  said  to  be  unoertain  and  difficult  to 
ascertain.  They  are  equally  unoertain  and  as  difficult  to  arrive  at 
hy  proof  in  this  case. 

The  view  here  taken,  namelj,  that  in  contracts  of  this  character 
oourts  should,  in  construing  them,  look  at  the  nature  of  the  agree- 
ment and  the  surrounding  circumstances,  is  sustained  hj  man j 
authorities  in  this  coxmtry:  See  ffagmer  v.  TruBf  19  Barb.  106;  Law 
T.  JTofttf,  16  HI.  475;  Durtt  v.  Stnfi,  11  Tex.  273;  Sedgwick  on 
Damages,  441 ;  WUliama  v.  Dakin,  22  Wend.  201 ;  2  OreenL  Ev., 
■ec  257;  RuAardt  v.  Ediek,  17  Barb.  266.  And  that  the  word 
''penalty"  should  not  conclusively  control  the  contract^  as  decided  in 
the  case  of  SairUer  v.  Ferstuson,  above  cited,  is  sustained  by  many 
authorities:  2  Greenl.  Ev.,  tupra;  Biehardi  v.  Bdkk^  mpra;  2 
Story's  Eq.  Jur.,  sec  1318. 

We  therefore  conclude  that,  under  the  peculiar  circumstances  of 
this  case,  the  amount  named  should  be  considered  as  the  measure  of 
damages  agreed  upon  by  the  parties. 

The  judgment  is  affirmed,  with  five  per  cent  damagea  and 
costs. 


Whxm  Sum  Named  m  OommAor  is  to  aa  Dauun  PaiiALTT  and  whsv 
laqoiDATED  Damaois:  See  Foleff  r.  McKeegcai^  66  Am.  Deo.  107t  and  oasea 
«ited  in  the  note  116;  OaX^<mua  Steam  Nao.  Oo.  v.  Wright,  65  Id.  511,  note 
61fi.  Where  one  oorenantfi  to  perform  certain  aote  other  than  the  payment  of 
money,  the  failure  to  perform  which  may  oooadon  damages  uncertain  in 
amoont^  the  parties  may  agree  in  adTance  as  to  what  the  damages  ehall  bei 
Brown  v.  MaiMy,  17  Ind.  12,  dting  the  piinoipal  case.  The  mle  of  con* 
stmotion  if  that  if  the  agreement  consist  of  one  or  more  stipolationa,  the 
breach  of  which  cannot  be  measnred,  then  the  oontract  mnst  be  taken  to  mean 
that  the  sum  agreed  on  was  liquidated  damages,  and  nota  penaltyt  BtmUbaker 
V,  WhiUf  31  Ind.  215,  citing  the  principal  case. 

Ck>HTRAor  Ts  Bvnunrr  or  Tbads,  VALinrnr  of:  See  CaX^omia  Steam 
Nav.  Co.  V.  Wright,  66  Am  Dea  511,  and  oases  cited  in  the  note  515.  The 
limits  within  which  trade  is  restrainad  mnst  be  reasonable:  Beard  v.  Deimlt, 
63  Id.  380.  The  oontraot  is  broken  by  occasionally  keeping  travelers  for 
pay,  although  the  defendant  does  not  hold  himself  out  as  a  tarem-keeper, 
where  he  agreed  to  give  up  the  business:  Hiethew  v.  Hamilton,  61  Id.  122. 
An  agreement  not  to  sell  milk  in  a  certain  town  is  not  TioUted  by  selling  to  a 
person  residing  outside  of  the  town,  with  knowledge  that  he  intends  to  retail 
thomilk  within  the  town:  Smith  v.  Martin,  80  Ind.  265,  distinguishing  the 
principal  case. 

pABxm  Capablb  oy  OoHTRAoinf  o  must  aa  PammiD  lo  savs  Dma- 
MXHXD  AniQVAOT  OY  OoNsiDBRaTioir  lOB  Thuisilw:  BeU  v.  ffmoiU,  24 
Ind.  282,  dting  the  principal  case.  Adequacy  d  ocosidflniticQ  in  point  of 
value  is  not  essential  to  the  validity  of  a  promise:  Hind  v.  Holdahipf  26  Aau 
Dea  107;  Wooclfoikr.  Bhunt,  9Id.  736. 
Am.  nao.  Vol.  LXZI— 2S 
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HSNBY  V.  HSNBY. 

[11  IlBLUU,  safti] 
RlOim  MAT  Bl  EXPLAEnD   AITD   OoiVTBOLLKD   BT   PABOL  J^WnmSOM,   bttt 

oontnotk  M  ft  gMwnl  mle^  oaimot  be;  and  whora  »  writing  inolndan 
reoeipi  and  a  oontraot  it  oannot  be  controlled  by  parol  evidenoe^  ao  far  aa 
it  operatea  aa  a  oontraot^  any  farther  than  ordinary  oontraota  may  be^ 
JvxMSidiiT  li  Ck>»TBA£nr  oy  Bioobd  ana  Demand  wrrHnr  Mbabxvo  op 
LffBiBUimrT  releairing  "all  demanda"  of  one  person  against  aaotiier. 

Monoir.    llio  opinion  states  the  case. 

/.  S.  Scobey  and  W.  CuaAackt  for  the  appellanl 
0.  B,  Hord  and  J.  ,Oamn,  for  the  appellee. 

By  Ooorty  PBUKiHBy  J.  Motion  to  have  satia&otion  entered 
apon  certain  judgments.  The  motion  was  baaed  npon  a  written 
instrument,  as  follows: 

*%  John  W.  Heniji  have  this  day  bought  and  puzohaaed  of 
Benjamin  F.  Heniy,  all  his  right,  title^  interest^  and  daim,  in 
and  to  certain  real  estate  which  he  had  heretofore  bought  of 
William  Barrow,  situate  in  the  county  of  Monroe  and  state  of 
Iowa,  and  which  he  [said  Benjamin  F.]  holds  by  a  title  bond; 
and  in  consideration  of  said  interest  in  said  real  estate,  I  agree 
to  and  do  hereby  acknowledge  payment  in  full  of  all  notes, 
accounts,  and  demands  of  every  kind  and  nature  whatever 
which  I  now  hold  against  the  said  Benjamin  F.  Heniy,  or  the 
said  Benjamin  F.  and  any  other  person  as  security  for  him. 
Further,  I  agree  to  pay  the  balance  of  the  purohaso-money  of 
said  real  estate  to  the  said  William  Barrow,  and  to  indemnify  and 
save  the  said  Bex^jamin  F.  Henry  harmless  from  all  liability* 
thereon.  [Signed]  J.  H.  Henry.    Attest,  James  Oainea.'' 

The  defendant  to  the  motion  offered  to  prove  that  this  instru- 
ment was  not  intended  to  include  the  judgments  in  question, 
though  they  were  then  standing  in  full  force  on  the  docket  of 
the  court  in  which  they  were  rendered.  The  court  refused  to 
permit  such  proof,  and  decided  the  judgments  satisfied.  13ie 
correctness  of  this  ruling  is  the  only  question  presented. 

We  think  the  court  committed  no  error.  A  mere  receipt  may 
be  e^lained  and  controlled  in  its  operation  by  parol  evidencsii 
A  contract,  aa  a  general  rule,  cannot  be.  And  where  a  written 
instrument  is  made  to  include  a  receipt  and  a  contract,  it  cannot^ 
so  far  as  it  operates  as  a  contract,  be  controlled  by  parol  evidenoe 
any  further  then  ordinary  ofmtraots  may  be. 

In  this  case  the  written  instrument  in  question  is  a  oontraot 
as  well  as  a  receipt,  and  it  is  very  comprehensive  and  poeitiTe 
in  its  terms.    It  declares  that  "all  demands  of  every  kind  and 
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nature  whaJbefwer^  are  embxaoed,  so  that  if,  iindar  any  oizeiini- 
■tanceH,  the  term  ''all  demandi''  oould  be  limited  in  its  oper* 
ation  to  some  partieolar  demaads,  it  would  seem  that  it  oonld 
not  be  so  limited  in  thiB.  A  judgment  is  a  demand — a  o(mtract 
of  recordl  The  term  ''all  demands''  is  reoognised  in  the  books 
as  being  one  of  the  most  oomprehensiye  that  can  be  used*  It 
may,  it  is  true,  be  limited  bj  other  parte  of  the  oontnMst  in  which 
it  is  used;  and  may  be  interpreted  hy  facte  exiting  at  the  time 
it  is  used.  But  proTing  existing  facte  to  aid  interpretetion  is  a 
different  thing  from  proving  mental  intention  of  parties.  Tha 
adnission  of  such  proof  would  open  a  wide  door  to  perjury  and 
fraud,  while  it  is  easy  for  parties,  when  making  a  contract  in 
writing,  to  protect  themaelTes  from  any  wrong  by  making  their 
contract  e^lidti 
The  judgment  is  affirmed,  with  costs. 


CoHTnAcrr  m^t  bi  ExPLAmD,  but  iror  Vibud  oa  OovTBAnicniv  ar 
Pabol  Evmnrci:  Cooper  t.  Beny^'BS  Am.  Dea  468|  and  oaasi  dtad  In  the 
Doto  48a 

Raonm  may  bb  Bzplaihxd  abb  CoBnumoiBD  bt  Pabol  BvinawoBt 
0*Brlen  t.  Oikhriai,  SS  Am.  Deo.  676,  and  osmi  dted  in  the  note  679|  8hai^ 
well  V,  ffambUn,  05  Id.  83.  The  principal  caaa  ii  cited  to  thii  effect  in  Ptm^ 
leff  V.  Weioarl,  69  Lad.  245;  BeedU  t.  State,  62Id.  31;  Laah  r.  RendeO^  72  Id. 
480.  Thetennsof  a  biU  of  biding  cannot  be  yaried  by  parol  eridenoe^nnoeil 
is  siore  than  a  mere  reoeSpt:  IndiemapoUe  etc,  R,  R,  Co,  t.  Remmif,  IS  Ind* 
02O9  citing  the  principal  oaee. 

CoBTBACT  18  Mbbobd  ih  Jubombbt  Obtaibbd  THBBaoBt  FOoo  T.  McDon» 
aid,  54  Am.  Dea  597;  Wann  t.  McKvU^,  43  Id.  58;  Naj^er  v.  Oidiere.  40 
Id.  613^  and  note  citing  prior  caaea.  A  oanae  of  action  i«  merged  in  a  judg- 
ment therefor,  and  the  right  of  set-off  ii  thereby  extingniahed;  and  the  Jadg^ 
ment  defendant  cannot  act  off  againat  the  Judgment  debt  dne  the  phdntaff  a 
debt  d  record  againat  the  phdntiff'a  aaaignor  of  the  original  debts  iluft  t. 
gehering,  88  Ind.  424,  diatingniahing  the  prindpal  caae. 

Thb  Pbimgipal  GA8B  u  ORBD  to  thc  point  that  the  word  "damaad"  haa 
been  aaaigned  a  Tary  broad  meaning  by  the  oonrta  in  aU  caaea  whara  it  haa 
been  neceaaaiy  to  inteipret  an  inatmmeat  or  atatate  wfaara  il  oooua:  Ifiia- 
T.  WUemem,  78  Ind.  116. 


Keller  v.  Johnson. 

{U  IlBLUUtlST.] 

Qmamtuju  Ptsa  of  Fbaud  is  Dbkubbablb  ubbbb  Lidiava  Ooml    Ths 

facta  coaatitnting  the  defenae  moat  be  act  oat. 
Haxbb  or  KoTBB  GiTBB  roB  Stock  ob  Bailboad  Oomfavt  aatacribed  fov 
npon  condition  that  the  road  be  located  within  a  mile  of  a  certain  towa^ 
and  which  were  execated  upon  the  repreaentation  of  the  oompany'a  agent 
that  the  oompaiiy  waa  abont  to  proceed  with  the  performance  of  the  con* 
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dition,  and  for  the  purpuse  of  enabling  them  to  do  so,  cannot,  after  failmg 
to  pay  the  notes  at  maturity,  set  up  the  mere  failure  of  the  oompanj  to 
perform  the  condition,  since  it  is  evident  that  such  performance  was  no% 
intended  to  precede  the  payment  of  the  notes. 
MiRs  Intknt  to  OoiOEiT  Fraud  Which  has  not  Bbsultsd  nt  Act  Iir/ir* 
Bious  to  the  person  intended  to  be  defrauded  oannol  be  pleaded  in  bar 
of  an  action. 

AcTioK  on  promissory  notes.    The  opinion  states  the  oase. 
J,  Eyman,  for  the  appellant. 

J.   W.   Chapman^  J,  B,  Meritoethery  emd  Ik  Bingham^  for  the 

appellees. 

By  Oonrty  Davison,  J.  The  appellees,  who  were  the  plaintifb, 
brought  this  action  against  Keller  upon  four  several  promiaaorj 
notes,  each  for  the  payment  of  one  hundred  and  eighty  dollars. 
The  notes  bear  date  April  24,  1854,  and  are  payable  at  three,  six, 
nine,  and  twelve  months,  to  the  president  and  directors  of  the 
Fort  Wayne  and  Southern  Railroad.  Company,  who  assigned  them 
to  the  plaintiffs. 

The  defendant  answered:  1.  That  he  was  induced  to  execute 
the  notes  mentioned,  etc.,  by  the  fraud,  covin,  and  deceit  of 
the  railroad  company;  2.  That  the  defendant,  on,  etc.,  being 
the  owner  of  real  estate  in  the  neighborhood  of  Brewersville,  in 
Jennings  county,  subscribed  for  sixty  shares  of  the  capital  stock 
in  said  company,  upon  the  express  condition  that  the  railroad 
should  be  located  within  one  mile  of  said  town;  that  afterwards, 
on  the  twenty-fourth  of  Apiil,  1854,  the  company,  by  their  agent, 
called  upon  the  defendant,  and  requested  him  to  execute  his  notes 
for  the  nominal  value  of  the  stock  which  he  had  subscribed, 
and,  for  the  purpose  of  inducing  him  to  make  such  notes,  falsely 
stated  that  the  company  were  about  to  proceed  to  locate  and  con* 
struct  the  road  within  one  mile  of  Brewersville,  and  to  enable 
them  to  do  so,  it  was  necessary  for  them  to  have  such  notes;  that 
the  defendant,  relying  upon  the  representations  thus  made,  executed 
the  notes  in  suit. 

It  is  averred  that  the  company  have  not  as  yet  constructed  or 
located  the  road  within  one  mile  of  said  town;  nor  did  they,  at  the 
time  of  the  aforesaid  false  representation,  intend  so  to  locate  or 
construct  it.  And  the  defendant  says  that  in  fact  the  several  notes 
were  obtained  by  fraud,  etc. 

There  was  a  demurrer  sustained  to  each  paragraph  of  the  answer; 
and  judgment  was  given  for  the  plaintiffs. 

We  have  decided  that  under  the  rules  of  pleading  now  in  force^ 
a  general  plea  nf  fraud  is  not  allowable.     The  facts  oonstitating 
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the  defense  must  be  set  out  The  first  paragraph  is  therefore 
no  defense  to  the  action:  Wd>st«r  v.  Fc^rkor^  7  Ind.  185;  2  B.  &  42, 
Bee.  66. 

Bat  the  main  question  to  settle  is»  Do  the  facts  pleaded  in  the 
second  paragraph  oonstitate  a  defense! 

The  stock,  it  seems,  was  sabecribed  on  the  express  condition 
that  the  road  should  be  located  within  one  mile  of  Brewersville, 
and  the  notes  were  given  for  the  nominal  amount  of  the  stock, 
apon  the  representation  of  the  company's  agent  thai  they  were 
aboat  to  proceed  in  the  perfonnance  of  the  condition.  It  is 
evident  that  soch  perfonnance  was  not  intended  to  precede  the 
payment  of  the  notes,  becaose  the  professed  object  in  obtain- 
ing them  was  to  enable  the  company  to  proceed  in  the  work. 
And  the  defendant,  having  failed  to  pay  the  notes  as  they  ma- 
tured, cannot^  over  his  own  default  in  famishing  means  for  the  par- 
pose  be  allowed  to  set  up  the  mere  fiulore  of  the  conqMUiy  to  per- 
form the  condition. 

But  in  azgament,  die  validity  cf  the  defense  is  rested  upon 
the  sola  ground  that  the  company,  when  their  agent  made  the 
ropnwmitations,  did  not  intend  to  falfill  them.  Still,  it  is  not 
shown  that  they  have  abandoned  the  work,  nor  does  it  appear 
that  they  have  in  any  degree  incapacitated  thamsdves  fimn  lo- 
cating and  constrocting  the  road  in  accordance  with  the  repre- 
sentations of  their  agenti  The  company,  in  the  perfonnance 
of  their  engagement,  are  not  boond  to  any  stated  period,  and 
the  defendant  may  yet  realise  all  the  advantages  expected  to  be 
derived  from  the  constnicticn  of  the  road.  We  are  not  in- 
dined  to  hold  that  a  mere  intent  to  commit  a  frand,  which  has 
not  resulted  in  an  act  injurious  to  the  person  intended  to  be  de- 
frauded, can  in  any  case  be  pleaded  in  bar  of  an  action.  Had 
the  company  located  their  road  upon  any  other  route  than  that 
contemplated  in  the  agenfs  representation,  or  otherwise  ren- 
dered themselves  incapable  of  complying  with  their  contract, 
the  case  presented  might  be  subject  to  a  different  rule  of 
decision.  As  it  stands  upon  the  record,  the  judgment  must  be 
affirmed. 

The  judgment  is  affirmed,    with  two   per  cent   damages  and 


Fbaud  nun  Bi  Sir  ouv  SnoinaALLT:  Olapp  v.  ComUjf  of  Cedar,  68 
Am.  Deo.  678;  see  OuAee  r.  LtamU,  63  Id.  116;  Hynmm  v.  Dmn,  41  Id. 
100;  J>am9  v.  ffooper,  24  Id.  751.  The  particnlar  acts  and  oiioaiiutSDOM  of 
fond  muit  be  set  out:  McCardr,  OhiotU,  R.  B.  Co.,  13  Ind.  222;  WkUmejf 
V.  Lehmer,  26  Id.  609;  Kerr  r.  State,  35  Id.  291,  citing  the  principal 
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OojKvaiom  Pbiokdutt  must  bb  Pkbiobjod  boqu  Biootkbt  ojur  n 
■AD  UPON  Ooktsact:  Eldridge  t.  i^otoe,  43  Am.  Dea  41;  Whuteadr.  BeU^ 
S7  Id.  571. 

Ths  pbotgipal  CAsm  n  citxd  to  the  point  that  more  intentioii  to  oommit 
a  fraud  is  no  dafenset  State  r^  Overttuft  16  Ind.  284;  and  to  the  point  that 
the  defendant  in  a  anit  upon  a  aafaaoription  of  atodk  oannot  aet  i^  a  aeoret^ 
frandnlent  anangementy  hy  which  other  aabaoribara  were  to  have  atook  vgaa 
tenna  difbrent  from  thoae  apeoified  in  the  oontnMitt  Andenom  t»  Ifmoeatth 
€to.  B.  B.  Co.,  12  Id.  S7S. 


Oabbebt  t^.  Jeffebsonyillb  Bailboad  Compakt. 

[limUKA,  MS.] 

i^iPKAL  ow  Statutb  oiT  GzYiir  Subject  is  PfionBLT  Ominona>  wim 
SuBJiCT-KATTiB  ov  Nkw  Statuti  vpoB  the  aamo  anbjeet;  and  thia 
doea  not  Tiolate  the  conatitafcional  requirement  that  "every  actahall 
embrace  but  one  aabject,  and  mattera  properly  oooneoted  therewith, 
whioh  aabject  ahall  be  expreaaed  in  the  title,"  althoagh  the  repeal  of  the 
former  atatate  ia  not  mentioned  in  the  title  of  the  new  enaotmenl 

IttmiKO  or  CouBT,  Likb  Verdict  ow  Jubt,  cannot  be  diatorbed  nnlaaa  H 
is  dearly  wrong. 

Appeal  from  the  circuit  court    The  opinion  states  the  esse. 

i\r.  T,  HofUMT^  for  the  appellant. 

W.  Herod  cmd  S.  Stansi/eTf  for  the  appelli 


By  Court,  Wobden,  J.  Complaint  by  the  appellant  against 
the  appellees,  for  carelessly  and  negligently  killing  a  mule^  the 
property  of  the  plaintiff,  by  running  against  the  same  with  an 
engine  and  train  of  cars.  Defendants  answered  by  a  general 
denial.  Trial  by  the  court,  which  resulted  in  a  finding  for  the 
defendant,  and  judgment.  Motion  for  a  new  trial  overruled. 
Exceptions  taken,  setting  out  the  evidence.  The  killing  of  the 
mule  was  proved,  and  that  its  value  was  one  hundred  and  for^ 
dollars. 

The  plaintiff  insists:  1.  That  he  was  entitled  to  recover  with* 
out  showing  negligence  on  the  part  of  the  company,  as  the  road 
was  not  fenced;  and  2.  That  the  evidence  discloses  such  negli- 
gence as  will  make  the  defendants  liable. 

In  the  case  of  J^enonmUe  E.  E.  Co.  t.  Martin,  10  Ind.  416; 
it  was  held  that  the  act  of  March  1,  1853,  providing  for  the  li- 
ability of  railroad  companies  'for  stock  that  might  be  killed  upon 
Uie  road,  without  reference  to  the  question  of  negligence  or  wilL 
fill  misconduct,  where  the  road  was  not  fenced,  was  not  appli. 
eaUe  to  suits  commenced  otherwise  than  before  a  justice  of  Urn 
peaoe^  as  in  that  act  is  provided.    To  that  decision  we  adhere. 
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Bat  it  is  claimed  that  aectiona  1  and  2,  1  B.  S.  426,  are  not  re- 
pealed. By  this  latter  statute  the  remedy  ia  not  limited  to  auita 
before  jnatioeB  of  the  peaoe^  The  act  of  March  l,  1863,  Actn  of 
1853y  p.  113,  ezpraadj  repeals  the  above  praiyiaiona  of  the  ooda; 
bat  it  is  insisted  that  the  repeal  is  invalid,  for  the  reason  that 
the  sabjeot-matter  is  not  sofficientlj  embnoed  in  the  title  of  the 
repealing  act    In  this  proposition,  howerer,  we  cannot  ooooax. 

The  title  of  the  act  is,  ^An  act  to  proride  compensation  for 
the  ownen  of  animals  killed  or  injored  by  the  cars,  locomo- 
tives, or  other  caniages  of  any  railroad  company  in  this  state." 
The  law  repealed  is  in  relation  to  the  same  sabject.  We  are  of 
opinion  that  the  repeal  of  a  former  law  on  any  given  sabject  is 
properly  connected  with  the  subject-matter  of  a  new  law  on  the 
same  subject^  and  in  strict  accordance  with  the  constitutional 
requirement  that  '^  every  act  shall  embrace  but  one  subject^  and 
matters  properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title,"  although  the  repeal  of  former  laws  is 
not  mentioned  in  the  title  of  the  new  enactment. 

It  follows,  from  what  has  been  already  said,  that  the  plaintiff 
cannot  recover  under  either  of  the  above-mentioned  statutory 
provisions.  If  he  recover  at  all,  it  must  be  by  the  common-law 
rule,  and  he  must  show  negligence,  unskillfulness,  or  willful 
misconduct  on  the  part  of  the  defendant. 

We  have  examined  the  evidence  carefully,  and  cannot  say  that 
the  case  is  made  out.  It  has  been  passed  upon  by  the  court  be* 
low,  and  the  finding,  like  the  verdict  of  a  jury,  cannot  be.  dis- 
turbed unless  it  is  clearly  wrong. 

The  judgment  is  affirmed,  with  costs. 


CoNsnTunoNAUTT  or  STATuna  Covxaivvsq  Paovisioirs  not  Embbaoxd 
IN  TiTLX:  See  People  y.  McCann,  69  Am.  Dea  642,  and  CMes  cited  in  the 
^ote  648.  It  li  not  necessaty  under  the  oonatitatioii&  that  all  matters  prop- 
erly connected  with  the  principal  subject-matter  of  a  statate  shall  be  ex- 
pressed in  its  title;  Reed  v.  State,  12  Ind.  642,  citing  the  principal  case. 
The  repeal  of  a  statate  on  the  same  sabject  need  not  be  stated  in  the  title  of 
the  statate:  Yellow  River  etc,  Co.  v.  Arnold,  46  Wis.  232,  citing  the  principal 
ease.  The  Indiana  liqnor  act  of  1859  is  entitled  "An  act  to  regolate  and 
lioenae  the  sale  of  spiritaoos  ....  liqnors,  to  prevent  the  adolieration 
thereof,  to  repeal  former  laws,  ....  and  to  prescribe  penalties,''  eta  And 
it  was  held  that  the  section  of  the  act  prohibiting  the  giving  away  of  intoxi* 
eating  liqnors  to  minors  was  properly  connected  with  the  sabject  embraced 
by  the  title:  StaU  v.  Adamaon^  14  Ind.  298,  citing  the  principal  case. 

JuBOKBrr  OK  ViEDior  wn4L  hot  bs  DnmrBsiD  wnv  tkmbm  d  Evi« 
niaoa  TrnxiDfa  to  Sunon  iTt  Oraham  v.  State,  65  Am.  Dea  746,  note 
74(L 
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Kern  v.  Hazlebigg. 

pi  Inuxi,  443.] 
▲▼EBMiHT  TBAT  Patu  Iinx>BSSD  NoTX  TO  PLimnT  ifl  ■aflldmit  agiiiiil 

objeotum  that  the  oomplaint  does  not  show  an  indonenMBt  in  writing. 
AsaioiriaNT  or  Note  Oivkn  to  Ssonmi  Pubghass-koitky'  or  Laitd  oairief 

with  it  the  Tendor's  lien  on  the  property. 
AjnwEBL  SxiTDTO  UP  Mattkb  or  Law  d  Bad  ok  Dekubess»  at  ^««i-p"»tiF 

law»  and  nnder  the  Indiana  code. 

VlinM>K*8  liDDf  MAT   BB  BsiOBOID  DT    AOHOV    OH    PBOMmOET    NOXB   fOT 

porohaee-prioe  of  land,  where  the  oode  aboliahes  dietinotiomi  belwewi  a^ 
tioDa  at  law  and  anits  in  equity. 
Wmmbm  TBAsanB  or  Land  is  "Madm  PmniDra  Suit  «o  Jbnomcm  Vihimib'* 
Lmr  thereon,  it  is  not  neoeieary  to  make  the  Tandee  a  per^*  for  ke  it 
ailiBoted  with  nofcioe  of  the  fit  iMNdeM,  and  hia  intsnrt  is  snhjeoltotte 
Judgment  rendered  therein. 

Aonov  on  promiflMEy  note.    Tkb  opudon  •totet  ike  omm. 

0.  8.  ffamiUan,  for  the  appeUuti. 

A.  J.  3oonB,  for  tk»  appdlaa 

By  OoQxtf  WosDBH,  J.  Suit  by  tba  appellee  egMoet  iSbm  eppel- 
lenti  on  a  note,  and  to  enforce  a  Tendor^B  lien. 

The  complaint  alleged  that  on  the  twenty-eigktk  day  of  Jann- 
axji  1857|  the  defendants  made  their  promiBBOiy  note,  a  copy  cf 
which  was  filed,  idiereby  they  promised  to  pay  to  one  Moses 
Hall  fiye  hundred  doUarSy  withoat  relief  from  valnation  or  ap- 
praisement laws,  eleven  months  after  the  date  thereof,  and  that 
Hall  indorsed  the  note  to  the  plaintiff;  that  said  five  hondrM^ 
dollars  was  a  part  of  the  porohase-money  for  certain  land  therein 
described,  sold  by  Hall  to  the  defendant;  that  said  simi  remains 
wholly  unpaid.  Fh^yer  for  judgment  for  five  hundred  and  fifty 
dollars,  and  that  it  be  declared  a  lien  on  the  real  estate  described, 
and  that  the  same  be  sold,  etc.  A  demurrer  was  filad  to  this 
complaint^  which  was  overruled,  and  exception  taken.  The  ob- 
jections made  to  the  oomplaint  are,  that  it  does  not  appear 
therefrom  that  the  note  was  indorsed  in  writing  by  Hall  to  the 
plaintiff;  and  that  Hall  should  have  been  made  a  defendant,  and 
that  if  properly  indorsed*  the  lien  did  not  thereby  pass  to  the 
plaintiff 

We  are  of  opinion  that  the  averment  that  Hall  indorsed  tbe 
note  to  the  plaintiff  is  sufficient.  In  the  case  of  Cooper  t» 
DrouiUardf  5  Blackf.  162,  it  was  held  that  such  an  averment 
was  substantially  an  ayerment  that  the  pajree  assigned  it  to  the 
Indorsee  by  a   writing  oa   the   back  of  the  note  under  his   own 
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hand.  It  ia  also  settled  that  the  asaignment  of  a  note  given  to 
■eonre  the  purchase-monej  for  real  estate  carries  with  it  the 
vendor's  lien  on  the  properly:  BrumfiM  y.  Palmer,  7  Id.  227; 
Fisher  v.  Johnson^  5  Ind.  492;  see  also  Amory  v.  EeUly,  9  Id  490; 
where  it  is  held  that  an  unpaid  vendor  is  entitled  to  proceed  as 
a  mortgagor.  The  debt  is  regarded  aa  the  principal,  and  the 
lien  a  mere  incident;  and  the  transfer  of  the  debt  carries  with 
it  the  incidr.nty  in  the  same  manner  aa  the  transfer  of  the  debt 
Moored  by  mortgage  carries  with  it  the  mortgage  security.  We 
are  of  opinion  that  the  objectioDa  to  the  oomplamt  are  not  well 
tftVfln 

Upon  the  oyermling  of  the  demnner  to  the  oooqplainti  the  d^ 
fendanta  answered : 

1.  Bj  general  deniaL 

2.  That  the  note  waa  ezecated  bj  the  drfmidanta  to  Moaea  Hall, 
and  assigned  by  him  to  the  plaintiff^  aa  in  the  oomplaint  ia  aUeged, 
the  plaintiff  then  and  there  thereby  reoeiTing  personal  seoorily 
for  the  payment  of  the  note,  which  indorsement  and  seoorily 
the  plaintiff  accepted;  that  at  the  time  Hall  indoned  the  note 
there  waa  no  understanding  or  agreement  that  the  lien  sheold 
eodat  and  oontinne, 

3.  That  the  lieo  sou^t  to  be  enforced  ia  an  equitable  lien,  and 
can  be  enforced  only  by  an  equitable  or  chaacesy  proceeding,  and  ia 
not  the  subject  of  an  action  or  suit  at  law;  and  that  the  ooort  had 
no  jurisdiction  to  hear,  tiy,  or  enforce  the  same. 

4.  That  on  the  day  of  ,  1857,  the  said  Bobert  8. 

Kern  (<me  of  the  defendants)  sold  and  conveyed  all  hia  right,  title^ 
and  interest  in  and  to  the  premises  described  in  the  complaint^  to 
said  Jamea  N.  Kern  (the  other  defendant);  and  that  on  the 
fifteenth  day  of  January,  1858,  the  said  Jamea  N.  Kem  sold, 
assigned,  transferred,  and  set  over  the  premises  in  the  complaint 
mentioned,  and  conveyed  the  same  by  deed  in  fee-simple  to  Jesse 
A.  Kern,  as  assignee  of  said  James  N.,  for  the  benefit  of  his  cred- 
itors; that  said  Jesse  A.  now  holds  the  land  by  virtue  of  such  con- 
veyance; that  he  took  the  same  without  any  knowledge  whatever 
of  the  eidstence  of  the  lien;  and  that  said  Jesse  A.  ia  a  necessary 
party  to  a  complete  determination  of  the  siiit.  Wherefore  the  de- 
fendanta  demand  judgment,  etc. 

The  plaintiff  demurred  to  the  second,  third,  and  fourth  para- 
graphs  of  the  answer,  assigning  for  cause  (among  other  things) 
that  the  same  do  not  contain  facts  sufficient  to  constitnte  a 
defense.  These  demurrers  were  sustained,  and  the  defendants 
excepted. 
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The  second  paragraph  is  bad  for  the  zeaaons  indicated  in  di»- 
muning  the  yalidity  of  the  comphunt.  The.  amrignment  of  tha 
Aote  to  the  plaintiff  transferred  to  him  the  lisa  withoat  anj 
"agreement  that  the  lien  should  exist  and  oontinaey"  and  the 
^'personal  secozitj"  which  the  plaintiff  received  hj  Hall's  con- 
traot  of  indonement  by  no  means  diaohazged  that  lien.  The 
idea  of  snoh  *' personal  secoiity"  operating  as  a  disehaige  or 
waiyer  of  the  lien  is  ntterlj  inoonaistent  with  the  idea  that  the 
trsnsfer  of  the  note  transfers  also  the  lian. 

The  third  paragraph  is  obvioosly  bad,  for  the  reason  that  it 
aeti  np  matter  of  law  instead  of  matter  of  £bubL  This  cannot 
be  d'se  at  common  law:  1  Gh.  PL  540;  and  the  code  makes  no 
change  in  this  particular.  Besides  this,  the  matter  pleaded  is 
aot  correct  as  matter  of  law.  Since  the  adoption  of  the  oode^ 
the  distinctions  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits  theretofore  existing,  are 
abolished:  2  R.  S.  27.  The  court  below  was  authorised  to 
administer  such  relief  as  the  case  made  would  warrant,  whether, 
that  relief  would  have  been  considered,  under  the  former  sya- 
tern,  legal  or  equitable,  or  whether  the  suit  should  formerly 
have  been  at  law  or  in  chancery. 

The  fourth  paragraph  of  the  answer  sets  up  a  sale  of  the  land 
against  which  the  lien  is  sought  to  be  enforced,  on  the  fifteenth 
of  January,  1858,  by  James  N.  Kern,  one  of  the  defendants,  to 
Jesse  A.  Kern,  for  the  benefit  of  the  creditors  of  said  James  N. 
We  shall  pass  over  the  question  whether  such  an  assignment 
for  the  benefit  of  creditors  does  not  vest  the  property  in  the 
assignee,  subject  to  all  equities  and  liens  that  may  exist  against 
it,  whether  such  assignee  have  notice  of  such  equities  and  liens, 
or  not;  because  the  question,  we  think,  does  not  legitimately 
arise  in  the  record :  See  Burrill  on  Assignments,  438-440. 

The  paragraph  is  bad  for  the  reason  (if  for  no  other)  that  it 
shows  a  transfer  of  the  property  pending  the  litigation;  and  in 
such  case  it  is  not  necessary  to  make  the  vendee  a  party.  In 
the  case  of  Green  v.  White^  7  Blackf.  242,  it  is  said  that  <<the 
principle  is  now  too  weU  settled  to  be  even  doubted,  that  a  Um 
pendens  duly  prosecuted  is  notice  to  a  purchaser,  so  as  to  affect 
and  bind  his  interest  in  the  decree.  A  purchase  of  a  right 
which  is  undergoing  a  judicial  investigation  is  a  fraud  upon  the 
plaintiff,  and  is  so  far  considered  a  nullity  that  it  cannot  avail 
against  his  title." 

Whatever  interest  passed   to  the  assignee  was  subject  to  the 
judgment  that  might  be  rendered  in  the  pending  suit;  and  he 
not  a  necessary  party  to  the  record. 
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There  mui  no  error  oommittod  in  sciataining  the  demnxTenL 
The  canae  mui  tcied  bj  the  oonrti  which  resulted  in  a  finding 
for  the  plaintiff,  on  which  judgment  wu  rendered,  ordering  the 
property  on  whioh    the  lien  existed   to  be  sold  to  aatisfjr  the 


A  motion  for  a  new  trial  was  overruled,  and  ezeeptiaii  taken, 
Imt  the  eridenoe  is  not  set  oat  Henoe  no  question  is  presented 
as  to  the  correctness  of  the  roling  in  this  respect 

The  judgment  is  afSrmed,  with  eight  per  cent  damages  and 


PLSAnnra  Sncmra  trr  OooroLvsioH  or  Law  d  Bab  oh  Dimuibkbs  OUif 
C&mneU  qf  McfiUgmMry  t.  OUtmer^  70  Am.  Dea  502L  The  principal  caie  is 
dtad  to  this  effect  m  BoUh  y.  Board  qf  Commi$iumer§,  84  Ind.  49a 

PUBCBASER  PkIDINTS  IJTB  ^TAlTBe  DT  POSmON  OF  PaBTT  OB  'PbXVT  TO 

Suit,  and  is  bound  by  the  decree  therein:  Shotwell  y.  Laiewm,  64  Am.  Dea 
146^  and  caees  dted  in  the  note  147.  Pnrehaeen  daring  the  pendency  of  a 
salt  nrnift^f^fiifig  realty  are  boond  by  the  decree  in  the  suit,  without  being 
made  parties:  ffarlock  y.  Bamhker,  30  Ind.  371;  Brook9  y.  ffarrii,  41  Id. 
305;  Frwdary,  Harris,  51  Id.  158,  citing  the  principal  case. 

Abstohxxiit  or  Nora  Oivxir  fob  PuBonAjss-MoirxT  or  Lakd,  whether  it 
transfers  yendor's  lien  to  assignee:  See  Moore  y.  Anders,  60  Am.  Dec  651 1 
WeUbom  y.  TFtZZtonw,  52  Id.  427,  note  435;  Ooimer  y.  Banks,  Id.  209;  Knise- 
leyy.  WiaUms,  46  Id.  193;  Briggs  y.  HiU,  38  Id.  441,  and  note  citing  prior 
cases;  ffaU  y.  Click,  39  Id.  327;  Oraham  y.  McCampbell,  33  Id.  126,  note 
130.  The  principal  case  is  cited  to  the  point  that  an  assignment  of  a  note 
giyen  to  seonre  the  pnrchase-money  of  real  estate  carries  with  it  the  yendor'e 
lien  on  the  property:  Peny  y.  Roberta,  30  Ind.  245;  Johns  y.  Sswell,  33  Id.  4| 
Jackson y.  SneO,  34  Id.  244;  NichoU  y.  QUfwr,il  Id.  34;  FelUm  y.  Swi^th,  84 
Id.  486. 

Thb  FBnrciPAL  casx  IB  dTSD  to  the  point  that  an  ayerment  that  the  payee 
indorsed  the  note  is  eqoiyalent  to  an  ayerment  that  he  assigned  it  by  a  writ- 
ing on  the  back  of  the  note,  nnder  his  own  hand:  KeUer  y.  WUliams,  49  Ind. 
505;  VTilliams  y.  0«6on,  75  Id.  283.  II  is  also  cited  to  the  point  that  the 
etatnte  proyiding  for  the  registry  of  deeds  and  mortgages  does  not  abrogate 
the  yendor's  lien  for  the  purchase-money,  and  that  a  purchaser  with  notioe 
th«eof  wiU  be  bound  thereby:  Wiseman  y.  Hutchinson,  20  Id.  42. 


Holland  v.  Hatoh. 

[llIniABA,  487.] 

Umaanxm  cm  SxoHXva  Buorx  Nora  ob  Dbatt,  and  hitnuthig  it  to  aai» 
other  that  he  may.  raise  money  upon  it»  anthorins  him  to  fill  any  and  all 
Uanke  that  are  neoeasary  and  proper  to  make  the  instrument  a  perfeol 
and  complete  promissory  note  or  bill  of  exchange,  but  it  will  not  authoiw 
iae  the  insertion  of  a  clause  wholly  unnecessary  for  this  purpose. 

MjawoAJs  AumuLnoir  zh  Kotb  ob  Bill  Ayoiss  It  as  to  PBavioua  Pab* 
Tm  not  euueeutiug  to  the  alteration,  and  no  distinction  can  be  mala- 
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tained  between  the  interpolatioQ  of  a  new  olaiiae  wbereby  the  legal  eflfod 
of  the  instroment  is  materially  changed,  and  striking  out  one  thing  mad 
inserting  another,  whereby  the  same  resnlt  is  effected. 
Sxoimro  as  Drawer  ob  Ikdobseb  Bill  or  Exghanor  Blaitk  ab  to  Sum^ 
Dars,  Drawkbs,  Patkes,  etc.,  does  not  anthorice,  in  addition  to  tbt 
filling  of  rach  Uanks,  the  insertion  of  a  daose  waiving  tho  apprBiaennent 
lawa,  and  its  inaertioa  rendert  tho  instmnMats  Toid,  and  they  cannot  hm 
oonaidered  as  Toid  merely  as  to  the  inserted  daose  and  nJidin* 


Acfnov  aponfailkof  «xehaiige.    The  qfiinioia  statei  the 

jr.  Bymtm,  B.  J.  Spoamttf  tmd  J.  2>«  HawUmd,  fbr  the  vgftL 
UaaL 

P.  L.  Spoom&ramd  A.  Brcwmr^  for  the  appeDeea. 

Bj  Oourt,  WoBDor,  J.  Thia  waa  a  aoit  hjr  the  lypellw 
agunat  the  appellant  upon  two  faiUa  of  ezehange;  upon  one  aa 
indoner,  and  upon  the  other  aa  a  drawer. 

The  first  paragn^h  of  the  complaint  ooonta  upon  a  hQl  drawn 
by  Biohard  Tyner  upon  Jamea  M.  Tyner  and  William  Ghilden^ 
by  the  firm  name  of  Tjmer  h  Ghilden,  payable  to  Holland,  al 
Hatch  h  ImngdoDLn,  Ginoinnatiy  Ohio,  accepted  by  Tyner  k 
Ghildera,  and  by  Holland  indonBed  to  the  appellees. 

The  second  parsgraph  ia  predicated  upon  a  bill  drawn  by 
Holland  upon  Richard  l^rner,  payable  to  the  above-named 
Tjmer  it  OhilderSy  at  the  Oentral  Bank,  Cincinnati,  Ohio,  ao- 
eepted  by  R.  Tyner,  and  indorsed  by  l^ner  it  OhildeES  to  the 
appellees.  Both  of  the  bills  waiTe  any  relief  bom  Taluation  eo 
appraisement  laws. 

The  defendant  pat  in  issiie  the  indorsement  of  the  one,  and 
the  drdwiDg  of  the  other,  by  denial  nnder  oath.  Tiial  by  juj, 
▼erdict  and  judgment  for  plaintiflb  below. 

Judgment  was  rendered  for  the  plaintiffii  for  the  amount  due 
on  the  bOls,  but  the  court  refused  to  render  judgment  waiving 
appraisement  laws.  This  refusal  of  the  court  the  appelleea  ai^ 
sign  as  a  cross-error,  and  pray  that  the  judgment  may  be  modt 
fied  so  as  to  conform  to  the  bills. 

The  appellant  assigns  for  error  the  giving  of  several  inatnis^ 
tions  to  the  jury,  and  the  refusal  of  the  court  to  give  instructicoii 
prayed  for. 

It  appears  by  a  bill  of  exceptions  that  on  the  trial  it  waa 
proved  by  the  testimony  of  Biohaid  Tyner,  that  Holland,  the 
defendant,  had  for  a  long  time  been  in  the  habit  of  giving  him 
(the  witness)  his  signature  as  drawer  and  indoraer  on  bills,  to  be 
filled  up  by  witness  for  such  sums  as  he  wanted  from  time  te 
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tune,  and  that  the  witness  had  used  such  bills  as  he  needed  them, 
but  that  Mr.  Holland  never  expressly  authorized  him  to  put  in  the 
chtuse  waiying  Taluation  laws. 

The  two  bills  were  blanks,  as  follows,  when  Holland  pat  his  name 
4o  the  one  as  drawer,  and  to  the  other  as  indorser,  viz. : 
Na   ....  yl85,. 

Pay  to  the  order  of • «•••• »dol]ai% 

value  reoeiyed.  •• 

These  bills  were  both  blank  as  to  date  and  plaoe  of  drawing, 
tune  of  payment^  name  of  payee,  amount  and  place  where  pay* 
able. 

The  one  drawn  by  Holland  on  witness  was  taken  by  him  to 
the  plaiQtifiBy  with  his  acceptance  written  thereon,  together  with 
the  indorsement  of  Tyner  &  Childers,  to  be  filled  up  by  plain- 
tiffs;  but  witness  said  nothing  to  them  about  filling  it  up,  wair- 
ing  appraisement  laws.  It  was  filled  up  by  plaintiflTs  as  to  date, 
amount,  etc,  and  a  clause  ioserted  waiying  appraisement  laws. 
After  it  was  filled  up,  it  was  handed  to  witness  to  look  oyer,  and 
he  says  he  glanced  oyer  the  amount  and  time  it  had  to  run,  but 
did  not  obsenre  the  rest  of  it  He  then  handed  it  back  to  plain- 
tifib. 

The  other  bill  was  taken  by  the  witness  to  the  plaintiffs,  with  his 
own  name  attached  as  drawer,  that  of  T^er  A  Ohilders  as  acceptors, 
and  Holland  as  indorser,  and  filled  up  by  plaintifis,  indudinji;  the 
clause  waiying  appraisement  laws;  but  witness  said  nothing  to  them 
about  inserting  this  clause. 

When  filled  up,  it  was  also  handed  to  the  witness  to  examine^ 
who  made  no  objection  to  the  waiyer,  as  he  expected  to  meet  it  at 
maturity. 

Holland  had  given  witness  no  authority  to  insert  the  waiver, 
unless  the  authority  was  implied  from  his  giving  him  his  signa- 
ture on  bills  in  blank,  as  these  were  when  his  signature  was 
obtained.  Holland  had  no  interest  in  these  biUs,  but  was  a 
party  to  them  for  the  acooDEmodation  of  the  witness.  The  bills 
were  given  to  the  plaintiffs  in  novation  of  two  other  bills,  on 
which  Holland  wan  an  accommodation  drawer  or  indorser  for  the 
witness,  neither  of  which  last-named  bills  waived  the  appraisement 
laws. 

This  is  the  substance  of  the  testimony  of  Eichard  Tjubt  as  to  the 
manner  of  executing  the  bills  by  Holland. 

The  court,  at  the  request,  of  the  plaintiffs,  charged  the  jury  aa 
follows:  '^That  if  Oeoige  Holland  drew  one  of  the  bills  in  suit 
and  indoned  the  other,  in  the  manner  testified  to  by  Ridhaid 
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Tjiksr,  the  flavi  biUs  irere  trUoL  and  binding  on  the  said  Geocge^ 
and  the  iasiie  nuule  by  the  plea  of  non  ui  faehun  must  be  dacidrf 
against  the  aaid  Qeoige^  and  in  favor  of  the  plaintiflk'' 

Thi»  charge  was  duly  excepted  ta 

The  defendant  asked  several  instmctioDai  to  the  eflSsct  that 
under  the  droiunstances  the  plaintifis  had  no  rights  in  filling  up 
the  bills,  to  insert  the  clause  waiving  appraisement  laws,  and 
that  i(aoh  danse  vitiated  the  bOk  as  against  Holland;  bat  these 
instructions  were  refused,  and  exceptions  taken. 

Upon  the  instroction  given,  and  those  refosed,  two  qaesticnia 
arise:  1.  Was  there  any  authority  to  insert  the  dause  waiying 
the  appraisement  lawst  2.  If  nob,  does  the  insertion  of  it  Titi- 
ate  the  bQls,  or  will  they  remain  good  as  if  the  dause  had  not 
been  inserted,  entirdy  disrpgsrding  it  in  giving  effect  to  tlia 
billst 

There  can  be  no  doubt  that  if  a  penon  indoraes  or  signa  a 
blank  paper  or  note,  and  intrusts  it  to  another,  he  may  ralae 
money  upon  it;,  he  authorises  that  other  person  to  render  him 
liable  in  any  amount,  and  at  any  time  he  may  please.  These 
is  no  restriction  in  the  implied  authority  in  sndi  case:  £M  t. 
SUxU  Bank,  7  Blackfl  456,  and  authorities  there  dted.  Many 
other  authorities  might  be  dted  to  the  same  effect 

In  the  case  of  Mechaniei  and  FomMnt  Bank  ▼•  Sehi^br,  7 
Oow.  337,  it  is  said  that  ^'an  indorsement  on  a  blank  note^  wiik- 
out  sum,  or  date,  or  time  of  payment,  will  bind  the  indorser  far 
any  sum,  payable  at  any  time  which  the  person  to  whom  the  ii^ 
dorser  intrusts  it  chooses  to  insert.**  The  authorities  probably 
will  sustain  the  pomtion  that  in  such  case  any  and  all  Uanks  may 
be  filled  which  are  necessary  and  proper  to  make  the  instrument 
a  perfect  and  complete  lull  of  exchange  or  promissory  note^  as 
the  case  may  be;  but  we  know  of  none  which  would  sustain  the 
position  that  simply  signing  and  delivering  such  blank  papen 
would  authorise  the  insertion  of  a  dause  wholly  unnecessaiy  te 
make  the  paper  perfect  and  complete  as  an  ordinary  note  or 
bill 

The  case  of  CrueUejf  ▼.  Olarenee,  2  Mau.  it  Sd.  90,  certainly 
does  not  countenance  the  idea  that  anything  may  be  added  ex- 
cept  the  filling  of  such  Uanks  as  may  be  necessary  to  make  the 
bill  perfect  It  was  a  case  where  a  bill  had  been  issued  blank 
as  to  the  name  of  the  payee^  which  had  been  inserted  by  tfce 
holder. 

Lord  Ellenborongh,  0.  J.,  says:  '<As  the  defendant  has  dioea^ 
lo  send  this  bill  into  the  world  in  this  fonn.  the  worid  ough^ 
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not  to  be  deoeiTed  bj  his  acts.  The  deftndant^  hj  laftYing  dit 
UaDk,  tmdertodk  to  be  answerable  for  it  when  filled  up  in  the 
shape  of  a  bill"  Baile7,  J.,  says:  ''The  iasoing  <^  the  bill  in 
Uanky  without  the  name  of  the  pajeei  was  an  aathority  to  a  bona 
fiiA  holder  to  insert  the  name." 

In  Edwards  on  Bills,  p.  95,  it  is  said  that  ''where  a  bknk  is 
left  in  it  there  is  an  implied  anthoritj  to  the  holder  to^  fill 
up  the  instromenty  and  make  it,  in  fact^  what  it  was  Hamyn^yj 
to  be." 

In  BfUM  ▼•  TToleoM;  S  Barb.  S74,  it  was  held  that  the  insertion 
of  the  words  "or  his  order"  in  a  promissoiy  note,  alter  the 
name  of  the  payee,  although  there  was  sofBoient  space  left  to  do 
so  without  ereating  snspioion  in  the  mind  of  an  innocent  holder, 
rendered  the  note  invalid  in  the  hands  of  such  innocent  holdw, 
on  the  ground  that  the  note  was  already  perfect  without  the 
words  of  negotiability.  In  the  case  at  bar,  if  the  bills  in  ques- 
tion  had  been  entirely  filled  up  with  the  sums,  dates,  eta,  and 
made  in  every  respect  perfect  at  the  time  they  were  delivered  by 
Holland  to  R.  l^mer,  excepting  the  insertion  of  the  dause  waiv- 
ing  appraisement^  it  will  scarcely  be  contended  that  Tyner  would 
have  had  the  ri^t  to  insert  such  dause.  Such  a  power  would 
be  an  extremely  dangerous  one,  as  it  might  subject  parties  to 
bills  to  a  kind  of  liability  which  they  never,  for  a  moment,  coup 
templated  incurring.  This,  very  clearly,  could  not  be  done; 
and  we  are  whoUy  unable  to  see  how  the  leaving  of  blanks  that 
may  be  filled  up  by  the  holder  would  authorise  the  insertion  d 
a  clause  which  could  not  have  been  inserted  had  the  blanks  been 
filled  up.  We  are  of  opinion  that  the  signing  of  the  bills  by 
Holland,  and  their  delivery  to  l^er,  did  not  authorise  the  insertion 
of  the  dause  in  question. 

Was  there  anything  in  the  facts  and  droumstanoes  attending  the 
transaction  that  conferred  such  authcrityt 

l>p0r  says  that  Holland  never  gave  him  any  sudi  authority, 
unless  it  was  implied,  eta,  and  althouj^  the  defendant  had  been, 
for  a  long  time^  in  the  habit  of  giving  l^ner  his  signature,  as 
drawer  and  indorser  on  bills  in  blank,  to  be  filled  up  by  l^er, 
yet  it  does  not  even  i^ipear  that  he  had  filled  up  other  bills  in  this 
w|iy,  and  that  his  acts  were  subsequently  ratified  and  confirmed 
by  Holland,  The  bills  were  used  in  novation  of  other  bills  te 
which  Holland  was  an  accommodation  party  for  Tyner,  whidi 
last  bills  did  not  contain  the  waiver.  We  see  nothing  in  the 
fMste  and  dxeumstanoes  of  the  case  that  would  authorise  the  inseiw 
tion  of  the  dause  in  question. 
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The  aeoond  questiony  aa  to  the  effect  of  the  iiuertion  of  the 
waiver,  is  not  entirelj  §ree  from  difficulty.  It  ia  insisted  that  if 
ihere  was  no  authoiitj  to  insert  it,  its  insertion  was  a  mere  ezoeos 
of  authority,  which  would  not  vitiate  the  bilk,  and  that  they  maj 
be  treated  as  if  this  ch&uae  had  not  been  inserted. 

It  is  absolutely  setddd  that  a  material  alteration  in  a  note  or  InU 
avoids  it  as  to  previous  parties  not  consenting  to  the  alteratian: 
BeU  V.  State  Bank,  7  Blackf.  45G ;  Master  v.  Miller,  4  T.  R. 
320;  and  cases  collected  in  1  Smith's  Lead.  Cas.  490  b;  Edwards 
on  Bills,  95. 

There  is  not,  stricily,  an  alteration  in  the  terms  of  the  billa^ 
as  by  striking  out  something  inserted,  and  supplying  the  mattor 
stricken  out  with  something  else,  but  the  incorporation  of  an 
entirely  new  feature  into  the  contracts,  varying  their  legal  ef- 
fect by  adding  stipulations  not  contained  in  the  bills  origi- 
nally, nor  authorised  to  be  inserted.  We  cannot  view  the  mat- 
ter in  any  other  light  than  we  should  if  the  bills,  when  deUvra^ 
by  Holland  to  l>|rner,  had  been  in  every  respect  perfect^  with  all 
blanks  filled,  and  the  clause  in  question  afterwards  interpolated; 
nor  can  we  distinguish  the  difference  in  principle  between  the 
interpolation  of  a  new  clause  into  a  contract^  whereby  its  legal 
effect  ia  materially  changed,  and  striking  out  one  thing  and  in- 
serting another,  whereby  the  same  result  is  effected.  The  biUs, 
in  their  present  shape,  are  the  contracts  of  Holland,  and  he  is 
bouid  by  them;  or  they  are  not  his,  and  he  is  not  bound  at  all. 
Each  is  entire,  and  must  be  recovered  upon,  as  an  entirety  or 
not  at  alL 

The  case  is  claimed  to  be  like  one  where  an  excess  of  authority 
is  exercised  by  an  agent,  where  the  thing  authorized  to  be  done  is 
divisible  from  that  not  authorised.  As,  if  a  servant  is  authorized 
by  his  master  to  sell  a  horse,  but  not  to  make  any  warranty  against 
defects;  or,  if  an  agent  is  empowered  to  convey  lands,  but  not  to 
warrant  the  title,  and  the  agent  sells  or  conveys  with  a  warranty, 
the  warranty  only,  and  not  the  sale,  is  said  to  be  void.  This  may 
be  correct  doctrine,  but  we  think  it  not  applicable  to  the  case 
ht  bar.  As  before  remarked,  each  of  these  bills  is  entire  and 
good  as  it  stands,  or  it  ia  good  for  nothing.  When  all  the  blanks 
in  these  bills  were  filled  up,  so  as  to  make  them  perfect^  the 
agency  or  authority  of  Tyner  ceased,  and  his  functions  in  this 
respect  were  discharged 

Thus  far  his  acts  were  valid;  but  when  the  other  clause  was 
inserted,  the  entire  bills  were  rendered  void,  not  simply  beoausa 
l^ner  exceeded  his  authority,  but    because  the  dause  inserted 
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materiallj  changed  the  legal  effect  of  the  bills  as  originallj 
sigxied  by  Holland.  So  fiur  as  the  defendant's  liability  is  con- 
cerned, we  think  the  case  stands  precisely  as  it  would  if  all  the 
blanks  had  been  filled  up  when  Tyner  negotiated  the  bills  to 
the  plaintifls,  without  the  clause  in  qnestiony  and  they  had  after- 
wards inserted  it.  The  legal  effect  of  the  instraments,  as  signed 
by  defendant,  was  to  permit  the  holder  to  fill  np  all  the  blanks 
as  to  sums,  times  of  payment,  payees,  eta,  aa  he  mig^t  choose, 
and  make  the  bills  complete;  but  more  than  this,  neither  Tyner 
nor  any  one  else  had  the  right  to  do;  and  we  think  the  inser- 
tion of  the  dause  waiving  the  appraisement  laws,  either  by 
Tyner  or  any  other  holder,  so  essentially  changes  the  character 
of  the  bills  as  ta  render  them  void. 

The  plaintiffs  cannot  complain  that  they  were  in  any  manner 
imposed  npon.  They  were  advised  that  the  bUli  did  not  con- 
tain the  waiver  when  signed  by  Holland,  as  it  was  inserted  by 
themsdves.  They  must  be  presamed  to  have  known  that  the  sig- 
nature of  Holland  to  the  blank  bills  did  not  authorize  the  inser- 
tion of  that  claose,  as  every  man  is  presamed  to  know  the  law; 
and  Tyner  did  not  represent  to  them  that  he  had  any  authority 
to  do  so,  or  say  anything  about  it,  nor  did  they  instUute  any 
inquiries  of  him  on  the  subject. 

The  instruction  given  to  the  jury  was  erroneous,  and  tlta 
judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  for  a 
new  triaL 


Material  ALTiBATioir  nr  NioanABLi  Instbumknt  Bsmosbs  It  Yomt 
HUler  V.  Reed,  67  Am.  Deo.  459,  and  cuw  etted  in  the  note  462;  see  Fisher 
t.  Denmn,  65  Id.  534,  note  535;  Reed  v.  Roarh,  Id.  127.  The  principal  oaM 
18  cited  as  follows:  A  material  alteration  in  a  note  or  bill  avoids  it  as  to 
previons  parties  not  consenting  thereto:  Henry  v.  CocUn,  17  Ind.  163;  Collier 
▼.  Waugh,  64  Id.  459;  McCoy  v.  Loekwood,  71  Id.  825;  JWcte  v.  Harder,  72 
Id.  212;  Edcert  v.  Louie,  84  Id.  104  A  material  alteration  by  one  who 
claims  the  benefit  of  it,  made  without  the  consent  of  the  party  against  whom 
it  is  to  be  enforced,  renders  the  instrument  Toid:  Bowman  y.  MiteheU,  79  Id. 
85.  Where  the  effect  of  the  alteration  is  to  change  the  amount  of  the  note, 
it  will  avoid  the  note  as  to  a  surety  not  consenting:  Johneion  ▼.  May,  76  Id. 
MO.  If  the  alteration  in  the  note  makee  it  a  different  note  in  legal  effect,  it 
avoids  it:  (7o&«ni  v.  Wehb,  56  Id.  100. 

FnuKo  Blanks  in  Niootiablb  Iitstbumbntb,  akd  Ayomnio  Thxh  bt 
Material  AoDinoira. — One  who  signs  a  blank  bill  or  note  as  drawer,  maker, 
or  indorser,  and  deUvers  it  to  another,  gives  the  latter  authority  to  fill  it  up  in 
any  mamier  he  pleases,  not  inconsistent  with  the  character  of  such  paper,  and 
is  liable  to  a  party  taking  it  without  notice:  Ikme  t.  Lee,  59  Am.  I>aa  267, 
and  note  27(^  collecting  prior  cases.  See  also  Fitherr.  DennU,  65  Id.  534^ 
Mie58&    The  prindpid  case  is  cited  to  the  following  pointst  If  a  person 
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indoneft*or  aigns  a  blank  bill  or  note,  and  intnisti  it  to  aaothw  that  he  may 
raise  money  upon  it,  he  authorizes  that  other  person  to  fill  all  blanks  which 
ar«  necessary  and  proper  to  make  the  instrument  a  perfect  and  complete  bCQ 
of  exchange  or  promissory  note:  OUlaqne  t.  KeUey,  41  Ind.  161;  Bladbwell  t. 
Ketcham,  63  Id.  186;  Snyder  y.  Van  Daren,  46  Wis.  610.    A  blank  In  •  note 
asto  time  of  payment  may  be  filled:  ./bAiw  y. /TarriMmy  20  Ind.  324    AUank 
note  may  be  filled  up  wiUi  the  name  of  any  person  as  payee:  Amutromg  t« 
ffarehman,  61  Id.  M.    The  amoont  to  be  paid  may  be  filled  in:  BladtweU  t. 
Keieham,  63  Id.  186.    An  indorsar  for  accoramodaticm  npon  a  note  Uank  n» 
to  time  and  place  of  payment  is  liable  to  a  bona  fide  holder  who  took  the  note 
filled  up  with  a  stipulation  making  it  payable  at  a  bank,  althooc^  the  indorser 
stipulated  with  the  maker  that  it  should  not  be  made  payable  at  a  bank,  for 
the  stipulation  making  it  so  payable  is  a  usual  ona  in  promissoiy  noteov  and 
the  blank  space  being  sufficient  for  the  insertion  of  this  stipulation,  tiis  note 
appeared  regular  in  form,  which  is  all  the  hojM  fide  holder  is  bound  to  look 
to:  SpUler  t.  Jamee,  82  Id.  208,  distingushing  the  principal  case.    See  also 
GUlaepie  t.  KeOey,  41  Id.  161.    But  the  party  to  whom  a  blank  notey  aigned 
and  indorsed.  Is  deliyered  may  not  add  any  daose  or  stipulation  to  the  note» 
beyond  what  the  blanks  therein  proyide  and  call  for,  and  if  any  such  additioa 
should  be  made,  the  note,  as  to  the  party  signing  or  indorsing  the  same  in 
blank,  would  be  yoid:  Schnewind  y.  Hadtetf  64  Id.  258.    An  insertion  in  a 
note  of  the  words  "with  interest  from  date"  discharges  a  surety  thereoni 
Kounts  y.  Hart,  17  Id.  831.    The  note,  if  yoid  at  all  because  of  aa  inserted 
clause,  is  yoid  altogether;  Schnewind  y.  Ha/chet,  64  Id.  259.    In  Holland  y. 
ffakh,  16  Ohio  St  464,  howeyer,  which  was  a  case  between  the  same  partiae 
engaged  in  the  principal  case,  it  was  held  that  the  addition  of  the  olaose 
waiying  the  appraisement  laws  did  not  ayoid  the  bill,  it  being  oon^lete  with* 
eat  the  added  davse, 
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[11  InuNA,  567.) 
IlTDIOnCXMT  HOT  AVSBBDro  THAT    HoMICmS    WAS    OoMiaTTKD    WITH    PB» 

MEDITATED  Maliob,  or  in  the  perpetration  or  attempt  to  perpetrate  any 
rape,  arson,  etc.,  and  failing  to  allege  that  the  homicide  was  maliciously 
perpetrated,  but  expressly  stating  that  it  was  committed  without  malice, 
and  not  averring  that  the  killing  was  upon  a  sudden  heat  or  in  the  com- 
mission of  an  unlawful  act,  charges  no  indictable  homicide,  neither  mur- 
der in  the  first  degree  nor  in  the  second  degree,  nor  manslaughter. 

Omission  ur  Title  of  Indictment  of  Defendant's  Name,  which  appears 
in  the  body  thereof,  is  a  defect  not  tending  to  prejudice  his  rights  upon 
merits  and  no  ground  for  quashing  the  indictment. 

In  Indiotment  for  Uobiicide  by  Shootino,  Kind  of  Oun  Used  and  of  shot 
with  which  it  was  charged,  need  not  be  specified;  nor  is  it  necessary  to 
aver  that  a  wound  was  inflicted  of  which  the  defendant  died. 

Kg  Greater  Certainty  in  Criminal  than  in  Ciyn.  Pleading  Is  required 
by  the  Indiana  statute. 

Imdiotment  Containing  One  Qood  Paragraph  should  not  mm  QvAanD^ 
and  judgment  upon  conviction  will  be  given  upon  that. 
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UpOV  PaSAOSAPB  lOK  MOBDIB,   I>K7K3n>AlfT   M4T  Bl  GUJIVICI'IU  01  MaN- 

8LAI70HTES. 
ikBMATUKK  or  PlbOSlOUTEHO  AlTOFNET   18   NOT  ESSKNTIAL   TO  VAUmTT  Of 

Ihdicticent. 
CouBT  P08SESSS8  IirniBXNT  PowxB  TO  Appoikt  OiTK  ow  Attornxti  01 

CouBT,  when  neoeosary  to  preYent  a  f«ulare  of  Jutioe^  to  oondnct  th« 

proeecation  of  a  crimiiiaL 
IvuxM  or  GouBT  or  Commov  Pleas  nr  Ihdxava  hat  Sit  XHamAD  ow  Ci&> 

oviT  Judge,  ia  a  case  in  whioh  the  latter  is  inoompetenty  without  hoMiog 

two  offices  in  oontravention  of  the  constitation. 
Etibxvcb  as  TO  Wounds  upon  Body  op  Diobasxp  is  ATmwsTBia  under  in* 

diotment  charging  that  deceased  came  to  his  death  by  the  diKshai^ge  of  a 

gun  loaded  with  leaden  Bhot»  which  shot  entered  his  ahdnmen,  orer  an 

objeotion  that  the  indiotment  oontained  no  description  of  any  wounds. 

DanOTDANT  IN  iNDXOnCINT  PDA  HOMIOEDB  CANNOT  PBOTB  HIS  OWN  AOOOUNT 

OP  Tbansaotion  given  even  a  short  time  after  its  occnnenoe;  bat  to  make 
it  admissible,  it  mnst  form  a  part  of  the  rtt  gesUs,  thongh  the  state  may 
^ye  eyideooo  of  admissions  made  by  th')  defendant  at  any  time^ 

BviDBNCi  OP  Chabaoteb  OP  Dboeasbd  mat  bb  Intboducpd  by  Statb  on 
trial  of  indictment  for  homicide,  when  the  question  arises  whether  the 
aoonsed  acted,  in  the  oommission  of  the  homicide,  upon  grounds  that 
justify  him  in  the  deed;  especially  where  the  accused  knew  of  this  char- 
acter, and  knew  at  the  time  that  the  attack  upon  him  or  his  property 
was  made  by  the  deceased;  but  where  these  facts  may  not  have  been 
known  to  the  prisoner,  the  evidence  could  not  be  entitled  to  much  weight. 

Btidbncb  as  to  Pbisonbb's  Appeabangie,  Mannbb,  and  Condition  op 
Mind,  as  indicating  alarm  or  otherwise,  and  the  efforts  made  by  him  to 
sound  an  alarm  to  the  public,  ia  admissible  as  part  of  the  re$  gtttaSf  on  be- 
half of  the  prisoner  who  seeks  to  justify  a  homicide  as  committed  in  self- 
defense,  or  in  defense  of  personal  property. 

Pbbson  mat  Rbpkl  Fobob  bt  Fobcb  when  he  himself  or  any  of  these  his 
relations,  husband  and  wife,  parent  and  child,  master  and  servant,  be 
forcibly  attacked  in  his  person  or  property;  but  the  force  used  must  not 
exceed  the  bounds  of  mere  defense  and  prevention. 

PftlSONBR  SeKKINO  TO  JUSTIPT  HOMIdDE   ON  QbOUND  OP  SeLP-DEPENSE  OB 

Depenhk  op  Pboperty  may  give  in  evidence  any  facts  tending  to  show 
the  character  of  the  attack  which  he  resisted,  the  intention  with  whioh 
it  was  made,  and  that  he  had  reasonable  grounds  to  believe  that  it  was 
necessary,  as  a  measure  of  prevention,  to  go  to  the  extent  he  did  in 
resisting  it. 
Detendant  in  Indiotment  pob  Homicide  mat  Show  Thbeat  bt  Deceased, 
made  at  meeting  of  secret  society  of  Good  Templars,  that  the  defendant 
should  stop  selling  liquor  or  lose  hia  life,  or  he,  the  deceased,  would  lose 
his,  and  the  fact  that  the  threat  was  made  at  a  meeting  of  a  secret  society 
rather  iooreases  than  weakens  its  force. 


IvDiCTM  bnt  for  homicide.    The  opinion  states  the 

JZ.  P.  Dcmdson  and  L.  AfcOlurg,  for  the  app^dlant 

J.  W.  Slake,  J.  F.  SuU,  aiid  J,  M,  Cowen,  for  the  state. 
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Bj  Ooort^  PKuavSy  J.    Indictment^  of  which  a  copy  follows. 

''The  state  of  Indiana^  Clinton  connty.  In  the  dintoa  oir- 
enit  court,  October  term,  1858. 

''1.  The  grand  jurors  for  the  county  of  Clinton^  in  the  state 
of  Indiana^  upon  their  oath,  chaige  that  Samuel  Dukes^  late  of 
•aid  county,  on  the  twenty-first  day  of  July,  in  the  year  of  oar 
Lord  one  thousand  eight  hundred  and  fifty«ight^  at  the  county 
aforesaid,  feloniously,  purposely,  and  maliciously,  but  without 
premeditation,  did  kill  and  murder  John  G«  White,  a  human 
being,  by  then  and  there  feloniously,  purposely,  and  mali- 
ciously, but  without  premeditation,  shooting  the  said  John  G. 
White  in  the  abdomen,  with  a  certain  gun  loaded  and  charged 
with  gunpowder  and  leaden  shot,  which  gun  he,  the  said  Sam- 
uel Dukes,  in  his  hands  then  and  there  had  and  held,  and  dis- 
chaiged  and  shot  off  at  and  against  the  said  John  <>•  White. 
And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  find 
and  say  that  the  said  Samuel  Dukes  did,  feloniously,  purposely, 
and  maliciously,  but  without  premeditation,  kill  and  murder  the 
said  John  G.  White,  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid. 

"2.  And  the  said  jurors,  in  and  for  the  county  aforesaid, 
upon  their  oaths,  do  further  chaige  that  Samuel  Dukes,  late  of 
said  county,  on  the  twenty-first  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-eight,  at  the  county 
of  Clinton  aforesaid,  did  feloniously  and  unlawfully,  without 
malice,  kill  and  murder  John  G.  White,  a  human  being,  yolun- 
tarily,  by  then  and  there  feloniously  and  unlawfully,  without 
malice,  shooting  the  said  John  G.  White,  voluntarily,  in  the 
abdomen,  with  a  certain  gun  loaded  and  charged  with  gunpow- 
der and  leaden  shot,  which  gun  he,  the  said  Samuel  Dukes,  iu 
his  hands  then  and  there  had  and  held,  and  discharged  and 
shot  off  at  and  against  the  said  John  G.  White.  And  so  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  find  and  say 
that  the  said  Samuel  Dukes  did  feloniously  and  unlawfully,  but 
without  malice,  kill  and  murder  the  said  John  G.  White,  toI- 
untarily,  on  the  day  and  year  last  aforesaid,  against  the  peace 
and  dignity  of  the  state  of  Indiana, 

''Jambs  F.  Suit,  Pkcaeoatiiig  Attorney. 

''Indorsed:  A  true  bilL 

"Samuil  &  Tboxpsov,  VanmMML 
^'Witnesses: 

"  Jkrxiciah  H.  Blackkb, 

''William  H.  Truelock.'* 
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A.  modoa  to  quaah  the  indiotment  was  ovemilecL 

The  defendant  pleaded  not  guilty,  and  excepted  to  the  jiiii» 
diction  of  the  court.  The  exception  was  OYermled  The  trial 
followed.  The  defendant  was  convicted  of  manalaughteri  and 
his  punishment  fixed  at  fifteen  jears'  imprisonment  in  the  state 
prison. 

A  motion  for  a  new  trial  was  OTtflToled,  and  sentence  pasK^d, 

The  defendant  appealed  to  the  supreme  court,  and  his  cause 
has  heen  ably  presented  here  by  his  counsel  We  proceed  to  its  ex« 
amination  and  decision. 

1.  Of  objections  to  the  indictment.  It  is  an  indictment  for 
murder  in  the  second  degreOi  and  contains  two  counts. 

The  second  may  be  laid  out  of  the  case  at  once,  as  a  disona- 
sion  of  its  allegations  would  needlessly  incumber  the  opinion  in 
the  cause.  It  does  not  properly  charge  any  indictable  homi- 
cide; not  murder  in  the  first  degree,  because  it  does  not  aver 
that  the  homicide  was  committed  with  premeditated  malice,  or 
in  the  perpetration,  or  attempt  to  perpetrate,  any  rape,  arson^ 
etc ;  not  murder  in  the  second  degree,  because  it  fails  to  allege 
that  the  homicide  was  maliciously  perpetrated,  but'  on  the  oon* 
trary,  expressly  states  that  it  was  committed  without  malice; 
not  manslaughter,  because  it  does  not  aver  that  the  killing  was 
upon  a  sudden  heat  or  in  the  commission  of  an  unlawful  act^ 
It  charges  an  act  mentally,  morally,  and  legally  impossible  to 
\)e  performed  by  a  ^^  person  of  sound  mind,"  viz.,  the  volun- 
tarily, without  malice,  in  the  absence  of  passion  or  excitement, 
and  in  no  attempt  to  commit  any  unlawful  act,  unlawfully  killing  a 
human  being. 

Three  objections  are  taken  to  the  first  count:  L  The  defend- 
ant is  not  named  in  the  title  prefixed  to  it;  2.  The  kind  of  gun 
used,  and  of  shot  with  which  it  was  chai^ged,  are  not  specified; 
3.  It  is  not  averred  that  a  wound  was  inflicted  of  which  the 
defendant  died. 

1.  The  first  subdivisbn  of  section  64,  2  B.  S.  S67,  requires 
that  an  indictment  shall  have  a  title,  in  which  the  names 
of  the  defendant^  and  the  court  to  which  it  is  presented,  shall 
be  stated;  but  section  60,  page  368,  of  the  same  volume,  enacts 
that  an  indictment  shall  be  suffident,  ad  to  description  of  the 
person,  if  the  defendant  is  named  in  it,  etc.,  and  section  61 
provides  that  no  indictment  shall  be  quashed,  for  any  defect 
which  does  not  tend  to  prejudice  the  substantial  rights  of  the 
defeiidant  upon  the  merits.  We  think  the  omission  of  the 
p%ere  fbnnali^    of  naming  the    defendant  in  the    title,    in  an 
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indictment  which  does  name  hioi  in  the  body  of  it,  ia  a  defect  xoi 
tending  to  prejudice  Ids  rights  upon  the  merits. 

2.  As  to  the  description  of  the  gun  and  shot.  There  were 
for  centuries,  in  England,  reasons  requiring  particularity  of 
description  in  indictment  for  crimes,  especially  that  of  murder, 
which  never  had  an  existence  here.  For  example:  The  weapon 
with  which  the  killing  was  effected  was  a  deodand  {Deo  dandum^ 
given  to  God),  and  was  forfeited  to  the  king,  bj  whom  it  was 
nsuallj  applied  to  pious  uses.  Hence  it  became  necessarj  to 
particularly  describe  it  in  the  indictment,  as  a  means  of  its 
identification:  and,  says  the  Crown  Circuit  Companion,  page  272: 
^'If  the  weapon  be  of  no  value,  it  should  be  so  expressed,  for 
the  township  shall  be  charged  for  its  value,  eta,  if  delivered  to 
them:  2  H.  H.  185."  And  if  it  be  of  any  value,  its  value  should 
be  sUted:  Id.  273. 

Again:  the  clergy  were  not  punishable  by  the  civil  magistrate 
for  crimes.  And  if  indicted  and  convicted  therefor,  they  in- 
terposed the  claim  of  clerical  privilege,  and  were  discharged 
without  punishment:  4  Bla.  Com.  333,  365.  This  privilege  or 
benefit  of  clergy  was  afterwards  extended  to  all  who  could  read: 
Id.  367.  It  became,  through  the  advancement  and  diffusion  of 
knowledge,  an  enormous  abuse,  and  laws  were  enacted  restricting 
the  privilege. 

It  was  taken  away  from  those  who  willfully  and  of  malice 
aforethought  murdered  a  human  being.  Hence  it  became  neces* 
sary,  in  an  indictment  for  such  murder,  to  use  the  words  of 
the  statute  in  order  to  show  that  the  defendant  was  not  entitled 
to  claim  the  benefit  of  clergy  if  convicted:  Andenon  v.  StaU^  5 
Ark.  445. 

Quoting  again  from  the  Crown  Circuit  Companion,  page  443: 
*'  By  statute  1  Jac.  I.,  c.  8,  intituled  an  act  to  take  away  the  bene- 
fit of  clergy  from  some  kind  of  manslaughter,  it  is  enacted,  sec. 
2,  that  every  person  and  persons  which  shall  stab  or  thrust  any 
person  or  persons  that  hath  not  then  any  weapon  drawn,  eta, 
BO  as  the  person  or  persons  so  stabbed  or  thrust  shall  thereof 
die  within  the  space  of  six  months  then  next  following,  although 
it  cannot  be  proved  that  the  same  was  done  of  malice  aforo- 
thought,  yet  the  party -so  oSending,  and  being  thereof  convicted, 
etc.,  shall  be  excluded  from  the  benefit  of  clergy,"  eta  "The 
words  of  the  statute  are  '  stab  and  thrust.'  ....  The  indict* 
ment,  to  put  the  i^risoner  from  his  clergy,  must  be  specifically 
formed  pursuant  to  the  statute,  viz.,  that  he  did  with  a  sword, 
«ta,  stab   the   party  Jead.  h^   h«vin^  no   weapon,  etc.,  otherwiaa 
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k  vill  be  bat  oommon  manslauglitery  and  the  ))art]riri]l  hava 
his  clergy." 

The  reaaonsy  aa  we  haye  aaid,  for  thia  particalaritj  of  deaerip- 
tion  never  bad  an  existence  in  thia  state,  and  ftom  changes  in 
fte  law  they  have  ceased  to  exist  in  England.  Benefit  of 
dergji  eta,  haye  been  abolished  there.  And  with  the  ceantion 
of  the  reason  there,  the  practice  baa  been  permitted  to  cease  by 
poaitiTe  law. 

''The  statate  U  <fc  15  Yict,  c  100,  pxmdea  that  in  an  indict- 
ment for  mnrder  or  mandanghter  it  shall  not  be  necessary  to 
set  forth  the  manner  in  which  or  the  meana  by  which  the  death 
of  the  deceased  was  cansed;  but  it  shall  be  sufficient  in  every 
indictment  for  mnrder  to  charge  that  the  defendant  did  felo- 
niously, willfolly,  and  of  malice  aforethought^  kill  and  murder 
the  deceased;  and  it  ahaU  be  suffident  in  every  indictment  for 
manslaughter  to  charge  that  the  defendant  did  feloniously  kill 
and  slay  the  deceased:"  Archb.  Or.  PL,  Wat  ed.,  12. 

Our  statute  is  perhaps  aa  liberal  in  regard  to  criminal  plead- 
ings aa  the  English;  but  thia  we  do  not  dedde:  2  R.  S.  368, 
sec.  60.  It  even  dispenses  with  the  rule  which,  we  have  seen 
above*  haa  been  at  all  times  the  controlling  one  in  England, 
vis.,  that  the  indictment  must  closely  pursue  the  language  of 
the  statute.  Section  59,  2  R.  S.  368,  enacts  that  ''words  used 
in  the  statute  to  define  a  public  offense  need  not  be  strictly 
pursued,  but  other  words  conveying  the  same  meaning  may  be 
used.'*  Our  statute  clearly  reqiures  no  greater  certainty  in 
criminal  than  in  civil  pleading:  2  R.  &  37,  367. 

3.  What  we  have  said  on  the  second  objection  answers  that  aa 
to  the  description  of  the  wound.  We  think  the  first  paragraph 
in  the  indictment  sufficient.  An  indictment  containing  one 
good  paragraph  should  not  be  quashed:  State  v.  Stoker,  3  Ind. 
570.  The  judgment  upon  conviction  will  be  given  on  that: 
Archb.  Or.  PL,  Wat  ed.,  93.  And  upon  the  paragraph  for  mur- 
der the  defendant  could  be  convicted  of  manslaughter:  Ztimm 
r.  State,  3  Id.  293;  Moan  v.  State,  Id.  438;  Wright  v.  State,  5  Id. 
527  [61  Am.  Dec.  90];  2  R.  S.  376,  sec  110. 

It  is  further  objected  that  the  indictment  was  not  signed  by 
the  prosecuting  attorney.  It  is  admitted  that  the  indictment 
was  signed  by  James  F.  Suit,  as  prosecuting  attorney;  but  it 
appears  that  he  was  a  special  prosecutor  for  the  case,  and  not 
the  prosecutor  elected  by  the  people,  nor  was  he  the  prosecutor 
appointed  to  serve  in  aU  cases  for  the  term  of  the  court  at  which 
he  acted  in  this  case.     It  is  contended   that  his  appointment  aa 
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Buch  special  proBecutor  waa  void;  and  hence  that  there  waa  no 
proBOcutor  in  the  case.  The  facts  are,  that  owing  to  the&ilure 
in  attendance  of  the  elected  prosecuting  attomej,  the  court  ap- 
}K>inted  for  the  term  L.  McClurg,  esq.,  in  his  stead:  See  2  R.  & 
386y  sec.  5.  McCluig  had  been  retained  by  Dukes  aa  counsel 
and  hence  could  not  prosecute  in  his  case.  The  courts  for  this 
reason,  appointed  spedallj  to  discharge  that  duty  Mr.  Suit. 

Indictments  are  found  and  returned  by  the  grand  juiy. 
The  prosecuting  attorney  acts  as  their  adviser,  and  may  aa 
their  scribe;  and  it  is  proper  that  he  should  sign  indictments 
The  law  makes  it  his  duty  to  do  sa  But  we  do  not  think  his 
signature  essential  to  the  validity  of  the  indictment.  His  failure 
to  sign  it  would  not  vitiate  an  indictment  duly  returned  and 
authenticated  by  the  grand  jury.  And  we  think  the  court  pos- 
Besses  an  inherent  power  to  appoint  one  of  the  attorneys  of  the 
court,  when  necessary  to  prevent  a  failure  of  justice,  to  candud 
the  prosecution  of  a  criminaL 

Objection  waa  made  in  the  circuit  court  to  the  competency  6t 
the  judge  sitting  at  the  triaL  He  was  the  judge  of  the  oourt  of 
common  pleas,  for  the  district  composed  of  the  oountiea  of  Gar- 
roU  and  Clinton.  He  had  been  designated  by  the  drouit  judge 
to  preside  during  the  trial,  the  competency  of  the  oirouit  judge 
having  been  excepted  ta 

The  objection  is,  that  the  common  pleas  judge  was  thus  hold- 
ing two  offices,  in  contravention  of  the  constitution. 

We  do  not  think  the  case  fully  within  the  constitutional  prt^ 
hibition.  The  permission  given  to  the  conmion  pleas  judge  to 
flit  for  a  circuit  judge,  in  a  particular  case  in  which  the  latter  is 
incompetent,  does  not^  in  our  opinion,  vest  in  the  former  the 
two  offices  of  judge  of  the  circuit  court  and  of  the  common  pleaa. 
The  office  of  circuit  judge  waa  not  vacant^  and,  of  course,  the 
person  presiding  at  this  trial  did  not  and  could  not,  by  such 
mode,  get  into  it  Nor  could  there  be  two  drouit  judges,  i| 
the  same  ciicuit^  at  one  and  the  same  time:  See  Cam  v.  State,  i 
Ind.  1. 

The  remaining  points  to  be  considered  are  made  upon  the 
admission  and  refusal  to  admit  evidence^  and  upon  the  giving 
and  refusing  to  give  instructions. 

The  court  permitted  testimony  to  go  to  the  jury  ae  to  the 
wounds  upon  the  body  of  the  deceased.  It  was  objected  thai 
the  indictment  contained  no  description  of  any  wounds^  end 
hence  that  no  proof  could  be  made  on  the  point. 

We  think  the  evidence  was  rightly  admitted.    The  indiotaBMl 
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aveired  that  the  deceased  came  to  his  death  by  the  discharge 
of  a  gniiy- loaded  with  leaden  shot,  which  shot  entered  Ids  ab- 
domen, etc.  It  was  legitimate  to  prove  that  averment  bj  evi- 
dence of  facts  establishing  its  truth.  The  evidence  might  be 
eiicnmstantiaL  It  is  a  general  rule  that  pleadings  need  not 
recite  the  evidence  going  to  prove  their  tmth.  It  has  even  been 
held  that  if  the  indictment  aver  the  death  to  have  been  caused 
by  the  use  of  one  kind  of  poison,  it  may  be  proved  to  have  been 
caused  by  anothen  Carter  v.  Siatey  2  Ind.  617. 

A  witness  for  the  state  testified  that  at  a  certain  time,  which 
would  appear  to  be  in  the  night,  after  White  had  been  shot,  and 
before  he  expired,  but  how  long  after  the  shooting  does  not  ap- 
pear, he  heard  Dukes  ''call  to  Dr.  Milbum  and  ask  him  to  come 
there  to  him;"  the  defendant  then  asked  the  witness  to  state  all 
that  Dukes  said  at  that  time;  the  state  objected,  and  the  court 
sustained  the  objection. 

The  bill  of  exceptions,  as  to  this  point,  does  not  present  a 
ease  in  which  we  can  say  any  error  has  occoned,  or  injury  been 
done  to  the  appellant.  So  far  as  appears,  the  only  object  of 
proving  the  fact  that  Dukes  was  heard  to  call  to  Dr.  Milbum 
may  have  been  to  show  the  presence  of  Dukes  at  a  particular 
place.  No  statement  of  his  as  to  the  wounding  of  White  was 
called  for  or  given,  and  the  bill  does  not  show  that  he  ever  made 
any,  or  said  anything  beyond  merely  making  the  call  testified 
to.  Nor  could  it  have  been  allowed  to  the  defense  to  prove  his 
account  of  the  transaction,  given  even  a  short  time  after  it  had 
taken  place.  The  statement,  to  have  made  it  admissible,  must 
have  been  a  part  of  the  rea  gestcB:  Bland  v.  Staie,  2  Ind.  608; 
Ind.  Dig.  383.  It  might  have  been  permitted  to  the  state  to 
give  evidence  of  admissions  made  by  the  defendant  at  any  time. 

The  state  was  permitted  to  give  evidence  of  the  character  of 
the  deceased,  White. 

As  a  general  rule,  it  is  the  character  of  the  living^-the  de* 
fendant  on  trial  for  the  commission  of  crime  and  not  of  the 
person  on  whom  the  crime  was  committed,  that  is  in  iasne,  and 
as  to  which,  therefore,  that  evidence  is  admissible.  But  in  a 
ease  like  the  present,  when  the  question  arises  whether  the  ac- 
cused acted,  in  the  commission  of  a  homicide^  upon  grounds 
that  justify  him  in  the  deed,  it  would  seem  that  the  character 
of  the  deceased  might  be  a  dicnmstance  to  be  taken  into  con- 
sideration. Especially  might  this  be  the  case  where  the  accused 
knew  that  character,  and  also  knew  'at  the  time  the  individual 
by  whom  the  attack  upon  him  or  his  property  was  made:  See  9 
GxaenL  Ev.,  pp.  27,  28,  and  note. 
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Wbere,  as  in  this  case,  these  facts  may  not  liave  been  known,  vr% 
do  not  see  how  the  evidence  could  be  entitled  to  much  weight. 

Some  other  evidence  was  offered  and  rejected,  to  which  rejectum 
tne  defendant  excepted.  A  brief  statement  of  the  &cta  of  the  case 
will  aid  in  understanding  the  bearing  npon  it  of  these  rolings  of  the 
ooort. 

On  the  night  of  the  twentieUi  and  twentj-first  of  July,  1858^ 
at  about  two  o'dook,  Samuel  Dukes,  the  appellant,  was  aroused 
from  sleep  and  his  bed  by  noises  about  his  dwelling.  Rumors 
of  a  threatened  attack  upon  it  had  previously  reached  him.  It  was 
a  house  of  but  one  fitory  and  Uiree  roQn&s,  with  a  pordL  In  the 
back  room  was  an  unopened  barrel  of  whisky.  Getting  up  from 
his  bed,  he  attempted  to  open  the  door  of  Ids  room  and  go 
ottt^  but  found  it  fastened  upon  the  other  side  so  that  it  could 
not  be  opened. 

He  then  got  lus  gun,  raised  the  window,  and  *i?«<?ft™lng  from 
it,  upon  ihe  porch,  some  object^  the  character  of  which,  owing  to 
the  darkness,  he  could  not  detennine^  he  aimed  lus  musket  at  it 
and  fired.  The  object  disappeared;  Dukes  went  to  work,  forced 
open  his  door  and  got  out.  He  found  that  the  back  room  had 
been  broken  open,  entered,  and  the  head  of  the  whial74)arxel 
knocked  in  with  an  ax;  and  that  the  doors  leading  out  of  the  other 
two  rooms  of  the  house,  in  which  the  family  of  Dukes  were,  had 
been  fEurtened  with  ropes  to  prevent  their  egress  from  the  house 
er  entrance  into  the  back  room,  which  was  broken  open.  Soon 
afterwards  intelligence  came  to  Dukes  that  the  unknown  object 
npon  his  porch,  at  which  he  had  aimed  lus  musket^  was  John. 
G.  White;  that  the  charge  of  shot  with  which  it  was  loaded  had 
entered  his  abdomen,  and  that  he  was  mortally  wounded.  White, 
on  being  wounded,  had  hastened  to  his  lodgings,  informed  his  bed- 
fellow that  Samuel  Dukes  had  shot  him,  but  had  given  no  explan- 
ation of  the  circumstances,  nor  did  he  afteiwards,  and  in  a  few  hours 
he  died. 

Dukes  was  indicted  for  the  murder  of  White.  On  the  trial, 
the  state  proved  by  Mrs.  Smith,  a  sister-in-law  of  Dukes,  who 
on  account  of  the  absence  from  home  that  night  of  her  husband, 
was  lodging  at  the  house  of  Dukes,  and  was  sleeping  iu  the  same 
room  iu  which  Dukes  slept,  and  from  which  he  shot  White,  that 
immediately  upon  the  discharge  of  the  gun,  she  called  to  Mrs. 
Dukes,  then  in  her  husband's  bed  in  the  room,  to  light  the 
candle  which  was  standing  by  the  head  of  her  bed;  that  she  at 
once  did  so,  but  that  Dukes  directed  her  to  blow  it  out.  The 
defendant  then  asked  the    witness  to  state  the  reason  assigned 
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by  Dakes  for  the  extingoishinent  of  the  Ught;  and  also  to  state 
Ue  appearance^  manner,  and  condition  of  mind,  as  indicating 
alarm  or  otherwise,  and  the  e&rts  made  by  him  to  Bound  an 
alarm  to  the  pnblic;  but  the  court  refused  to  allow  the  witness 
to  answer.  We  think  the  question  related  to  a  part  of  the  r$$ 
fttim,  and  of  one  conversation  touching  the  sabject-matter,  and 
ahoold  have  been  answered. 

The  defendant  introduced  upon  the  trial,  as  a  witness,  An- 
drew Dame,  who  testified  that  there  existed  in  the  village  of 
Cdlfiuc,  the  place  where  the  homicide  was  committed,  a  secret 
societj  called  the  Good  Templars;  that  the  deceased,  Whiter 
was  a  member  of  that  society,  and  then  proposed  to  prove  by 
the  witness  that,  in  a  meeting  thereof  a  short  time  before  the 
attack  upon  Duke's  house,  in  which  White  was  shot,  the  latter 
had  made  threats  against  Dukes,  and  had  said  that  Samuel  Dukea 
should  stop  selling  liquor  or  lose  his  life,  or  he,  White^  would 
lose  his;  but  the  court  would  not  allow  the  proof  to  be  made. 

It  is  a  general  proposition  of  law,  '4t  is  justly  called  the 
ptimaxy  law  of  nature,''  that  if  a  ''party  himself,  or  any  of  these 
his  lelatuxns  [vis.,  husband  and  wife,  pareiit  and  child,  master 
and  servant],  be  forcibly  attacked  in  his  person  or  property,  it 
is  is  lawful  for  him  to  repel  force  by  force. ...But  care  must 
be  taken  that  the  resistance  does  not  exceed  the  bounds  of  mere  de- 
fense and  prevention:"  9  Bla.  Com.  3« 

And  when  a  party  has  assumed  to  act  in  the  exercise  of  this 
tight  of  self-defense,  and  is  prosecuted  therefor,  we  take  it  that 
it  is  competent  for  him  to  give  in  evidence  any  facts  tending  to 
show  the  character  of  the  attack  which  he  resisted,  the  intention 
with  which  it  was  made,  and  that  he  had  reasonable  grounds  to 
believe  that  it  was  necessaiy,  as  a  measure  of  prevention,  to  go 
to  the  extent  he  did  in  resisting  it:  2  Archb.  Cr.  PL,  Wat.  ed., 
225  et  seq.  That  the  threats  proposed  to  be  proved  constituted 
such  a  fact,  in  this  case,  we  cannot  entertain  a  doubt.  The  cir- 
cumstance that  they  were  made  at  a  meeting  of  a  secret  sodety, 
to  the  members  thereof,  instead  of  weakening,  rather  increased 
their  force  as  evidence  for  the  defendant.  It  tended  to  prove 
a  secret  conspiracy  to  sustain  the  threatened  attack  by  numbers. 
The  fact  of  such  a  conspiracy  he  had  a  right  to  inquire  into,  and  i^ 
it  existed,  went  far  in  justification  of  the  act  done. 

For  the  errors  already  noticed,  the  judgment  must  be  reversed. 
We  cani^ot  say  they  may  not  have  oi)erated  injuriously  to  the 
defendant.  Exceptions  were  taken  to  instructions.  A  very 
great  number  were  given,  and  a  great  number  refused.     But  U 
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can  BOAToelj  be  proper — ^it  oertainlj  is  not  necessary — that  W9 
should  review  them  in  this  opinion.  Instmctious  have  reference  to 
the  evidence  to  which  they  are  applicable.  On  another  trial  of  this 
cause  the  evidence  maj  make  a  case  different  from  that  to  which 
the  instructions  upon  the  trial  had  applied.  And  what  has  been 
said  in  discussing  the  questions  upon  the  indictment^  and  the  rulings 
uiK>n  the  admission  and  rejection  of  evidence,  will  indioate  the  gen- 
eral principles  which  should  govern  instructions  touching  the  act 
alleged  to  have  been  committed. 

The  judgment  is  reversed,  and  the  clerk  ordered  to  notify  ihs 
keeper  of  the  state  prison  to  return  the  defendant  to  the  jail  of 
Clinton  oountjri  to  abide  the  further  order  of  the  circuit  oourk 


Oomuat  or  Fusohsb  at  ob  about  Tdeb  or  Alliobd  Ck>]ainBioif  ov 
OfVEMBB,  and  at  or  abont  tame  of  •mat,  may  be  given  in  evidence  to  the  Jury 
M  tending  to  estahliBh  the  £aot  and  extent  of  hit  goilt:  Ltiea  v.  State,  68  Am. 
Deo.  108,  note  111;  Stewart  v.  State,  53  Id.  426. 

HoMiGinB  WHEN  JcTSimABLB  OK  Oboubb  OF  SBLr-nBrcHSB:  See  Teal  v. 
State,  68  Am.  Deo.  482,  and  oasei  cited  in  the  note  486;  MUdkdl  v.  Staie,  Id. 
496;  State  v.  Ingold,  67  Id.  283.  Upon  indictment  for  homioide,  the  defend- 
ant may  introdnoe  evidenoe  tending  to  show  that  he  had  reaeonable  gromd 
to  believe  that  it  was  neoeesaiy  for  him  to  go  so  far  aa  he  did  in  order  to  pio* 
teot  hia  life  or  his  person  from  great  harm;  in  short,  to  show  that  he  was  aet- 
Ing  in  self-defense:  De  Forreet  v.  State,  21  Ind.  26,  citing  the  principal  case. 

GouBT  MAT  Affoivt  Spicial  Couvsbl  to  Pbosbcutb  lKDionac2rr  when 
the  proper  official  is  nnable  to  perform  that  doty:  MUehett  v.  State,  68  Abl 
Dea  4^.  The  principal  case  is  cited  to  the  point  that  the  court  may  appoint 
an  attorney  of  the  court  to  act  pro  tempore  as  district  attonii^,  and  he  may 
sign  an  information:  Shq/er  v.  State,  18  Ind.  445. 

Dbbgbiftion  of  Wounds  zb  IimioncBNT  fob  Mubbbb.— In  Oaliforala 
the  indictment  must  state  that  the  deceased  came  to  his  death  hj  means  of 
the  wounds  inflicted:  People  v.  Aro,  66  Am.  Dea  603;  see  State  v.  lieOoff, 
41  Id.  801.  Length,  depth,  and  breadth  of  wounds  need  not  be  stated:  State 
V.  McChy,  n^pra;  Diae  v.  State,  89  Id.  448,  note  402;  but  the  part  ol  the 
person  upon  which  the  injury  was  inflicted  must  be  stated:  Dku  v.  &ate, 
eupra.  The  principal  case  is  cited  to  the  point  that  it  is  unneoeasaiy,  nndsr 
the  code,  to  allege  in  an  indictment  for  murder  the  part  of  the  penon  npoa 
which  the  wound  was  inflicted:  Jonee  v.  State,  86  Ind.  128;  Jfein  v.  State,  66 
Id.  842;  CfordeUy.  State,  22  Id.  5;  and  the  wound  need  not  be  partioalaily 
described:  CordeU  v.  State,  mtpra, 

A^msszBiiJTT  OF  Thbbats  Madb  bt  Dbcbasbd^  abd  Kbowb  ob  Ub« 
svowB  TO  Pbisoitbb:  See  Keener  v.  State,  63  Am.  Deo.  269,  and  dtations  in 
the  note  288;  OampbeU  v.  People,  61  Id.  49.  Threats  made  by  the  deceased 
or  injured  party,  if  known  to  the  defendant  at  or  prior  to  the  traaaaotiaiiv 
are  admitted  for  the  purpose  of  showing  that  the  oireumstaDoes  of  the  oflEnse 
were  such  as  to  excite  the  reasonable  fears  of  the  defendant  that  his  life  was 
in  danger,  or  that  he  was  in  danger  of  serious  bodily  injury,  and  thus  Justify 
bis  act;  and  where  it  is  doubtful  which  party  commenced  the  afiay  whiob 
vssnlted  in  a  homidde,  the  defendant  may  intiodnoe  threats  made  by  the  d»i 
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o—ied,  although  mknown  to  the  detodAQi  at  the  time  of  the  homieide»  aa 
ffaeti  tending  to  Uhiatrate  the  qneation  an  to  who  was  the  first  aaaailant:  Peo- 
^▼.  Seogghu,  37  CaL  e87»  702;  aee  alao  ffoOer  t.  State.  37  Ind.  64^  eiting 
the  principal  oaaai 

SviDBHOi  OF  Oharauom  ov  Dmbiod  u  AsKmBZBui  vroH  QunmoH 
09  JuarmGATioir  of  Homicedx}  See  Ketmer  ▼.  SkUe.  C3  Am.  Deo.  269,  and 
oaaea  oited  In  the  note  288L  Bvidanoe  of  the  ohaiaotv  of  the  deeeaaed  ma j 
be  hitrodnoed  when  the  qneation  ariaea  iHiether  the  aoenaed  waa  Jnatifled  ia 
eommitting  the  hemioidet  ffoUer  t.  iStale,  37  Ind.  64^  etting  the  ptinoipal 

DnoBipnov  of  Mmm  axd  ICiahb  of  OomoBnoor  of  Hoiaoiimt  See 
SkOe  ▼.  J>anie»  36  Am.  Deo.  496;  Qimioniwa/tt  t.  Webiter.  62  Id.  711.  In 
Shepkerd  t.  ^tato,  64  Ind.  26,  the  indictment  waa  held  bad  for  nnoertainty» 
and  it  was  eaid  that  the  Wngliah  atatote  waa  more  atringent  than  that  of 
Indiana,  citing  the  principal  caae. 

Upon  Iin>ionaiiT  for  Mvbdsr,  Omi  mat  n  CovrunxD  of  Mait- 
BLAUOBTiB:  Coniek  r.  SUUe.  18  Ind.  410;  whether  the  manalani^ter  be  vol- 
nntaiy  or  inTolnntary:  Powen  t.  State.  87  Id.  16&  Under  charge  of  mnrder 
in  the  first  degree,  the  defendant  may  be  oooTicted  of  mnrder  in  the  second 
degree  or  of  mansUnghter:  Clem  ▼.  Stale.  42  Id.  426.  The  aboTc  cases  cite 
the  principal  case.  A  party  may  be  conyicted  of  a  less  offense  indnded  in  a 
greater  offense  charged  in  tiio  indictment,  and  may  be  acquitted  of  the  lattert 
JHuke^y.  OommatiweaUh.  65  Am.  Dea  642,  and  note  646. 

MiTBDm  n  KxLUvo  of  Humak  Bkiko  with  Maugs  AroRxiHonoBT, 
BxFRiaa  OB  Impukd:  Cammanwealih  ▼.  Weheter.  S2  Am  Deo.  711,  and  note 
736,  where  prior  casea  npon  the  distinction  between  mnrder  and  manslaughter 
aie  collected;  see  alao  i9a<e&/e  ▼.  State.  61  Id.  469;  SiaUr.HiUbreth.  Ids  364; 
UoberU  ▼.  State.  66  Id.  97. 

IV    CbZHDIAL    PLXADDTO,     NOTHHrO    OAir    ai    TaKBI    ST    iMTUnXHMHTt 

StaU  T.  Thuntht.  68  Am.  Dea  690L 

AooDBBD  OAinroT  FnovB  hoi  Own  SxATmiiTB  concerning  the  droom^ 
■laaoea  under  which  the  homicide  waa  oommitted  unless  part  ef  the  f«s  geeitK 
Bkme  r.  State.  SHoidmil  Salem  Greml  Road  Co.  v.  Pmmimgtm,  il  Id.  171^ 
aMac  the  pviaoipal  CMii 
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[«  Iowa,  lA.] 
HOIRRIAO   PaOPKETT  18  NOT  LlABLS  FOB  DSBTS  OV  HunUKB  4ft2ri>  WlfT. 

To  make  it  liable  for  their  debts,  there  moat  be  a  written  oontraot  dgnod 
by  both  of  them,  ezpreealy  so  providing.  Even  after  having  been  ren- 
dered ao  liable,  it  can  only  be  sold  to  snpply  a  deficiency  remaining  after 
ezhansting  all  the  other  property  of  the  debtor  liable  to  execution. 

Bt  Mobtoaoino  Homxbtxad  to  Skcurb  one  Crkditob,  Profertt  IB  iror 
THUS  DnrBSTKD  OF  ITS  HoMKSTBAD  CHARAcnot,  BO  as  to  make  it  liable 
for  the  other  debts  of  the  mortgagors.  The  extent  of  the  inoombranoe  in 
snoh  a  case  would  be  to  secure  the  particular  debt  named,  and  the  dear 
policy  and  spirit  of  the  law  would  be  defeated,  if  it  could  be  made  thereby 
liable  beyond  the  limitation  thus  fixed,  or  if  the  general  creditors  could 
claim  to  be  subrogated  to  the  rights  of  the  mortgagees. 

WnxRK  Onr  CRXDrroR  has  His  Debt  Secured  bt  Mobtqaor  upoh 
HoMBSTBAB  Pbopertt,  Hb  MAT  RELEASE  MoRTOAQB  and  oome  in  and 
share  pro  rata  with  the  unsecured  creditors  under  an  assignment  made 
by  his  mortgagors.  The  unsecured  creditors  cannot  complain,  as  under 
the  law  applicable  to  mortgages  of  homesteads  the  mortgagee  thereof 
must  exhaust  all  other  means  to  collect  his  debt  beforo  resorting  to  a  sale 
of  the  mortgaged  homestead;  and  in  this  case  he  is  doing  no  more  than 
he  would  have  had  to  do  had  he  not  released.  The  doctrine  of  marshaling 
securities  does  not  apply. 

Marshalino  Securities — Kule  and  Exceptioits. — It  ii  a  general  rule  thai 
if  a  creditor  has  two  funds  out  of  which  he  may  make  his  debt,  he  may 
be  required  to  resort  to  that  fund  upon  which  another  creditor  has  no 
lien.  But  this  rule  is  never  applied  unices  it  csn  be  done  without  injua- 
tioe  to  the  creditors,  or  other  party  in  interest,  having  a  title  to  tha 
double  fund,  and  also  without  injustice  to  the  common  debtor. 

AxuoATioir  that  Property  Claimed  as  Homestea2>  was  Usrd  ab  Homi 
ov  Debtors  is  UKyECESSARV,  where  by  the  pleadings  it  appears  that  it 
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WM  an  admitted  and  conceded  fact  that  the  property  was  a  homestead. 
If  it  waa  a  homeateady  it  moat  have  been  need  aa  a  home  to  give  it 
that  character. 

Bill  in  ohascery,  Oaae  heard  upon  bill  and  answer.  Ghom 
and  Dickeraon  were  copartnersy  and  on  the  sixth  of  March,  1856, 
they  executed  their  promiasory  notea  to  complainants.  In  the 
following  April  Chctn  ^  Dickerson,  being  indebted  to  John 
White  ^  Oa  in  a  considerable  sum,  mortgaged  their  homestead 
to  them  as  secority,  which  mortgage  was  properly  signed  by  the 
partners  and  each  of  their  wives.  In  May  Chom  4  Dickerson 
became  insolvent  and  made  an  assignment  to  tmatoes  for  the 
benefit  of  creditors.  Complainants  duly  prcved  their,  dauns 
before  these  trustees,  and  they  were  duly  allowed,  but  the  prop* 
ertj  in  the  trustees'  hands  was  not  sufficient  to  pay  the  debts. 
In  June  White  4  Co.,  in  consideration  of  one  dollar^  released 
their  mortgage  upon  the  homestead  property,  and  presented 
their  claim  to  the  trustees,  who  received  and  allowed  it,  and 
declared  their  intention  to  pay  White  4  Co.  from  the  assets  in 
their  hands  the  same  per  cent  as  the  other  creditors.  The  mort- 
gage property  was  not  included  in  the  assignment,  vid  was  of 
sufficient  value  to  have  satLafied  White  4  Co.'s  claim.  CoTnplain- 
ants  file  this  bill,  asking  that  White  ^  Co.  be  required  to  abide 
by  their  mortgage,  and  to  exhaust  the  security  thereby  afforded 
them,  or  that  they  shall  be  compelled  to  assign  all  security  in 
their  hands  for  the  benefit  of  all  the  creditors;  also  that  they  be 
enjoined  from  receiving  any  of  the  funds  assigned  to  the  trustees. 
The  court  below  dismissed  the  bill,  and  complainants  appealed 

Seever$f  and  Crookham  and  Fuk&r^  for  the  appellants. 

EastrMLu^  for  the  appellee. 

By  Court,  Wright,  C.  J.  The  complainants  in  this  bill  charge 
that  White  k  Co.  released  the  mortgage  with  the  intention 
and  for  the  purpose  of  defrauding  the  other  creditors;  or  that, 
if  this  is  not  true,  then  that  there  was  some  agreement  between 
them  and  the  mortgagors  by  which  they  were  in  some  manner 
secured  in  consideration  of  said  release.  All  such  averments 
are,  however,  explicitly  denied  by  the  several  answers  of  the  re- 
spondents, and  we  are  left  to  determine  the  rights  of  the  parties 
upon  the  admitted  facts,  which  are  substantially  given  in  the 
statement  of  the  case. 

The  property  included  in  the  mortgage  was  not  covered  by 
the  assignment,  and  was  not  liable  to  the  general  debts  of  the 
mortgagora.     It  could  only  be  made  liable  for  the  debts  stated 
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in  the  petition,  by  a  written  oontract,  executed  bjr  the  peraani 
iuiTing  the  power  to  ooayej,  sach  oontraot  ezpresBlj  atipulatiiig 
that  it  (the  homestead)  was  liable  therefor.  And  eyen  in  such 
a  case  it  conld  not  be  sold,  except  to  supplj  the  defioiencj  re- 
mainingy  after  exhausting  the  other  property  of  the  debtor  liable 
to  execution;  Oode,  sea  1249.  To  make  a  valid  conveyance  of 
such  homestead,  the  husband  and  wife  must  coDCur  in  aigniiig 
the  same:  Id.,  sec*  1247. 

Ab  a  starting-point,  therefore,  we  shall  regard  it  as  deiir 
and  mani£Bst  that  unless  the  taking  of  the  mortgage  by  White  & 
Oa  gives  to  the  other  creditors  a  right  to  inquire  into  and  make 
liable  tbe  homestead  of  the  parties  making  the  assignment^  they 
could  not  otherwise  disturb  their  debtors  in  its  possession  and 
enjoyment.  They  could  not,  because  it  is  by  express  provis- 
ion of  the  code  exempt  from  judidal  sale,  except  when  incum- 
bered in  the  manner  before  stated:  Code,  sec.  1245.  And  it  is 
not  pretended,  of  course,  that  in  a  case  of  insolvency,  it  is  any 
more  liable  than  if  the  owner  was  entirely  able  to  pay  his  entire 
indebtedness.  As  to  the  general  creditors,  such  properfy  has 
virtually  no  place  or  existence.  It  belongs  not  alone  to  the 
husband,  but  is  wisely  set  apart  by  the  law,  for  the -benefit  of 
the  family,  and  b  not  to  be  taken  from  them  until  both  hus- 
band and  wife  shall  die,  and  there  shall  be  a  failure  of  issue 
them  surviving:  Id.,  sees.  1263,  45;  Floyd  v.  Marier,  1  Iov% 
512. 

Does  the  taking  of  the  mortgage  by  White  4  Ca  change  the 
principles  which  would  otherwise  be  appUcablel  Is  it  a  matter 
of  any  importance  to  the  other  creditors  that  White  dc  Co.  re- 
leased this  mortgage,  assuming  that  they  have  released  it  in 
good  faith,  and  have  not  taken  any  or  further  security!  We 
clearly  think  not.  If  White  ii  Ga  had  never  taken  this  mort- 
gage, then,  as  already  shown,  they  would  stand  in  the  same 
position  as  all  other  creditors,  and  would  have  the  same  right 
to  their  pro  rata  payments  from  the  effects  of  their  insolvent 
debtors.  The  right  of  the  other  creditors  to  inquire  into  tlie 
circumstances  of  the  release  (if  it  was  bona  Jide),  or  to  insist 
that  they  shall  be  permitted  to  stand  in  the  place  of  the  mort- 
gagees, must,  it  seems  to  us,  be  claimed  alone  upon  the  hjrpothe- 
sis  that  White  ^  Oa  have  abandoned  a  security  which  is,  or 
should  be^  liable  for  the  general  indebtedness,  or  to  the  crediton 
generally.  For  if  such  property  could  not  be  made  thus  liable^ 
what  matters  it  whether  the  mortgagees  did  or  did  not  relesse 
lit    Ghom  and  Dickerson,  and  their  wives,  might  at  their  option^ 
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execate  a  mortgage  apon  their  homesteads  to  any  creditor. 
But  it  would  by  no  means  follow  that  erery  other  creditor,  by 
that  act,  would  acquire  a  right  to  subject  it  to  the  pajment  o(f 
his  or  their  debts.  The  extent  of  the  incumbrance,  in  such  a 
case,  would  be  to  secure  the  particular  debt  named,  and  the  dear 
policy  and  spirit  of  the  law  would  be  defeated  if  it  could  be  mads 
thereby  liable  beyond  the  limitation  thus  fixed,  or  if  the  g«a- 
eral  creditors  could  claim  to  be  subrogated  to  the  rights  of  the 
mortgagees. 

We  undfirstand  the  position  of  White  4  Ga,  and  their  rdi^ 
tion  to  the  property  so  mortgaged,  to  be  this:  in  the  first  plaoe^ 
they  were  creditors  of  the  firm  of  Chom  4  Dickerson,  in  the 
same  manner  as  the  complainants.  Beyond  their  general  right 
to  claim  payment  out  of  the  general  property,  or  that  liable 
to  judicial  sale,  they  procured  a  lien  upon  property  declared 
by  law  to  be  exempt  from  execution,  which  property  was  not, 
however,  and  could  not  be,  except  by  the  concurrence  of  the 
owners,  subject  to  the  general  debts;  neither  could  it  be  sold, 
eren  undf^r  the  mortgage,  until  all  •  other  property  liable  to  exe- 
cution was  exhausted.  Now,  suppose  they  had  not  released 
their  lien,  would  they  not  have  been  compelled  to  exhaust  all 
other  means  to  obtain  payment  before  resorting  to  their  mort- 
gage? And  if  so,  had  they  not  a  right,  and  would  it  not  hava 
been  their  duty,  to  present  their  claim  to  the  trustees,  under 
the  assignment,  and  take  their  proportion  of  the  money  arising 
Tom  the  effects  in  their  handst  Ckmld  not  Ghom  A  Dickerson, 
if  foreclosure  proceedings  had  been  commenced,  have  com*- 
I)elled  the  mortgagees  to  first  resort  to  the  other  funds,  and  in- 
sisted that  their  homesteads  were  only  liable,  under  the  law, 
for  any  deficiency  remaining  after  exhausting  the  other  prop- 
erty 1  And  if  so,  could  the  other  creditors  claim  that,  inasmuch 
as  the  allowance  of  the  demand  of  White  <b  Co.,  and  its  pay- 
ment pro  rcUa,  had  lessened  the  amount  which  they  would 
otherwise  have  received,  therefore  they  must  be  compensated 
by  being  let  into  their  rights  under  the  mortgage?  It  soems  to 
us  not;  but  that  the  mortgage  was  exclusively  a  transaction 
between  the  immediate  parties  to  it,  and  that  the  other  crsd^ 
iters  could  in  no  event  claim  any  advantage  or  benefit  from  iU 
And  the  release  can  in  no  manner  change  the  rights  of  the  re- 
spective creditors.  White  &  Co.  had  a  perfect  right  to  execute 
such  a  release.  As  they  would  have  a  right  to  have  their  de- 
mand paid  pro  rcOa  while  the  mortgage  remained  in  full  foro^ 
so  they  would  after  the  release.    The  release  was  for  the  bonefil 
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of  the  mortgagon,  and  upon  no  fair  and  legitimate  groond  oould 
it  inure  to  the  other  creditora. 

This  ia  not  a  oaae  where  a  party  has  a  right  to  marshal  aatetn 
or  seoorities.  It  is  true  that  the  general  rule  ia  that  if  a  cred- 
itor has  two  funds  oat  of  which  he  may  make  his  debt,  he  may 
be  reqoired  to  resort  to  that  fund  upon  which  another  creditor 
has  no  lien:  1  Story's  Bq.  Jar.,  sec.  559.  And  yot  we  are  not  to 
take  this  role  without  some  qualifications.  For  instance,  it  ia 
never  applied  unless  it  can  be  done  without  injustice  to  the 
creditors,  or  other  party  in  interest,  having  a  title  to  the  double 
fund,  and  also  without  ii^ustioe  to  the  common  debtor:  Id, 
IOCS.  560,  642. 

Apply  the  general  rule,  without  the  qualification,  to  the  case 
at  bar,  and  how  does  it  standi  To  compel  White  4  Ca  to  re- 
tort to  their  mortgage,  they  must  have  been  in  a  situation  to 
make  their  debt  out  of  the  property  so  mortgaged.  But  how 
oan  such  a  rule  possibly  have  any  application  when  the  law  ex- 
pressly provides  that  they  shall  not  resort  to  this  fund,  or  shall 
not  enforce  this  lien,  until  .they  have  exhausted  the  other  prop- 
erty 1  If  it  was  a  mortgage  upon  other  property,  not  thus  ex- 
empt, then  the  rule  might  be  applied;  but  certainly  not  where 
the  law  expressly  inhibits  them  from  enforcing  their  lien,  except 
apon  a  contingency  that  could  not  occur  while  there  were  any 
Msets  liable  to  the  payment  of  their  debts.  In  a  word,  the  dif- 
ficulty in  the  whole  ailment  of  complainants  is  that  it  assumes 
that  the  homestead,  as  well  as  all  the  other  property,  ought,  by 
reason  of  the  mortgage,  to  be  thrown  into  the  common  fund* 
and  that  they,  by  that  act  of  their  debtor,  have  acquired  some 
right  to  control  the  disposition  of  the  mortgage;  whereas,  to 
our  minds,  it  is  a  matter  of  entire  indifference  whether  th« 
mortgage  was  or  was  not  given — was  or  was  not  released.  Foi 
if  given,  and  released  or  not  released,  the  property  would  still 
be  as  completely  beyond  their  control,  or  beyond  any  right  of 
theirs  to  interfere  with  its  management,  as  if  it  had  remained 
Qninoumbered.  If  by  possibility  it  could  be  made  liable  to 
their  debts,  as  a  part  of  the  common  fund,  they  might  com- 
plain. But  it  can  work  no  prejudice  to  them,  nor  is  it  inequi- 
table or  unjust  to  hold  that  White  6i  Co.  may  release,  at  their 
option,  a  mortgage  upon  property  which  the  common  ereditorf 
oould  never,  under  any  circumstances,  reach. 

And  if  we  apply  the  further  thought  that  the  .general  rule  is  nol 
to  be  applied  when  it  will  work  injustice  to  the  common  debtorg 
ihe  argument,  we  think,  becomes  conclusive.    The   law  gives  to 
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tbeae  debtors  the  right  to  claim  this  property  as  exempt,  and  sets  it 
apart  for  the  benefit  of  their  families.  By  the  concarrenoe  of  those 
irho  may  convey  it,  it  may  be  incumbered.  But  by  oompelling 
White  <fe  Ca  to  resort,  in  the  first  instance,  to  their  mortgage,  or 
by  subrogating  the  other  creditors  to  their  rights,  we  would  defeat 
the  plain  policy  of  the  law,  and  work  most  manifest  injustice  to 
the  common  debtors.  By  one  act,  and  in  a  particular  manner, 
they  subjected  the  exempted  property  to  the  payment  of  a  par. 
dcular  debt,  but  not  until  all  their  other  property  was  exhausted. 
M'ow,  can  it  be  taken  fi'om  them  after  thoy  have  suooeedc<l  in 
releasing  this  iocumbrance,  and  in  a  manner  unknown  to  the 
(aw,  and  in  direct  violation  of  their  rights,  and  the  spirit,  pel. 
Icy,  and  letter  of  the  codel 

But,  finally,  it  is  uiged  that  there  Ib  nothing  to  show  that  the 
premises  named  in  the  mortgage  are  used  as  a  home  by  the 
debtors,  and  that  until  this  is  shown  they  are  not  the  homo- 
ftead,  and  therefore  not  exemiit  The  bill  charges,  however, 
expressly,  that  the  property  so  mortgaged  was  the  homestead, 
tnd  used  as  a  residence  by  the  ros^iectivo  mortgagors.  The  an- 
iwors  also  set  up  and  assort  the  same  fact.  Indeed,  that  the 
property  mortgaged  was  exempt,  as  a  homestead,  or  the  home- 
steads of  the  two  members  of  the  firm  of  Chom  «b  Dickerson,  is 
%n  admitted  and  conceded  fact  throughout  all  the  pleadings. 
A.nd  if  the  parties  (and  especially  the  comj)lainants)  have  treated 
the  property  thus,  and  given  it  this  name,  by  which  its  cliaracter 
is  clearly  and  conclusively  shown,  it  is  not  necessary  for  the 
respondents  to  aver  or  allege  that  it  was  actually  used  as  a  home. 
If  it  was  the  homestead,  then,  of  course,  it  must  have  been  so  used 
to  give  it  that  character. 

Decree  affirmed. 
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wnov,  nor  oaa  it  be  volantarily  duposed  of  without  the  aacent  of  the  wifef 
tmt  with  her  oonsent  it  may  be  transferred  or  incumbered  in  any  mode  deemed 
ladictous  or  advisable:  Samp$on  v.  }VilUamion,  55  Am.  Deo.  762,  and  note. 

Marshaliitg  Assbts.  — Creditor  having  two  separate  •ecaritice  for  payment 
yl  a  debt  may  release  one  without  affecting  his  right  to  the  other.  If  another 
has  a  lien  on  one  of  them,  he  may  take  steps  to  have  them  marahaled,  but  in 
the  absence  of  sach  proceedings,  the  creditor  will  not  be  deprived  of  that  one 
because  he  has  not  made  the  other  available:  Terry  v.  Woods,  45  Am.  Dea 
274;  WooUen  v.  HiUen,  52  Id.  690;  Jones  v.  ZolUkofcr,  11  M  795;  Kamsq/t 
Appeal,  27  Id.  301;  Bank  v.  Carpenter,  23  Id.  616. 

Tiu  raiycxpaL  casx  is  crnm  in  Babcock  v.  ffoei/f  11  Iowa,  378,  as  one 
which  clearly  recognizes  the  right  to  incumber  a  homestead  by  mortgage.  In 
^hls  case  the  ooort  decide  that  a  homestead  may  bo  mortgaged  without  spe* 
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oudly  denriUng  H  m  a  homeiteftd  in  the  mortgage.  li  b  aloo  dted  to  kko 
point  that  if  a  oreditor  has  two  funda  out  of  which  he  oan  make  hia  debl^  he 
■ay  be  leqidxed  to  leeort  to  that  fond  upon  which  another  oreditor  haa  aa 
nm,fm  ir«frCi  ▼.  Av^  IS  Id.  M9,  and  Jf tZZsr  ▼.  CZm^  87  U.  S2i. 


Hodges  v.  Hodgesl 

[e  Iowa,  VS.] 
Fa8<xv  BntTiiro  Konoa  xusr  Sxr  our  nr  hu  KxriTBjr  or  Sutvim  All 
Acts  Dom  bt  Hm,  eo  that  the  oonrt  may  Judge  of  the  auffloianpy  ol 
the  lervioe.    A  return  that  the  notice  waa  eenred,  er  dnly  eerred,  ia  in- 
■nfficientb 


This  waa  a  bill  for  diroroei  The  origiDal  notioe  was  aerred 
by  one  of  oomplainaiit'B  attorneys,  who  returned  that  he  '^seired 
the  notice  on  the  defendant  on  the  twenty-ninth  day  of  Augast, 
1856."  This  statement  he  verified  by  his  affidavit.  Judgment 
was  rendered  against  respondent  by  default,  and  she  now  a]^ 
peabi,  relying  upon  the  insufficiency  of  the  affidavit  of  senioeL 

TempKHf  Seh^der^  and  FoMraiO^  for  the  appellant. 
No  appearance  for  the  appellee 

By  Ck)urt,  Stookton,  J.  It  is  urged  that  the  decree  rendered 
by  the  district  court  is  invalid,  for  the  reason  that  there  was  not 
sufficient  return  of  the  service  of  the  original  notioe  upon  de- 
fendant. The  return  does  not  state  the  manner  of  the  service 
as  required  by  section  1723  of  the  code.  It  is  the  duty  of  the 
person  serving  the  notice  to  set  forth  in  his  return  aU  the  acta 
by  him  done,  in  order  that  the  proper  tribunal  may  judge  of 
their  sufficiency.  The  hiw  does  not  permit  him  to  judge  of  the 
legality  or  sufficiency  of  the  service.  A  return  that  the  notice 
was  served,  or  even  duly  served,  is  insufficient  The  iw^nniiF  of 
sei'vice  must  be  shown. 

The  court  had  no  right  to  proceed  against  the  defendant^ 
unless  it  properly  appeared  that  she  was  served  with  notice  of 
the  action:  DUU  v.  CAomierf,  2  O.  Qreene,  479;  Perry  r.  Dwer^ 
12  Pick.  211,  Mom  v.  JfiOer,  16  N.  J.  L.  23Sj  Comvem  r.  We^ 
ren,  i  Iowa,  158. 

Judgment  reversed. 

Sfrvicb  or  Writ  of  Suhmoks  is  Insuhtciimt  where  the  fetom  stales 
that  it  was  ezeonted  by  leaving  a  certified  copy  for  the  defendant  below 
"with  his  wife,  a  white  member  of  his  family,  and  over  the  age  of  fifteen 
years,"  but  doee  not  state  it  to  have  been  left  at  his  nsoal  plsoe  of  abod%  as 
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•zpreidy  nqnired  hj  itatate,  when  the  seirioe  Ib  not  penooali  Vaughn  r, 
Browiij  47  Am.  Deo.  730l  Bat  a  ratnm  of  nimmoiui  may  beammded,  Acooid* 
ing  to  the  facta,  to  ehow  that  a  oopy  left  at  the  def endanfa  reeidenoe  waa  left 
with  amember  of  hia  family:  Oroeker  v.  Jfa»f^  26  Id.  681 

Ths  fbincipal  omsm  n  onsD  to  the  point  that  it  la  not  for  the  person 
MTfing  a  nofcioe  to  jndge  of  the  anfiioienoy  of  the  aervioe,  but  he  moat  aet  out 
in  his  retom  how  he  made  the  aenrioe,  and  leave  the  ooort  to  determine 
whether  he  haaoon^lied  with  the  law,  in  Parkr,  Long,  7  Iowb»  434|  Farris 
T.  PoweO^  10 Id.  653;  Joumey  v.  Dkbenot^  21  Id.  818|  QroivmiarT.  fieniy, 
87  Id.  269|  HahetT,  AAigie,  Id.  469L 


PULTT  V.  HaSRISOK. 

y^MAM   GOETDB— TUAL   OV  VaLXDITT    OV    OBDIirAlfOI    BT    BVCH   WUT.— > 

Friaoner  who  baa  been  oonyioted  nnder  a  city  ordinance  cannot  oUim 
hia  diadharge  npon  habetu  corpus^  upon  the  groond  that  the  ordinance 
nnder  which  he  waa  oonyioted  waa  invalid.  The  moat  he  can  daim  ia 
that  the  convicting  magiatrate  erred  in  holding  it  valid*  and  hia  remedy 
labyappeaL 

EUbbas  Cobpus.— Jthmmknt  akd  Pbookbdinos  or  Anotbbb  Coicfitxnt 
CouBT  CAHKOT  Bi  BsvuED  upon  hobecu  corpus.  After  conviction  by  a 
oourt  having  Jnriadictionf  though  the  conviction  may  be  irregolar  or 
enoneooa,  the  party  ia  not  entitled  to  thia  writ.  Hia  remedy  ia  by 
«ppeaL 

Hatwab  Ck>EPua.— PBoVmoirs  ov  Cods  Pebkittiiio  Dsouioks  ov  Cok< 
MTTTDfo  MAOI8T&ATB8  TO  Bi  Bbyikwbd  npon  hobeos  €orpu$  refer  only 
to  preliminaiy  ezaminationa,  and  not  to  convictiona  by  anch  magiatratea. 

Habbas  Ck>BFUB— Rbvibw  ov  Dboision  ov  Iitrbiob  CotTBT.— Upon  hahtxu 
corpuB  the  jndgment  of  amagiatrate  ia  aa  final  and  eondnaive  aa  that  of 
a  court  of  general  juriadiotton,  and  it  ia  no  more  allowable  to  reviae  the 
one  than  the  other  npon  thia  writ. 

Obbtiobabi.  Platt  waa  convicted,  under  an  ordinance  of  the 
city  council  of  Iowa  C^ty,  of  selling  goods  at  auction  within  the 
city  limits  without  a  license  so  to  do.  His  trial  was  l^efora 
the  poUce  magistrate,  and  upon  his  conviction  he  was  placed  in 
the  custody  of  the  sherifi^  Hamson.  While  ao  detained  he  sued 
out  a  writ  of  hah&u  corpus^  claiming  that  he  was  illegally  re- 
strained of  his  Uberty,  as  the  ordinance  under  which  he  was 
oonTioted  was  null  and  Yoid,  for  want  of  power  in  the  city 
oounoily  under  its  cbarter,  to  pass  the  same.  TTpon  tins  pro- 
oeeding  Flatt  was  disdhaiged,  wherefore  Harrison  prosecutes  this 
writ. 

Im  and  Ocmpcmy^  for  the  plaintiff  in 

md  Mmkyf  for  the  defendant  in  en 
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By  Conit^  Wright,  0.  J.  The  discbarge  of  the  prisoner  ia 
att(;mpted  to  be  Bostained  upon  the  ground  that  the  city  coun- 
cil had  no  power  to  pass  the  ordinance  under  which  he  was 
conWcted.  It  seems  to  us,  however,  that  we  should  first  in- 
quire whether  the  district  court  had  anj  power  or  authority  to 
examine  into  the  legality  or  regularity  of  the  conviction  under 
this  writ.  For  if  there  was  no  right  to  make  tlus  examination 
thon  it  is  immaterial  to  the  present  inquiry  whether  the  council 
had  or  had  not  the  power  to  pass  the  ordinance.  To  this  quea- 
tion^  therefore,  we  direct  our  attention. 

The  police  magistrate  of  Iowa  City  is  conservator  of  the  peace ; 
u  vested  with  exclusive  original  jurisdiction  for  the  violation  of 
the  city  ordinances;  and  with  criminal  and  civil  jurisdiction  lim- 
ited to  said  city.  From  his  decisions  ap|)eals  are  allowed  to  the 
district  court  of  the  county  in  all  cases,  in  the  same  manner  as 
ap|)oals  from  the  judgment  and  decisions  of  a  justice  of  the 
pt)aco:  Laws  of  1857,  p.  435,  c.  255,  sees.  1,  2.  In  this  case  it  U 
conceded  that  an  ordinance  was  passed  and  in  force  punish iii;^ 
the  oflcnse  with  which  the  petitioner  was  charged,  and  for  whicli 
he  was  convicted.  It  is  also  adiuittod  that  the  magistrate  ha  J 
jurisdiction  to  hear  and  determine  the  case;  that  he  did  hear  auvl 
determine  it,  finding  the  petitioner  guilty,  and  ordering  him 
into  custody.  But  the  argument  is,  that  the  ordinance  w:is 
passed  without  authority  of  law,  and  was  null  and  void.  Whether r 
it  was  or  not  was  a  legitimate  subject  of  inquiry  by  the  magistnite, 
in  the  same  manner  as  any  other  question  which  might  be  pi^e- 
sented  for  his  adjudication.  And  being  determined  by  him  aJ- 
verae  to  the  position  of  the  prisoner,  his  remedy  was  by  appeal  or 
writ  of  error,  and  not  by  habeas  corpus.  It  is  not  a  case  where 
a  court  has  acted  without  having  jurisdiction.  On  the  contrary, 
the  most  that  can  be  claimed  is,  that  the  magistrate  erred  in 
deciding  that  the  ordinance  was  in  force,  and  that  the  city  had 
the  power  and  authority  to  provide  for  the  punishment  of  the 
offense.  Such  cases  we  do  not  think  can  be  reviewed  in  this 
manner.  The  petitioner  has  a  perfect,  well-defined,  and  com- 
plete remedy  in  the  regular  and  usual  method  of  appeal  After 
conviction  by  a  court  having  jurisdiction,  though  the  convic- 
tion may  be  irregular  or  erroneous,  the  party  is  not  entitled  to 
tills  writ.  The  judgment  and  proceedings  of  another  compe- 
tent court  cannot  be  revised  upon  habea»  eorpm.  This  we 
understand  to  be  well  settled:  Commonwealth  v.  Leeky^  1  Watts, 
68  [26  Am.  Dea  37];  Com  of  Yates,  4  Johns.  317;  2  Kent's  Com. 
26.  33;  Storw'  v.  State,  4  Ma'sH;  RiUffs  Case,  2  Pick.  172;  Bamk 
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e/*  United  Siaiei  Y.  Jenktm,  18  Johns.  305;  JRv  parts  Watkin$,  t 
Pet  193;  Joknmm  r.  United  States,  S  MoLmd,  89;  Code,  seoa 
2245-224& 

Under  the  code,  it  is  tnie  that  the  prooeedings  of  a  oommiV 
ting  magistrate  may  be  reyiewed  upon  habeae  eorpue,  but  not 
after  conyiction  and  ezecation  awarded.  The  proTisions  of 
the  code  refer  to  preliminary  examinaUons  to  ascertain  whether 
ail  ofTense  has  been  committed,  and  where  the  defendant  has 
been  conmiitted  to  answer  Kefore  the  district  ooort  for  the 
offense  charged*  After  conviction,  however,  by  the  magistrate, 
for  an  offense  within  his  jurisdiction,  the  judgment  is  final  and 
conclusive  until  reversed  on  appeal  or  writ  of  error.  Such  con« 
viction  is  as  final  and  oonclusive  as  that  of  a  court  of  general 
jurisdiction,  and  it  is  no  more  allowable  to  revise  the  one  than 
the  other,  by  a  proceeding  of  this  character. 

Judgment  reversed. 


PaisoNEa  MUST  Bs  RiLiASXD  UPON  HiBiAS  Coapus  wHKir  n  Atteamm 
that  ha  waa  convicted  uider  an  nnoonatitntional  ttatote:  f%»her  v.  McOirr, 
61  Am.  Dec.  381,  and  note.  Oasea  holding  that  a  priaoner  may  be  discharged 
upon  the  groond  that  he  was  convicted  under  a  void  mnnioipal  ordinanoe  ara 
collected  in  note  to  Comrnonwealth  v.  Leeky,  26  Id.  48. 

Upon  Habeas  Corpus,  only  Quistiok  Which  Court  can  Considbr  la. 
Did  the  coart  which  made  the  order  of  commitment  have  juriodiction  ovei 
the  sahject-matter?  If  it  did  not,  the  judgment  was  coram  non  judke  and 
void,  and  the  pnrohaser  would  be  entitled  to  his  discharge,  but  the  court  have 
no  authority  to  discharge  the  petitioner  upon  the  ground  that  the  lower  oour! 
erred  in  its  judgment  of  the  law;  Ux parte  Adams,  59  Am.  Deo.  234,  and  note^ 

AocusBD  HAS  Right  to  Ofter  Evidxnox  on  Habka.s  Corpus,  touching  his 
guilt,  when  he  is  in  custody  on  a  warrant  of  commitment,  after  preliminary 
examination,  and  before  indiotment;  JSso  parte  MaJwne^  68  Am.  Dea  111. 

JUDOMXNTS  OP   SUBORDINATl  CoURTS  CANNOT  BE  ATTACKED  UPON  HaBBAI 

Corpus,  however  erroneous  they  may  be  on  appeal  or  writ  of  error,  whers 
Jurisdiction  of  the  person  and  subjeot-matter  has  been  acquired:  9FtSuii»Mm'i 
Otue,  67  Am.  Dec.  374. 

The  principal  case  is  omD  to  the  point  that  the  writ  of  habea»  eorpm 
•annot  be  made  to  serve  the  pnrpoee  of  a  writ  of  error  in  JBs  pairie  ffolman^ 
tS  Iowa,  98,  and  RM  v.  McDonald,  29  Id.  333.  It  U  again  dted  in  Jaehon 
V.  Boyd,  03  Id.  639,  where  the  oonrt  hold  that  even  admitting  that  the  pris- 
oner was  proseoated  in  the  name  of  the  state  instead  of  the  town,  and  f  urther^ 
that  his  motion  for  a  change  of  fenne  shoold  hava  been  graatad»  habeoi  eorpm 
Is  not  his  proper  rassady. 
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{9  lovA,  gr.j 

FntAui  MMM  Bsnr  Sbduoid  whilb  MnroB»  hbb  Fathxb  has  Bight 
OF  Acnov  VOR  SiroH  SxDUunoy  after  aha  Attains  her  majority.  Thia 
right  of  action  ia  not  taken  away  or  negatived  by  the  provision  of  the 
statute  which  gives  to  an  nnnuoried  female  the  right  to  prosecute  an 
action  for  her  own  seduction* 

flUNTcnoN — ^EzncpiiABT  Damaobs. — ^Father,  in  an  action  for  the  sednotioo  of 
his  daughter,  may  recover  exempUry  damages.  This  right  is  not  affected 
by  the  statute  giving  the  daughter  an  action  for  the  sune  seduction,  in 
which  she  may  recover  damages,  although  it  may  result  in  defendant 
having  such  exemphuy  damages  twice  assessed  against  him  in  a  dvil 
suit 

Ik  Casb  ov  SiDnonoN  ov  Davohtkr,  Injitrhs  to  Hkb  akd  vo  hu 
Fatkxb  ark  Skpa&atje  and  Distinct,  and  there  is  nothing  incompatible 
or  inconsistent  in  the  idea  that  both  grew  out  of  the  same  act  by  defend- 
ant; or,  under  a  statute  giving  each  an  action  therefor,  that  exemplary 
damages  should  be  allowed  in  each  case. 

^  V  Action  vor  Seduction  ov  PLAiNnrr's  Daughter,  ir  Dkvxndant  Visited 
HER  A3  Suitor,  and  used  'arts,  flatteries,  persuasions,  and  promises  of 
marriage  to  induce  her  to  have  connection  with  him,  these  facts  may  be 
considered  in  aggravation,  and  to  increase  the  plaintiff's  damages.  This 
evidence  does  not  refer  to  a  promise  of  marriage,  or  a  breach  thereof, 
evidence  of  which  cannot  be  given  in  this  action,  either  as  a  basis  of  it 
or  as  affecting  the  damages. 

V  r  Action  bt  Plaintiff  for  Seduction  of  his  Daughter  Hb  mat  Givb 
IN  Evidence  Terms  upon  which  defendant  visited  lus  house,  and  that 
he  was  paying  lus  addresses  to  the  daughter  upon  the  promise,  and  with 
the  intention,  of  marriage. 

Plaintiff,  in  Action  for  Seduction  of  his  Daughter,  mat  Bboover 
Damages  on  Account  of  his  Wounded  Feeungs,  and  on  account  of  his 
anxiety  as  the  parent  of  other  children,  whose  morals  may  be  cormpted 
by  the  example. 

Old  Idea  of  Loss  of  Servigbs,  which  Lay  at  Foundation  of  AonoK  warn 
Seduction,  has  given  way  to  the  more  enlightened  and  refined  views  d 
the  social  relation. 

In  AcmoNs  for  Seduction,  Damages  arb  Vkbt  Much  nr  DucRxnov  of 
JuRT;  where  the  act  of  seduction  is  proved,  all  the  aggimvating  cirouft 
stances  that  follow  come  in  by  way  of  increasing  the  damages. 

CzoEssiVB  Damages. — In  Actions  for  Seduction,  the  rules  relatiag  to 
excessive  damages  are  very  liberal.  It  is  only  under  extraordinaiy  ab" 
oumstances  that  the  court  will  interfere  upon  that  ground. 

» 

AoTioir  by  plaintiff  for  the  seduotion  and  debaoohing  of  hit 
daoghter.  The  jury  awarded  him  three  thooaand  doUan  dam* 
agea.  Defendant  appealed.  The  facts  in  the  case  and  defend* 
anVa  points  apon  appeal  are  stated  in  the  opinioiL 


i 
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Stmiry  and  McOaim^  for  the  appellant. 

lAMy  Subbardj  and  Stephens,  for  the  appellee. 

By  Gourty  Stocktov,  J.  The  qnestiana  arising  under  the  first 
■eoondy  third,  and  foorth  heads  of  the  assignment  of  errors  have 
not  been  discossed  bj  defendant^  but  have  been  abandoned  by 
him.  Onr  ATft-miiMifiATi  of  the  errors  assigned  will  be  confined 
to  those  arising  under  the  fifth  and  sixth  specifications,  and 
growing  out  of  the  instmotions  given  and  refnsed  hj  the  conrU 

At  the  request  of  the  plaintifiT,  the  court  charged  the  jury  that 
**  if  the  daughter  of  the  plaintiff  was  a  minor  at  the  time  of  the 
seduction  alleged  in  the  petition,  and  if  she  was  seduced  anil 
debauched,  as  alleged,  a  right  of  action  accrued  to  the  plaintiit 
at  the  time  of  the  seduction.**  The  defendant,  on  the  othe* 
hand,  asked  the  court  to  charge  that  "if  the  daughter  was  i. 
minor  at  the  time  of  the  seduction,  and  the  suit  was  not  brough\ 
by  the  father  for  the  injury  during  her  minority,  that  then  the 
right  of  action  was  in  the  daughter  alone,  and  the  action  cannot 
be  maintained  by  the  father."  This  instruction  asked  by  the 
defendant  was  refused  by  the  court.  We  think  there  was  no 
error  in  such  refusal,  nor  in  giving  the  instruction  asked  by  the 
plaintiff.  The  remedy  is  giyen  to  the  father  for  the  seduction 
of  his  minor  daughter:  Code,  sec.  1697;  and  he  may  maintaia 
the  action  after  she  has  attained  her  majority  for  her  seduction 
while  a  minor.  The  attaining  the  age  of  majority  by  her  does 
not  take  away  the  father's  right  of  action;  nor  is  it  either  taken 
away  or  negatiTed  by  the  provisions  of  the  statute,  which  gives 
to  the  unmarried  female  the  right  to  prosecute  an  action  for  her 
own  seduction:  Code,  sea  1696;  2  GreenL  Ey.,  sec.  572;  3 
8teph.  N.  P.  2353. 

We  are  next  to  consider  what  facts  a  plaintiff  may  give  in 
evidence  in  aggravation  of  damages;  and  for  what  exemplary 
damages  may  be  given.  It  is  urged  by  defendant  that  as  tlio 
statute  authorises  the  daughter  to  sue  in  her  own  name  for  her 
■eduction,  and  to  recover  damages  for  all  the  injury  she  may 
have  sustained,  the  fiither,  in  any  suit  brought  by  him,  is  not 
entitled  to  exemplary  damages,  and  can  only  recover  for  the  loss 
of  service  and  the  actual  expense  of  sickness.  We  do  not  con- 
eur  i4  these  views.  Under  the  old  system  of  pleading,  the 
•etion  for  seduction  was  eminently  a  legal  fiction;  it  was  based 
upon  the  relation  of  master  and  servant^  and  upon  the  loss  of 
service  in  consequence  of  the  seduction.  Though  the  rule  has, 
in  Bngiftn^^  been  lelaxed  2is  to   what  damages    may  be  allowed. 
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jret  BB  to  the  right  of  recovery  Uie  English  aathorities  still 
adheve  to  the  idea  on  which  the  action  is  founded;  and  where 
there  is  no  loos  of  service,  there  can  be  no  relief:  Grirmdl  v, 
W$USf  7  Man.  A  Gr.  1033.  Oar  statute  has  so  far  swept  awaj 
these  fictions  as  to  provide  a  remedy,  not  for  the  father  only, 
but  for  the  daughter  also;  and  not  only  may  she  prosecute 
an.  action  in  her  own  name  for  her  induction,  but  where  she  is  at 
the  time  of  the  seduction  a  minor,  her  father,  mother,  or  guar- 
dian may  maintain  an  action,  though  she  be  not  living  with  nor 
in  the  service  of  the  plaintiff,  and  though  there  be  no  loss  of 
service:  Code,  sees.  1696,  1697.  The  providing  the  remedy  for 
the  daughter  should  not  be  construed  as  taking  away  that  of  the 
father,  or  as  restricting  his  damages  to  the  loss  of  service,  or 
actual  expenses  incumxl;  especially  since  the  relation  of  master 
and  servant  need  not  be  shown  to  exist,  and  there  may  have 
been  no  actual  loss  of  service  proved. 

Upon  the  question  whether  the  father  may  not  maintain  the 
action,  though  the  daughter  be  of  full  age,  if  living  in  his  fam- 
ily and  rendering  him  service,  we  do  not  wish  to  be  understood 
as  expressing  any  opinion:  See  CIctrk  v.  Fiieh^  2  Wend.  462  [20 
Am.  Dec.  639];  Nickleson  v.  Stryker,  10  Johns.  117  [6  Am.  Dea 
318];  SargerU  v. ,  6  Cow.  115. 

It  is  urged,  as  a  further  reason  why  the  plaintiff  should  not 
recover  in  this  action  for  more  than  the  loss  of  service  and 
actual  expenses  incurred,  that  defendant  is  still  liable  to  an 
action  for  seduction  by  the  daughter;  and  if  the  father  may 
recover  exemplary  damages,  ic  may  result  in  their  being  twice 
claimed  against  him  in  a  civil  suit,  and  the  defendant  is  in  danger 
of  being  twice  punished  for  the  same  injuiy.  It  is  not  neoes- 
sary  for  us  to  inquire  at  this  time  what  the  rule  of  damages 
Bhould  be  in  an  action  by  the  daughter  as  plaintiff.  If  actions 
are  brought  by  both  the  father  and  the  daughter,  we  suggest 
that  the  jury  may  consider  every  fact  which  goes  to  the  injuiy 
of  the  plaintiff,  whether  in  mind,  body,  or  estate,  and  may  give 
damages  commensurate  with  the  injury  sustained.  The  proof 
will  be  confined  in  each  case  to  the  damages  resulting  to  the 
plaintiff  alone,  and  not  to  another;  nor  to  the  plaintiff  jointly 
with  another.  The  injury  to  the  father  is  distinct  from  the  in- 
jury to  the  daughter.  They  are  different  in  character,  and  there 
is  nothing  incompatible  or  inconsistent  in  the  idea  of  both  result- 
ing from  the  one  wrongful  act  of  defendant.  In  the  present 
cause  we  see  no  good  reason  why  the  rule  as  to  plaintiff^i 
damBge3  should  be  changed.     When  the  action  was    based  upon 
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the  mere  loss  of  seirice,  the  damages  were  Tery  much  at  large^ 
and  in  the  discretion  of  the  jury;  and  exemplary  damiages  might 
always  be  ^^ven:  IngertdU  t.  Jotub^  5  Barb.  661;  Sedgwick  on 
Damages,  542.  Mnch  more  may  exemplary  damages  be  now  given 
Then  the  yaaj  are  to  look,  not  to  the  loss  of  service,  bat  to  the 
damages  reaolting  from  all  that  the  father  can  feel  from  the  nature 
of  the  ii^jury. 

The  oourt  charged  the  jury  that  ''if  the  defendant  yiaited 
the  daughter  of  plaintiff  as  a  suitor,  and  used  arts,  flatteries, 
persuasions,  and  promises  of  marriage  to  induce  her  to  have 
connection  with  him,  these  facts  may  be  considered  by  them  in 
aggravation,  and  to  increase  the  plaintiff's  damages.''  We  think 
there  was  no  error  in  this  instruction.  The  objection  taken 
to  it  by  defendant,  that  plaintiff  was  not  entitled  to  give  in 
evidence  a  breach  of  promise  of  marriage  in  order  to  enhance 
the  damages,  is  made  under  a  misapprehension  of  the  language 
and  tenor  of  the  instruction.  l!he  language  does  not  necessa- 
rily refer  to  a  promise  of  marriage,  nor  to  a  breach  thereof  by  the 
defendant.  No  proof  of  such  promise  was  sought  to  be  given 
to  the  jury.  The  law  is  well  settled,  as  claimed  by  defendant, 
that  no  evidence  can  be  given  of  any  such  promise  either  as  the 
basis  of  the  action  or  the  measure  of  damages.  It  is  permitted, 
however,  to  ask  the  daughter  whether  the  defendant  was  pay- 
ing his  addresses  to  her  in  an  honorable  way:  Dodd  v.  If  orris,  3 
Camp.  519.  And  plaintiff  may  give  in  evidence  the  terms  on 
which  defendant  visited  his  house,  and  that  he  was  paying  his 
addresses  to  the  daughter  upon  the  promise  and  with  the  intention 
of  marriage:  EUiott  v.  Niddin,  5  Price,  641;  Tullidge  v.  Wade,  3 
Wils.  C.  P.  18;  Caprand  v.  BcUmand,  3  Steph.  N.  P.  2356;  GreenL 
£v.,  sec.  519. 

In  Oover  v.  DUlf  3  Iowa,  337,  which  was  an  action  by  the 
female  to  recover  damages  for  her  seduction,  it  was  held  by  this 
oourt  that  it  was  not  sufficient  for  the  plaintiff  to  show  alone 
that  defendant  had  sexual  intercourse  with  her;  but  she  must 
show  that  he  had  accomplished  his  purpose  by  some  promise 
or  artifice,  or  that  sbe  had  been  induced  to  yield  to  his  embraces 
by  his  flattery  or  deception.  If,  without  being  deceived,  and 
without  any  false  promises,  deceit,  or  artifice,  she  voluntarily 
submits  to  the  improper  connection,  the  law  affords  her  no 
remedy.  Upon  these  considerations,  the  court  held  that  when 
ofiered  with  a  view  of  showing  the  manner  in  which  the  defend- 
ant  accomplished  his  purpose,  there  was  no  error  in  suffering 
plaintiff  to  prove  a  promise  <^  marriage.      We  believe  that  all 
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the  aathorities  oonear  that  seduction  is  genenJlj  nude  oat  hy  a 
tndn  of  ciicamsta2ioeB;  among  which  may  be  ennmeEated,  oonri- 
■hip,  or  oontinned  attentions  for  a  length  of  timcy  and  the 
practice  of  arts  and  managements,  promises  and  persnarionis 
calculated  to  deoelTe  and  mislead  the  too-confiding  female. 

The  court  further  chaiged    the   jurj  that  "damages  may  bo 
given,  not  only  for  the  loss  of  service  and  actual  expenses,  but 
also  on  account  of  the  wounded  feelings  of  the  plaintiff,  and  his 
anxiety  as  the  parent  of   other   children  whose    morals  may  be 
corrupted  by  the  example."     It  is  contended  by  defendant  that 
the    charge   of  the   court  enlarges  the  measure  of  the  plaintifPa 
damages  to  an  extent    not  warranted    by   the  authorities]    and 
while  it  is  conceded  he  may  recover  for  the  wounded  feeUngs,  yet 
it  is  urged   that  he  cannot  recover   for  anxiety  of  mind  caused 
him   as   the  parent  of  other  children,  whose  morals  may  be  cor- 
rupted  by  the  example    set    before    them    in  the  family.     This 
question  may  be  considered  as  long  since  settled,  on  the   author- 
ity of  Lord  Eldon,  while  chief  justice  of  the  common  pleas,  in 
the  case  of  Bedford  v.  McKnawl,  3  Esp.  N.*P.  119.     "In  point 
of  form,"  he  says,   "the  action  only  purports   to  give  a  recom- 
pense for  loss  of  service;  but  we  cannot  shut  our  eyes  to  the  fact 
that  this  is  an  action  brought  by  a  parent    for    an  injury  to  her 
child;  in  such  case,  I  am  of  opinion  that  the  jury  may  take  into 
consideration  all  that  she  can  feel  from   the    nature  of  the  loss. 
They  may  look  upon  her  as  a  parent  losing  the  comfort,  as  well 
as  the  services  of  her  daughter,  in  whose  virtue  she  can  feel  no 
consolation;  and  as  the   parent  of   other  children,  whose  morals 
may  be  corrupted   by  her  exampla"     So  in   Clark  v.   Fiichy   2 
Wend.  461  [20  Am.  Dec.  639],  Savage,  C.  J.,  says:   "The  action 
is  supported,  not  so  much  to  remunerate  in  damages  for  the  loss 
of  service  and   expenses   incurred,   as  to  punish  the  offender  for 
his   dishonorable   and   disgraceful  conduct^  by  way  of  atonement 
for  the  injuij  inflicted  upon    the  subject  of    his  seductive  acts, 
and  upon  her  parents  and  their  family."     See  also  Orable  v.  Mcsr- 
grate,  3  Scam.  373  [38  Am.  Dec.  88]. 

The  old  idea  of  the  loss  of  menial  services,  which  Liy  at  the 
foundation  of  the  action,  has  gradually  given  way  to  more  en- 
lightened and  refined  views  of  the  social  relations.  The  services 
of  the  child  are  not  regarded  as  alone  of  value  to  the  parent 
The  society  and  attentions  of  a  virtuous  and  innocent  daughter 
are  come  to  be  properly  appreciated;  and  the  loss  sustained  by 
the  parent  from  the  corruption  of  her  mind,  and  the  defilement 
ef  her  person,  by  the  guilty  seducer,  is    considered   ground    for 
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dasuiges  oonaistent  even  with  tbe  fint  principlM  of  the  action: 
HtwiU  Y.  Pfime^  21  Wend.  82.  It  was  held  by  Lord  Eldon  in 
Chaimb€T9  Y.  Irwin^  1800,  oited  in  note  to  Andrews  y.  Atkeif,  8 
Car.  &  P.  7,  that  the  jury  were  to  look  not  merely  to  the  Ion 
of  aervioei  bat  to  the  wounded  feelings  of  the  party;  and  by  Lord 
Ellenboroogh  in  Southemwood  v.  Hanuden^  1805,  oited  in  the 
■ame  note,  that  damages  may  be  given  for  the  loss  which  tbe 
fiither  sustained  by  being  deprived  of  the  society  and  comfoiii  of 
his  childy  and  by  the  dishonor  which  he  had  received:  Andrews 
Y.  A$kei/f  supra;  and  Sedgwick  on  Damages,  542.  The  same 
learned  judge  held  that  where  the  plaintiff  had  adopted  and 
bred  np  the  daughter  of  a  fnend  and  comrade,  from  her  in- 
fancy, standing  as  he  did  to  her  in  the  relation  of  parent,  he 
was  entitled  to  recover  damages  beyond  the  mere  loss  of  service, 
aggravated  in  this  instance  by  the  injury  done  to  the  object 
on  whom  he  had  placed  Lis  affections:  Irwin  v.  Dsairman^  11 
East,  23.  In  Andrews  v.  Askey^  supra^  the  jury  were  directed 
that  they  might  give  damages  for  the  distress  and  anxiety  of 
mind  felt  by  the  plaintiff,  and  in  IllinoLa  it  has  been  held  that 
the  jury  may  award  him  compensation  for  the  dishonor  and  dis- 
grace cast  upon  him  and  his  family,  and  for  being  deprived  of 
the  society  and  comfort  of  his  daughter;  the  court  saying  that 
''in  vindictive  actions — and  this  is  now  regarded  as  one — the 
jury  are  always  permitted  to  give  damages,  for  the  double  pur- 
pose of  setting  an  example,  and  punishing  the  wrong-doer:" 
Grahle  v.  Mcvrgravs^  3  Scam.  373. 

As  to  the  rule  of  damages  by  which  the  jury  are  to  be  gov- 
erned in  making  up  their  verdict,  we  remark,  as  before,  that  the 
damages  are  very  much  in  the  discretion  of  the  jury;  where  the 
act  of  seduction  is  proved,  all  the  aggravating  circumstances 
that  follow  come  in  by  way  of  increasing  the  damages:  Ilewiti 
V.  PrimSj  supra.  We  think  the  court  did  not  err  in  charging 
that  the  defendant's  attentions  to  the  daughter  as  a  suitor,  and 
the  arts,  flatteries,  persuasions,  and  promises  made  use  of  by 
him  to  accomplish  his  ends,  may  be  taken  into  consideration  by 
the  jury  in  estimating  the  damages.  These  go  to  make  out, 
not  merely  the  fact  of  seduction,  but  the  guilty  motive  of  the 
act,  which  enters  so  largely  into  the  question  of  damages,  and 
which  may  influence  to  so  great  an  extent  the  verdict  of  the 
jury,  where,  as  in  this  action,  they  are  permitted  to  give  as 
damages  more  than  simple  compensation  for  the  actual  injury 
sustained.  As  resulting  from  the  difficulty  in  laying  down  any 
fixed    role  of  damages,   it    has  been   lield    that  the  action    for 
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seductioQ  is  exempted,  hj  peculiar  oon8icler»tioQ%  from  the 
interferexioe  of  ootirts,  on  the  ground  of  ezeeBsiTe  damages; 
and  tmlesa  under  extraordinary  circumstances,  as  where  the 
verdict  is  scT  great  as  to  raise  the  suspicion  of  partialitj  or  pas- 
sion, the  finding  of  the  jury  will  not  be  disturbed.  It  is  their 
Judgment,  and  not  that  of  the  court,  which  is  to  determine  the 
amount  of  damages:  SargmU  y.  Denniscn^  0  Cow.  106;  McCon- 
nell  V.  Ilamptim,  12  Johns.  234:  Walker  y.  Smith,  1  Wash.,  sec. 
152. 
Judgment  affirmed. 


SsDVcnoir. — Thii  qneition  b  preiented  at  length  la  note  to  Weaver  r. 
Bachert,  44  Am.  Deo.  164-179,  and  the  following  qneetions  raised  in  the 
principal  case  discussed:  Right  of  female  to  sue  for  her  own  seduction:  Id. 
165.  Parent's  right  to  sue  for  seduction  of  his  daughter:  Id.  166.  The 
vTong  to  the  father  is  distinct  from  the  wrong  to  the  daughter,  and  a  former 
recovery  by  one  is  no  bar  to  an  action  by  the  other:  Id.  171.  Admissibility 
of  evidence  of  promise  of  marriage:  Id.  17fi.  Measure  of  damagea  Exem- 
plary damages  should  be  allowed.  Also  damages  are  reooverable  for  injury 
to  reputation  of  plaintiff's  family,  and  on  account  of  his  wounded  feelings  as 
a  parent:  Id.  178. 

Action  bt  Father  ior  Ssductton  of  his  Daughter  will  not  La 
when  the  daughter  is  of  full  age,  and  not  living  in  the  father's  family,  but 
In  the  actual  employment  of  another  person,  though  working  under  a  con* 
tract  made  by  her  father,  who  was  to  receive  her  wages:  MeDaniel  ▼.  Ed- 
wardSf  47  AuL  Dec.  331.  But  if  the  relation  of  master  and  servant  exists 
between  a  parent  ac«i  his  daughter  over  twenty-one  years  of  age,  he  must 
maintain  the  action,  and  the  slightest  act  of  service  will  be  held  to  oonsU* 
tute  this  relation:  Vossel  v.  CoU,  Id.  136.  A  father  may  maintain  an 
action  for  the  seduction  of  his  minor  daughter  whom  he  has  emancipated 
and  who  is  living  away  from  home,  with  defendant,  with  no  intention  ol 
returning:  Boyd  v.  Byrdf  44  Id.  740. 

Action  roR  Skductton  is  Pounded  upon  Sufposed  Lossi  ot  Sbrtici 
BT  Plaintiff:  Bartley  v.  Richimyer^  63  Am.  Deo.  338;  VoueU  v.  CoUy  47 
Id.  136. 

KxENfpLART  Damages  mat  be  Allowed  in  Actions  for  SsDrcnoNt 
AfcA  ulmj  V.  Bttrkhead,  55  Am.  Dec.  427. 

Tub  PRINCIPAL  CASE  IS  CITED  iu  Smith  V.  MUbum,  17  Iowa,  35,  as  hAV« 
ing  been  a  previous  decision  of  the  Iowa  courts  upon  the  question  of  seducy 
lion;  but  the  questions  discussed  in  the  two  cases  are  in  no  wise  similar.  II 
is  aUo  cited  in  Ddvee  v.  Boardman^  20  Id.  448,  to  the  point  that  the  fact  ol 
Illicit  intercourse  between  the  plaintiff  and  defendant,  if  proved,  would  not 
of  itself  establish  the  charge  of  seduction,  but  that  It  is  also  neoessary  for 
plaintiff  to  prove  that  her  oonsent  thereto  was  obtained  by  flattery,  promlseag 
or  other  artifioes  used  by  the  defendant. 
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State  v.  Abrahams. 

[6  Iowa,  U7.] 

Tmoacunojf  mat  bm  Rsquz&ed  to  Elbct  upon  Whicb  Comrr  of  Li*. 
picncBrr  CiiABonia  Moks  than  Oki  Oirnsi  It  will  go  lo  irUL 
If  the  def ondant  haa  pleaded  not  guilty,  he  ihonld  be  allowed  to  with* 
draw  his  plea  in  order  to  demand  inch  election.  But  there  is  no  inoon* 
gmity  in  permitting  him  to  reqnire  anoh  election  while  his  plea  of  not 
goUty  la  pending. 

SlATun  wHXir  Discanxs  but  0ns  Otfxnsb— P&acticb  on  Indictment 
THXRXUNDnt.  —A  statnte  which  enacts  that  if  any  peraon  let  a  honse^ 
knowing  that  the  leasee  intenda  to  oae  it  for  the  porpotea  of  prostitntioa 
or  lewdneia,  or  knowingly  permits  saoh  lessee  to  nse  the  same  for  such 
purpose,  deacribes  Init  one  offense^  Under  an  Indictment  charging  each 
of  these  acta  in  different  coonts,  the  jury  should  find  a  verdict  of  gnilty 
mpon  the  oonnt  to  which  the  evidence  applies,  and  not  gnilty  npon  the 
other. 

Tmn  WHKTBVB  Statute  or  iNDicrMBtT  Pbovidis  ob  Cbabobs  Mobs 
THAN  Onb  OmNSB  Is  sometimes  the  identity  of  the  eridenee  rsqnired 
to  prove  the  offense.  The  better  one  is  the  power  to  plead  a  former 
acquittal  or  conviction. 

Pbosbcution  MAT  Adducb  Witnbss  at  Tbial  whosb  Namb  u  not  In« 
DORSKD  UPON  INDICTMENT,  if  he  was  not  examined  before  the  grand 
Jnry  at  the  time  the  indictment  was  found. 

Undbb  Statute,  thisb  is  No  Distinction  bbtwbbn  Act  of  LrmNO 
HousB  for  the  express  purpose  of  prostitution  and  ihe  letting  it  for  a 
proper  purpoae»  and  afterwards  knowingly  permitting  it  to  be  used  for 
such  purpose. 

AflBBNT  to  Usb  Of  HouSB  FOB  PuBPoexs  Of  PBonTTUTTON,  Under  a  statute 
making  it  an  offense  for  a  person  to  permit  a  house  which  he  has  leaaM 
to  be  used  aa  a  house  of  prostitution,  where  the  original  letting  was  law- 
fnl,  in  order  to  couTiot  the  defendant  the  jury  must  find  that  he  did  some 
affirmative  act,  or  made  some  declaration,  from  which  to  conclnde  his 
assent.  A  silent  assent  in  his  own  mind,  wholly  uncommnnicated,  and 
not  acted  on,  would  not  Justify  his  conviction. 

•  iNDlcmiHT  tinder  soction  2712  of  the  code,  which  proyides 
that  it  shall  be  unlawful  for  any  person  to  let  any  houae,  know- 
ing that  the  lessee  intends  to  use  it  as  a  place  or  resort  for  the 
purposes  of  prostitution  and  lewdness,  or  knowingly  permits 
such  lessee  to  use  the  same  for  such  purpose.  The  opinion 
states  the  case. 

Jkurwin  tmd  HaU^  for  the  appellant 
Rieet  eUiamey-^eneral^  for  the  statci 

By  Court,  Woodward,  J.  The  defendant  moved  for  a  rule  o» 
the  prosecuting  attorney  directing  him  to  elect  on  which  of  the 
gflfemmg  charged   in    the   indictment   he    would    proceed    to   ttialy 
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which  motion  was  OTerruled.      A  bill  of  exceptioDB   shows  thai 
wh«n  this  motion  was  made  the  plea  of  not  goiltj  had  been  filed, 
which  defendant  asked  leave  to  withdraw,   in   order  to  file  the 
motion/  bat  that  the  court  refused  leave,  upon  which    the  de- 
fendant made  the   motion,   notwithstanding  the  pendency  of  the 
plea.      A  defendant's  rights  may  be  serionslj  oompromitted  by 
Lis  being  compelled  to  go  to  trial  npon  an  indictment  charging 
more   than  one  offense,   and   we  do  not  think   that  his  having 
pleaded  is  sufficient  to  deprive  him  of  the  right  to  an  election 
by  the  prosecutor,  but  the  court  should   have  permitted  him  to 
withdraw  the  plea  for  that  purposa     And  in  truth,   no  ipcon- 
gruity  is  perceived  in  his  being  permitted   to  require   the   elec- 
tion  while  the   plea  of  not  guilty  is  pending,  for  if  that  plea  is 
pleaded  to  the  whole  indictment,  it  would  still  be  a  good  plea  to 
such  charge  as  should  remain  after  the  election.      However,  it  is 
not   essential  to  determine  whether  this  is  a  sufficient  ground  to 
reveree  for  other  and  more  important   questions  arising.     But  it 
does   not  appear  clearly  whether  the  court  overruled  the  motion 
upon  the  above  ground,  or  because  the  indictment  was  held  nr/t 
to  contain  two  offenses.      If  it  was  upon  the  latter  reason,  we 
are  inclined  to  think  the  court  did  not  err.      It  is  often  difficult 
to  determine  whether  a  statute    describes   different   offenses,   or 
one  and  the  same.     It  has  been  held  that  when  an  act  provided 
a  punishment  for  every  person  who  should  buy,    receive,    or  aid 
in  the  concealment  of  stolen  goods,  it  described  only  one  offense, 
the  guilt  of  which   might   be  incurred  by  either  buying,  receiv- 
ing, or  aiding  to  conceal;  and  if  any  indictment  alleged  all  three 
of  these  jointly,  no  objection  could  be  taken  to  it  as  multifarious, 
though  it  might  equally  have  charged    but   one:    Stevau  v.  Com" 
monwealth,  6  Met.  241;  Bishop  Grim.  L.,  sees.  535  et  seq.;    and 
if  each  of  these  or  similar  acts  are  alleged  in  separate  counts  in 
an  indictment,  it  is  common  practice  for  a  juxy  to  find  a  verdict 
of  guilty  upon  those  counts  to  which  the  evidence  applied,  and 
of  not  guilty  on  those  to  which  it  does  not  apply:  Bishop  Grim. 
L.,   sees.  535  et  seq.,  and  sees.  680  et  seq.      The  identity  of  the 
evidence  required  to  prove   the  offense  is  not   always  a   satisfao 
tory   test.      The  better  one  is  the  power  to  plead  a  former  con- 
viction  or  acquittal,   which,   we    think,    applies    to    the  present 
instance. 

Another  error  assigned  is  that  the  court  permitted  a  witness 
to  testify  in  chief  whose  name  was  not  indorsed  on  the  indict- 
ment The  biQ  of  exceptions  shows  that  the  witness  had  not 
been  before  the  grand  jury,    and    was    not  one  of  those   upoa 
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whoae  testimonj  the  indictment  was  found;  end  the  oaae  li 
therefore  diflbient  from  that  where  the  witneas  waa  one  of  thia 
elaaa.  Tlie  qneation  preaented  la  whether  the  proaeoation  ia 
eonfined  to  the  witneaaea  upon  whoae  teatimonj  the  ohaige  ia 
founded,  and  ^hoae  namea  are  indoraed.  We  think  it  ia  not 
Such  a  role  would  greatlj  embarraaa  the  adminiatration  of  ji]a» 
tice  in  the  pcniahment  of  offenaea.  It  would  make  it  neceaaary 
for  the  atate  to  search  for  all  poeaible  evidence  before  it  pre> 
floated  an  indictment,  and  thua  favor  the  eaca])e  of  the  guilty; 
or  it  would  deprive  it  of  much  evidence,  and  even  of  that  which 
la  the  beat  and  the  moat  aatiBfactorj.  There  ia  no  principle  of 
law,  or  of  natural  rights  which  entitlea  a  defendant  to  a  pre- 
vioua  knowledge  of  all  the  witneaaea  to  be  called  agaanat  him. 
Our  atatute  haa  gone  auffidently  far,  probably,  in  giving  him 
the  knowledge  of  those  upon  whoae  information  the  charge  ia 
baaed,  by  requiring  their  namea  to  be  indoraed  upon  the  indiot- 
tnent.  How  far  and  by  what  consequencea  this  ia  to  be  per- 
emptorily enforced  we  do  not  decide.  The  caaea  of  Ray  v. 
StaU,  1  G.  Greene,  316  [48  Am.  Dec  379],  and  Harrvman  v.  State^ 
3  Id.  272,  touch  upon  the  questioQ,  but  do  not  go  &r  towards  set- 
tling the  law.  We  are  of  the  opinion  that  the  statute  ia  not  to  be 
extended  beyond  ita  actual  provision,  which  is,  that  the  namea 
of  material  witneaaea  examined  before  the  grand  jury  ahould  be 
indoraed.  This  may  be  aupposed  to  give  the  accuaed  the  knowL 
«dge  of  all  the  witnessea  known  to  the  proaecuticHi,  and  it  is 
difficult  to  consider  him  entitled  to  more  than  this.  We  cannot 
go  to  the  extent  of  holding  that  the  state  cannot  introduce  tea- 
timony  discovered  subsequently  to  the  finding  of  the  bill 

The  remaining  error  assigned  is  to  the  giving  instructions, 
'which  were  in  substance  the  following:  That  the  law  makes  no 
•difltinction  between  the  act  of  letting  a  house  for  the  express 
poxpoae  of  proatitution  and  the  letting  it  for  a  proper  purpoae 
and  afterward  knowingly  permitting  it  to  be  used  for  such  pur- 
poae; and  that  if  the  jury  find  that  the  defendant  let  the  prem- 
Isea  knowing  the  leaaee  intended  to  use  them  for  the  alleged 
puipoee,  or  if  the  jury  believe  the  defendant  knowingly  per. 
mitted  the  leasee  to  use  them  for  such  purpose,  he  is  guilty  as 
ehaiged  in  the  indictment,  although  at  the  time  he  leased  them 
be  did  not  know  they  were  to  be  so  used,  and  did  not  leaae 
them  for  that  pnipoae.  The  queation  raised  here  is  the  same 
with  that  made  upon  the  motion  for  the  prosecution  to  elect 
vpon  which  ofi^enae  it  would  proceed;  that  ia,  whether  there  are 
-two  offenaea  charged;  and  aa  we  have  held  that  thete  waa  a^ 

JiM,  Dm.  Vob  LZXI— as 
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enor  in  that  diwiinoni  it  foUowB  that|  in  our  opinum,  tbore  is  none 
in  thflWft  instmotiQiis* 

Anothw  error  all^fed  is  to  certain  instmctions  gi^en  hj  ttm 
ooartf  to  amre  at  whidh,  and  their  bearinj^  it  beoomes  neoeenaiy 
io  set  oat  the  sabstanoe  of  sereral  which  were  given.    In  the 
prinoipal   instmotions   the  ooart  oharged  that   ''mere   inaotiyity 
On  the  part  of  the  defendant^  or  fiulnre  to  take  some  stepB,  to 
prerent  the  illegal  nae^  in  not  pennitdng  it,  in  the  sense  coo- 
templated  in  the  law.    An  affirmatiTe  assent  is  neoesBary;  and 
if  the  joij  find  by  the  eridenoe  that  the  defendant  did,  by  any 
sot  or  dedarationi  affirmatiTely  assent  to  the  premiseB  being  so 
used,  after  he  had  knowledge  of   the  puiposes  for  which    they 
were  need,  he  is  guilty  as   ohaiged."     And  further,  that  ''to 
make  defendant  liable^  there  must  be^  on  his  part,  a  oonaent  to 
Buch  use^  either  expressly  given,  or  given  by  his  silent  aoquiea- 
oence."     And  again:   that  ''a  mere  failure  to  interfere,   or  to 
prosecute,  so  as  to  prevent  the  illegal  use,  cannot  be  oonstrued 
to  amount  to  a  permiasion,  or  into  a  Bilent  affirmative  aoquies- 
oenoe  in  such  use.     The  jury  having  retired,  after  some  houri 
came  into  court,  and  being  inquired  of  by  the  court  respecting 
the  difficulty  in  arriving  at  a  verdict,  stated  that  "there  was 
lome  trouble  as  to  whether  the  defendant  should  have  assented 
to  the  fkct  charged,  to  the  person  occupying  the  house,  or  whether 
it  could  be  done    to  other  persons;"    whereupon  the  court  in- 
structed them  that  '4t   is  not  necessary  that  defendant  should 
have  told  the  lessee  that  he  consented  to  the  same  being  used  for 
the  illegal  purpose.    Consenting  to  a  thing  is  the  result  of  our 
own  mind.    All  that  is  necessary  is  to  find  that  defendant  ac- 
tually consented."    Again:  ''The  assent  is  the  result  of  his  own 
mind,  and  need  not  be  coupled  with  any  other  person;  but  in 
order  to  ascertain  the  assent,  the  jury  must  find  that  defend- 
ant did  some  affirmative  act,  or  made  some  declaration  in  con- 
nection therewith  or  in  relation  thereto,  from   which  the  juzy 
may  find  that  the  defendant  did  so  assent."      To  these  instruc- 
tions, so  given,  exception  was  taken.    And  now  it  is  urged  that 
they  convey  the  idea  that  the  assent  might  rest  in  the  defend- 
ant's mind  alone,  unoommunioated;  or  that,  at  least,  they  were 
ambiguous,  and   would  tend  to  mislead  the  jury.      One  or  two 
sentences  of  the  instruction  tend  somewhat  to  ambiguity,  it  ia 
true,  but  the   concluding   words   distinctly  hold   that   the  juiy 
must  find  that  the  defendant  did  some  affirmative  act,  or  made 
some  dedaration,  from  which  to  conclude  his  assent      It  would 
probably  have  been  better  to  adhere  to  the  term  "permit*"  used 
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m  the  tUtate;  bat^  takiiig  the  ingtmotioiu  togethery  the  court  ia 
iinaUe  to  peroave  ihftt  the  jmy  oonld  ondentand  that  «  nlent 
■aBent^  in  his  own  mind,  wholly  anoommnnicated,  and  not  acted 
on,  wonU  Jnatify  a  Twdiot  tiffinab  the  defiBodant,  Upon  tha 
whbb^  thcrofoce^  we  are  of  the  opinion  that  the  Jiidginf>nt  ihoald 
be  aiBrmed. 
Judgment  alBzmed* 

I«  auuR  «.  Biim,  61  An.  Dao.  644»  the  coart  nj  that  it  It  a  ouil- 
tar  of  ditoration  with  the  coart  whethsr  it  will  oonjpol  the  ppoaaoation  ta 
daot  apoQ  which  of  two  aapaiata  ooanta  of  aa  faidiotmanty  eliaxgfaig  two  dia- 
tmot  fdonioi,  it  will  prooaed  to  trial  Tba  nota  to  thia  aaaa  ia  to  tha  lama 
effect  SaaalM  SUkUt.  Jaekaon,  S9  Id.  281;  BnglmanT.  SkUe^  62 Id.  49A| 
8taU  T.  JSToaord;  00  Id.  96;  Dowdy  t.  OommomoeaUh^  Id.  814. 

Disniror  ahb  SaPAaAra  Ofiavsn  abm  CaaATED  bt  Statutb.  wbicr 
Pkovidbs  that  "  if  any  eUye^  free  negro,  or  maUtto  ehall  prepare*  exhibit*  or 
edminieter  to  any  peraon  or  penona  ii  this  itate  any  medieina  whatarar, 
with  intent  to  kill  raoh  pereon  or  per-iona,  he  or  ahe  ao  offending  ahall  ha 
lodged  gnilty  of  a  felony,  and  ahall  aafTer  death:"  SiMrah  t.  Aofe^  61  Am* 
Deo.  644;  aee  nota  to  Sea  T.  5tate*  58  Id.  238. 

PaoaaooTioir  mat  Adducb  Wmviai  at  Trial  WHoaa  Nahb  n  vot  In* 
poaasD  upov  IirDicniKirr  if  he  waa  not  examined  before  the  grand  jury 
which  found  the  indictment:  Jleemer  j,  8iaU^  63  Am.  Deo.  269.  Tha  prind- 
pel  oaae  ia  dted  to  thia  point  in  PtaU  v.  MeCUntock^  8  Iowa,  205;  and  Statt 
▼.  Pfem,  8  Id.  538. 

Taa  raiNOiFAL  OAsa  la  gitbd  to  tha  point  that  where  tha  owner  of 
premiaea  upon  which  intoxicating  liqnora  are  kept  for  aale  c^^^tr-uy  to  law  ia 
not  gnilty  of  an  offence,  if  he  leaaed  them  for  a  lawful  porpoee,  nnleaa  it  ha 
shown  that  after  he  became  aware  of  the  illegal  nae  of  hia  honae  by  the  lea- 
«ee  he  did  acme  act,  or  made  aome  declaration,  affirmatiyely  aaaenting 
thereto*  in  8iaie  r.  BaXUnifaUt  42  Iowa,  8a  Itia  alao  dted  in  8taU  r.  HaU^ 
44  Id.  96,  where  the  ooort  decide  that  after  a  defendant  ^fm  plerdad  to  an  in* 
dictmenthe  haa  a  n^%  to  Trithdraw  hi^  plea,  and  file  a  motion  ^o  aet  aaida 
the  indictment. 

Thi  mvoiPAL  OAsa  n  oonaasirED  or  in  Loan  r.  IflEael,  62  Iowa,  429, 
where  the  ooart  decide  that  in  order  to  tha  eatahliahmaat  of  a  lien  npon  a 
building  in  whioh  intoxicating  liqnora  are  nnlawfnlly  aold,  under  aecticn  1668 
of  the  oode^  the  conaant  of  the  owner  to  the  anlawf  J  aalea  need  not  be 
•hownbjT  any  poaitiTe  and  affirmatiTe  ac^  but  nay  be  Inferred  from  eiroum* 
itanoea,  and  from  knowledge  of  the  illegal  aalea,  under  auch  ecnditiona  m 
properly  to  aaU  iotth  a  pcoteat,  aad  a  failure  to  aaaka  any  objaolian. 
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Hall  v.  Monohak 

Ci  lOVA*  tl6L] 
IV*^ AOfiOV  JTfOM  MWlT'VIQOTIABLI  PiKllllBSOBT  NoVI  BT  AMnUWM  TWMMW^f 

AOAimrF  m  Aanvoa»  it  Is  not  naoanaiy  f or  the  msI^im  to  ahow  dill- 
gttiioe  against  the  maker,  and  ths  want  of  diligsooo  Is  no  dclense  to  tlit 
plaintiff's  right  to  reoorer. 

br  Acnoir  upon  Noir^irxaoTiABLB  Proxissort  Noti  AssiomED  Airm  Duip 
It  IB  HOT  NmnSRABT  for  Assionxb,  in  order  to  .eoover  from  his 
assignor,  to  show  Ihat  due  demand  was  made  upon  the  maker,  and  dno 
notioe  giTon  to  saoh  assignor  or  indorser. 

Asuoimra  ob  Indobsino  ov  NoN-VBGOTLaui  'FMamaaoar  Kon  d  Bquit* 
AUDIT  TO  ^Llkdio  Kxw  Kotb.  It  is  a  direot  and  podtiTe  proraiae  to 
pay  the  same  to  the  indorsee,  and  not  a  oonditional  one  to  pay  if  the 
maker  does  not,  npon  demand,  after  dne  notioe^ 

Actio V  Qplki  the  foUo wing  note:  '' $41.91.  Goon  HiU,  Janiinzj 
14,  1855.  Dae  John  Monohan  the  sam  of  fortj-ooe  dollars  and 
ninety-one  oents,  which  I  promise  to  pay  in  one  day."  lliis  note 
was  made  by  Pieroe.  On  the  back  appeared  the  following  indorse- 
ment:  "I  sign  the  within  note,  for  yalae  received,  over  to  Edwin 
Hall,  th)  second  day  of  Febmaiy,  1855.  John  Monohan."  Hall 
now  soes  Monohan,  alleging  that  he  has  prosecnted  Pieroe  to  in» 
eolTency,  and  that  an  execution,  issued  npon  a  judgment  which  he 
obtuned  against  him,  has  been  returned  ^no  property  found."  TbB 
opinion  states  the  case. 

Brof^.  and  EUwood,  for  the  appeUant 

J&weU  and  Kauon^  for  the  appellee. 

By  Gourty  Wriqbt,  C.  J.  The  principal  question  raised  and 
to  be  determined  in  this  case  will  be  sufficiently  undentood 
by  the  two  following  instructions,  the  first  of  which  was  asked 
by  plaintiff,  and  given,  and  the  second,  asked  by  defendant^ 
lefused:  1.  ''That  upon  such  a  noto  it  is  not  necessary  for 
the  plaintiff  to  prove  diligence  (against  the  maker),  and  the 
want  of  diligence  is  no  defense  to  the  plaintiff's  right  to  re- 
cover/' 2.  ''That  this  note  having  been  assigned  after  due, 
and  the  defendant  having  been  sued  as  indorser  thereon,  he 
cannot  be  made  liable  without  proof  of  demand  of  maker,  and 
notice  to  indorser.  The  case  cdf  WiiBon  v.  Ralpkj  3  Iowa,  450, 
determines  this.  That  was  an  action  against  the  maker  and 
indorser  of  a  promissory  note,  which,  like  the  note  in  this  case^ 
contained  no  words  of  negotiability.  It  was  there  held,  follow* 
ing  the  case  of  Seymour  v.  Van  Slyekf  8  Wend.  421,  that  the 
indorsement  is  equivalent  to  the  making  of  a  new  note— it  is  « 
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guaranty  that  the  note  will  be  paid;  it  is  a  diieot  and  positive 
ondertaldng  on  the  part  of  the  indoner  to  paj  the  note  to  the 
iodoneey  and  not  a  oonditioiial  one  to  paj  if  the  maker  does 
not^  upon  demand^  after  due  notioa  In  aach  oaae  the  indoraer 
is  not  entitled  to  the  nsnal  privilege  of  an  indoraer  of  negotiable 
paper.  He  stands  in  the  relation  of  a  principal^  and  not  sarety, 
to  his  indorser,  and  has  no  right  to  insist  npon  a  previous  de- 
mand of  the  maker,  and  notice  of  non-payment:  And  see 
Bu^fwer  v.  ffataikom,  3  Id.  266. 

Appelant  urges  that  the  aotion  is  brought  against  defendant 
as  indorser,  and  not  as  the  assignor  of  the  note,  and  that  there- 
fore the  instructions  were  improper.  When  we  state,  however, 
that  this  action  was  commenced  before  a  justice  of  the  peace^ 
the  objection  ^f  entitled  to  weight  or  consideration  under  any 
circumstances)  loses  all  force.  The  plaintiff^  before  the  jus- 
tice, filed  the  note,  and  claimed  that  the  defendant  was  legally 
Bable  to  him  by  virtue  of  the  indorsement  thereon.  No  written 
petition  was  filed,  nor  was  any  neoessaiy;  and  in  accordance 
with  the  rule  which  has  been  uniformly  applied  to  ptoeeedings 
before  these  inferior  tribunals,  we  think  the  objection  is  want- 
ing in  both  technical  and  substantial  weight  or  force.  The  true 
question  was,  and  is,  whether  the  defendant  should  be  held 
liable  by  virtue  of  the  writing  by  him  signed  on  the  back  of  the 
note,  without  proof  of  diligence  against  the  maker,  demand, 
and  due  notice,  and  it  is  entirely  immaterial  whether  he  is 
styled  the  indorser  or  assignor. 

The  fact  that  the  note  was  assigned  afjber  due  can  in  no  man* 
ner  aid  defendant. 

Judgment  afSimed. 

Questions  DacmsD  nr  PanroiPAL  Gasb  wiU  be  looad  tHionwd  hi  iVot- 
^u  T.  Danidmm^  13  Am.  De&  62;  and  Hatt  v.  Neweom^  42  Id.  82,  and  th« 
notes  to  theae  oases. 

Ths  FBorciEAif  GABS  IS  GITKD  tr>  the  poi&t  that  the  payee  of  a  non- 
negotiable  prtmnsiory  note  who  indorses  the  nu&e  is  liable  withont  demand 
OB  the  maker,  and  aotiee  of  the  dishonor,  and  witiioat  ref erenoe  to  tbe  quee- 
twm  ol  detrisMAtB  or  proof  of  dne  diligenoe  in  the  institatioa  end  prooecntion 
of  a  suit  againat  the  maker,  in  Ptek  v.  Frhik,  10  Iowa,  194,  and  Hu9e  ▼. 
Hamblm,  29  Id.  60^  It  is  cited  m  Pidoei  v.  Hawe»,  14  Id.  462,  where  this 
question  is  ^^^'^^^  and  a  diatinotion  drawn  between  the  ease  of  an  indone- 
ment  by  the  payee  and  om  by  a  person  not  a  payea  The  primnpal  case  is 
ayua  cited  in  .fiOttigAiim  V.  i^ryan,  10  Id.  S17,  to  the  point  that  the  indorse, 
ment  of  a  non-negotiable  piomiiaory  note  is  equivalent  to  the  ezeoation  of  a 
new  note,  and  the  liability  of  the  indorser  is  not  oontingent  apon  dae  praiea* 
io  tlie  nu&er,  and  notice  of  non-paymenl 
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Resd  k  Oo.  9.  Cbosthwajt. 

Lirr  VFor  Pimovai.  PaomErr  n  QnnotALLT  Hxld  lo  ^a  8aii«A(0> 
vnnr  ov  Junufmr  udOT  wliidi  Uia  levy  is  nuwla  This  appaan  to  hava 
baea  lield  wImb  the  qaMtton  arota  a«  to  tiia  rij^ta  of  third  partial,  aaA 
a«  to  the  ooatiaQaaoo  of  a  Hod  oa  laad*  in  fiTor  of  tlia  party  malrfng  tlia 
Wry  on  tlio  pano^uJty,  or  ander  similar  oiicamstaaoeo. 

Lbtt  vnm  Pxuoval  X^uxpsbtt  baa  VKTia  aaair  Hkld  SAniFAonov  al 
tha  Jadgmant  andar  wUeh  tha  lavy  was  aiada,  as  bataam  tha  piaintilf 
and  daf aadaat,  anlaas  ia  ocaiaaotioa  with  tha  faet  that  tha  lary  haa  aoi 
bam  dupoaad  of* 

EiAL  Erati.— Bulb  ihat  I^tt  vna  Psbsohal  Paorannr  n  Satbvao- 
nov  ov  JiTDOiixaT  j^paan  naver  to  hara  baan  appliad  to  lary  apoa  real 
astatai  Tha  prdbaUa  reason  of  tha  distinetioa  is  thai  patMmalty  ia 
seiaad  and  takan  into  tha  pofassiion  of  tha  €»fBoer,  so  that  aatil  it  is  dis* 
poaad  of  it  mast  stand  as  a  satisfaftinn. 

WHsaa  Rbal  Eratb  has  aanr  LanaD  upos  aitd  Sold  ab  FaopsBiT  oi 

JvDOMHiT  DiaiOBy  bat  to  which  ha  has  no  titla,  tha  parohassr,  whsAhst 

tha  Jadgaiani  oraditor  or  a  atrangar,  naty  recover  from  sach  dabtor  tha 

,    parbhasa-prioa  of  said  raal  astata^  which  had  baen  credited  apca  tilt 

jadgaiantb 

AoRSKD  case.  Bead  ft  Ca  recovered  a  jndgmeat  for  twa 
hundred  and  five  doUara  and  aeventy^ix  cents  against  Croa- 
thwaity  and  an  ezecation  issued  thereon  was  levied  upon  a  tnol 
of  land.  At  a  sale  of  the  land  under  this  execution,  Reed  ft  Ca 
became  the  purchasers  for  seventj-five  doUars,  and  received  tha 
sheriff's  certificate  of  porchase,  but  have  never  received  a  deed. 
The  land  was  sapposed  to  be  the  property  of  defendant  at  tha 
time  of  tlie  levy,  bat  it  was  not  his,  either  tl^en  or  since.  Tha 
court  below  gave  judgment  for  defendant  for  oosts^  and  plain^ 
tiffs  appeaL 

Clarke  and  Henley ^  for  the  appellanta. 
MiUeff  for  tlie  appellee. 

By  Court,  Woodwabd,  J.  IVom  the  agreement  of  the  parties^ 
we  infer  that  if  the  plaintiff  is  entitled  to  recover  in  anj  fans 
of  proceeding,  and  whether  in  law  or  in  eqmtjr,  judgment  ia  to 
be  rendered  accordingly. 

It  has  been  held  frequently  that  a  levy  upon  personal  prop* 
arty  is  a  satisfaction  of  the  judgment  under  which  the  levy  ia 
made:  E»  parte  LawrwM^  4  Cow.  417;  Reied  v.  Prwyn^  7  Jdma. 
426  [5  Am.  Dec.  287];  Hot/t  v.  Hudson,  12  Id.  207;  Wood  r.  Tat- 
rtyy  6  Wend.  562;  Jackeon  v.  Bowm,  7  Cow.  21;  Oniario  £amk 
v.  l/alleitj  8  Id.  192.     This  appears  to  have  been  held  when  tha 


J!ine^l86&]      Bud  ft  Co.  v.  CaosTfiWAH.  407 

qnestfon  arase  as  to  the  ri|^ii  of  thixd  partiM^  and  aa  to  the 
eoatmnanoe  of  a  lien  on  land,  in  &Tor  of  the  party  making 
the  lerj  on  the  peraonaltyi  and  under  eizonmstanoea  rimilar  to 
these.  But  no  ease  has  been  seen  whioh  maintainH  this  doc- 
trine between  the  plaintiff  and  defendant,  nnleas  in  oonneciion 
with  the  fact  that  the  Ufwj  had  not  been  disposed  oC  And  this 
doctrine  has  not,  that  we  are  awaie^  been  applied  to  a  lery  upon 
real  estate.  .A  material  ground  of  distinction,  and  that  proba- 
blj  upon  whioh  the  cases  prooeed,  is,  that  personalty  is  seized 
and  taken  into  the  posseesion  of  the  officer,  so  that,  until  it  is 
disposed  of,  it  must  stand  as  a  satislieu^n. 

Upon  principle  and  on  grounds  of  equity,  we  do  not  see  wkj 
the  purchaser  should  not  be  permitted  to  reoorer,  where  it  tunu 
out  that  the  execution  defendant  was  not  the  owner  of  the  prop 
erty  levied  on  and  sold,  whether  real  or  personaL  Whatever 
influence  the  above  doctrine,  in  relation  to  a  levy  upon  person- 
alty, may  have  bad  in  some  cases,  as  that  has  not  been  applied 
to  a  levy  on  realty,  its  influence  would  cease,  and  the  objections 
would  be  reduced  to  those  of  a  purely  technical  character, 
which  ought  to  yield  to  substantial  justice.  We  do  not  know 
that  it  has  been  decided  that  the  purchaser  of  personal  property 
could  not  recover  on  the  property  being  taken  from  him  because 
the  defendant  was  not  the  owner,  even  where  the  purchaser  was 
the  plaintiff  in  the  judgment;  and  we  are  not  called  upon  to 
consider  that  question. 

The  present  is  a  case  of  the  sale  of  real  property,  where  the 
judgment  plaintiff  was  the  purchaser.  And  if  we  find  cases 
which  permit  a  recovery,  we  think  that  just  principle  will  sustain 
us  in  following  them. 

The  case  of  MeGhee  v.  £lUs,  4  litt  244  [14  Am.  Deo.  124], 
was  upon  the  sale  of  a  slave,  which,  it  is  believed,  la  held  as 
real  estate  in  Kentucky.  It  was  a  bill  in  chancery,  brought  bj 
the  purchaser,  a  third  person  (from  whom  the  property  had 
been  recovered  by  another  stranger),  against  tbe  plaintiff  and 
defendant — the  creditor  and  debtor.  The  court  of  appeals 
held  that  the  purchaser  was  entitied  to  recover  in  equity  from 
the  debtor,  because  the  debt  being  paid  by  the  money  of  the 
purchaser,  he  would,  in  equity,  be  entitied  to  be  substituted  in 
the  place  of  the  execution  creditor,  so  far  at  least  ss  to  enable 
him  to  maintain  a  valid  demand  against  the  debtor;  but  he 
could  not  recover  of  the  creditor. 

FoOowing  this  is  the  case  of  JHuir  v.  Craig,  3  Blackt  293  [20 
Am.  Dec.  111].     On  a  judgment  of  Jennings  against  Craig,  Muii 
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bought  the  land  offered  for  i»le.  The  bill  in  ehanooy  Alleged 
that  Craig  had  no  title,  bat  that  this  was  in  the  United  Statea. 
The  oiicuit  court  *ii«wiflnft<l  the  bilL  The  aupreme  oourt|  Black- 
ford, J.y  delivering  the  opinion^  refer  to  the  case  of  llcGhm  ▼» 
Ellis,  4  litt  244  [14  Am.  Dee.  124],  and  saj:  "  Our  opinion  is  in 
accordance  with  that  decision,  the  principle  of  which  must,  we 
conceive,  be  aj^licaUe  to  a  case  of  the  lale  of  land.  Muir  must 
be  entitled  to  recover  in  equity  from  Craig,  who  has  received  th« 
benefit,  the  purchaae-monej  paid  to  the  sheriff  for  the  land,  with 
interest." 

Another  case  is  Dunn  v.  Fnm&r,  8  Black£  432.  Under  similar 
circumstances,  Frazier,  the  purchaser,  who  was  a  third  person^ 
brought  his  bill  against  the  judgment  plaintiff  or  creditor,  and 
the  admimstrators  of  the  debtor.  The  circuit  court  rendered  a 
decree  against  the  creditor,  which  decree  was  reversed  by  the 
supreme  court,  which  held  that  the  creditor  was  not  liable^  but 
that  Frazier  was  entitied  to  a  decree  against  the  debtor.  Smith, 
J.,  in  the  opinion  of  the  court,  says:  "The  rule  catoetU  emptor  is 
generally  applied  with  strictness  to  purchasers  at  sales  under  exe- 
cutions." And  citing  the  case  of  MuHr  v.  Craig,  supra,  he  says: 
M  This  was  a  relaxation  of  the  rule,  and  it  was  going  as  far  as  we 
should  be  warranted  in  going  in  the  present  case." 

The  only  difference  between  these  cases  and  the  one  at  bar  is 
that  here  the  creditor  makes  the  claim;  and  when  the  cases,  as 
In  McGheB  v.  EUU,  suprti,  say  that  the  purchaser  is  entitled,  in 
equity,  to  be  substituted  in  the  place  of  the  creditCHr,  they  imply 
that  the  latter  would,  of  course,  be  entitled  to  recover.  And 
if  the  equity  of  the  purchaser  rests  upon  the  fact  that  his  money 
has  gone  to  the  defendant's  benefit  in  paying  his  debt,  that  of 
the  creditor  would  be  equally  strong,  resting  upon  the  fiict  that 
his  debt  is  not  paid.  Another  case  is  Prttion  v.  Hmrriaan,  ^ 
Ind.  1. 

It  is  our  opinion  that  the  petitioner  ought  to  recover.  But  as 
the  point  is  not  made,  we  do  not  determine  whether  he  can  recover 
at  law,  or  whether  he  must  resort  to  equity. 

The  judgment  of  the  district  court  is  reversed,  and'  the  cause  is 
remanded. 


Lew  oir  PntsoviJi  Fbopebtt,  pRssuMpricw  ov  SAiisf Acnov  ABisnre 
tHSRSKROM.— This  qnestion  it  dlicaned  in  Hi>m  v.  Ratt,  65  Am.  Deo.  621, 
and  note^  in  which  the  oonoliisioM  antfcd  at  areinbannony  with  the  dootrinv 
of  the  principal  caee. 

LxvT  ON  RxAL  Estate  is  :roT  Satisfaction  ov  JunoHEirr:  IVapmaU  v. 
Bichard90%  68  Am.  Dea  338,  and  note  360,  where  the  qaeetioa  is  diacnased 
at  length. 
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TBI  FBnraFAL  CAsm  a  coed  to  tlM  point  fbftt  when  «aj  penoii*ahaIl 
pvohMa  nal  eitftte  at  an  exaoation  sale  thereof,  in  wfaioh  the  jadgment 
dobtor  had  no  such  interest  ae  th*t »  judgment  is  a  lien  npon  it»  and  the  fact 
b  not  known  to  the  poichaser,  the  conrt  will,  npon  hia  motioo,  notice  haxong 
been  given  the  debtor,  set  the  sale  aside,  in  Chambers  v.  Cochran^  18  Iowa, 
159;  Bitter  t.  Henskaw,  7  Id.  99;  and  in  Eamemiih  ▼.  Eepy,  19  Id.  4i6,  where 
a  diitinction  is  mentioned  between  where  the  debtor's  title  was  defective 
and  where  he  had  no  title.  It  is  cited  in  Sherraden  t.  Parker,  24  Id.  80,  where 
the  court  say  that  the  tendency  of  the  decisions  is  to  hold  a  levy  npon  per* 
sonal  property,  until  explained,  a  satisfiiction.  Of  ooorse  it  is  not  a  ooncln- 
iive  satisfaction;  between  the  parties  to  it,  it  has  prima  faeU  that  operation. 


MOOBE  V.  PlEBSOK. 

(6  Iowa,  t79.) 

^HXRi  KioanATioira  abb  Cabbud  oif  bt  Lsrsb,  BU'wam  Part» 
RmDDro  AT  DisrABCx  vrom  Each  Other,  the  contract  is  completed 
the  moment  the  answer  containing  the  acceptance  of  a  distinct  proposition 
is  deposited  in  the  post-office,  provided  it  be  done  with  dne  dHigenoe 
after  the  receipt  of  tiie  letter  containing  the  proposal,  and  before  any  in- 
timation is  reoeived  that  the  offer  is  withdrawn. 

Aa  SOON  AS  Oreb  bt  Lrteb  is  Aockftkd,  Consxnt  is  Grvxir  aitd  Ck>ir- 
TBACT  IS  CoMFLBTB,  if  the  party  making  the  offer  is  still  alive.  Of 
coarse  all  the  parties  to  a  contract  mnst  consent  to  it,  bnt  it  is  not  neces- 
sary that  their  minds  should  concur  at  the  same  instant.  All  that  is 
necessary  is,  that  the  will  of  the  party  aeoepting  be  deeiared  before  the 
win  of  tiie  party  offering  is  revoked. 

WaSBS   COMPLAXErAlIT    WbOTB    that  Hb   AOOBFIED  OWWSR    COBTAmXD  » 

Lbiteb  ov  Apbil  3d,  whxn  in  Fact  Ovteb  was  Madb  in  letter  of 
liarch  30th,  the  mistake  in  date  is  immaterial  where  it  appears  that 
there  was  only  one  letter  containing  an  offer  written,  and  this  letter 
oomplainant  attaches  to  his  bill,  and  avers  that  the  proposition  therein 
contained  was  the  one  accepted  by  him. 

WmsK  Lbtkce  has  bbbb  WsnTBir  OmouHO  to  Sbll  Bbal  Bstatb, 
ABi>  Lbtxxb  AoGKPTiiia  Offer  has  bbek  Sent,  the  contract  is  com- 
plete^ although  in  the  letter  containing  the  offer  there  is  some  mention  of 
debts  to  be  paid,  of  which  the  writer  says  he  will  speak  in  another  letter, 
if  tibe  payment  of  these  debts  is  not  connected  with  the  price  to  be  paid 
lor  tiie  land  or  the  terms  of  payment;  and  although  the  letter  of  accept- 
anoe  says  that  the  acceptor  ezpeots  to  reoeive  some  personal  property, 
about  which  there  is  some  dispute^  with  the  land. 

Claim  that  Aqbeement  to  Sell  Real  Estate  was  Peoovred  bt  Fraud, 
where  such  agreement  was  entered  into  by  defendant  while  absent  by 
means  of  kttan,  is  not  established  by  showing  that  at  the  present  time 
the  land  can  be  sold  for  a  much  higher  price  than  that  upon  which  the 
puUem  agreed,  if  at  the  time  of  the  agreement  the  price  was  a  fair  one, 
was  proposed  by  defendant^  and  that  complainant  had  never  made  any 
miarepresentatidns  to  him  regarding  the  value  of  the  land,  or  of  an^-thing 
calculated  to  increase  the  value,  and  where  defendant  had  numerona  rela- 
tives living  near  the  land,  to  whom  he  might  have  written  and  inquired 
as  to  its  valnsb 
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Iv  Cin  ov  Fabol  Piuxiim  ibom  Fathib  to  Ck>HTKr  Bbal  Eratb  t9 
mSoVtif  thtpnnlMitolMuij,  definitely,  and  oooflimiTely  eitoHiihM, 
and  iHMre  tlie  son  npon  the  feitli  of  it  has  entered  into  poeneeion  and 
made  Taloable  and  permanent  improivenienta»  it  eeemi  that  hie  may  oaB- 
pel  a  speoifio  perfonnanoe  of  the  promiaeL 

Fabol  Flunon  wsmm  Faxbkb  to  Covykt  Bxal  Ebtati  to  bd  Stnr  will 
BB  SPBOoniuXiLT  Eniobobd  in  Fatob  Of  PuBauflBB  IBOM  Sov,  when 
it  appean  that  the  father  had  promieed  to  couny  aaid  land  to  the  eon, 
that  the  aon  lad  therenpon  gone  into  poeieMicin,  and  nade  large  and 
valnahle  improTemeots;  that  the  father  lived  near  bj,  and  had  Imowledge 
of  iooh  poeeeerion  and  improrementa;  that  the  father  on  eereral  ooeaeioBe 
deelared  hit  intention  to  ezeoate  hii  promiae,  and  alvn ja  apoko  of  the 
land  aa  hii  eon's;  that  the  son  held  the  ozdnsiTe  possession  by  himself 
and  his  tsnants  for  otbt  twelTS  years;  and  where  it  also  appears  that 
while  the  porehaeer  was  negotiating  with  the  eon  the  porohaeer  oalled 
npon  the  father,  and  that  the  latter  then  promised  to  make  a  deed  of  his 

FOBOBA^B  or  Bbal  Ebxaib  or  PossBHioy  ov  Tbibb  Pbbsov  n  BomB 
TO  Takb  Noma  or  Svoh  PkBSOK's  Titlb  to  the  poewssion,  wbetiier 
his  title  be  legal  or  equitable.  Snob  pofssmion  is  soffieient  to  pat  him 
npon  inqoiiy,  and  amounts  to  oonstmotiTS  notioe  of  the  title  ondst 
which  the  pomsssor  holds. 


Bill  for  speoifio  peifomiAiioe  of  an  agreemeat  to  eoarej  two 
bimdxod  aad  forty  acroi  of  land.  The  bill  alleges  that  the  l^gal 
title  to  one  hondred  and  sixty  sons  of  the  same  is  in  Abner 
PierBon,  and  that  be  bolds  the  equitable  title*  to  the  rumnining 
eigbty  aons;  that  the  legal  title  to  the  eighty  is  in  the  respond- 
ent John  Pieraon,  Abner^s  father,  and  that  the  other  reqnndenti 
Mattesony  olaimed  to  be  an  innooent  pniohaser  for  Talna.  The 
agreement  for  the  sale  of  the  land  grew  out  of  a  eorrespondsnce 
which  is  set  oat  in  the  opinion.  At  the  time  the  ooErespond- 
ence  was  had,  Abner  Pierson  resided  in  CSalifomia,  and  the  oom- 
plainant,  his  brotber-inJaw,  resided  near  the  land.  On  the 
seventh  of  June,  1855|  John  Pierson  sold  the  entire  tract  of 
land  in  dispute  to  Matteson  for  twenty-four  thousand  dollars, 
and  gave  him  a  bond  for  a  deed,  to  be  executed  on  or  before  the 
first  of  the  following  ApriL  The  opinion  is  suffidantly  dear 
without  a  further  statement  of  the  fkcts. 

Boreff  and  Browning  and  Traesif^  for  the  appellants. 

J.  C.  and  B.  J.  HaU,  Starr  and  Phdpt,  and  Boban$on9  for  the 
appellee. 

By  Court,  Wbioht,  0.  J.  The  objeetioDs  made  by  leapood- 
ents  to  the  decree  below  may  be  considered  under  four  heads. 
1.  That  no  contract  was  ever  made  between  complainant  and 
Abner  Pierson  which  can  be  enforced;   2.  J£  any  oontraoi  was 
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my  prodnotMHUi  of  the  fazm,  or  that  whieh  would  &11  to  me  thu 
year.  One  third  of  the  amoont  paid  down,  or  as  aoon  as  you 
possibly  can;  one  third  in  one  year;  and  the  lemaining  one 
third  in  one  year  from  that  time;  that  is,  in  two  yearly  install- 
ments— yoar  own  pgoposition— Hund  payable  in  notes  of  five 
hundred  doUan  eaehy  drawing  ton  per  cent  from  date»  with 
mortgage  for  the  amount  on  said  property.  I  would  like  the 
first  payment  made  on  the  first  of  June  nezt|  and  the  aooonnts 
there  against  me,  where  there  is  no  settlement  to  be  made,  paid 
up,  which  I  will  inform  yon  in  another  letter.  Ton  can  make 
up  yoor  mind  as  to  what  yon  will  do  by  the  time  the  power  of 
attorney  reaches  Starr  A  Phelps,  and  if  you  condnde  to  take 
it,  draw  writings  as  I  have  directed,  or  stated  to  you.  I  shall 
authorize  them  to  sell  for  twelve  thousand,  and  no  lesa— one 
third  paid  down,  and  the  remainder  in  one,  two,  and  three  yoan, 
notes  drawing  ten  per  oent  interest  from  date,  with  mortgage  of 
deed  of  trust.  Write  as  soon  as  yon  receive  this  respecting 
what  you  can  or  will  do.  I  shall  send  the  power  of  attorney 
next  mail,  and  will  have  them  reoeive  a  deed  from  fiither  for  the 
eighty  south  of  the  road.  I  will  also  state  the  terms  on  which 
you  are  to  have  the  place,  proyided  you  can  oome  up  to  the 
mark,  or  the  terms.  I  shall  authorise  them  to  selL  If  it  suita 
you  better,  make  the  arrangements  at  once,  and  I  will  be  just 
as  well  suited,  and  at  less  expense.  This  is  about  all  I  have  to 
write  on  this  subject  at  present." 

On  the  twenty-third  of  May,  1855,  Moore  writes:  ^I  Iiats 
received  yours  of  the  third  of  ApriL"  He  then  proceeds  to  refer 
to  di£ferant  members  of  the  fiunily^-of  their  health  and  engage- 
ments; and  as  to  the  farm  trade,  writes  thus:  ^As  regards 
your  proposition  of  the  farm,  I  have  concluded  I  would  take 
you  up  at  your  offer,  although  it  is  a  big  pile  of  money.  But 
I  am  in  the  country,  and  farming  it  some,  and  find  that  I  have 
sot  room  to  do  anything."  He  then  gives  some  reascms  why  his 
location  was  an  unpleasant  one,  and  proceeds:  ^I  had  concluded 
to  sell  and  go  to  town,  or  some  other  place,  befove  yours  came 
to  hand.  I  have  several  offers  made,  which  I  will  dose  with 
some  of  them.  I  wish  you  would  write  to  me  and  to  John  [a 
brother  of  Abner^s],  and  say  to  him  just  what  I  am  to  get.  I  haye 
not  seen  John  since  I  received  yours.  He  is  now  gone  to  Council 
Bluffs.  You  had  a  young  horse  colt  that  you  left,  and  I  learned 
by  John's  boys  that  he  claimed  it.  I  expected  to  get  all  that 
you  left  and  was  entitled  to^  of  horses,  wagons,  etc.  80  I  wish 
you  to  write  to  John,  so  that  there  will  be  no  «^^M»«*^•T^*^"**'Mg 
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1  am  Bony  lie  ii  not  at  liome.  I  sappose  yoa  will  fully  author* 
Ize  Starr  to  hare  jour  affidra  atraightened  ap.  It  was  with  some 
peTBOasion  that  I  got  your  iatlier  to  conaent  to  make  a  deed  for 
the  Bouth  eighty.  I  think  I  will  be  able  to  meet  it  as  yoa  stated. 
Perhaps  I  cannot  meet  all  of  the  first  payment  in  two  or  three 
weeksy  bat  I  shall  be  able  to  arrange  it  soon." 

In  May,  1855,  Moore  went  to  Starr  &  Phelps,  prodaoed  the 
letter  recelTed  by  him  from  Pieraon,  and  expressed  his  readiness 
to  comply  with  the  terms  and  take  the  &rm — stating  that  he 
had  the  money  and  was  ready  to  pay,  and  offered  to  make  a 
formal  tender  of  it  His  offer  was  declined  by  them,  for  the 
reason  that  they  had  not  then  received  any  aathority  to  act;  bat 
that  as  soon  as  they  received  the  power  of  attorney  they  would 
do  whatever  Fieraon  directed.  He  also,  on  the  twenty-fifih  of 
that  month,  notified  the  tenants  that  he  had  bought  the  p^ace, 
and  assumed  to  control  and  direct  them. 

We  think  the  contract  was  complete  from  the  moment  that 
Moore  wrote  the  letter  of  the  twenty-third  of  May,  and  depcaited 
it  in  the  aSBce,  From  that  time  each  party  came  under  an  obli* 
gation  to  the  other,  and  each  acquired  a  reciprocal  right  to  what 
was  promised  by  the  other.  And  such  a  transaction  amounts 
to  a  contract:  Powell  on  Cent.  4.  From  the  time  the  assent 
was  thus  given,  there  was  a  concarrence  of  intention  between 
these  parties.  Pieraon  promising  to  do  a  certain  thing,  and 
Moore  accepting  the  same,  and  making  a  promise  in  return. 
This  also,  according  to  Pothier,  would  amount  to  a  contract:  1 
Pothier  on  Obligations,  o.  1,  art.  1.  It  also  comes  up  to  the 
definition  of  a  contract  by  Chitty,  to  wit,  a  definite  promise  by 
the  party  chaiged,  accepted  by  the  person  claiming  the  benefit 
of  such  promise;  a  request  on  one  side,  and  an  assent  on  the 
other:  Chit.  Gont.  9. 

Where  the  negotiation  is  carried  on  between  parties  residing 
at  a  distance  from  each  other,  by  letter,  the  rule  as  recognized 
by.  ChAncellor  Kent,  and  indeed  we  may  say  at  this  time  by  all 
the  anthorities,  is  that  the  contract  is  completed  when  the  answer 
oontaining  the  acceptance  of  a  distinct  proposition  is  dispatched, 
by  mail  or  otherwise,  provided  it  be  done  with  due  diligence 
after  the  recmpt  of  the  letter  containing  the  proposal,  and  be- 
fore any  intimatioa  is  received  that  the  offer  is  withdrawn.  As 
soon  as  the  offer  by  letter  is  accepted,  the  consent  is  given,  and 
the  contract  is  complete,  provided  the  party  making  the  offer  was 
alive  when  the  offer  was  so  accepted:  2  Kent's  Com.  477;  i/ocfter 
▼.  mA,  6  Wend.  103  [21  Am.  Dec  262];  Adams  v.  LmiM.  1 


The  0M8  of  MeCvOoek  t.  EagU  Int,  Co.,  I  Pick.  278,  ao  &r  u  it 
hcilda  that  the  <^ar  oonhl  not  bind  the  penon  ■"■^"g  it  until 
hs  noeivad  the  latter  ■nnnnnning  the  •ooeptanoe,  ia  in  ecnflid 
with  these  abora  cited,  and  aecma  not  to  hare  been  followed  in 
■abaaqant  aaaaa  luTolTing  tbs  same  pdnt:  Aveml  v.  fftdge,  IS 
Oonn.  436;  FHA  t.  ZMormce,  1  Paige,  431;  Cheaapaake  &  Ohio 
Cmaiy.  BaUimcn  Js  OIm Satlnad  Co..  i  Oill  *  J.  1;  Fiuhugh 
r.  JoHM,  6  Hun£  63;  1  Puwhu  on  Coot  406,  note  k;  Tagioa 
T.  Merekmt  Fin  Ini.  Co.,  9  Hov.  390;  EUann  t.  Etnakav,  4 
Wheat  338;  Sloiy  on  Cant^  >ea  384.  There  can,  it  ia  tnn^  be 
m  ooatnot  without  the  consmt  of  all  the  partiea  to  it,  bat  it 
b  not  neoesaaiy  that  Uieir  wills  should  oonour  at  the  same  in. 
stant,  if  the  will  of  the  party  reoeiviag  the  proposition  is  d»- 
olared  before  the  will  of  the  partjr  maHng  it  is  nroked.  And 
wbile  the  oonsent  of  one  party  dulj  preoede  the  other,  yet  thia 
will  of  the  party  offering  most  oontinoe  down  to  the  time  of  the 
aooeptanoe.  TToIsaa  the  oontraiy  appear,  the  pnanmptiun  is, 
that  thia  will  does  continue,  apon  the  principle  of  the  oommon 
law  that  wherever  the  existenoe  of  a  particular  subjeot-matter 
or  relation  has  been  once  proved,  its  oontlnoanoe  ia  presumed 
until  the  contrary  ia  proved,  or  till  a  different  presumption  is 
afforded  by  the  nature  of  the  subject-matter:  Maetior  v,  Fritk, 
6  Wend.  103  [21  Am.  Dec.  263];  Do«  d.  Bnarljf  v.  Palmtr,  16 
East  55;  3  Stark.  Ev.  1253. 

Applying  these  well-^ettied  rulea  to  the  case  before  oa,  we 
have  no  difficulty  in  detennining  it  Taking  the  oomspoDdenee 
in  connection,  It  shows  a  distinct  propositioa  on  the  part  of 
Pierson,  which  was  clearly  and  unconditionally  accepted  by 
complainant  This  aooeptance  was  declared  with  due  diligenoa 
also.  For  while  it  does  not  definitely  appear  when  Moin« 
received  Pierson's  letter,  it  is  manifest  bom  ita  date  that  it 
could  not  have  been  many  days  before  answered.  And  this 
position  ia  strengthened  by  the  further  fact  that  Pienon  said 
in  this  letter  that  he  should  forward  the  power  of  attorney  by 
the  next  mail,  and  this  was  not  received  by  Leibrick  until  near 
three  weeks  after  Moore  wrote  his  letter  of  aooeptano& 

It  is  Buggested,  however,  that  Fieraoa'a  letter  is  dated  Uarok 
SOtb,  and  that  Mootb,  in  his  letter,  accepts  a  propaattka  made 
In  one  of  April  3,  1855,  and  that  then  is,  therafons  no  evidcuoa 
of  what  proposition  he  did  accept  It  is  true  that  Moora^  in  his 
letter  of  May  23d,  does  aay  that  he  has  received  his  (Fiereon'a) 
latter  of  April  3d.     To  his  bill,  however,  he  ■tttwlun  a  oopy  of 
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the  letter,  dated  Haroh  SOth,  and  aven  that  tlie  propodtion 
pooiained  in  this  letter  ii  ihe  one  whieh  bo  aooeined.  Thie 
averment  ia  not  denied,  or  rather,  it  ia  not  ^•<«mwI  or  pretended 
in  the  anawer  of  Pienon  that  he  made  anj  other  propoeition  or 
wrote  an  J  other  letter  of  the  third  of  April,  or  of  an j  other  dnte^ 
changing  the  eonditknui  oontained  in  the  one  upon  which  oonw 
plainant  reliea.  "Vrnder  aaoh  ciioamatanoea,  we  think  it  bat 
leaaonable  to  aaj  that  Mooro  miatook  the  date  of  the  letter,  and 
Mpeolalljr  ao  when  wo  conaider  that  if  there  wan  another,  Pier- 
aon  kneiw  It^  and  it  waa  9tmj  for  him  to  have  ao  averted,  and 
eaDed  npoa  complainant  to  produce  itn 

It  ia  alao  urged  that  the  contract  waa  not  complete^  for  tho 
leaaon  that  PierKm  apeaka  of  intending  to  write  aubaequentlj 
about  the  payment  of  aome  debta  owing  bj  him;  and  for  the 
farther  leaaon  that  Moore  rebra  to  aome  miaunderatanding  or 
poanble  difScul^  aa  to  a  portion  of  the  peraonal  propertj. 
The  payment  of  theae  debts,  howerer,  waa  in  no  »n^i*«^  con- 
oected  with  the  price  to  be  paid  for  the  land  or  the  terma  of 
payment.  There  waa  nothing  for  Moore  to  knew  in  relation  to 
those  debts,  upon  which  hia  acceptance  of  the  propoaition  waa 
to  depend.  It  was  not  suggested,  even  by  Pierson,  that  the 
"M^fc^^g  of  the  contract  was  to  depend  upon  Moore  paying  iho*«o 
debts;  or  that  he  would  in  a  subsequent  letter  fix  additional 
terma.  It  is  quite  evident  that  Pierson,  when  he  wrote  thia 
letter,  expected  the  whole  matter  to  be  doaed  up  for  him  by  hia 
attorneys,  Starr  A  Phelps,  and  the  reference  in  this  lettv  to 
his  debta  waa  made  to  advise.  Moore  that  he  wanted  them  paid^ 
of  which  debta  he  waa  to  inform  him  in  another  letter. 

Aa  to  what  Moore  aays  about  the  personal  property,  it  will  bo 
observed  that  though  he  apeaka  about  his  desire  to  have  a  per- 
fect undentanding  aa  to  the  property,  he  givea  no  intimation  of 
waiving  or  delaying,  for  this  reason,  his  acceptance  of  the  terma 
or  trade  propooed.  In  FUthugh  v.  •/onsf,  6  Munf.  83,  the 
owner  of  the  land  accepted  the  terma  propoaed  by  one  offering 
by  letter  to  purchase,  but  stated  in  hia  reply  that  the  purchaser 
must  take  the  reaponaibility  of  eatahliahing  the  lines.  The 
person  oAring  to  buy  anawsred,  aaMnting  to  the  terms,  but 
expreaaed  a  wish  that  the  owner^s  agent  would  attend  to  th# 
settlement  of  a  portion  of  the  boundaries.  It  waa  held  that 
there  waa  a  complete  contract  for  the  sale  of  the  land.  The  two 
caaea  are  not  unlike.  And  that  Moore  understood  that  the  con- 
kact  waa  complete^  and  did  not  intend  to  make  it  depend  upon 
what  ptnmnal  property  he  got  with  the  farm,  ia  manifeat  froaa 


tlw  fiMt  th^t  be  imooediately  adYiaed  the  tenanti  oc  t]i6  pur- 
ehMMy  immeduttely  and  promptlj  assumed  the  control  of  the 
plaoe^  within  a  few  da3r8  showed  the  letter  to  those  whom  he 
had  reason  to  suppose  were  or  would  be  Pierson's  attomeja, 
and  declared  his  acceptance  of  the  terms  and  readiness  to 
comply.  If  he  regarded  that  the  completion  of  the  contract  was 
to  depend  upon  the  perscmal  property  he  might  receive^  his 
course  with  the  tenants  and  attorneys  was,  to  say  the  least  of  it^ 
inexplicable  and  unreasonableu 

As  to  the  second  objection^  that  Moore  procured  this  ooatrael 
by  fraud  and  misrepresentation,  we  are  very  clear  that  it  is  not 
sustained  by  the  proo£  To  sustain  this  position,  respondents 
rely  almost  entirely  upon  the  fact  that  the  price  to  be  paid  was 
grossly  inadequate— that  complainant  was  to  pay  eleren  thousand 
dollars,  whereas  Matteson  agreed  to  and  was  to  pay  twenty- 
four  thousand  dollars.  At  the  time  this  negotiation  was  com- 
menced, in  the  autumn  of  1854,  the  weight  of  the  testimony  is 
that  the  land  was  not  worth  to  exceed  fifty  dollars  per  acre.  In 
the  spring  it  advanced  rery  rapidly,  as  did  all  the  lands  in  that 
▼icinity,  and  indeed  throughout  the  state.  It  is  quite  eyident 
that  by  the  terms  of  the  contract^  as  finally  settied  in  May,  1855, 
Moore  made  what  is  admitted  to  have  been  a  good  baigain. 
When  he  made  his  first  offer,  however,  and  when  Pierson  wrote 
to  him,  the  terms  were  not  so  fiivorable  to  Moore.  Had  Pienon 
been  on  the  place  the  previous  autumn,  it  is  not  probable  that  the 
trade  would  then  have  been  dosed.  H  without  fraud  or  mis- 
representation on  his  part,  Moore  succeeded  in  obtaining  what 
was  to  him  an  advantageous  contract,  it  was  his  ri^t,  and  he 
is  entitled  to  the  benefit  of  it.  Was  there  any  fraudT  It  does 
not  appear  that  at  any  time  he  made  any  representations  as  to  the 
value  of  the  land.  He^  in  one  or  both  of  the  letters,  speaks  of  the 
condition  of  the  railroads  being  constructed  near  the  land,  and 
what  he  then  said  is  fully  sustained  by  the  proot  It  will  be  seen, 
also,  that  he  expressed  a  wish  that  Pierson  should  return  and 
see  and  judge  for  himself.  His  letter  also  shows  (and  tike  testi- 
mony of  one  or  more  witnesses  proves  the  same  fiust)  that  he 
consulted  with  Abnei^s  father  about  the  trade,  and  that  the 
latter  finally  consented  to  make  a  deed  for  the  eighty  acres  in 
his  nama  Abner  had  not  only  a  father  living  near  the  land, 
but  two  or  more  brothers,  his  brother-in-law,  Leibrick,  and 
other  friends  and  relatives  in  the  same  victnify,  with  whom  lie 
had  eveiy  opportunity  to  correspond  and  learn  the  actual  value 
ef  the  lead.    If  the  father  supposed  that  ^^T^'ifajwrt 
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teinjng  an  nnoonadonable  advantage  over  his  son,  it  ▼oold  laeni 
that  ha  wtmld  promptly  have  refnaed  to  oonvey  the  eighty^  the  legal 
title  to  which  was  in  him,  and  as  promptly  have  adviaed  hk  wm  not 
to  accept  the  offer. 

We  acknowledge  that  we  have  felt  strongly  inpli^^  to  give 
to  Abner  the  benefit  of  the  at  least  seemingly  better  oontrsct 
made  by  the  father  with  Matteson.  And  was  there  any  fair 
ground  for  oondading  that  oomplainant  obtained  his  contract 
by  fraud,  or  by  the  use  of  any  other  than  fair  means,  we  should 
most  readily  so  hold.  We  are  unable  to  discover,  however,  that 
complainant  has  been  guilty  of  any  misrepresentation,  or  that  he 
rescHTled  to  any  other  than  the  most  honorable,  open,  and  candid 
means  in  making  the  purchase.  Under  such  droumstanoes,  as 
cdready  suggested,  we  are  not  at  liberty  to  deny  to  him  his 
rights  under  his  contract.  For  while  Abner  Pienon  may  suffer 
largely  by  being  held  to  his  contract  with  Moore,  and  as  a  con- 
sequence deprived  of  the  benefit  of  the  contract  with  Matteson,  it 
Is  bat  the  result  of  his  negotiation  fairly  entered  into.  It  may  be  a 
case  of  great  hardship,  but  this  cannot  change  the  relative  rights  of 
the  parties.  Hard  cases  must  not  be  allowed  to  make  bad  equity 
any  more  than  bad  law. 

We  are  next  to  inquire  whether  Abner  Pierson  had  any  right 
to  the  eighty  acrea  held  by  his  father.  It  seems  that  John  Piei^ 
•on  had  a  number  of  sons,  and  had  helped  all  <^  them^  either 
by  giving  them  land,  or  means  with  which  to  enter  the  same,  or 
start  in  business.  One  of  his  sons,  Levi,  a  twin  brother  of  Ab- 
ner, died  in  1^843  or  1844,  being  unmarried,  and  leaving  no  issue. 
He  at  that  time  was  in  possession  of  this  eighty,  and  held 
the  title,  either  legal  or  equitable,  as  also  another  tract  of  land. 
Whether  the  legal  titie  was  in  the  father  and  the  equity  in  the 
son,  or  whether  the  father^s  legal  right  accrued  upon  his  death, 
and  as  the  heir  of  Levi,  does  not  satisfactorily  appear.  The  im- 
provements upon  the  eighty  at  the  time  of  Levi's  death  were  put 
there  by  him,  and  there  is  nothing  to  show  that  the  father  ever 
expended  a  dollar  upon  it  On  his  death-bed  Levi  desired  that 
his  father  should  see  that  his  interest  in  this  eighty  should  be 
given  to  his  brother  Abner;  and  this  desire  the  father  promised 
to  see  carried  out  His  other  land  Levi  desired  to  be  given  to 
his  brother,  Johnson  Pierson.  After  his  brother's  death,  Abner 
took  possession  and  made  huge  and  valuable  improvements 
upon  this  eighty — ^which  adjoins  the  one  hundred  and  sixty 
aeres,  now  also  in  controversy,  and  is  in  fact  a  part  of  the  farm. 
These  improvements  consist  of  fencing  a  large  portion  of  it»  and 
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building  a  bam,  at  an  expense  of  some  one  thousand  dollars  or 
one  thousand  two  hundred  dollars.  Daring  all  this  time  the 
bther  resided  near  the  premises,  and  had  full  knowledge  of  the 
possession  and  improvements.  On  two  or  three  occasions  ha 
expressed  his  intention  to  cany  oat  the  will  of  Levi  in  relation 
to  this  eighty,  and  he  oniformlj  spoke  of  it  as  Abner's.  Abner 
oontinned  in  possession,  and  enjoyed  the  rents  and  profits  to  the 
time  of  his  leaving  for  CaHfomia,  and  after  that  occapied  it  by 
his  tenants — this  possession  covering  a  period  of  some  twelve  or 
foarteen  years.  When  Moore  was  negotiatiag  with  Abner, 
knowing  that  the  legal  title  was  in  the  father,  he  called  upon 
and  obtained  his  promise  to  make  the  deed.  Subsequent  to  this 
vhe  father  spoke  to  other  persons  of  Moore's  trade  with  Abner, 
and  stated  that  he  was  glad  that  Ueury  was  to  get  the  place,  and 
that  he  had  agreed  to  help  him  make  tlie  payments. 

Under  these  drcumstanoes,  shall  John  Pierson  be  now  nv 
qnired  to  convey  this  eighty  to  Moore  t  And  upon  this  ques- 
tion we  have  had  more  doubt  than  any  other  in  the  case.  We 
have  concluded,  however,  that  the  position  of  respondent  John 
Pierson  cannot  be  sustained.  Our  reasons  for  this  conclusion 
we  will  briefly  state. 

As  between  the  parties,  a  conveyance  by  a  father  to  a  child  will 
be  upheld  as  being  founded  upon  a  merit<»ious  consideration. 
When  the  agreement  is  executory,  however,  exists  in  parol,  and 
i9  unassisted  by  the  fact  of  possession,  and  permanent  improve^ 
ments  taken  and  made  upon  the  faitU  of  such  promise,  the  oouna 
will  not  aid  the  donee  by  decreeing  its  performance.  Where, 
however,  the  promise  is  dearly,  definitely,  and  conclusively 
established,  and  where  the  child,  upon  the  faith  of  it,  has 
entered  into  possession  and  made  valuable  and  permanent  in^ 
provements,  cases  are  not  wanting  that  recognise  the  right  of 
the  donee  to  claim  and  require  specific  performance:  Stewart 
V.  Simomi,  S  Watts,  253;  Taung  v.  OlandemUng,  6  Id.  509  [31 
Am.  Dec  492].  *'The  opposite  rule,"  says  Tilghman,  0.  J., 
in  Syler  v.  ^ciWi,  1  Binn.  378,  ''would  enable  the  parent  to 
practice  a  fraud  by  making  a  gift  which  he  knew  to  be  void, 
and  thus  entice  his  child  into  a  great  expenditure  of  money 
and  labor,  of  which  he  intended  to  reap  the  benefit  himself.* 
In  such  case,  however,  it  will  not  avail  the  donee,  if  his  improve- 
ments are  temporary,  of  but  little  value,  or  simply  for  his  con- 
venience as  an  occupying  tenant  They  must  be  of  a  perma- 
nent character — such  as  clearly  show  that  he  regards  and 
designs  to  treat  the  land  as  his  own,  and  relies  upon  the  prom* 
Ise  of  the  father. 
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We  aie  awm  that  there  are  cases  holding  the  opposite  liew. 
Some  of  them  that  liave  been  so  classed,  however,  it  will  be 
found  arose  between  the  donor  and  his  creditors:  Sucker  r. 
AIM,  6  B.  Mon,  566  [48  Am.  Dec.  406].  This  case  is  not  of 
that  duoacter,  and  the  distingniahing  element  is  appreciable  at 
ODoe  to  ereiy  professional  mind.  In  otheia,  sgain,  it  did  not 
appear  that  possession  was  taken  or  the  improvements  made 
apon  the  fiuth  of  the  nndflrtaking  of  the  donor:  Adamson  v. 
Lambf  3  Blackf.  446.  In  another  esse,  it  did  not  appear  that 
the  donee  had  pat  anj  improvements  upon  the  land:  Black  v. 
Cord,  2  Ear.  A  G.  100.  The  case  of  Finekard^M  Uwn,  23  Ala. 
649,  is  quite  like  this^  and  yet  nnlike  it  in  one  important  par- 
ticular. There  the  donor  did  not,  bj  his  silence  or  words,  in- 
duce a  third  person  to  purchase  of  the  donee.  If  he  had,  in- 
the  language  of  the  judge  in  that  case,  when  referring  to  Siom/^ 
V.  BuUofts  33  Id*  ^^^>  ''it  would  have  amounted  to  a  gross 
fraud  to  permit  him  to  disaffirm  the  transaction,  and  avoid 
the  sale  which  he  had  superinduced  and  afterwards  sano- 
doned." 

And  without  now  determining  that  the  complainant  would 
be  entitled  to  relief  if  the  case  stood  alone  upon  proof  of  the 
gift,  and  possession  and  improvements  made  upon  the  faith  of 
the  promise,  we  think  it  would  be  unconscionable  and  inequi- 
table to  denj  it^  when  we  take  into  consideration  the  further 
fact  that  the  father  by  his  own  positive  and  unambiguous  acts 
induced  the  trade,  and  sanctioned  it.  It  is  not  a  case  even 
whore  the  owner  of  land  remains  silent^  when  he  knows  that 
other  parties,  in  bis  presence,  are  about  to  do  some  act  which 
they  would  not  if  they  knew  of  his  title.  But  he  encouraged 
the  purchaser,  promised  Moore  that  he  would  make  the  deed, 
proposed  to  assist  him  in  making  the  payments,  and  afterwards 
expressed  his  satis&ction  that  the  land  was  thus  to  be  kept  in 
the  family.  Under  such  circumstances,  he  is  estopped  in  a 
court  of  equity  from  disputing  the  validity  of  the  purchase,  or 
Uie  right  acquired  by  virtue  of  the  contract:  Story's  Eq.  Jur., 
•ec.  836;  Sfam  v.  Airibr,  6  Johns.  Ch.  166;  Piekard  v.  Sears, 
6  Ad.  A  EL  474;  Lueaa  r.  Hart,  5  Iowa,  415.  Respondents 
further  object  that  the  bill  does  not  set  out  or  state  the  par- 
ticulan  of  the  promise^  and  that  therefore  there  can  be  no 
decree  for  complainant  as  to  this  eighty  acres.  It  is  true  that 
the  bill  is  not  as  full  and  explicit  in  this  respect  as  it  might  be; 
but  we  do  not  think  the  defect  is  one  of  such  substance  or 
materiality  as  to    avail  respondents  at   this  time.    A  want    of 
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equity  in  a  lull-Hir  ibe  fact  that  taking  it  all  aa  true  the  oom] 
ant  la  not  entitled  to  the  relief  prayed  for— maj  be  taken  advantage 
of  on  the  final  hearing,  or  on  appeaL  Not  so,  however,  if  the  delect 
ia  one  of  form,  or  if  the  case  stated  is  such  that  the  ooort  oan 
properlj  proceed  to  a  decree:  Stor/a  Eq.  Fl^  aeo.  629;  EriBMrntm 
y.  Bridfftit  1  Iowa,  14. 

The  fonrth  and  laat  point  to  be  conaidered  ia  that  Matteaon 
waa  a  pnichaaery  wUhoat  notice,  for  a  TalnaUe  oonaideimtion. 
Aa  to  tUa  we  have  no  diffioulty.  For  the  one  hundred  and 
flizty  aorea  he  never  had  anj  coniraot  with  anj  poiaan  an- 
thoriaed  to  bind  or  contract  for  the  owner,  Ahoer  FienKBL  His 
contract  waa  with  John  Pierson,  and  it  ia  not  pretended  that  he 
had  an  J  aathori^  or  right  to  aell  thia  portian  of  the  land.  Aa 
to  the  eighty  aorea,  while  the  l^gal  title  waa  in  John  Pierson,  the 
equity  and  ocenpancy  waa  in  Abner,  or  in  Moore^  hia  vendee. 
Matteson  waa  on  the  premiaea  and  examined  them,  and  foond  that 
John  Pierson  waa  not  in  the  possession.  The  poasesnon  being 
in  another,  it  waa  his  duty  to  inquire  into  its  eharsoter,  and  by 
what  right  the  occupants  held:  Laeh  ▼.  BuiA^  4  Iowa,  215.  The 
purchaaer  of  real  estate  in  the  possession  of  a  third  person  is 
bound  to  take  notice  of  anch  person'a  title  to  the  poaawsion, 
whether  hia  title  be  legal  or  equitaUe:  Jchm$ton  t.  Mmcy,  4 
Black£  94  [28  Am.  Dec.  46];  Mardmd  r.  LematUny  Id.  383. 
Before  Matteson  pnrbhaaed,  Mocre^  aa  we  have  before  ahown,  in- 
formed the  tenanta  of  his  purchase,  and  that  they  held  under  him. 
By  making  the  proper  inquiry,  Matteson  would  have  ascertained 
that  the  persons  in  possession  were  not  the  tenants  of  John 
PieiBon,  but  of  Abner,  if  not  Moore.  He  would  have  foond 
that  John  Pierson  had  not  been  in  pooMSoion  for  some  fourteen 
years,  if  ever;  and  that  all  the  improvements  were  made  by 
other  peraooa.  The  possession  waa  sufficient  to  put  him  upon 
inquiry,  and  amounted  to  conatruotive  notice  of  tiie  title  under 
which  it  waa  held.  So  that^  without  determining  whether  the 
testimony  shows  that  he  had  actual  notice  (a  question  periiapa 
not  free  from  difficulty),  we  think,  for  the  reaaona  above  stated, 
that  he  cannot  be  said  to  be  a  purchaaer  without  notice.  We 
giro  no  effect  to  the  deed  made  by  Leihiibk,  in  consideiring^  this 
part  of  the  case,  fitmi  the  fiict  that  it  doea  not  i^paar  to  hare 
ever  been  deliverecl  Indeed,  it  ia  ahown  that  Mattsaon  rsAmed  to 
receive  it,  preferriLg  to  rely  upon  the  bond  vHiidi  he  bad  againrt 
John  Pierson. 

We    conclude^    thereibre^    that    the    dsorse  below   nraat   be 
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HtsTVAL  Amur  ov  PAsms  to  Goxtbaot  vwmd  sot  Ooom  at  Sau 
TiMBt  Smi^ttrdr.  Smoard,  6S  Am.  Deo,  101»aiidiu*a 

Pab0L  Gut  ov  LAin>  to  CSiiiu>»  Aooomfaiosd  bt  Pftmuim  Impbote- 
umm^  igtwm  an  IndafaMibk  tiUo  to  Iwvo  the  oonfenet  aaoiittd»  and  tfat 
fact  that  tbe  profita  dezived  would  oomp«Daato  for  the  improranMiita  it  no 
bar  to  an  aetian  for  the  apeoifie  perfonnanoe  of  the  fipfti  Totmg  t.  Cnemimung, 
31  Am.  Dea  492.  But  in^voTemanta  mada  by  a  ohOd  on  hia  parent'a  land* 
on  the  pramiaa  that  the  land  woold  be  gtran  to  him  at  lua  fiithar'a  death,  will 
not  take  the  oaae  out  of  the  atatate  of  franda:  Poormem  t.  KUgore,  67  Id.  425| 
aee  the  note  to  thia  oaae:  Forward  t.  ArmtUad^  46  Id.  2246;  note  to  Christy  t. 
BarnharU  03  Id.  648. 

Poqnanoir  la  Kotjob. — ^Exolunre  poaaearion  of  land  ia  oonatntotive  notice 
to  aU  of  title  by  which  the  person  in  poaaeadon  holda  the  land:  WyaU  t. 
Elam^  68  Am.  Dea  618L  Poeoearion  under  equitable  olaim  affecta  pnrchaaar 
of  legal  title  with  notice  of  that  equity:  Bryaai  t.  RamireM^  68  Id.  340,  and 
notes  to  theae  caaes;  aee  alao  Parker  y.  Kane^  65  Id^  283. 

Thx  fbotoipal  oask  18  dXED  to  the  point  that  the  consent  of  all  partiea  to 
a  oonlraot  ia  undoubtedly  neoeeaary  to  its  existence,  but  that  it  is  not  neces- 
aary  that  their  wills  should  ooncnr  at  the  same  instant,  in  QoodptuUr  v.  Por^ 
ier,  11  Iowa,  164.  It  ia  cited  to  the  point  that  a  oouTeyance  for  the  conaid- 
oration  of  lore  and  affection  ia  good  between  the  partiea,  and  against  all  othera 
except  subaequent  purohasers  without  notioe  and  creditors,  in  Graven  t.  fFSn- 
ier,  88  Id.  480,  and  Mercer  ▼.  Mereer,  29  Id.  559.  In  PhUUpe  r.  Blair,  38 
Id.  656,  the  court  aay:  "The  doctrine  ia  well  settled  in  this  state  that  the 
purchaser  of  real  estate  takes  the  same  chaiged  with  notice  of  the  equitiea  of 
the  pecaoQ  in  posaeaaiou  at  the  time  of  such  purohaae,"  and  cite  Moore  ▼. 
Piermm  among  a  number  of  othera.  It  ia  again  dted  in  OxUy  r.  Trycfn^  25 
Id.  97,  where  apeoifie  performance  ia  denied  upon  the  groond  of  want  of  con- 
aideration,  and  want  of  actual  poassoabn  followed  by  an  expenditure  of  money 
or  labor;  and  in  Hwmphreiy  t.  Jfoofv,  17  Id.  194,  where  the  court  hold  that 
■pedfio  perConnanoe  of  a  oontraot  of  purchaae  of  real  estate  should  be  granted 
where  the  purohaaer  entered  thereunder,  paid  the  purchaae-price^  and  made 
valuable  improyements.  In  Ferrier  r.  Siorer,  63  Id.  487,  the  court  say:  "The 
rale  now  anpported  by  the  great  preponderance  of  authority,  and  almost,  if 
not  quite^  univeraaUy  adhered  to,  ia  that  when  a  proposal  ia  aooepted  by 
letter,  the  contract  ia  deemed  to  become  complete  when  the  letter  is  mailed, 
profided  the  ofier  ia  atanding,  and  the  acceptance  ia  made  within  a  reason 
aUe  tims^"  citing  the  ptinoipal  oaae  with  many  othenL 
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AiTiE  Pasr  has  Bmr  bt  Dbgbbb  Divbtobd  ov  m  Toim  to  Lanb 
8ou>  BOB  DBLnrQUBRT  Taxbs  of  one  year,  he  oannot  hare  such  decree 
set  aside  beeauae  he  has  paid  the  taxes  for  other  and  suoeeeding  years. 

ii»A»«  ov  Tbbasubbb  Who  Told  CoiiniAnf  aht's  Aobht  that  No  Taxbs. 
SAD  vaa  AssmsBD  aoaimbt  his  Labd,  by  whioh  he  allowed  the  same 
to  be  sold  for  delinquent  taxea,  cannot  operate  to  invalidate  a  decree 
▼eating  the  title  in  the  purchaser,  unless  some  odlnsion  or  fraudulent 
eoBiihJnition  between  tiie  treasurer  and  the  purchaser  oan  be  ahown. 
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UBjionojr  TBja  PBOPntTT  wab  Assesskd  ik  Wsoso  Naiok  Gomb  too 
Lati  after  a  decree  Iim  been  entered  eetftblishing  title  thereto  in  a  pur- 
oh  MOT  at  a  sale  thereof  for  delinqnent  tazei. 

SiRVicn  BT  PuBUOATioir.— In  case  of  serrioe  by  paUieataon,  in  addition 
to  the  paUioationt  the  law  reqniren  proof  that  a  oopy  of  the  petitioo 
and  notioe  be  directed  to  the  defendant  throogh  the  poet-offioe,  at  his 
QBual  plaoe  of  reeidenoe,  or  that  anoh  place  of  reeidenoe  ia  unknown  to 
pUintiffy  whot  after  reaaonable  diligence,  conld  not  ascertain  the  aamei 
and  it  is  error  to  enter  a  judgment  by  defanlt  until  such  proof  has  been 
made. 

Olumamt  uvdeb  Tax  Titli  whosb  Title  has  bbbv  Ebtabubhed  bt 
DsoRn  Ektkbsd  utov  Default  or  Formxb  Owvxb  must  prove  that 
all  the  requisites  of  the  law  haye  been  complied  with;  and  unless  the 
steps  ^hich  the  law  requires  to  be  takm  have  been  regularly  pursued 
the  court  has  no  jurisdiction,  under  the  law,  to  divest  a  party  of  his  prop- 
'  erty,  and  vest  it  in  the  state  or  another  person. 

br  Case  ow  Ssrvicb  bt  PuBUCATioir,  Pboot  that  Copt  or  Petition  Aim 
Notioe  was  MAniEO  to  DEFSNDAirr  at  his  usual  place  of  residence,  or 
that  such  place  of  residence  is  unknown,  is  a  jurisdictional  fact,  upon 
which,  by  the  statute,  the  power  of  the  court  to  act  is  made  to  depend, 
and  should  appear  of  record  in  the  case.  Without  such  proof,  no  default 
can  be  legally  entered. 

SXBVICB    BY  PffBLIOATIOK — WhKB  RbOITAL   IK   DeCBEE   VOT  SumCIEHT   TO 

Establish. — ^A  decree  entered  upon  default  in  a  case  in  which  servioe 
was  made  by  publication,  which  recites  that  it  was  made  to  appear  to 
the  court  that  the  defendant  has  been  served  with  notioe  of  the  pen- 
dency  of  said  action,  is  not  conclusive  of  such  service.  The  record  must 
show  that  in  addition  to  the  publication  a  oopy  of  the  petition  and  notioe 
had  been  sent  by  mail  to  the  defendant  at  his  usual  place  of  residence,  or 
that  the  rvar  was  unknown;  or  the  decree  itself  must  redte  and  show 
that  such  copies  were 


This  wbe  a  bill  in  chancery^  to  which  a  demorrar  was  raa- 
tained  by  the  court  below,  and  complainaiit  appealed.  The 
opinion  stages  the  case. 

Cawy,  for  the  appellant 

Knapp,  Caldu>eUf  and  Wright,  for  the  appellee. 

By  Court,  Wbiqht,  0.  J,  The  complainant  aets  forth  in  his 
bill  that  in  1852  he  purohaaed  fit>m  the  United  States  the  lands 
in  oontroversyy  lying  in  Keokuk  f^oonty;  that  he  waa  then,  and 
continued  to  be,  a  resident  of  the  state  of  Yii^ia;  that  for  the 
year  1853  said  lands  were  aoneooed  to  Jesse  Qahan,  and  not 
to  the  petitioner,  and  the  said  taxes  amounted  to  one  dollar  and 
ninety-three  cents;  that  in  1854,  his  agent  called  upon  the  proper 
treasurer  to  pay  the  taxes  on  the  land,  and  was  informed  that 
said  land  was  not  assessed,  and  that  no  taxes  were  to  be  paid  for 
the  year  1853.     He  further  represents  that  in  May,  1854,  the 
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nid  traaaorer  aoli  Mid  lands  for  the  dalinqnaat  taxaa  of  1853, 
%o  4ho  daGandaat^  Oair,  who  on  tbe  ninth  of  June  of  that  year 
received  tha  aaid  treaaorar^a  dead;  that  on  the  twentyliiiirth  of 
March,  1805,  aaid  defendant  filed  in  the  diatriot  ooort  hia 
petition  to  foredoae  the  plaintifTa  eqoity  of  redemption  in  and 
to  aaid  land,  claiming  the  right  to  ao  faredoae  under  and  bj 
▼irtne  of  hia  aaid  porohaae  at  aaid  tax  aale;  that  a  notice  di- 
rected to  complainant  waa  placed  in  the  hands  of  the  aherifl^ 
who  retoraed  thereon  that  said  defendant  (now  complainant) 
waa  not  found  within  hia  eaanty;  and  that  at  the  April  term, 
1855,  of  aaid  court,  an  order  was  entered  continuing  aaid  cause 
until  the  next  term,  and  directing  publication  to  be  made, 
as  required  by  law.  He  also  repreaenta  that  at  the  next  term, 
to  wit,  in  November,  1855,  the  said  published  notice  was  filed 
with  tbe  aflyavit  of  the  publisher,  and  that  thereupon  a  default 
was  entered  against  the  complainant,  and  a  decree  entered  in 
favor  of  said  Garr  for  the  land. 

The  bill  then  proceeds  to  state  that  during  all  this  time 
complainant  was  a  resident  of  the  state  of  Yiiginia;  that  he  had 
no  knowledge  of  the  levy  of  said  tax,  or  of  the  purchase  of  said 
land  by  CSarr;  that  he  was  ignorant  of  the  institution  or  pen- 
dency of  said  suit  by  Oarr,  or  of  the  judgment,  until  in  the 
spring  of  1857;  that  he  paid  the  taxes  for  the  years  1854,  1855, 
and  1856;  that  the  notice  by  publication  was  not  given  as  re 
quired  by  law;  that  at  the  time  of  the  rendition  of  said  judg- 
ment no  proof  was  made  to  said  court  that  a  copy  of  the  peti- 
tion and  notice  had  been  sent  to  the  defendant,  nor  excuse 
shown  for  not  sending  the  same;  that  no  such  copies  ever  were 
sent,  in  fact;  that  about  the  time  of  aaid  aale  by  the  treasurer 
the  said  treasurer's  books  were  changed  ao  as  to  show  that 
aaid  landa  were  aasesaed  to  this  complainant;  that  defendant, 
Oarr,  had  knowledge  of  this  fi^t;  that  he  fraudulently  obtained 
aaid  decree;  that  he  fraudulently  used  and  inserted  the  name 
of  said  compUinant  as  the  person  to  whom  said  land  had  been 
aaaessed;  and  that  he  neglected  and  refused  to  send  to  the  com- 
plainant cofnes  of  the  petition  and  notice  for  the  purpose  of 
obtaining  aidd  decree  without  the  knowledge  of  thia  complain^ 
ant  Copiea  of  all  the  papers  in  said  proceeding  are  attached 
and  made  part  of  the  bilL  The  prayer  is,  that  said  decree  be 
held  null  and  void,  that  It  be  set  aside,  and  the  title  in  said  land 
vested  and  confirmed  in  complainant,  or  if  meet  and  proper,  that 
the  said  decree  may  be  reversed.  The  decree  (as  shown  by  the 
copy  attached  to  the  bill)  recites,  ''that  the  cause  came  en  to  be 
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keutl  upon  the  petition  of  plaintiff;  that  defendant  being  called^ 
came  not^  bat  made  default;  and  it  appearing  to  the  court  that 
defendant  had  been  served  with  notioe  of  the  pendency  of  the 
■iiit^  as  the  law  directSy  it  is  therefore  considered,"  etc.,  dosing 
la  the  nsoal  fonn  of  a  decree  in  chancery,  Testing  the  tiUe  in 
OaiT,  and  barring  the  defendant's  equitable  tight  to  redeem  the 
laid  lands. 

The  demnrrer  to  the  bill  specifies  a  great  number  of  causes, 
some  of  which  were  sustained,  and  otiiers  overml'vf.  Ajb  the 
eomplainant  appeals  and  relies  upon  the  &ct  that  the  court 
erred  in  sustaining  the  demurrer  for  any  one  of  the  causes,  we 
shall  confine  ourselves  to  such  as  were  sustained.  These  are  as 
follows:  1.  That  Garr  is  not  charged  with  having  colluded  with 
the  treasurer  in  deceiving  complainant's  agent,  and  any  mistake 
made  by  such  officer  can  not  prejudice-  the  purchaser;  2.  That  it 
can  make  no  difference  as  to  the  rights  of  the  purchaser  that  the 
land  was  assessed  to  Gahan  instead  of  McGahan;  8.  That  the 
payment  of  the  taxes  for  the  years  1854,  1855,  and  1856,  can  not 
affect  the  validity  of  defendant's  title;  4.  Because  the  bill  ahows 
a  good  title  in  defendant,  and  does  not  make  a  case  entitling 
complainant  to  equitable  relief. 

The  first,  second,  and  third  causes  maj  be  considered  together. 
However  promptiy  the  complainant  may  have  paid  the  taxes  for 
ether  years  can  not  avail  him  if  he  failed  in  1853,  and  such 
steps  were  taken  on  account  of  his  delinquency,  as  divested  him 
of  hia  title.  Neither  can  it  avail  him,  as  against  Carr,  that  thf 
treasurer  made  a  mistake  and  deceived  hia  agent,  unless  some 
collusion  or  fraudulent  combination  between  the  treasurer  and 
Carr  could  be  shown.  And  as  to  the  mistake  in  the  name  of 
the  person  to  whom  the  property  was  assessed,  we  are  dear  that 
this  can  make  no  difference.  For  when  we  consider  that  this 
and  the  other  objections  are  uxged  after  the  decree  has  been  en. 
tered,  and  insisted  upon  to  defeat  and  set  aside  the  judgment  of 
a  court  having  jurisdiction  over  the  subject-matter,  they  lose  all 
the  force  or  weight  which  they  otherwise  might  have:  Gaylard 
V.  Scarfs  6  Iowa,  179. 

Under  the  fourth  cause,  the  whole  merits  of  the  bill  are  pre* 
sented  for  our  consideration.  And  firsts  complainant  insists  that 
the  bill  is  sufficient^  and  the  decree  should  be  set  aside,  becauso 
of  the  failure  of  Carr  to  send  him  a  copy  of  the  petition  and 
notioe,  no  excuse  being  shown  for  such  failure.  Will  a  neglect 
in  this  respect  render  the  decree  void!  and,  if  so,  can  the  com- 
plainant be  allowed  to  show  it  against  the  averments  of  the 
decree  xtselfl 
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We  hsLfe  heretofore  held,  in  a  dizect  prooeedmg  on  appeal,  that  it 
was  enor  to  enter  a  judgment  faj  defiuilt  until  soch  proof  was  made 
as  is  required  by  section  1826  of  the  code:  Byington  r.  Croithwaiif 
1  Iowa,  148;  Carr  y.  Kopp,  3  Id.  80.  The  effect  of  the  failure  to 
send  raoh  oopiei^  wheve  a  deeree  or  judgment  is  attaeked,  as  in  the 
case  befixe  xm,  lum  not  been  detennined  hy  the  present  members  of 
this  court 

The  law  ]%  that  when  senrioe  has  been  made  b j  publioatien  only, 
and  no  appeaianoe  had,  default  shall  not  be  entered  until  proof  has 
been  made  that  a  copy  of  the  petition  and  notice  was  directed 
to  the  defendant^  through  the  post-office^  at  his  usual  place  of  resi- 
deuce  (stating  the  place),  in  sufficient  time  for  his  appearance,  or 
that  such  reeidflDoe  is  unknown  to  the  plaintiff,  or  his  attorney, 
or  business  agent^  and  could  not»  with  reasonable  diligence,  be 


To  sustain  a  title  under  a  sale  for  taxes,  the  following  prin- 
ciples were  recognised  by  this  court  in  the  case  of  SeaU  v.  Bab- 
eodkf  3  G.  Greene,  133:  If  lands  are  taken,  under  a  statute 
authority,  in  derogation  of  the  common  law,  eveiy  requisite  of 
the  statute  having  the  semblance  of  benefit  to  the  owxier  mtist 
be  strictly  complied  with.  A  penalty  so  severe  as  this  should 
not  attach,  unless  the  officers  of  the  government — ^its  sgents — 
have  strictly  complied  with  and  fulfilled  their  duty.  The  law 
must  have  been  strictly  perfonned.  Every  statute  authority,  in 
derogation  of  the  common  law,  to  divest  the  title  of  one  and  trans- 
fer it  to  another,  must  be  strictly  pursued,  or  the  title  will  not 
pass.  The  claimant  under  such  a  title  must  prove  that  all  the 
lequiflitea  of  the  law  have  been  compiled  with;  and  unless  the 
steps  which  the  law  requires  to  be  taken  have  been  regularly  pur- 
sued, the  oourt  has  no  jurisdiction  under  the  statute  to  divest  a 
party  of  his  property,  and  vest  it  m  the  state  or  another  person : 
WiUimnB  r.  States  6  Bhickf.  36;  Atkina  v.  Kinnom,  20  Wend.  241 ; 
KOogg  t.  McLfrnghUn^  8  Ohio,  114;  Sharp  v.  Spain,  4  Hill,  81. 
And  while  these  rules  and  prindplea  may  be  regarded  as  strict^ 
they  axe  fully  ffiiftfp?T*>^  by  the  authorities,  and  authorised  by 
the  peculiar  nature  and  oharaeter  of  the  proceeding  under  which 
the  purohaaer  dainis. 

Kffyp"g  in  view  these  general  principles,  it  seems  to  us  that 
the  case  of  BroglM  r.  Lash,  3  G.  Greene,  357,  fully  disposes  of 
th\tL  In  giving  a  construction  to  section  1826  of  the  code,  this 
language  is  used:  ''Wiihou(e  a  compliance  with  the  requirements 
of  this  section,  the  default  could  not  be  legally  entered.  Witk* 
e«t  a  service  to  the  defendant  in  one  of  the  modes  prescribed 


bis  ponoii.  Thfl'  ntetnte  directly  jmdiibita  the  taxtry  of  the  do- 
fiuilt  nntil  thia  proof  of  the  w»ili"g  of  the  notioe^  eto.,  hss  been 
nude  to  the  oonrt;  nntil  this  wu  done,  defendant  vu  not  in 
ooart.  The  qoeetion  pteaented  for  a^]'^^'''**^  >*  ^''^  °i>^  ^ 
Im^luitf  ia  the  [nwwdnre  of  the  ooort  below,  bat  of  jnriedic- 
tion  of  the  penon  of  the  defendant.  It  goee  to  the  power  of 
the  oonzt  to  trj,  determine,  and  paai  the  judgment.  Much 
might  be  aaid  of  the  propriety,  nay,  neoeaaity,  of  guarding 
eaiefaUy  the  righta  of  persooi  whoae  intereata  are  disposed 
(^  by  a  Bummary,  stringent,  and  ex  parU  l^al  procedure;  but 
here  it  ia  deemed  unneoeBsary,  as  we  think  the  provisiooa  of  the 
code  an  such  aa  to  furnish  the  moat  ample  evidence  of  the  in- 
tent of  the  l^ialature  on  this  aabject  The  proof  required  when 
•ervi.-e  haa  been  made  by  publication  only,  and  no  appeatanoe 
had,  is  clearly  made  a  condition  precedent,  without  which  the 
court  had  no  power  to  eater  the  judgment  by  default  It  is  a 
jurisdictional  fact,  upon  which,  by  the  statote,  the  power  of  the 
court  to  act  ia  made  to  depend,  and  should  appear  of  reooid  in 
the  case.  In  the  stead  of  peisonal  and  actual  serrio^  and  a  letom 
thereof  into  court,  by  virtue  of  which  the  ooort  acqniiea  juris- 
diction <^  the  peraon  of  the  defendant,  it  ia  a  mode  of  service 
tiy  conatmotion,  provided  by  l^isladon  to  be  oaed  in  proceed- 
ings moetly  ex  parte,  and  hence  the  reason  of  the  striotneas  of 
the  provision.  The  proof  required  is  made  an  element  of  juris- 
diction by  the  statute,  and  the  record  should  show  that  it  had 
been  made  before  the  default  was  entered."  And  see  £of  No.  3 
V.  Stoetland,  1  G.  Qreene,  46S.  Whatever  we  might  think  of 
this  rule  wen  it  ret  inlegra,  yet  as  a  rule  of  property  we  are  not 
«t  liberty  to  change  it  without  aome  impnious  neceesi^:  Taylor 
V.  Freiusk,  19  Tt.  id;  Bellom  v.  Parsone,  13  N.  H.  266;  Barmei 
V.  Smith,  15  Ohio,  131. 

In  this  oaaa  the  oomplainant  aven  that  he  attachea  to  bis  bill 
oopiee  of  all  the  papers  and  proceedings  in  the  action  com 
menced  by  Oatr.  He  avers  that  the  proof  required  was  not 
made,  and  tiiat  in  fiut,  oo^te  of  the  petitiOD  and  notice  never 
were  forwarded  to  him  by  mail,  nor  was  any  excuse  shown  for 
iwt  sending  the  samoL  If  so,  upon  the  principles  enunciated  in 
the  case  of  BroghUl  v.  Lath,  3  Greene,  3fi7,  the  court  had  no 
}urif>diction,  and  no  power  to  render  the  decree. 

In  coming  to  this  conclusion,  the  leading  difficult  has  beeo 
that  the  decree  now  attacked  recites  that  it  was  made  to  appear 
to  the  court  that  the   defendant  had   b^en  served  with   notice  of 
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the  pendency  of  ttdd  action^  as  required  hy  law;  ahd  we  haye 
doubted  whether  this  ayerment  was  not  sufficient^  and  whether 
the  oomplainant  should  not  be  allowed  to  set  up  that  the  requisite 
proof  was  not  made.  The  language  of  the  law  is,  that  ''when  ser- 
Tice  has  been  made  by  publication  only,  and  no  appearance  had/ 
etc.  If  we  regard  the  publication  as  the  seryioOy  then  the  recital 
in  the  decree  would  be  fully  answered  without  reference  to  the  in- 
quiry whether  the  required  proof  was  made.  The  case  above  re- 
cited, howoTer,  seems  to  treat  the  sending  of  a  copy  of  the  petition 
and  notioe  as  an  essential  part  of  the  service,  and  expressly  holds 
that  such  proof  should  appear  of  record  in  the  case— that  the 
record  should  show  that  it  had  been  made  before  the  default  was 
entered.  And  we  can  hardly  believe  that  it  would  be  safe  to 
establish  the  rule  that  the  property  of  one  can  be  divested,  and 
vested  in  another,  upon  an  ex  parte  proceeding,  unless  the  record 
shall  show  that  such  proof  was  made  (or  excuse  shown  for  not 
maVing  it),  or  the  decree  itself  recite  and  show  affirmatively  that 
such  copies  were  mailed.  Such  a  construction  tends  more  to  secure 
parties  in  their  just  rights^  and  cannot  reasonably  work  injustice  to 
any  one.  J£  the  rule  is  too  strict,  the  remedy  is  with  the  law* 
making  power. 

We  conclude,  therefore,  that  this  point  in  the  bill  is  well  made^ 
and  that  the  court  below  erred  in  holding  that  it  showed  a  good  title 
in  the  defendant.  This  conclusion  renders  it  unnecessary  to  notice 
the  other  points  made  by  the  appellant. 

Judgment  reversed. 

Statutis  SuBSTTTumfo  Othxb  thak  Pebsowal  Ssavici  or  PBOOiflB  must 
be  strictly  oomplied  with  to  give  the  court  jarisdlction,  and  this  compliance 
Buist  appear  affinnatively  in  the  proceedings:  Zacharie  r.  Bowen,  40  Am. 
Dec.  Ill;  see  Dealing  v.  Bank  of  CharUeton,  48  Id.  300,  and  note. 

Stbict  Compuanob  with  Ai4«  RsQUiKsiCBNTS  of  the  statate  is  necessary  to 
validate  a  tax  title:  Lyon  v.  Hunt,  46  Id.  216;  Brown  v.  Wright,  42  Id.  481; 
Dikeman  v.  Parriah,  47  Id.  455;  Scalea  v.  Alvis,  46  Id.  269;  Alexander  v. 
Walter,  50  Id.  688,  and  notes. 

Ths  FBiiroiFAL  CASS  IS  oiTXD  to  the  point  that  a  compliance  with  the 
requirements  of  the  statate  which  provides  that  in  case  of  service  by  pnbli- 
cation,  in  addition  to  the  publication,  it  most  be  shown  that  a  copy  of  the 
petition  and  notice  was  xnailed  to  the  defendant  at  his  place  of  residence, 
or  that  his  place  of  residence  was  unknown,  and  could  not  after  due  dil- 
igence be  discovered,  is  essential  to-  confer  jurisdiction;  that  a  compliance 
therewith  is  a  condition  precedent,  and  a  jurisdictional  fact  upon  which,  by 
the  statute,  the  power  of  the  court  to  act  is  made  to  depend,  and  should 
appear  of  record  in  the  case,  in  Abell  v.  Gross,  17  Iowa,  174  It  is  cited 
Id  Miller  r.  Oorbin,  46  Id.  152,  to  the  point  that  whero  jurisdiction  is  ac- 
quired by  pablioation  of  notioe  as  prescribed  by  statute,  presumptions  will 
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lK»t  be  indnlgBd  to  sapport  the  juiidiotioii  of  the  oonrti  and  in  JKna  t. 
Oowan,  31  Id.  127,  to  the  point  vhero  it  ib  sought  to  divert  the  titU 
to  real  estate  on  aooonnt  of  the  non-payment  of  taxes  due  thereon,  a  striot 
oomplianoe  with  the  law  is  essential  to  the  Tilidity  of  the  sale.  In  » 
ease  where  service  by  publication  was  attempted  nnder  the  statute  fizat 
above  mentioaad,  the  decree,  after  stating  that  the  place  of  residence  of  the 
defendant  was  unknown,  so  that  a  copy  of  the  petition  and  notice  oonld 
not  be  sent  to  or  served  upon  him,  failed  to  recite  that  his  place  of  resi- 
dence '*  could  not  with  reasonable  diligence  be  ascertained."  The  court  held, 
without  deciding  what  effect  a  redtal  in  the  decree  which  showed  that  all 
the  requirements  of  the  section  had  been  observed  would  have,  that  the  redtals 
in  this  decree  were  insufficient,  that  they  failed  to  show  a  oomplianoe  with 
the  statute,  and  that  the  decree  was  absolutely  void:  AbeU  v.  Orosa,  17  Id. 
175.  In  Little  v.  C%am6er»,  27  Id.  522,  citing  the  principal  case,  the  court 
decide  that  when  the  record  in  a  tax  title  foreclosure  case  fails  to  show  the 
facts  showing  diligence  in  endeavoring  to  find  the  defendant's  residence 
the  judgment  would  be  reversed  on  appeal,  yet  such  failure  will  not  render 
the  (lecreo  void  on  its  face  when  collaterally  assailed.  In  dark  v.  LitHe^  41 
Id.  497,  citing  the  principal  case,  it  was  decided  that  in  an  action  upon  a 
judgment  which  was  sought  to  be  made  the  basis  of  a  new  recovery,  it  was  per- 
missible to  show  that  the  court  rendering  the  judgment  had  no  jurisdictiont 
notwithstanding  a  recital  in  the  judgment  that  the  defendant  was  duly  and 
legally  served  with  notice  of  the  pendency  of  the  suil  In  such  a  case,  i^bere 
the  defendant  in  his  answer  denies  that  he  was  served  with  notice,  his 
defense  la  not  a  ooUatenl,  bat  direct,  attack  upon  the  judgment. 


SOUDDEB  V.  DELASHMUT. 

C7  Iowa,  8A.] 
pABTirXRSHIP  C&XDITOBS  HAVB  PbIOBITT  OV  BiOHT  DT  PaBTVXBSHIP  PKOF^ 

EBTT,  but  this  does  not  import  that  the  partnership  creditors  may  step  in 
and  take  precedence  of  an  individual  creditor  at  any  and  all  times  and 
under  all  oiroumatanoes;  for  to  enable  the  court  to  apply  the  rule,  the 
ease  must  be  such  that  the  court  may  marshal  the  debts  and  effects,  and 
thus  ascertain  the  amount  of  the  assets  and  liabilities,  and  whether  the 
entire  assets,  or  what  part  of  them,  is  necessary  to  pay  joint  ereditora. 
Joint  Gbbditob  oankot  Coki  cc  bt  his  Atiachmxiti  Alokb  and  oust 
the  separate  creditor  from  his  prior  attachment  or  other  lien,  for  the 
joint  creditor  has  no  lien  which  he  can  enforce  in  this  manner. 

Garnishhbnt.  0.  M.  Wilcox  and  M.  J.  Delashmnt,  being 
partners,  dissolved,  and  Wilobx  purchased  Delashmut's  interest, 
executing  at  the  same  time  a  mortgage  on  the  stock  to  aecara 
the  payment  of  the  purchase-money.  Tiiis  mortgage  was  as- 
■igned  by  M.  J.  Delashmut  to  W.  W.  Delashmut.  Thereafter 
pVintiff  and  others  attached  the  goods  in  the  hands  of  Wilcox^ 
and  on  the  same  day  W.  W.  Delashmut  replevied  the  gooda^ 
but  before  he  took  possession  under  the  replevy  he  was  garnished 
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bj  the  plaintifls  in  tho  several  attaohment  mutB.  To  the  gar- 
nwhmftnt  he  answered,  showing  the  facts  as  above.  He  sold  the 
goods,  and  after  paying  his  own  expenses  and  claim,  delivered 
back  to  the  sheriff  the  goods  remaining  unsold,  .and  the  balance 
remaining  in  his  hands  from  the  proceeds  of  the  sale.  Plaintiff 
took  issue  on  the  garuLahee's  answer,  and  the  parties  went  to 
trial  thereon.  On  the  trial,  phuntiff  requested  the  court  to  in- 
struct the  jury  that  *'  if  M.  J.  Delashmut,  the  partner  of  Wilcox, 
sold  his  interest  in  the  stock  of  goods  to  his  partner  and  took  a 
mortgage  or  bill  of  sale  on  the  partnership  property  to  secure 
the  payment  for  said  interest,  and  said  Dekshmut  assigned  the 
said  mortgage  or  bill  of  sale  to  the  garnishee,  W.  W.  Delash- 
mut, then  the  said  garnishee  holds  said  property  subject  to 
the  claims  of  the  then  partnership  creditors  of  said  firm,  and  is 
liable  to  the  plaintiff  for  the  value  of  the  goods  so  received  and 
held  by  him,  with  interest."  The  court  refused  to  give  such 
instruction,  but  did  instruct  the  jury  that  ''if  the  goods  men- 
tioned were  held  by  the  garnishee  on  account  of  a  bona  Jide  sale 
to  him,  to  pay  a  debt  due  him,  and  before  the  attachment  was 
levied  on  the  goods,  the  said  garnishee  had  the  legal  right  to 
the  property,  as  against  the  partnership  creditors,  provided  there 
was  no  fraud  in  the  sale.  In  this  ease  the  mortgage  and  assign- 
ment of  the  same  is  evidence  of  what  it  purports  to  be,  and  is 
received  by  the  jury  as  a  bona  Jide  sale,  unless  there  is  evidence 
before  the  jury  to  impeach  it''  Yerdiot  for  plaintiffs,  for  one 
dollar  and  eleven  cents.  Plaintiff  appealed,  awrigning  as  error  the 
refusal  to  charge  as  requested,  and  the  chaige  given,  as  above 
set  out. 

(7.  Ben  Darwin,  for  the  appellant. 
Browning  and  Tracy ,  for  the  appellee. 

By  Court,  Woodward,  J.  The  interrogatories  to  the  garnishee 
might  have  been  cazried  somewhat  further  to  show  the  consid- 
eration of  the  assignment  from  M.  J.  to  W.  W.  Delashmut,  but 
this  was  probably  admitted  to  be  unquestionable.  There  is  nothing 
throwing  suspicion  upon  it^  and  it  is  to  be  taken  as  a  bona  Jide 
transaction. 

The  question  presented  to  this  court  is,  whether  the  court 
below  was  correct  in  the  instruction  given,  and  in  the  refusal 
of  that  which  was  asked  by  the  plaintiff.  It  is  true  that  as  a 
rule  the  partnership  creditors  have  a  priority  of  right  in  the 
partnership  property.  But  what  is  the  meaning  of  the  rule, 
and  where  is  it  applicable  1    Does  it  mean  that  the  partnership 


enditor  ftt  any  time,  and  under  all  ciroumstonoesl    The  answer 
moBt  b«  that,  to  enable  the  oonrt   to  apply  the  mle,  the  caae 
ninst  be  snch  that  the  oonrt  maj  mapuhftl    the  debts  and    effects, 
and  thus  ascertain  the  amoant  of  the  joint  liabilitiaa  and   of  the 
joint   property.     In   thia  manner    the    conit    finda  irhether     tho 
entire  assets  are  wanting  to  pay  the  jcAat  creditors.     Before  tli« 
joint   creditor  oan  take   the  property  from  the  individual    credit- 
or who  baa  an  attachment  or  other  lien,  it  must  be  ascertained 
that  the  property  is  wanted  for  this  pnrpoBe;  that  is,  that  there 
are  not  more  than  sufficient  means  for  the  payment  of    the  part- 
nership creditors.     Therefore,  it  will  be  perceived  that  tiie  joint 
creditor  cannot  come  in  by  his  attachment  alone,  and  oust  tho 
separate  creditor  from  his  prior  attaohment  or  other  lien.      Th* 
former  has   not  a  lien  which  he  may  enforce  in  this  manner  for 
himself  alone  by  hia  attachment.     It  is  not  yet  asoertained  that 
Uiere  is  not  Boffidrait  for   the  payment  of  both  ctaasea,  and  this 
cannot  be  done  in  his  separate  action  at  law  for  the  reooTery  of 
bis  debt.    This  is    usually  effected    by  the    aid  of  a    court  of 
equity.    But  we  are  not  called  upon  to,  and  therefore  will  cot 
undertake  to,  declare  that  it  oannot  be  done  otherwise :    1  Story'a 
Eq.  Jur.,  sees.  625  et  eeq. 

It  is  to  be  remarked  that  the  gamiahee  was  not  required  to 
make  the  mortgage  and  assignment  a  part  of  his  answer,  nor 
are  they  before  us  in  any  manner,  so  that  we  have  no  meana  ot 
knowing  whether  the  terms  of  that  instrument  affect  the  que*- 
tioo.  No  error  being  found  in  ^le  action  of  the  court,  the 
judgment  is  affirmed. 

pARTNDtsEir  ANo  Skpuuti  CaaorroBS,  RttPBonrx  Rioun  Aim  Pki< 
ORiTiBS  or:  See  Tiliinghiut  v.  Cftampln,  67  Am.  Deo.  610;  MiUer  v.  EttilU, 
Id.  305,  aad  notea  to  both  cue*.  P&rtnerabtp  craditon  bkTe  no  lien  on  the 
putnorehip  propert;,  bat  merely  a  preforanoe,  which  mnrt  be  worked  oat 
through  tbe  eqaitiee  of  the  rarioni  crediton  and  the  member*  of  the  firmt 
Hawk  Eye  W.  M.  *.  CorJeUn,  SS  Iowa,  426;  and  the  role  aa  to  priority  oumot 
be  invoked  between  oreditora  of  the  aame  olaaa:  Lovmg  v.  Paiiv,  10  Id.  290| 
nor  can  a  joint  creditor  by  attaohment  onat  a  aeparste  oreditor  from  hia  prioi 
attachment  by  viitae  o(  any  right  of  priority  aa  a  Joint  cseditori  Oa*  r.  Sm»- 
kJI,  46  Id.  fifi,  all  citing  the  piinolpal  oaaa. 


? 
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CoRBiT  V.  Smith. 

To  ■▲▼■  EmoT  ov  CorvmTAHo  Died  Absoluti  ok  m  Faob  ono 
MosTOAOSi  eridflnoo  of  a  porol  oontemporaaeoai  agreement  that  tbo 
deed  wae  to  bo  reoeiTed  aa  a  mere  mortgage,  and  that  the  grantor  ehonld 
have  the  right  to  redeem,  moat  bo  dear,  satUfiMtorj,  and  oooolndye^ 
and  not  made  up  of  looee  and  random  oonvenationa  witii  the  grantee. 

PiJtOL  TBrnfoKT  TO  Establish  Tevbt  ob  to  Ck>innDtT  Bxbd  ABsoLirra 
ov  ITS  Fact  niTo  Mobtoaob,  against  answer  of  respondent,  shoold  ba 
dear,  and  even  then  reoeiTed  with  great  caution. 

MSBTAL  UllSOUirDllISS  MAT  BB   SuFFIflBlIT    TO   IVTALmATB  DSBD,    thoo^ 

it  be  bat  a  Tory  modified  degree  of  incapacity,  if  the  transaction  ba 
aooompanied  with  frand,  impodtion,  or  OTerezerciae  of  anthority. 

LuvATio  OB  Pbbsoh  Who  is  Actually  Iksanb  gavvot  Biitd  HmsBLr 
CiTiLLT,  and  where  insanity  is  proTod,  all  question  aa  to  the  Talidity  ai 
contracts  made  by  the  lunatic  daring  the  period  of  insanity  ia  at  an  end.  i 

Habitual  InsANrnr,  ob  That  Which  in  its  Natvkb  is  CoimNnous  aiii» 
CHBono,  if  once  shown  to  exist,  raises  a  presomption  in  fsTor  of  its 
eontinned  existence  to  the  time  of  a  contract,  attacked  on  the  groond 
of  mentd  onsonndness,  and  the  harden  of  proof  is  on  the  party  asserts 
ing  sanity  and  the  Talidity  of  the  oontrad 

Ir  Habitual  Ibsanitt  is  mot  Estabushbd,  Pbbsukftion  Abisks  that 
Pabtt  to  Cohtbact,  Likb  All  Human  Cbbaturbs,  was  Rational;  and 
the  fact  of  the  existence  of  a  prior  period  of  lunacy  will  not  throw  tba 
harden  of  proof  on  the  party  asserting  the  competency  of  each  person. 

Iv  Casbs  ov  Insanitt,  to  Dbtbbminb  Obobb  of  Pboof  and  Pkisumi^ 
HON,  reference  must  foe  had  to  the  effect  of  peculiar  drcumatanoea 
oonnected  with  the  insanity,  upon  its  character,  whether  habitud  and 
apparently  confirmed,  or  only  temporary  and  not  continuous. 

Bill  to  set  adde  deed  from  complainant  to  reBpondenty  on 
the  ground  of  mental  incapacity  at  the  time  of  tnalring  the  deed. 

C.  Ben  Darwin^  for  the  appellant. 

HaU,  Harrington^  and  HaU,  for  the  appellee. 

By  Court,  WRiQHTy  0.  J.  The  podtion  of  appellant  that  the 
deed  wag  intended  as  a  mortgage  is  not  BOBtained  by  the  proof. 
The  only  testimony  to  this  point  ia  of  certain  admisdomi  made 
by  and  conyersationa  had  with  respondent.  There  is  a  want  of 
defisiiteness  and  certainty,  howerer,  in  the  proof,  so  much  so  aa 
to  render  it  quite  unsafe  to  rdy  upon  it.  The  deed  is  absolute 
upon  its  hoe.  Complainant  relies  upon  a  parol  contempora- 
neous agreement  that  it  was  receired  as  a  mere  mortgage,  and 
that  he  was  to  hare  the  right  to  redeem.  To  establish  such  an 
agreement,  his  proof  should  be  clear,  satisfactory,  and  conclo- 
siTa,  and  not  to  be  made  up  of  loose  and  random  conversationa 
with  respondent.     Witnesses  are  so  liable  to  forget^  or  unwii* 
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linglf  misraproBent,  or  misUke  sncb  oonvenationa,  tii&t  their 
teedmosjr  should,  u  «  genend  mle,  be  reoeiTod  with  greftt  cao^ 
tioD.  lodeed,  aU  pftrol  teatimoDj'  against  the  answer  of  a  re- 
spondent to  establish  a  tnist,  or  to  make  a  canTe^ance  absolute 
upon  its  face  a  mort^iage,  should  be  dear,  and  even  then  received 
fritli  great  eaation:  Bosfd  t.  MoLtan,  1  Jobaa.  Gh.  682;  Slair  v. 
Bass,  4  Blackf.  639.  In  this  case  the  testimony  of  complainant 
npon  this  point  is  far  from  being  clear  or  satisfactory.  In  ad- 
dition to  this,  respondent  proves  by  oae  witness — and  he  the 
agent  <J  complainant  in  conducting  tiie  sale — that  it  was  abso> 
lute,  and  that  there  was  no  agreement  or  understanding  that 
there  was*to  be  a  redemption. 

Nor  do  we  think  that  the  chai^  that  the  deed  was  obtained 
by  fraud,  and  the  use  of  undue  and  improper  influences  tax»- 
tained  by  the  proo£  It  is  stated  in  the  bill,  and  attempted  to 
be  shown,  that  the  price  paid  was  grossly  inadequate^  and  thus 
fraud  is  attempted  to  be  established.  The  teetimony,  however, 
when  all  cooudered,  so  far  from  showing  this  inadequacy,  satia- 
fies  us  that  the  prioe  paid  was  reasonable  and  even  more  than 
any  oUier  person  would  then  have  paid.  It  appean  that  coin- 
plainant  was  at  the  time  oon&ied  in  jail,  and  intrusted  mw 
Stephens  with  the  sale  of  the  land.  Previous  to  this  time  hs 
bad  been  to  California,  and  had  selected  one  Smith  to  make  sales 
of  his  land.  Both  of  his  agents  made  efforte  to  make  a  sale — 
offered  the  land  to  a  great  number  of  persons — but  found  no  one 
who  was  willing  to  give  as  much  as  respondent  finally  paid.  Thea 
the  witnesses  who  speak  of  the  value  of  the  land  leave  it  probable^ 
to  say  the  least  of  it,  that  it  sold  for  its  full  value.  Some,  it  is 
true,  give  it  a  much  greater  value,  while  others  plaoe  it  at  less. 
The  fact,  however,  that  it  was  in  market  for  several  months; 
that  efforte  were  made  in  good  faith  by  Stephens  and  Smith,  the 
agents  of  complainant,  to  sell  it  for  the  best  price  possible;  that 
they  could  not  sncoeed  in  selling  it  for  as  much  as  was  paid  by 
respondent — ^to  our  minds  conclusively  rebute  the  position  that 
the  price  paid  was  so  inadequate  as  to  raise  the  presumption  of  fraud 
in  procuring  the  deed. 

The  teetim<Hiy  tending  to  show  the  nse  of  undue  and  improper 
influences  in  procnring  the  deed  is  exceedingly  slight,  and  by 
no  means  sufficient  to  satisfy  us  of  the  fraud  chafed.  Ik  is 
true  that  respondent  was  about  to  sell  under  his  tmst  deed.  It 
sppears,  however,  that  respondent  first  loaned  to  complainant, 
one  thousand  dollara  io  August,  1851,  to  be  paid  in  August* 
1852,  to  seonre  iriiich  he  took  a  mortgage  npon  the  land  in  ooit- 
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troreraj.  AAerwaidSy  in  Jannaxy,  1852,  Corbit^  diwiring  to  go 
to  CalifonuAy  solicited  a  fuiher  loan,  which  ho  reoeiTedy  maUng^ 
with  the  amount  aeonred  by  the  mortgage^  the  Bum  of  over  ona 
thousand  four  hundred  doUan.  Beapondent  canceled  the  mort- 
gage,  took  a  deed  of  troft^  and  extended  the  tune  of  payment  to 
Januaiy  16,  1853.  The  testimoiiy,  ao  far  from  showing  that  the 
tespondent  unduly  hastened  or  pressed  the  collection  of  his  debt 
by  a  forced  sale  of  the  land,  rather  shows  that  he  preferred  his 
money,  and  desired  that  the  land  should  be  sold  to  some  third 
person  by  priTate  sale,  if  the  money  could  not  be  otherwise  raised. 

Then  again,  while  some  of  the  witnesses  testify  that  respond- 
ent was  present  in  the  jail  at  the  time  the  deed  was  made,  and 
persuaded  complainant  to  execute  it,  his  presence  is  expressly 
denied  by  the  testimony  of  other  witnesses.  And  then,  if  pres- 
ent, it  is  not  shown  that  he  made  any  fiEdse  representations,  or, 
indeed,  that  he  said  anything  to  induce  complainant  to  do  dif- 
ferent from  what  he  would  otherwise  have  done.  It  is  not  estab> 
lished,  in  a  word,  that  complainant  was  influenced  in  the  least 
hy  anything  said  or  done  by  respondent.  In  view  of  the  fact 
that  complainant  was  at  the  time  imprisoned;  that  respondent 
was  hia  creditor,  holding  the  land  by  deed  of  trust,  under  which 
he  had  adyertiaed  to  sell;  and  that  complainant  was,  to  say  the 
least  of  it,  of  doubtful  mental  capacity  to  contract — the  respond- 
ent should  be  held  to  the  utmost  good  fidth.  When  there  is 
nothing,  howeyer,  to  impeach  the  fairness  and  integrity  of  the 
transactkm — ^where  there  is  nothing  to  show  that  respondent  has 
taken  adTantage  of  complainant^s  condition,  or  his  own  power 
as  a  creditor — ^it  will  not  do  to  declare  the  deed  void  for  fraud, 
or  on  account  of  the  use  of  undue  and  improper  influences. 
The  complainant  had  an  agent  acting  for  him,  who  negotiated 
the  sale.  The  deed  was  acknowledged  before  a  magistrate,  who 
had  frequently  transacted  business  for  complainant,  and  who 
wrote  the  deed  and  acknowledged  it  at  his  request  The  deed 
was  signed  in  the  presence  of  this  agent^  the  magistrate,  com- 
plainant's wife,  and  sereral  other  persons.  It  is  not  shown  that 
Tsspondent  had  previous  to  this  time  conversed  with  complain- 
ant, or  used  any  means  to  induce  him  to  make  the  sale.  If  he 
eonversed  with  him  at  the  time,  the  conversation  consisted  of 
but  few  words.  After  the  sale  the  complainant  received  the  re- 
maining portion  of  the  purchase-money;  and  indeed,  all  the  cir- 
cumstances, to  our  minds,  rebut  even  any  presumpdoQ  of  fraud, 
and  are  in  entire  accordance  with,  and  may  be  regarded  as  9nn 

affirmatively  sustaining,  the  utmost  good  fldth. 
la.  Dmi  vok  LXXI-IB 


■officient  eafaatj  to  eautnet  a.t  the  time  the  deed  ma  made;  azui 
hereiii  lies  the  imporbutt  pcdnt  in  die  gsm,  uid.  the  OM  priiuapBll^ 
nlied  npon  to  ■urtain  the  tnlL  Did  he  have  n  eontncting  minid 
tt  tlie  time  the  dead  wu  madel  iji  the  {jnestum  to  which  th» 
gre«t   maaa  of  the  tntimonj  is  directed,  and  to  it  we  now  giro 


And  fint,  u  to  the  lav.  Hie  ocmteet  ia  m  to  the  nlidi^  of  th» 
partumlar  act,  or  tLe  oapacitf  of  Uie  oomplainaot  to  ezeonte  Hi* 
deed.  Where  mentid  nmonaiin—  beoomea  a  subject  of  inqmiT- 
in  ■ncIi  a  oaee,  the  rale  ia,  that  a  7017  modified  degree  of  incapacity 
will  be  Boffici«tit  to  inTalidate»  if  l3tB  tianaaotion  ia  aooompanieil 
with  fraud,  impodtaon,  at  any  orerezerdae  of  aothori^:  Whart. 
4  Stille'i  Med.  Jnr.,  aec  I ;  or,  aa  waa  aaid  in  Lord  PoHtmovA'w 
Com,  1  Hagg.  Eo&  366,  weaknsM  of  mind,  where  aiaomTented 
b;  frand,  wonld  be  aoffident  to  invalidate  even  eo  solemn  a  eoutnot 
aa  that  of  marriage. 

In  the  next  plaoe,a  ■liirh'"H'"*'  ia  to  be  bonie  in  mind  between 
oontraota  executed  and  contnota  szeoatory.  The  latter  the  cooita 
will  not,  in  general,  lend  their  aid  to  execute,  where  the  party 
aonght  to  be  affected  waa  at  the  tame  inoapable,  unices  it  may  b« 
for  neoeasariea.  I^  on  the  other  hand,  the  inoapacitr  was  un- 
known— no  advantage  was  taken — the  contract  has  been  ex- 
ecuted, and  the  parties  cannot  be  put  *»  ttatu  quo — it  will  not 
be  set  aside.  The  Utter  rule  is  said  to  be  the  tendency  of  the 
mare  recent  American  aathoritiee,  while  formerly  the  leaning  in 
this  coontry  waa  in  favor  of  the  doctrine  that  the  oontiaots  of  a 
lunatic,  whether  executed  or  unexecuted,  were  jmt  «a  void,  nnle^ 
for  neoeasariea:  Whart.  h  Stille'a  Med.  Jur.,  sec.  11;  La  Rvs  t, 
&t%«on,  4  Fa.  Sta.  376  [46  Am.  Dec  700];  BmU  y.  ^  10  U 
66  [49  Am.  Deo.  S73]. 

If  the  rule  above  stated  aa  to  executed  contraots  obtaina  aa  an 
exception  to  the  general  rule  that  the  contract  of  a  lunatic  ia 
void  per  tt,  we  submit  that  it  moat  be  upon  the  ground  that  the 
property  which  is  the  subject  of  ^e  contract  cannot  be  restored, 
and  that  it  is  impossible  to  place  the  parties  in  ttatu  quo.  For 
certainly  it  would  seem  that  if  the  contract  ia  voided  upon  the 
ground  that  the  party  had  not  a  contracting  mind,  and  the 
wrong  cannot  be  made  right — the  property  restored — the  par- 
ties placed  in  ttatu  quo — it  can  make  but  little  difiiBreuoe  in  a 
court  of  consoienoe  whether  the  question  arisea  upon  an  ex- 
ecuted or  executory  contract  If  the  court  caonot,  because  of 
the    circumstences    anironnding    a    case,    administer    jostioe — set 
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uUe  the  ooDtiaoi  and  ratare  tihe  paitieB  to  their  origmal  pod 
tion— does  it  therefore  follow  that  it  will  not  do  lo  upon  an 
exeoated  oontnust  where  no  waoh  obstaelei  eziitt  It  aeema  to 
fu  not  In  the  case  of  an  applioation  to  aet  aaide  a  deed,  where 
the  grantee  was  inaane,  ordinarilj  the  property  oan  be  reatored, 
eomplete  jnatioe  done,  and  the  partiea  plaoed  aa  thej  were; 
and  hence  it  ia  aaid  fitimeaB,  iniiooenoe,  and  fullneas  of  oonaid- 
eration  are  neoeaaaiy  to  railidate  it:  Anneti  t.  Morris^  5  Rawle, 
11;  ffouBkm  t.  Mcore,  6  Wheat.  S7;  Whart  k  StOle'a  Med.  Jar., 
aeo.   11. 

But  what  mnat  be  the  mental  condition  of  the  penoo  in  order 
to  aroid  the  contract!  A  part^  who  ia  actnallj  at  the  time  in- 
aanoy  or  a  Innatio^  cannot  bind  himadf  oiTill j.  And  hence  if 
thia  ia  once  preyed,  all  qneation  ia  at  an  end.  The  difficult 
inqniiy,  generallj,  in  aoch  caaea,  rdatea  to  the  ftct  of  time. 
Where  what  ia  termed  habitoal  inaanitf  »  or  that  which  ia  in  ita 
nature  continnoiia  and  chronic^  ia  once  ahown  to  have  eziated, 
the  preanmption  ia  in  &yor  of  ita  cantlnned  eodatence  to  the 
time  of  the  coninioty  and  the  burden  of  proof  ia  upon  thoae 
aefilriiig  to  prore  the  contrazy.  If  thia  habitual  inaanity  ia  not 
eatabliahed,  the  preaomption  ia  that  the  partf ,  like  all  hnman 
ereaturea^  waa  rational;  and  the  fiust  of  the  exiatence  of  a  prior 
period  of  Innacy  will  not  throw  the  harden  of  proof  upon  the 
party  aettbg  ap  the  competency.  In  determiniog  the  order  of 
proof  and  preaamption,  reference  moat  be  had  to  the  pecnliar 
eircomatancea  coimected  with  the  inaanity — ^apon  ita  character, 
whether  habitaal  and  apparently  confixm.ed,  or  only  temporary 
and  not  continaoaa:  Bias  v.  WkiUemortf  4  Met.  545;  Jarman  on 
WiSa,  65;  ffmruony.  Bawan,  3  Waah.  580;  Jadomm  y.  Van Dur 
gen,  5  Jchna.  134  [4  Am.  Dec.  430];  BuAardmm  r.  MmrnU,  21 
lie.  46;  Whart  k  Stille'a  Med.  Jar.,  aea  33. 

Again:  it  has  been  aaid  that  where  a  rational  act  haa  been  done 
in  a  rational  manner,  aadi  ia  the  alrongeat  and  beat  proof  which 
coold  arise  aa  to  a  lucid  interyaL  Thia  rule  has,  howeyer,  been 
by  a  learned  judge  ao  £ur  questioned  as  to  place  it  in  this  form : 
that  while  a  rational  act  done  in  a  rational  manner  ia  entitled  to 
great  weighty  and  doea  contribute  to  the  eatabliahment  of  a  lucid 
interyal,  yet  it  ia  not  the  atrongest  and  best  proof:  1  Jannan  on 
Willa,  65;  JbrmafUwM  y.  Bimiumibms,  16  Jur.  864;  8.  0.,  14  Eng. 
li,  dc;  Eq.  581.  It  ia  belieyed,  howeyer,  that  upon  this  subject 
the  anthoritiea  agree,  that  if  no  extraneous  influence  was  ex- 
erted, the  character  of  the  act  itself  will  go  &r  to  determine 
Uie  capacity  of  the  party  at  the  time :   StewaH  y.  Lispenardf  26 


Wend.  22Sj  Mmmu  t.  Mmmu,  5  Strobh.  167;  Roberta  t.  JVttwUi 
13  Ala.  68;  Couek  t.  CouA,  7  Id.  519  [43  Am.  Dec.  602] 

Hftving  Bud  lo  much  u  to  the  Iaw,  ve  now  oonu  to  ocmsideff 
the  teeUmoaj  tending  to  show  the  oonditioa  of  the  oompUuunt 
«t  the  time  he  signed  the  deed.  It  is  olumed  that  at  tlte  time 
he  waa  laboring  nnder  the  nerrooa  diaeaae  of  epilepo^,  and  that 
when  he  signed  the  deed  he  wai,  aa  a  oonaeqnenoe  of  nteh  dis. 
«a8e,  inaendble,  tmoonacioai,  and  even  In  oonvnlaiaiu.  Writen 
upon  thia  subject  inform  na  that  thia  diaeaae  seldom  oontinaea 
for  any  length  of  time  witbont  destroying  the  natural  soiind* 
ness  of  the  mind,  rendering  the  patient  listleBs  and  Ibigetful, 
indisposed  and  unable  to  think  for  himself,  yielding  witbont  any 
will  of  bis  own  to  merj  outward  influence,  and  finally  mnVing 
into  hopeless  fatuity  or  becoming  incurably  m^niajial ;  Bay's 
Med,  Jur.  of  Insanity,  seo.  379.  The  paroxysm  may  continue 
for  minutes,  houia  or  days.  Where  the  diaease  is  not  of  long 
iluration,  it  is  not  t£  such  a  character  aa  to  amount  to  what  we 
have  spoken  of  as  habitual  insanity ;  and  hmoe,  in  sonh  a  case^ 
while  the  condition  of  the  paity  sbould  be  closely  scrutiniaed, 
the  presumption  is  not  in  favor  of  the  continuance  of  the  inca- 
pacity to  the  time  of  the  contract,  and  what  may  be  regarded  aa 
the  o]q)osite  rule  prevails;  and  that  is,  that  if  inseiudblity  or  un- 
conscdousness  is  not  shown  to  exist  at  the  time,  ^e  preaumption 
is  that  the  party,  like  all  human  creatures,  had  sufficient  capacity. 
Between  the  paroxysms  the  party  may  have  snfScient  oapamtyf 
and  make  aa  valid  and  binding  a  contract  as  though  never 
affected.  If  they  have  been  violent,  frequent  in  their  returns, 
and  have  costinned  for  any  considerable  length  of  tim^  inca- 
pacity to  oontraot  might  result,  and  the  jury  or  court  might 
foe  justified  in  treating  the  epileptic  aa  habitoally  insane. 

If  the  oomplainant  in  thi«  oaae  was  at  any  time  undeniably 
subject  to  this  diaesae,  it  is  left  donbtfnl,  to  say  the  least  of  il^ 
whether  he  was  thus  afflicted  \tnfa  to  the  hour  of  making  the  deed. 
Ortain  it  is,  that  it  had  not  at  that  time  >o  grown  upon  him  as 
a  disease  aa  to  permanently  deeteoy  the  natural  soondnan  of  his 
mind,  rendering  him  listlflss  and  fuivelful,  or  unable  to  think  for 
himselt  Prior  to  this  time  he  had  been  aooostomed  to  attend  to 
busineaa  aa  other  pfflsona.  He  had  ocmvened  with  his  agent  aa 
to  the  disposition  of  the  land — the  making  of  the  deed — ^the  to-ms 
of  the  oontnet;  and  up  to  a  very  short  tame  befi)re  the  justice 
obtained  his  signature  to  the  deed,  there  is  nothing  strongly  or 
fairly  indicating  that  he  had  not  a  sound  and  contracting  mind. 
Subsequent  to  this  time,  while  the  testimony  ahows  a  return  of 
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theoe  pMUJLjMMi  it  also  appears  that  he  has  had  what  b  tttned 
Ineid  interval^  and  engaged  in  Iniafaieaa  in  about  the  aaaie  maimer 
as  before. 

His  prior  oondition  had  not^  therefore^  been  sooh  as  to  indi- 
cate anything  Uke  habitual  insanity.  The  daim  is,  however,  that 
he  was  aotaally,  at  the  very  time  of  signing  the  deed,  soflfeving 
ftoBk  a  paroxysm  so  violent  as  to  render  him  entirely  insensiUe 
and  nnoonsdoos.  This  is  expressly  denied  by  the  answer. 
The  burden  of  proof  is  therefore  upon  the  complainant.  No 
presumption  of  previoos  habitual  insanity  exists  in  his  &vor. 
He  affirms,  and  he.  must  therefore  prove.  The  presamption  ia 
in  favor  of  his  capacity,  and  it  is  his  duty  to  maintain  by  sof- 
ficient  proof  this  affirmative  proposition;  otherwise  his  action 
must  faiL 

Upon  this  snbject  the  testimony  is  very  conflicting.  Indeed, 
we  have  seldom  known  a  case  where  it  was  more  so.  If  the 
witnesses  all  speak  of  the  same  transaction,  and  have  reference 
to  the  same  time,  the  oonclnsion  is  irresiBtible  that  some  of  them 
have  sworn  falsely.  And  yet  this  is  not  claimed  by  either  party, 
and  there  is  believed  to  be  nothing  in  the  entire  transaction  to 
sustain  such  a  supposition.  All  of  the  witnesses  appear  to 
speak  candidly  and  intelligently.  The  conflict  exists,  how. 
ever,  and  is  most  clear  and  palpable.  The  vdtnesses  for  com- 
plainant  state  that  he  was  wild  and  raving;  striking  his  head 
with  great  force  against  the  wall  of  his  cell;  that  his  arm^  were 
rigid;  that  he  was  speechless,  or  at  least  did  not  talk;  his  eyes 
motionless;  and  that  the  justice  took  his  hand  and  guided  it 
while  he  made  his  mark  to  the  signature  written  for  him  to  the 
deed.  On  the  other  hand,  respondent's  witnesses  testify  that 
nothing  of  the  kind  transpired;  that  he  conversed  fully  and 
intelligently  upon  the  subject,  that  they  notioed  nothing  indi* 
eating  insensibility  or  unconsciousness;  but  that  the  deed  was 
executed  with  perfect  freedom,  and  when  there  was  the  entire 
absence  of  anything  like  pain  or  suffering.  So  we  repeat,  that 
if  the  witnesses  refer  to  the  same  transaction,  the  difference  in 
their  statement  is  so  marked  and  palpable  that  there  was  no  room 
for  the  supposition  that  one  or  other  may  be  mistaken  in 
their  impressions,  but  some  of  them  must  have  sworn  ftilsely. 
Under  such  circumstances,  it  is  the  duty  of  a  court  to  reconcile 
their  testimony,  if  it  can  be  done  upon  any  fair  and  reasonable 
hypothesis.     Can  this  be  done  in  this  easel 

The  leading  witnesses  upon  the  part  of  the  complainant 
were  at  the  time  the  deed  was  made  living  in  the  jail,  being  the 


jailer,  hi*  wife  nad,  ohildreo.  Tbej  were  there  before  uid  after 
the  deed  wu  executed.  They  speak  of  Beeiiig  the  oomplaituuit 
freqne&tljr  when  laboring  under  euch  paroxTHma.  The  witneaaea 
on  the  part  of  respondent  were  never  together  in  the  jail  with 
oomplunant  al  an;  other  time  than  when  thie  deed  was  made. 
Tbey  went  there  for  the  pnipose  of  having  this  vei;  deed  siguod 
and  acknowledged.  If  they  aro  honest,  and  entitled  to  credit, 
their  tABtimony  must  determine  the  facts,  for  they  can  not  poasi- 
bly  be  mistaken  as  to  what  took  place  at  that  time.  There  is  no 
other  time  or  tranaaction  that  thej  conid  confound  with  this. 
There  was  bnt  one  sale,  but  one  deed,  but. one  aaknowledgment* 
but  one  meeting  in  the  jail;  and  to  this  deed,  this  sale,  tJiie  a<v 
knowledgment,  and  this  meeting  they  refer.  If,  at  that  time^ 
oomplaina&t  was  in  the  condition  stated  by  the  jailer  and  his 
&mily,  then  is  no  escaping  the  conclusion  that  reepondenC's 
witoeaaea  were  guilty  of  the  very  groeseat  perjnry.  And  the^ 
were  not  only  guilty  <rf  p^uiy,  but  one  of  them,  the  confiden- 
tial aod  accredited  agent  and  friend  of  the  oomplainant,  in  na- 
gotiating  this  sale,  was  guilty  of  the  most  unblushing  and 
fi^™1ii>h  fraud  and  cruelty  in  permitting  the  deed  to  be  ngned 
when  the  grantor  was  a  raving  maniac;  and  the  other,  as  a  jos- 
tiee  of  the  peace,  intrusted  with  taking  the  acknowledgment^ 
was  guilty  of  double  perjnry  when  be  certified  that  the  grantor, 
at  the  time  insane,  executed  the  deed  freely  and  voluntarily. 
Soch  a  oonolusioa  we  can  not  adopt,  but  prefer  to  adopt  the 
hypotheais  that  the  comphunant's  witnenes  refer  to  some  other 
time,  and  that  they  are  honestly  mistaken  in  connecting  his  coiw 
dition  as  described  by  them,  with  the  time  of  executing  this 
deed.  The  opposite  ooooluHion  fixes  penury  upon  the  respond- 
ent's witnesses  from  which  there  is  no  reasonable  escape,  whereas 
this  eonolosion  makes  all  their  atatements  oonsiBtent,  and  prob> 
ablytrathfhl 

Not  without  some  difficulty,  we  oonolade,  therefore,  that  this 
portion  of  complainant's  bill  is  not  sustained  \tf  the  testimony,  and 
tiiat  the  decree  below  must  be  affirmed. 


DxKD  Abbolutb,  whsw  Cossrausu  as  UonoASSt  8m  i8(q>Amw  n 
tktrrod,  U  Am.  Deo.  776,  and  note  782)  Bigtbm  f.  Toplif,  60  Id.  26«j' 
sdwiMibaity  of  parol  evidanM  for  snoh  ptupow :  Sea  Bryim  t.  Oro*by,  (iS  Id. 
7<7;  Swart  y.  Sennot,  M  Id.  811  and  note  213;  Uourt  v.  Maddm,  4d  Id. 
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4SmUhr.  PhOp^,  Id.  MO;  HyaUy.  Codmm,  S7  Id.  81(h  ShitiUdt  t.  WaXker. 
« Id.  IP77,  aU  dting  the  prino^  OMC. 

Dud  of  IimAini  Fnaoir,  VALmnrr  of:  See  AUU  t.  ^tUngB,  S9  Am.  Deo. 
;44»  and  note  749;  Rogen  t.  WaUcer^  47  Id.  470.  Equity  will  not  interfere 
to  eet  adde  deed  to  one  who  purchased  in  good  faith  and  without  knowledge 
•of  the  grantor^a  incapacity;  AMherqft  t.  De  Armando  44  Iowa,  234,  citing 
the  principal  caaci 

Lllbujit  of  LraAin  Pisaova  ov  Coxnt^Cfni:  See  Bkhardmm  t.  Stnmg^ 
410  Am.  Deo.  490,  and  caaes  in  note  431.  The  principal  case  ia  cited  in  AUm 
T.  BerryhiUf  27  Iowa,  644,  to  the  point  that  the  eontraot  of  a  penon 
deprired  of  zeaaon  at  the  time  of  contracting  are  totally  roid. 

FBDUifFTioir  IN  Fatob  of  Sakrt,  and  Bubdxv  of  Pboof  zh  Cases  of 
Aluoxd  ImAinrr:  See  GrabiU  t.  BtBrr^  47  Am.  Dec  418,  and  note  422; 
Carter  r.  Staie^  G2  Id.  039;  SiaU  r.  PaUm^  63  Id.  594}  preaomption  of 
ci  laaanity  when  once  shown:  Ragen  r.  fToAer,  47  Id.  470L 


C!oLB  V.  Pabker. 

[7  lovA,  isr.] 
Omont  OovFi'iTUTAD  BT  Law  to  Sssoon  Pitocm  of  Oouis^ 
and  hifl  duty,  when  prooeas  is  placed  in  his  handa,  is  to  execute  it  with 
the  utmost  expedition,  or  as  soon  after  it  is  reoeiTed  as  the  nature  of  the 
ease  will  admiti  and  it  is  not  in  his  discretion  whether  to  execute  it  cs 
notb 

HAT  n  DaoEABCTD  FBOM  AxTAOHiaaiT  OH  Dbfutsaiit  ozviira 
BoHD  Ain>  SaoUBiTT  for  the  delireiy  of  the  property  to  the  sheriff  ti 
satisty  any  Judgment  that  maybe  obtained  in  the  suit;  and  this  being  tbi 
only  mode  prorided  by  statute  in  which  the  sheriff  is  authorised  to  releaac 
the  property,  he  cannot  take  any  other  obligation  or  security  from  the 
defendant  in  place  of  leyying  the  writ,  neither  as  indemnity  against  the 
eonsequenoes  of  his  failure  to  levy,  nor  for  the  payment  of  any  Judgment 
that  might  be  rendered  in  the  suit. 
Asammn  with  ob  SioiTBnT  Ezfoutfd  to  Shibiff  ob  othbb  OFFXonk 
to  induce  him  to  omit  levy  of  writ  or  performanoe  of  other  duty  will  not 
protect  ofiKoer  againstiMrty  at  whose  suit  the  writ  issued;  and  the  agree- 
msnt,  being  without  consideration  so  far  as  ooncems  the  offioer,  cannot  be 
enforaed  by  him  or  for  his  benefit,  and  ia  also  Toid  from  considerations  of 
pnUio  policy. 
0oin>  Takxv  bt  Offioib  to  LnnroB  Hzx  to  Omit  Lett  of  Wbit  ob 
Pbbiobicavob  of  Othbb  Duty  required  by  law,  being  Toid  as  against 
r,  is  not  such  a  security  as  plaintiff  in  the  writ,  or  other  per- 
by  adoptini^  can  render  Talid. 


AonoH  on  bond  g^yen  by  defendBnts  in  attaduneiit  to  the 
«heriff|  conditioned  for  the  payment  of  any  judgment  that  might 
i>e  rendered  in  the  anit,  and  to  indemnify  the  sheriff  against  any 
Ability,  by  reason  of  his  not  prooeeding  to  attach  the  property 
^  defendant  aooording  to  the  terms  d  a  writ  of  attachment  ia 


liii  luoda.  Judgment  wis  raoderad  in  tlte  suit  against  defeaJ- 
ant  Ezeaatioo  Uieieon  was  ratomed  "no  ynytrtj  fonnd,"  uul 
tli0  petition  allegM  that  therefore,  tmder  lodL  txmd,  defendants 
liav«  become  UaUs  to  pay  th*  amoont  of  the  jodgment.  A. 
demunw  to  the  petitiaD  ms  iQatainedf  and  tlte  aoit  iIIiiiiIwimI 
Plaintiff  ai^Maled. 

WiBiam  B.  Steven,  and  Miller  and  Wuulote,  lor  tbo  appellant. 

SenmU  and  TRboi*,  for  the  appellees 

Bj  Conit,  Stooktov,  J.  A  ihniff  is  to  serre  or  otlm-wia* 
•zeonte  according  to  law,  and  ntnm,  all  writs  and  other  legal 
pnoeas  iasoed  b;  lawfdl  aatbori^,  and  to  him  directed  or  com- 
mitted: Code,  sec.  170.  He  is  Uie  officer  ooutitated  bj  law  to 
•zecnte  th*  prooMB  of  the  oonrt.  It  is  not  in  his  diacretign 
whether  to  execute  it  or  not.  He  is  not  allowed  to  proride  for 
the  plaintiff  another  r«ned7  for  the  Defection  of  his  debt.  Hla 
daty,  when  the  prooeaa  is  placed  in  his  hand^  is  nrnply  to  aze- 
eate  it  with  the  ntmost  expedition,  or  as  soon  after  it  is  received 
as  the  nature  of  the  case  will  admit:  Bac.  Abr.,  tit.  Sheriff;  N; 
Deruon  t.  Shdge,  2  Der.  L.  136.  Sticb  being  the  dutj  of  the 
aheriff,  any  agreement  to  induce  him  to  omit  its  performance  is 
T<»d:  Chit  Con.  231.  If  a  sheriff  takes  a  bond,  or  promise,  to 
keep  him  harmless  in  the  doing  of  a  lawful  act,  it  is  good;  but 
if  it  be  in  tiie  doing  of  that  which  he  ought  not  to  do,  the  bond 
or  promise  u  void  and  against  law;  Bladcelt  t.  Griuap,  1  Ld. 
lUjrm.  279. 

The  only  mode  in  which  the  officer  could  obey  the  exigency 
of  the  writ,  in  this  case,  was  by  seiting  the  property  of  the  de- 
fendant therein,  in  the  mode  prescribed  by  the  statntA  Ho 
miist  take  tLe  property  into  the  custody  of  the  law.  Any  agno- 
ment  to  omit  the  performance  of  this  dui^,  as  by  permitting  the 
defendant  to  retain  tiie  pi<iiw<iiiiiiii  and  enjoy  Uie  use  of  ttu 
property  levied  on,  after  the  seizure,  is  at  common  law  ill^al 
and  Toid. 

The  defendant,  desiring  so  to  do,  may  discharge  the  property 
ftom  the  attachment,  by  giving  bond  and  security  for  the  deliveiy 
of  the  same  to  the  sheriff,  to  satisfy  any  judgment  that  may  b» 
obtained  in  the  soit.  This  is  tiie  only  mode  pointed  out  by  the 
■tatate  in  wfaidt  the  sheriff  is  audiorized  to  release  the  prc^rty 
from  B^zure.  He  cannot  take  any  other  obligation  or  security 
from  the  defendant,  in  the  plaoe  of  levying  the  writ;  neither  to 
save  himself  hsimloH  from  the  consequenoea  of  the  failure,  nor 
for  the  payment  of  whatever  judgment  may  be  rendered  in  tb» 
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Mut  Should  he  do  flo»  the  aei  is  without  aathority;  the  officer 
wQl  not  be  protected  agvdost  the  par^  at  whoae  suit  the  writ 
has  ioraed;  the  agreement  or  eeooritj,  being  without  oonaidera- 
tion,  ao  fiur  aa  the  officer  is  ooDoemed,  cannot  be  enforoed  bj 
him;  and  whether  in  hia  handsy  or  when  attempted  to  be  en- 
fbroed  for  hia  benefit^  ia  ntterlj  yoid:  Wmter  t.  Kinneif,  1  N.  T. 
365. 

The  onl7  oonaideration  for  the  agreement  of  the  defiBodanta 
in  tfaia  case  ia  the  foibearance  of  the  sheriff  to  ezecate  the 
writ  of  attachment.  Thia  forbearance  is  onlj  a  good  considera- 
tion when  moving  from  the^part^  entitled  to  reoeiye  the  debt 
forebomeu  The  promise  of  anj  other  person  to  forbear  is  merelj 
officions^  and  insofficient  to  support  a  promise.  The  agreement 
sued  on  bears  a  strict  anak^  to  those  agreementa  made  with  a 
sheriff  or  other  officer  to  obtain  an  indulgence  not  authorised 
by  law  to  persons  under  arrest,  or  in  contemplation  of  an  escape. 
The  taking  bj  such  officer,  from  a  partj  in  custodj,  an  obligation 
or  security,  not  sanctioned  bj  statute,  for  the  ease  and  favor  of 
the  prisoner,  and  as  an  indemnity  for  a  breach  of  dutj  on  the 
part  of  the  officer,  has  been  uniformlj  held  void,  under  the 
statute  of  23  Hen.  YI.,  c.  9,  in  England,  at  least  when  such 
agreement  has  been  presented  bj  the  officer  himself,  or  bj  others 
for  his  benefit^  or  when  the  attempt  has  been  made  to  set  up 
and  enforce  it  for  his  relief  or  protection:  Winter  v.  Kenney, 
mpra;  Deneon  v.  Sledge^  2  Dev.  L.  136.  At  common  law,  inde- 
pendent of  statute,  if  the  agreement  made  or  security  taken 
eolore  officii,  contemplates  an  indemnity  for  a  fraudulent  escape 
of  a  party  arrested,  or  for  any  act  inconsistent  with  the  duty 
of  the  officer,  whereby  either  official  oppression  or  injury  to  the 
plaintiff  in  the  suit  may  result^  such  agreement  or  security  is 
void:  Lave  v.  FalmeTf  7  Johns.  159. 

In  Dole  V.  Bull,  2  Johns.  Gas.  239,  it  is  said  that  the  general 
rule  seems  to  be  that  a  bond  taken  by  the  sheriff  to  induce  a  less 
rigorous  imprisonment  is  good,  if  the  indulgence  be  such  as  he 
would  otherwise,  consiBtently  with  his  duty,  be  authorised  to 
grant;  but  if  it  confer  a  privilege  inconsistent  with  his  duty,  by 
which  the  object  of  the  imprisonment,  as  a  means  to  compel  a 
satisfaction  of  the  plaintiff's  demand,  may  be  impaired  or  de- 
feated, the  bond  is  iUegcd  and  void.  It  is  then  a  bond  for  the  ease 
and  favor  <^  the  prisoner,  and  contrary  to  the  statute. 

The  policy  of  the  law  in  declaring  void  agreements  and 
securities  not  taken  in  conformity  to  the  statute,  when  at- 
tempted to  be  set  up  and  enforced  by    the  officer,  is   to    guard 
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against  oflioial  oppieaaion  oa  the  one  side,  and  a  kz  perform- 
anoe  of  duty  on  the  other:  Winier  t.  Kinnej^,  supra.  When  a 
party  is  in  oostody,  or  when,  as  in  this  case,  property  is  to  be 
attached^  and  the  offioer,  instead  of  taking  the  oblation  for  his 
release,  or  for  the  release  of  the  property  speeificallj  prescribed 
bj  the  statute^  takes  one  at  his  own  Tolition,  more  or  less  oner- 
ous to  the  prisoner,  or  to  the  defendant,  he  aawrts,  by  virtne  of 
his  office,  an  illegal  claim  of  right  or  authority  to  take  it  He 
takes  it  eolorB  offimi^  and  although  such  agreement  or  seoority 
may  lawfully  be  taken  by  the  party  at  whose  instance  the  arreal 
or  seizure  is  made,  it  cannot  be  taken  by  the  officer:  Rogen  ▼• 
iEMow,  1  T.  R.  422;  FvIUr  t.  Prut,  7  Id.  109.  So  a  party  may 
consent  that  the  prisoner  may  go  at  large,  on  a  deposit  of  money 
to  diachaige  the  debt;  or  dispensing  with  the  bail  bond,  may 
accept  his  own,  or  the  imdertaking  of  another,  that  he  will  ap- 
pear; but  in  these  cases  the  officer  must  not  be  a  party  in  any 
way  beneficially  interested  in  the  agreement  or  security:  See 
authorities  above  cited. 

It  is  not  to  be  understood,  however,  that  an  officer  can  take 
no  security  unless  it  be  a  security  authorised  by  statute.     la 
BwrrM  v.  Achr,  23  Wend.  606  [35  Am.  Dec.  582],  the  plain- 
tiff, as  sheriff,  had  levied  an  execution  on  property  of  one  Jonei^ 
and  permitted  the  same  to  remain  in  poasesdoQ  of  Buirall,  on 
his  written  agreement    to    deliver  the  same   on    request^  or  ia 
default  thereof  to  pay  and  satisfy  the  amount  to  be  levied  <m 
the    execution.      It   was   held    that    the'   agreement    was   valid« 
though    not    sanctioned    by  any  statutory  enactment;    that  the 
words  ''color    of    office"  necessarily   imply  an    illegal   daim   of 
right  or  authority  to  take  the  security,  or  to  do  the  act  in  ques- 
tion, by  virtue  of  his  office,  which  daim  is  a  mere  color  or  pre- 
tense on  the  part  of  the  officer.    Taking  a  security  by  virtue  of 
his  office  implies  that  the  act  is  lawM  either  by  the  common 
law,  or  by  authority  of  some  statute;  taking  a  security  by  color 
(^    his  office  necessarily  implies    that  the    act  is  unlawiial  and 
unauthorised,  and  that  the  l^gal  right  to  take  it  is  a  mere  color 
or  pretense;  and  the  court  held  that  as  there  was  nothing  in 
the  bond  dedared  on,  whidi  even  by  implication  deprived  the 
sheriff  of  the  power  to  take  the  property,  and  sell  it  to  satisfy 
the  execution,  or  to  return  it  to  the  defendant  in  execution,  if 
he  should  think  proper  to  pay  the  debt  without  a  sale,  he  was 
entitled  to  recover  on  the  agreement.     If  a  sheriff  on  an  arrest 
takes  a  note  or  draft  as  security,  it  is  illegal,  and  its  transfer  is 
void;  and  if  taken  without  the  plaintiff's  assent^  it  is  no  pay* 
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ment  or  naAaabc&m  oi  the  jadgmeat:  Strong  t.  Tompkins,  8  Johns. 
98;  Banko/OrtMngey.Wak&man,  1  Oow.  46;  Mum/ord  t.  ArmUrongt 
4  Id.  553 

It  18  said,  however,  that  if  the  plamtiff  troat  the  tmiMwotion 
ma  a  paTment^  the  Rheriff  or  the  plamtiff  maj  reooror  oq  the 
■ecuiitj:  Crocker  on  SheriflEby  aeo.  166;  and  it  maj  be  inquired 
why  the  plaintiif  in  this  oase  maj  not  adopt  the  aecority  given 
to  the  sheriff,  and  tlina  make  it  a  valid  obligation  aa  to  the 
defendanta. 

The  undertaking  of  the  defendanta  ia  both  to  aave  the  aheriff 
haimlesa  bj  reaaon  of  hia  not  prooeeding  to  aerve  the  writ  of  at- 
tachmenty  and  to  paj  whatever  judgment  might  be  leoovered  in 
the  attachment  aoit.  It  is  held  in  Denmm  v.  Sledge,  2  Dev.  L.  136, 
that  there  ia  no  difference  in  principle  between  the  ondertaking 
to  indemnifj  the  aheriff  and  the  promiae  to  pay  the  amount  of 
the  judgment;  and  that  they  are  the  aame  undertaking,  the  oon- 
aideration  of  which  ia  the  omiaaion  of  the  officer  to  dlBchaige 
hia  duty.  The  promiae  to  paj,  aa  well  as  the  promiae  to  indem* 
nify,  waa  the  inducement  to  the  aheriff  to  omit  that  which  the 
proceaa  commanded  and  the  law  obliged  him  to  do^  and  both 
are  void.  It  ia  very  evident  that  if  by  omitting  to  levy  the  writ 
of  attachment  on  the  property  of  the  defendant  therein  the 
aheriff  haa  been  the  cauae  of  the  debt  being  loat^  the  preaeni 
anit  ia  proaecuted  cm  the  agreement  and  aecnrity  taken  by 
DO  leaa  for  hia  own  benefit  than  for  the  benefit  of  the 
Such  being  the  oaae;,  neither  party  can  recover  upon  it.  It  ia  not 
cuch  a  aecnrity  aa  that  the  plaintiff,  by  adopting  it^  can  render  it 
valid.  All  aueh  bonda  are  held  void  from  oonriderationa  cf  pubUe 
policy. 

Ju4ginent  affirmed. 

p«.mA—  noM  A«rrA«MM«OT,  BvwwwiMMat  ov  BcKDt  Sac  Wadeworik  v. 
Walker,  45  Iowa,  396»  dting  the  principal  oaaa. 

CoMTKACia  AaADnrr  Pdbuo  Pouor  amm  Vozih  akd  oanvct  n  BaioaosDi 
SeeOUo  L.LST.Co.y.  MerckamU'  I.  ST.Oo..^  Am.  Dea  742,  and  mM 
770;  and  lae  also  BegnMe  v.  NM/oiU,  12  Iowa,  403;  Comtff  qf  MtueaHner. 
Oarr&Uer,  83  Id.  43;  ChrreB  v.  R  a  R.  S  M.  &  JIL  Cb.,  S8  Id.  124,  both 
«itii4[  the  prinoipal 
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State  i;.  NswLAim. 

[7  Iowa,  Ml] 

Whxrb  Fsbbov  OB  Tmvo  NaonBABT  to  n  IfnmoviD  or  IminnHUTte 

dfltoribed  with  uinaoenuj  partioiiUiity,  all  tha  droosMteiiMt  of  tho 

dMoriptkni  must  be  pioTod. 
Wkdi  iHDionourr  iob  PAanvo  OouHTSRFirr  Baiti:  Bniu  Auaoai  that 

tho  bank  ia  a  ooiporatioa  duly  aatfaoriaad  hy  tha  atata  to  laana  billa,  H  i» 

ittnimbant  ontha  atata  to  piofo  aach  all^gatioiL 

IvDiGmanr  for  paaaiiig  ooonterfeit  bank  Ulk.  QCha  optaiatk 
atatoB  the  foots. 

If.  D.  Browmng,  tor  the  a{ipellaiil 

S.  A.  RicSf  QUoma^-faim^  for  the  state. 

Bj  Oourty  SiooKTOV,  J.  The  indiotmeiit  in  this  oiso  oharge* 
that  the  defendant  ''did  utter  and  pass,  and  tender  in  paymeiii 
as  tnie,  to  one  Peter  Kesler,  two  false^  foiiged,  and  ooonterfeii 
bank  bills,  of  the  denomination  of  two  doUan,  purporting  to 
be  issued  bj  the  president,  direotors,  and  oompanj  of  the 
Massachusetts  Bank,  payable  to  J.  E.  Hayden,  a  oorpoiation 
duly  authorised  for  that  purpose  by  the  state  of  Massachusetts^ 
with  intent  to  defraud.  He,  the  said  Newland,  well  knowing,** 
etc.  On  the  trial,  F.  W.  Brooks  was  called  as  a  witness,  who 
stated  that  the  bills  were  counterfeit  bank  bills;  and  that  the 
witness  was  a  banker  in  the  city  of  Burlington,  and  an  expert. 
The  witness  did  not  testify  that  there  was  any  such  corporation  as 
the  Massaohusetta  Bank,  nor  was  the  question  asked  him;  nor 
was  there  any  eyidenoe  offered  that  there  was  any  such  incorpora- 
tion as  alleged  in  the  indictment,  except  as  above  given.  Where- 
upon the  defendant  asked  the  court  to  charge  the  jury  that  **  the 
state  must  prove  that  the  bank  from  which  the  bills  purported  to 
be  issued  was  a  duly  incorporated  company,  as  charged  in  the  in- 
dictment." The  court  refused  so  to  ohaige  the  jury,  and  directed 
them  that  **  it  was  not  absolutely  necessary  for  the  state  to  prove 
that  there  was  an  incorporated  institution  called  the  Massachusetts 
Bank." 

In  CommofiweaUh  v.  SmiA,  6  Seig.  &  R.  568,  it  was  held 
that  if  in  the  indictment  the  bank  be  stated  to  be  a  chartered 
bank,  or  if  the  act  in  laid  as  done  with  an  intent  to  defraud 
such  bank,  it  might  be  incumbent  on  the  state  to  prove  the  ex* 
istence  of  the  corporation;  and  that  this  could  only  have  been 
done  by  the  production  of  the  charter,  or  act  of  inoorporatioii. 
Under  our  statute,  it  is  not  necessary  to  charge  that  the  act 
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done  with  inteat  to  defraud  the  bank,  or  anj  partioular  peraont 
Code,  aea  2927.  Nor  ia  it  neoeflsarj  to  prove  the  inooqwontioa 
hj  the  charter,  or  act  thereof,  bat  the  same  maj  be  proved 
by  general  repntattoa:  Id.,  aea  2643. 

Afl  the  indiotment  in  thia  case  chargea  that  the  bank  waa  ''a 
eorporation  dnlj  anthoriaed  for  that  pnrpoae,  bj  the  atate  of 
Hasaachnaettey"  it  waa  inoumbent  on  the  atate  to  prove  the  fad 
•a  alleged.  Aa  where  a  peraon  or  thing  neceaaary  to  be  men- 
tioned in  an  indiotment  ia  deaoribed  with  nnneceaaaiy  partion- 
laritj,  all  the  euoonvBtancea  of  the  deaoription  moat  be  pfoved: 
1  GreenL  Et.,  aea  65. 

The  diatrict  ooort  erred  in  refaaing  to  giTS  the  inatmodoa 
aaked  bj  the  defendant^  and  in  the  charge  given  to  the  jnxj; 
and  for  thia  canae  the  judgment  mnat  be  le veiled:  Fmfpb  r. 
Dm9i9,  21  Wend.  309. 

Judgment  ravened* 


Heffbbman  v.  Burt. 

cr  iovA»  sso.] 

AROBrar  HAT  n  Smplotbd  nr  ArniozPATioir  or  Svb  to  n  Baoiran^ 
and  hii  dioit  will  be  boond  by  hia  atipalationa  in  relation  to  tha  lama 
aa  thoo^  ha  had  itq^olatad  after  the  iiiit  waa  iaatitated. 

QajBonov  to  BaavLAurr  or  PBOGaaDiiroa,  ao  Fab  Aa  AmAnAjroi  or 
AnoBinnr  n  CovomurBD,  oannot  be  tiken  by  party  on  appeal  after  the 
attomey  who  made  a  etipalation  in  anticipation  of  tike  aoit  haa  i^peared 
to  the  action,  and  the  court  below  by  rendering  judgment  haa  reoogoized 
Ida  right  to  appear,  and  the  party  himaelf  by  paying  a  portion  of  the 
Judgment  io  rendered  against  him,  and  by  entering  into  a  written  agree- 
OMnt  for  the  delivery  of  property  to  eatiafy  the  ezeoation  thereon,  haa 
recogniaed  the  right  of  the  attorney  to  appear  for  him. 

br  AonoM  oir  PaoioasoBT  Notb,  Apfbllatb  Coubt  must  Pbbsuicb,  where 
record  doea  not  diwdoee  what  teetimony  waa  offered  in  the  coort  below, 
that  the  evidence  waa  avIBoient  to  nistain  the  jndgment,  and  the  court 
cannot  preanme  that  the  note  waa  not  prodnoed  on  the  trial. 

BaOOVSBT  BY  FtAZBTDV  OAJTBOT  BB  lOB  ObBATBB  SuK  THAB  ThAT  GlAIMBD 

In  the  petition,  with  intereat  thereon  from  the  time  of  commencement  d 
the  aoit  to  the  time  of  the  rendition  of  the  jndgmentb 

Aonov  on  pramiaaory  note.  Attached  to  plaintJiTa  petition 
18  the  following:  "Am  attorney  of  B.  C.  Burt,  I  hereby  agree  to 
appear  to  the  foregoing  petition,  without  further  notice,  waiving 
the  aame.  I  abo  agree  that  thia  petition  may  be  filed  at  any 
tSmA  within  the  coming  term  of  the  court,  and  have  the  aame 
to-oe  aa  if  filed  ten  daya  before    the  term.      J.   A-    Goodrich, 
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attoniej  for  B.  E.  Burt"     The  remaining  ftets   appear  in  the 
opinion. 

J.  M.  B&ekf  for  the  appellant. 

F.  S&mpUf  for  the  appellee, 

Bj Cknirty  Wright,  0.  J.    Three  enon  axe  aangiied:    1.  That 
Goodrich  could  not  make  the  agreement  attached  to  tlie  petition, 
■o  aa  to  place  the  defendant  in  court,  and  that  hia    appeanmoe 
ander  it  could  not  give  the  court  jurisdiction  of  the  defendant'a 
person.     If  Goodrich  was  in  fact  the  attorney  of  defendant^  and 
had  been  employed  and  retained  by  him  in  relation  to    this   par- 
ticular case,  he  could  make  the  agreement.     An  attorney   may 
be  employed  iu  contemplation  of  a  suit  to  be  brought,  and  when 
thus  employed,  his  client  would  be  bound  by  his  stipulation   in 
relation  to  the  same,  to  the  same  extent  as  if  he  had  stipalated 
after  the  suit  was    instituted.     On    appeal,  after   the    attorney 
making  the  stipulation  has    appeared    to  the  action — after    the 
court    below,  by  rendering    the    judgment,    has    reoc^^niaed    hia 
power    to  thus    appear — and    after    the    defendant    himBelf^    by 
praying  that  a  portion  of   the   judgment,  and    entering   into   a 
written  agreement  for    the   delivery  of   property  to  satisfy    the 
execution,  has  recognised  the  right  of  the  attorney  to  appear  for 
him,  we  are  not  prepared  to  say  that  he  can  object  to  the  regu- 
larity of  the  proceedings  in  this  respect    Prima  faeiep  he  is  con- 
cluded by  the  agreement.      If  the    attorney  did  not  have   the 
power  or  the  right  to  make   the  agreement,  the  remedy  of  the 
defendant  lies  in  a  different  direction.     He  might  eiyoin  the  col- 
lection of  the  judgment,  or  hold  the  attorney  responsible  for  all 
damages  resulting    fix>m    his    unauthorised    act;    but    upon    the 
record,  as  it  stands  in  this  case,  he  would,  upon  appeal,  be  con- 
cluded. 

2.  That  the  court  rendered  judgment  without  evidence,  or 
rather  without  the  production  of  the  note  upon  which  the  Buit 
was  brought  There  was  no  answer.  What  testimony  was  offered 
does  not  appear.  We  must  presume  that  it  was  sufBeient  We 
will  not  presume  that  plaintiff  did  not  produce  Us  note:  Brady  t. 
Malone,  4  Iowa,  148. 

3.  That  the  judgment  is  for  a  laiger  amount  than  is  demanded 
in  the  petition.  This  is  true.  The  plaintiff  was  entitled  to  no 
more  than  the  amount  claimed,  with  interest  thereon  firom  the 
time  of  the  commencement  of  the  suit  to  judgment:  JZ!mwit. 
Baldunn,  5  Iowa,  503;  Butcher  v.  Brand,  6  Id.  235. 

To  the  extent  of  the  excess  the  judgment  is  reversed,  and  in 
other  resj^ecta  affirmed. 
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Ovmmxat  to  ArrmARAXtm  ow  Attobmst  ahd  Ddtxal  ov  Aotbobitt,  ov 
Apral:  Sao  Dwmmmi  t.  i7arfi0in;  (K)  Am.  Dea  176,  and  nola  Hie  prinoi- 
pel  0M6  Is  cited  in  Hanikeif  r,  Bladbmarr^  90  Iowa,  179,  m  an  antiunity  dis- 
coMDig  thk  qnoation.  A  jiidgiiMntwiUbeaffiimed,if  aMaekedonthegroond 
of  lack  of  aathoritj  on  the  part  of  an  attoni^  who  appeared  for  one  of  the 
partieB,  where  the  aTerxnenti  m  regard  to  laoh  husk  of  anthority  are  folly 
B^thred*  hut  are  left  in  doabt  bj  the  teetimony;  Rui$ta  t.  Potfmmatfmmi$ 
ONM^,20Id.  208,  dting  the  principal  oaaei 

Whiu  BaooKD  D0I8  voT  Show  BviDXirai  Givnv  oir  Tbial,  Puvmir- 
BOir  D  that  erideooe  neoeoniy  to  soatain  the  judgment  waa  ghran,  and  the 
ittdgment  cannot  be  wicoeeafully  attacked  collaterally  on  that  groondi  See 
Wagen  T,  Didteif,  49  Am.  Dec  467;  Prhtee  y.  Or^kt,  16  Iowa,  566b  the  la*, 
tw  ching  the  prinoipal 
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t7IOVA,taOL] 
PteTSD    TO    HAVB  SBOr   FdUVD   IH    AMD    Km    AKD   UOD    WllB 

Pafus  ov  Pbobaxi  Ooubt,  and  which  the  Judge  of  that  court  taetiflea 
were  pikers  in  a  certain  goardianahip  matter  in  laid  coort,  and  regard- 
ing which  the  goardian  teetifiea  that  he  eappoaed  them  to  be  original 
papen^  are  aofBoiently  pvoyed  to  be  admitled  aa  iOea  or  reooida  d  inoh 
probate  court,  if  they  are  otherwise  competentb 

teas  OE  BaoonDs  of  C^sn  in  PnoiBaxB  Couir  amm  AmnmaiM  a  Bn- 
umaom  ae  Rboobdb  on  once  being  proved  to  be  snch,  but  npon  objeoticn 
being  made  to  any  portion  of  them,  on  the  groond  of  insniHofisMiy,  it 
woold  be  the  duty  of  the  ooort  toinstmct  npon  that  point. 

OtasB  ov  OvAMDiAJK  LiGniBiD  TO  Sbll  BniL  JS&tATa,  that  "in  fixing  the 
Hme  and  phMw  d  ssle^  ....  I  will  nse  my  beet  judgment^  and  so  con* 
dmet  the  sale  as  in  my  opinion  shall  be  most  to  the  advantage  of  my  said 
ward,"  soffldenUy  complies  with  the  reqnirements  of  the  Iowa  act  of 
1848,  rdating  to  wills,  eta 

BnravoB  of  Faotb  Showino  Imfbopkb  Publioation  of  Notiob  of 
QuAMtaAS*a  Balm,  where  efliwt  sought  is  to  overthrow  sole,  otherwise 
billy  made,  must  be  stoongly  orerbalancing  to  be  preferred  to  the  aflida- 
▼it  of  the  guardian  of  the  proper  publication  of  such  notice. 

NoraciB  OF  OuABDiAir's  Salb  of  Bsai^tt,  under  statute  authoristog  publi- 
cation  "  three  weeks  sncoeesiyely,"  is  sufiBcidnt  if  publiihed  on  some 
day  of  each  of  three  sncoeseiTe  weeks,  though  not  published  for  three 
full  weeks,  or  twenty-one  days. 

tannoH  FOB  Salb  of  Rbal  Bctatb  by  GuAmDiAN  on  AnimnsT&AgoB,  if 
defectiTe  in  regard  to  the  description  of  part  of  theUnd,  is  good  for  so 
much  of  the  land  as  it  corxeotly  describes. 

BuvnazBior  of  Nonos,  Pubugatiok  or  Pbtitiok  Oallibo  ihto  AonoB 
PowxE  or  JuBiSDionoK  OF  CouBT  cannot  usually  be  called  into  ques- 
tion coOaterally,  but  this  rule  doee  not  apply  to  a  caee  where  the  paper 
offend  is  so  deficiettt  as  not  to  answer  the  requirement  of  the  Uw  in  any 
degree;  as,  where  that  ofoedasa  notice  is  not  a  notice  inany  sense,  or 
is  not  a  notice  of  that  which  is  required  to  be  notified. 


448  Feazibr  v.  Stuhbod.  [Iowsi 

Gbantdto  ov  LxmBs  of  Guabozahbhif  m  hot  Suwiuibiit  to  Qm  Oofuwa 
JuuBDionoir  of  Wasd  and  of  hia  eiteio^  to  m  to  plaoe  an  oidor  of  nio 
or  of  a  liocnae  to  aell  his  realty  beyond  qneatum  in  a  rabaeqnent  proceed* 
ing;  and  an  application  for  lioenae  to  guardian  to  fell  real  estate  of  the 
irard  most  be  regarded  as  a  new  prooeedingy  oollatflral  to  the  gnaidianrii^ 
and  is  to  be  treated  as  raoh. 

Oir  Aftugatioh  of  Gu4bdiah  fob  LiCBira  to  Snx  Wakd'b  Rxax.it, 
notice  of  the  preaentation  of  the  petition  ia  the  first  step  in  the  prooeed- 
in^  and  if  it  misdesoribes  the  land  sought  to  be  sold,  it  is  no  notiee;  the 
court  obtains  no  jnrisdiotion  to  grant  a  liosnse  to  ssU,  and  the  sale  it 
thsrafors  Toid. 

AcTioH  to  reooTer  land  Bold  under  lioenae  to  gnawtian.    Hie  CmsCi 
axe  stated  in  the  opinion. 

C,  B&n  Damom,  for  the  appellanti 

RarwTf  for  the  appellee. 


By  Ck>art^  Woodward,  J.  The  qnestions  made  in  the  oanae  do 
not  caU  for  much  diflouasion  of  the  miee  and  prinoiplee  herotolbre 
considered  in  the  cases  of  Cooper  t.  Sumdorland,  8  Iowa,  114  [66 
Am.  Dec.  62],  and  Morrow  ▼.  Weed,  4  Id.  77  [66  Am.  Dea  123]. 
The  points  may  be  presented  with  brevity. 

The  first  and  second  errors  assigned  are  to  the  refusal  to 
admit  in  oTidenoe  certain  papers  offered  by  the  defendant;  and 
the  third  is  to  the  admission  of  certain  ones  offered  by  the  plain- 
tiffl  The  defendant  claimed  under  a  guardian's  sale,  and  to  make 
hia  caae^  brought  into  court  (aa  the  bill  of  ezceptiana  ahowa) 
the  filea  constituting  the  record  in  the  probate  court  <^  the 
caae  of  the  guardianahip  of  Ann  Eliia  Fraaier,  the  plaintiffl  Of 
theae  papera  the  defendant  offered  in  eyidence  the  oath  of  the 
guardian  preacribed  by  the  revised  atatutea,  1843,  715  and  708,  and 
also  offered  the  publiahed  notice  of  the  aale,  which,  upon  objection 
made,  the  court  refuaed  to  admit  in  eyidence,  deciding  that  they  were 
insufficient. 

The  plaintiff  then  offered  a  paper  purporting  to  be  the  petition 
for  a  lioenae  to  aell  the  real  estate,  and  the  publiahed  notioe  of 
the  intended  preaentation  of  the  petition.  The  defendant'  ob- 
jected to  their  admiaaion.  The  plaintiff  proved  that  theae  papen 
were  found  in,  uaed,  and  kept  with  the  papen  of  the  probate 
court,  and  the  judge  of  that  court  teatified  that  they  were  papers 
in  the  aaid  guardian  matter  in  the  probate  court,  and  that  there 
waa  not  any  other  auch  among  the  aame  papera.  The  guardian 
also  testified  that  he  supposed  them  to  be  the  original  papers. 
The  bill  of  exceptions  further  certifies  that  they  were  brought 
into  court  with  the  paieel  of  papers  from  wfaich  the  dfCBodant 
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cttend  the  affidavit  of  pablioation^  and  were  brooght  in  hj  the 
-defendant,  who  offered  such  portions  only  as  suited  his  case. 
To  the  admissioii  of  these  papera  the  defendant  objeoted,  bat 
the  objection  was  orarroled,  and  they  were  admitted. 

These  papers  were  soffidently  proved  to  render  them  admissi- 
ble, so  far  as  depended  upon  anj  objection  of  that  nature,  llien 
it  is  manifest  that  the  files  or  records  cf  the  case  in  the  probate 
courts  once  being  proved  to  be  such,  would  be  a/lniiMiihlft  in  evi- 
dence; but  upon  objection  being  made  to  anj  portion  of  them 
<m  the  ground  of  insuffidencj,  it  would  be  the  duty  of  the  court 
to  instruct  upon  that  point.  Strictly  speaking,  therefore,  it 
was  incorrect  to  refuse  to  admit  in  evidence  those  offered  by 
the  defendant)  but  they  should  have  been  admitted,  and  then 
the  court  should  have  instructed  in  regard  to  their  sufficiency 
and  e£foot.  But  the  course  pursued  becomes  immaterial,  for 
if  the  court  had  admitted  them,  and  then  iostructed  that  they 
were  insuffioient  for  their  purpose,  the  effect  would  have  been 
the  same.  The  defendant,  therefore,  suffen  no  detriment  by 
the  ruling  out  cf  the  papers  offered  by  him.  But  the  question 
remains,  whether  the  court  erred  in  holding  those  papen  insuffi- 
cient for  the  end  designed  by  theoL  The  determination  of  this 
question  leads  to  a  more  particular  examination. 

The  first  instrument  referred  to  was  the  oath  of  the  guardian: 
R.  &  1843,  710,  708.  The  objection  made  was,  that  it  was 
not  such  an  oath  as  was  required  by  law,  which  objection  was 
sustained.  The  oath  taken  by  the  guardian  was:  ^'That  in  fixing 
the  time  and  place  of  sale,  etc.,  I  will  use  my  best  judgment, 
and  so  conduct  the  sale  as  in  my  opinion  shall  be  most  to  the 
advantage  of  my  said  ward."  The  statute  presmbes  what  the 
cath  shall  be— in  substance  that  which  is  required.  The  differ- 
ence in  phraseology  makes  no  material  change  in  the  sense. 
The  statute  uses  ^e  terms  ''most  for  the  advantage  of  all 
interested  therein,"  which  are  but  generic  terms,  including  per- 
flona  of  any  description  who  are  interested,  and  applied  origi- 
nally to  the  case  of  an  administrator  when  different  descriptions 
of  interest  might  be  embraced.  And  the  l^gal  effect  is  not 
changed  when,  instead  of  the  general  terms,  a  specific  descrip- 
tion of  those  interested  is  substituted.  And  we  do  not  think 
that  the  other  changes  of  phraseology  affect  the  l^gal  interest 
of  the  oath,  but  believe  it  to  be  substantially  such  as  the  stat- 

nte  required. 

But  again:  we  are  not  prepared  to  concede  that  the  mere 
euffidency  of  such  an  instrument  can  be  inquired  into  coUater- 

▲m.  Dm.  Vofe  LXXI— 0 
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allj.  We  refer  to  wlmt  is  said  in  tlie  oeaee  before  mentioned. 
The  lemarks  there  made  are  not  understood  to  applj  to  a  oaae^ 
where  the  instrument  offered  is  so  entirelj  alien  as  not  in  anj 
sense  to  answer  the  requirement  in  the  giyen  oase^  but  apply  ta 
oases  where  the  question  is  that  of  snfBciency  in  the  ordinaiy 
sense.  Of  such  a  nature  is  the  one  now  before  us.  Sales  bj^ 
administratOTB  and  guardians  would  prove  to  be  pit&Us  to  all 
but  the  most'  astute  of  I^gal  minds,  if  crideisms,  such  as  thos» 
made  upon  the  fonn  of  this  oath,  oould  avail  to  nullify  them. 

A  question  of  a  somewhat  different  oharaoter  arises  on  tha- 
seoond  paper  offered  by  the  defendant  and  rejected  by  the  courts 
which  was  the  notice  of  the  time  and  place  of  sale,  with  the- 
guardian's  affidavit  of  publication  made  and  filed  in  accordance^ 
with  the  revised  statutes  of  1843,  715,  709.  If  the  plaintiff 
is  to  be  understood  as  saying  that  the  land  is  misdescribed  in. 
this  notice  of  the  sale,  be  mistakes  as  to  the  &ct.  It  does  not 
appear  to  this  court  for  what  cause  the  court  below  rejected  thia 
paper,  unless  it  is  indicated  in  the  argument^  where  objection 
is  made  on  account  of  the  time  of  the  advertisements  The 
counsel  urges  that  it  should  have  been  published  three  full 
weeks,  and  oould  not  have  been  in  fact  mora  than  seventeen 
days.  This  is  urged  from  the  oinmmstance  that  at  the  foot  of 
the  advertisement  are  the  words  and  figures,  ''April  26,  1849 — 
St."  The  affidavit  of  the  guardian  avers  that  the  notice  wa» 
pubUshed  ''for  three  weeks  immediately  preceding  the  twelfUt 
day  of  May,  1849,"  which  twelfth  day  of  May  was  the  day  of 
sale. 

Aamming  that  the  foregoing  was  the  cause  for  the  rejection 
of  the  proposed  evidence,  we  think  there  was  error  upon  twa 
grounds.  The  affidavit  of  the  guardian,  with  a  copy  of  the- 
advertisement^  is  the  recognised  l^gal  method  of  preserving  the- 
proof;  and  this  is  not  so  far  outweighed  by  the  ambiguous  and 
uncertain  evidence  contained  in  the  note  to  the  advertisement 
as  to  warrant  the  court  in  preferring  the  latter  to  the  former.. 
When  the  effect  sought  is  to  be  the  overthrow  of  a  sale,  otherwise* 
fairly  made,  the  evidence  should  be  strongly  overbalancing. 

But  even  should  the  above  not  seem  satisfsctovy,  there  i» 
another  and  more  clear  ground  to  stand  upon.  The  statute  of 
1843,  sec.  13,  708,  {novides  that  instead  of  posting  notices^ 
the  court  may  direct  publication  in  a  newspaper  "three  weeka 
successively.''  In  Mcrrow  v.  Weed^  4  Iowa»  77  [66  Am.  Dec 
122],  it  was  held  that  these  terms  do  not  necessarily'  mean  three 
ftdl  weeks,  or  twen^-one  days;  and  that  however  much  that  c(m^ 
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ctruotbn  m^t  be  prafened  in  tn^V^Tig  an  order  a  priori,  Hm 
ooQri  will  not  force  it  beyond  the  letter  of  the  statute^  atth» 
expense  of  a  bona  file  porchaaery  and  of  proceedings  otherwise 
well  conducted. 

The  defendant  having  closed  his  oase^  the  plaintiff  offiared  in 
evidenoe  the  petition  for  license  to  sell,  and  the  notice  of  th» 
intended  presentation  of  that  petition,  in  order  to  show  that  thi» 
two  did  not  agree  as  to  the  land  to  be  sold,  and  that  it  -was  mi»> 
described  in  the  notice.  There  is  sach  an  inoongroitj  in  th» 
papers^ 

The  land  intended  to  be  sold  was  the  west  half  of  the  south* 
esst  quarter  of  section  20,  township  70,  range  2  west,  and  the 
west  half  of  the  east  half  of  the  same  quarter-section.  Th» 
notice  of  presenting  the  petition  describes  it  as  the  east  half  of 
south-west  quarter  of  section  20,  township  69,  range  2  west,  and 
the  south  half  of  east  half  of  same  quarter.  The  petition  to 
sell  describes  it  as  the  west  half  of  south-east  quarter,  section 
20,  township  70,  range  2  west,  and  the  south  half  of  east  half 
of  same  quarter.  Thus  the  notice  describes  it  entirely  wrongs 
placing  it  in  a  different  township.  The  petition  is  correct  in  all 
but  twenty  acres,  this  including  a  tract  of  that  quantity  not  be- 
longing to  the  ward,  and  omittiDg  a  parcel  of  the  same  quantity 
which  did  belong  to  her.  Then  the  license  to  sell,  the  notice  of 
sale,  and  the  deed,  all  contain  the  true  and  correct  description 
of  the  hundred  and  twenty  acres  intended. 

The  plaintiff  contends  that  these  incongruities  invalidate  the 
whole  proceeding,  and  render  the  sale  void.  And  such  must  b» 
the  consequence  of  the  entire  misdescription  in  the  notice  of 
the  presentation  of  the  petition  for  leave  to  sell.  The  petition 
mnst^  like  a  deed,  be  held  good  for  so  much  of  the  land  as  it 
oovers,  which  is  all  but  the  north  half  of  the  west  half  of  the 
east  half  of  the  south-east  quarter  of  the  section,  it  being  twenty 
acres.  It  thus  omits  that  quantity  of  land  owned  by  the  ward» 
and  includes  a  like  quantity  not  owned  by  her. 

The  principal  question,  however,  arises  on  the  notice  of  the 
presentation  of  the  petition,  which  wholly  misdescribes  the  land^ 
placing  it  in  another  township,  and  also  in  the  wrong  quarter* 
section.  This  notice  was  the  first  step  in  the  proceeding.  There 
had  been  nothing  preceding  it--at  least,  nothing  appears;  and  in 
any  M^ilay  case  there  may  be  nothing  prior  to  this  notice,  sav* 
ing  the  appointment  of  the  guardian,  and  then  this  is  the  initia- 
tive. We  have  held,  in  a  former  case,  that  the  sufficiency  of  a 
notice,  petifion,  or  the  like,  will  not  thus  be  tried;  but,  aa  before 
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remarked  in  tliia  case,  this  rale  is  not  to  applj  to  an  instance  where 
the  paper  offered  is  so  entirely  alien  as  not  to  answer  the  require- 
ment in  any  degree.  Thus,  when  that  which  is  offered  as  a  notice 
is  not  in  any  degree  a  notice  of  that  which  is  required  to  be  notified, 
the  rule  cannot  be  said  to  apply.  Apply  this  rule  to  the  present 
instance.  The  notice  relates  to  land  in  another  township  and  in  a 
different  quarter-section.  Here  there  is  no  defect,  no  deficiency,  but 
a  total  want.  Therefore  we  regard  it  as  no  notice.  It  is  not  in- 
tended  to  say  that  the  notice  must  havd  contained  a  description  of 
the  land,  but  that  when  he  undertakes  to  describe  it^  such  entire 
error  will  destroy  it 

This  brings  us  to  the  point  of  jurisdiction.  The  statute  of 
1843,  717,  provides  that  the  sale  shall  not  be  aroided  if  it 
appear  first  that  it  was  ordered  by  a  court  of  competent  juris- 
diction. In  the  case  of  LiUle  y.  SinneU^  7  Iowa,  324,  are  some 
remarks  touching  the  meaning  of  the  phrase,  ''court  of  compe- 
tent jurisdiction,"  and  showing  that  it  is  susceptible  of  a  wider 
or  a  narrower  construction.  We  will  not  discuss  the  question 
there  suggested,  but  will  say  only  that  the  mere  granting 
letters  of  guardianship  is  not  sufficient  to  give  the  required 
jurisdiction,  so  as  to  place  an  order  of  sale,  or  a  license  to  sell, 
beyond  question.  Some  circumstances  may  exist  in  the  case  of 
guardianship  which  would  not  in  that  of  an  administration.  A 
guardian  may  be  appointed  ten  years,  more  or  less,  before  an 
application  is  made  for  the  sale  of  the  ward's  estate:  and  it 
would  seem  to  us  going  too  far  to  hold  that  by  such  appoint- 
ment the  court  acquired  jurisdiction  so  as  to  protect  from  ques- 
tion subsequent  proceedings  had  with  a  view  to  the  sale  of  the 
realty,  though  they  took  place  perhaps  ten  years  after  the  ap- 
pointment. In  other  words,  it  would  be  going  beyond  what 
we  are  prepared  for,  to  hold  that  the  jurisdiction  aoquii^  in 
the  first  proceedings  to  obtain  guardianship  would  be  sufficient 
to  bring  subsequent  proceedings  for  a  sale  under  the  rule  that 
when  jurisdiction  is  once  obtained  no  irregularities  in  the  fol- 
lowing steps  will  vitiate  theoL  Quardianship  may  exist,  and 
may  expire,  without  the  necessity  of  a  sale.  A  sale  of  realty  is 
in  no  sense  or  degree  a  necessaxy  consequence.  Therefore,  the 
obtaining  leave  to  sell  must  be  regarded  as  a  new  proceeding — 
as  something  collateral  to  the  guardianship— as  the  commence- 
ment of  a  new  series — and  so  requiring  to  be  treated  as  such. 
In  the  beginning  of  a  proceeding  of  any  nature,  those  things 
must  exist  which,  upon  common  principles,  are  usually  required 
to  confer  jurisdiction    upon  a  court;    and  these  are  a  petition 
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and  notioe.    HaTing  teen  that  tlie  paper  propoaed  aa  a  notioe  in 
this  oaae  ia  not  one^  it  foUowB,  of  oonraey  that  the  oonrt  had  no 
jnriadiction  to  grant  the  lioenae  to  aeH,  and  oonaeqnently  that  the 
sale  was  void. 
The  judgment  of  the  diatrict  oonrt  ia  affizmed. 


QuAaaoAjnf  Ain>  AjuaHiSKEAxoas'  Salb— BaQvnaains  la  10  Konoa, 
fcnm  of  petitum,  and  th«  like^  to  oonfer  jnriadiotion!  See  Ooeper  t.  Sunder* 
kmd^  G6  Am.  Dea  (B2,  and  note  70,  and  Morrow  t.  Wted^  Id.  122;  and  note 
137,  where  the  qneetione  on  these  pointi,  ae  made  in  the  pxindpal  oaae,  are 
folly  diaonwied,  and  oUier  oaaea  axe  dted.  To  the  aame  effeot,  aee  Piirvfay  t. 
Hayes^  22  Iowa»  20,  oiting  the  principal  oaae.  The  snffioiency  of  notioe  and 
lenrioe  to  oonfer  jnriadiotion  mnat  be  detennined  in  the  immediate  prooeed- 
ing,  and  oannot  be  ooUatendlyattaoked:  Shawhan  t.  Lofftr^  24  Id.  227,  oiting 
the  prinoipal  oaae;  but  if  the  notioe  of  a  lale  miadeaoribea  the  property,  it  ia 
no  notioe,  and  the  aale  ia  Told:  XfOf»  t.  VomaUa^  85  Id.  088^  oiting  the  prin* 
oipal 


State  v.  Hahb. 

[7  lowA,  411.] 

XfirairaB  ov  CtoimoH  BspUTATioir  as  to  OsinAona  at  Paaaov  Is  not 
aoflaient  to  Jnitify  hia  oonYiotion  on  an  indiotment  lor  keeping  a  house 
of  ill-iane^  reoorted  to  for  the  purpose  of  prostitation  or  lewdness;  he 
most  be  shown  to  be  the  keeper  in  order  to  snstain  a  oonviotion,  bat  this 
4oes  not  neoessitate  proof  that  he  was  the  owner  of  the  hooae,  nor  of 
poaitiTe  testimony  that  he  was  keeper  of  it;  the  Jury  may  oonohide  that 
he  was  sooh  keeper  from  proof  that  he  aoted  aa  sodh  or  so  held  himself 
oat  to  the  world. 

iHDionnNT  for  keeping  house  of  ill-fiuna  The  fheta  i^ipear  in 
the  opinion. 

BromAng  and  Traey^  for  the  appellant. 
S,  A.  Biee,  oUorMy-gmiieralf  for  the  stata 

By  Coorty  Wright,  C.  J.  The  bill  of  exoeptiona  redtea  that  at 
the  instanoe  of  the  defendant  the  court  instructed  the  jury  ''  that 
the  state  must  not  only  prove  that  the  house  is  a  house  of  reputed 
ill-fame,  but  that  it  was  resorted  to  for  the  purpose  of  prostitution 
and  lewdness."  The  juiy  was  also  charged  /'that  it  was  not 
necessary  for  the  state  to  prove  particular  facts  of  lewdness,  or 
prostitution;  common  reputation,  as  to  the  character  of  the  de- 
fendant and  of  the  house  which  he  kept,  is  admissible  to  prove 
the  crime.'' 

The  offenae  charged  is  defined  by  the  law  to  consbt  in  keep 
Ing  a  house   of  ill-fame.  resorted   to  for  the  purpose  of  prostitu^i 
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tion  or  kurdnen.  Hie  indiotmeat  is  agdnst  the  keeper,  taoA 
not  against  the  houae  as  a  noiaanoe.  To  ooavioti  the  honaa 
vnoat  be  shown  to  be  a  hooae  of  ill-fame,  resorted  to  for  the  pmr* 
fKMe  named,  and  that  defendant  was  the  keeper  of  it  Far* 
ticular  acts  of  lewdness  or  prostitation  need  not  be  proved. 
The  oonnael  for  defendant  admit  this  much,  and  also  that  the 
•isharaoter  of  the  house  maj  be  fixed  or  shown  bj  reputation  or 
Tumor.  The  oljeotion  is,  that  the  defendant  cannot  be  made 
liable  as  the  keeper  of  snoh  a  hooae  by  eyidenoe  of  ^common 
Toputation  as  to  his  character.''  And  this  objection  we  believe 
to  be  weU  taken. 

The  bad  character  of  the  prisoner  is  entirelj  immaterial,  in 
the  first  instance,  in  determining  whether  he  was  the  keeper  of 
the  house.  And  that  he  was  the  keeper  must  be  shown  in  <nder 
to  oonviot  If  the  charge  was  against  the  bouse,  then  its  feme — 
all-fame— might  be  shown,  bj  proving,  among  other  things,  the 
•character  of  the  persons  (the  defendant  among  others)  resorting 
there  from  time  to  time.  Nor,  to  charge  the  defendant,  is  it 
meoesaaiy  to  prove  that  he  was  the  owner  of  the  house,  nor  hj 
Xxisitive  testimonj  that  he  was  the  keeper  of  it.  But  the  jury 
may  conclude  that  he  was  such  keeper,  hj  proof  that  he  acted 
as  such,  or  so  held  himself  out  to  the  world.  Common  reputa- 
tion as  to  lus  character,  however,  is  quite  a  different  things  and 
is  not  admiBSible  to  prove  the  crime  here  chaiged.  * 

tTudgment  reversed. 

EviDXiroa  or  Ck>iiMoir  BaruTAXioH  as  to  CHAaAoiBa  or  Paasov  ii  nol 
aiif&oient  to  justify  his  conviotUm  on  an  indiotDMnt  for  kespJng  a  house  of  HI- 
fame,  raeorted  to  for  the  pnrpoee  of  proetitation  or  lewdneess  State  v.  /^Ml• 
neker,  40  Iowa,  Ml;  8taU  v.  BrmeU,  fdWii.  488,  both  oitmg  the  primipal 
case;  to  prove  ahonae  to  be  a  hooae  of  ill-feme,  it  is  oompetant  for  the  slale 
to  proTo  the  bad  dharaetw  of  its  fnmatei,  and  the  peisona  tmoMag  Ihsniot 
JSUUe  T.  XyMi,  19  Iowa,  t79^  oifting  the  priaoipal 
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Commonwealth  i;.  Van  Tutl. 

ORAZHira'ar  Momn'  Oov&rnum  Substakoi  ov  Owwam  d  fdoBiowriy 
obtftfalwg  maotf  hy  f  aIm  pretooMi.  Whara^  theref ore^  tha  faad  is  oon* 
oooted  and  tbo  repreMntatioiis  mn  mado  in  one  itete,  bat  the  Mheme  ia 
oonwiTnTOatftd  and  tha  money  paid  in  another,  tbe  orime  la  oommitUd  in 
the  latter  atate,  and  the  perpetrator  ia  properly  indiotaUe  there. 

JVBT  HAS  FowmSL,  BUT  HOT  BlOHT,  DT  CsiMIirAL  OaSI  TO  01SB1OABD  LaW  aa 

expounded  to  them  by  the  ooort,  and  to  render  a  Terdiot  of  not  gnflty 
where  the  law,  if  oorreotly  admimatered,  woold  reanlt  in  a  oonyiotioni 
and  their  deoiaioii  in  aaeh  a  caae  will  be  final,  beoaoae  the  oonrt  eannol 
award  a  new  trial.  Snoh  an  improper  ezeroiae  of  power  on  their  part 
doea  nol^  howerer,  tend  to  prove  that  they  are  not  boiud  to  iwrntHuT  the 
inatniofciooa  of  the  ooort  aa  oontaining  the  law  of  the 


Appsal.    The  opinion  states  the  ease. 

Jamei  BarbK%  atiomeifif$naralf  for  the  oommonweelth. 

By  Ooort^  SncPSOVy  J.  The  defendant  was  indicted  in  OsnoU 
caantjf  in  this  state,  for  felonioasly  obtaining  money  by  firise 
petenses^  of  &  W.  Jenkins. 

The  fkets  pcoTed  upon  the  trial  were,  that  the  delendaat  was 
in  the  state  of  Obio^  and  had  along  with  him  a  negro  named 
John,  whom  be  leprssanted  to  be  a  ronaway  slaTe  belonging  to 
him,  that  be  -was  tiying  to  take  back  to  a  slaTe  state,  stating 
that  be  was  a  resident  of  the  state  of  Tennessee^  firom  whibh 
place  the  dare  bad  some  three  or  four  months  previooslj  made 
bis  esoapeu  That  whilrt  be  was  in  the  state  of  Ohio  be  sdd  and 
-delivoed  said  negro  to  11  W.  Jenkins,  at  the  prioe  of  fi^e  hnn> 
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dred  doUarSi  which  JenkinB  was  to  pay  him  when  they  arrived 
in  Kentackjy  and  the  porohaaer  was  to  run  the  risk  of  taking  the 
slave  to  that  place.  After  the  parties  arrived  in  Carroll  county, 
in  this  state^  the  defendant,  not  however  in  his  own  bat  in 
another  name,  ezeoated  to  Jenkins  a  writing  acknowledging  the^ 
payment  of  the  money  as  the  price  of  the  negro,  in  which  he- 
covenanted  that  he  was  the  lawful  owner  of  the  n^gro,  and  that 
he  was  a  slave  for  life;  and  thereupon  Jenkins  paid  him  the  five^ 
hundred  dollars.  It  was  also  proved  that  John  was  not  a  slave^ 
but  was  free;  that  he  and  the  defendant  both  resided  in  the 
state  of  New  York,  and  that  the  latter  never  had  resided  in  the 
state  of  Tennessee. 

Under  the  instructions  of  the  court  below,  a  verdict  of  not 
guilty  was  found  by  the  jury,  and  a  judgment  rendered  thereon  Ia 
favor  of  the  defendant. 

The  attorney  for  the  commonwealth  excepted  to  the  instrue- 
tions  of  the  courts  prayed  an  appeal,  and  the  attorney-general 
has  brought  the  case  to  this  court  to  have  the  questions  revised, 
which  he  contends  were  erroneously  decided  in  the  circuit  court 
The  judgment  in  favor  of  the  defendant  operates  as  a  bar  to  » 
future  prosecution  for  the  offense,  and  according  to  the  provis- 
ions of  section  333  of  the  criminal  code,  it  cannot  be  reversed 
by  this  court  The  only  object,  therefore,  of  the  present  appeal 
is  to  have  the  law  so  expounded  that  it  may  be  understood,  and  be 
hereafter  correctly  and  uniformly  administered. 

The  court  below  decided,  and  so  instructed  the  jury,  that  if 
the  negro  was  sold  and  delivered  to  Jenkins  in  the  state  of  Ohio, 
the  defendant  could  not  be  convicted  in  this  state  of  the  offense 
with  which  he  was  charged  in  the  indictment  This  decision  we 
regard  as  clearly  erroneous.  The  offense  under  the  statute  con- 
siBts  in  obtaining  the  money  or  property  of  another  persoui 
with  intention  to  commit  a  fraud,  by  any  false  pretense  what- 
ever. The  false  pretense  employed  is  only  the  means  by  which 
the  offense  is  perpetrated  The  substance  of  the  offense  consists 
in  the  obtaining  of  the  money,  and  thereby  with  a  fraudulent 
intent  depriving  the  lawful  owner  of  that  which  properly  be- 
longs to  him.  The  crime  is  not  committed  until  the  money  is 
obtained.  The  fraud  in  this  case  was  concocted  in  the  state  of 
Ohio,  and  the  representations  were  there  made  which  were  de- 
signed to  render  it  successful;  but  it  became  mature  and  took 
effect  in  this  state,  for  here  the  scheme  was  consummated,  the 
sale  evidenced  by  writing,  and  the  money  obtained  from  the 
person  defruuded.     The  crime  was  therefore  committed    in   this 


June,  1858.]     Commonwealth  v.  Van  Tuti..  457 

state,  and  not  elaewhare,  and  tlie  defendant  "was  properly  in. 
dieted  therefor  in  tlie  ooonty  of  Carroll,  where  the  monejr  -was 
paid  to  ^iT»- 

Thia  qnestian  has  been  decided  in  the  eame  way  in  the  state  of 
New  York,  in  the  case  of  People  t.  Adame,  reported  in  3  Denio 
190  [45  Am.  Dea  468],  and  in  1  N.  Y.  173,  npon  a  writ  of  enor 
from  the  supreme  court. 

In  that  case  it  was  held  that  a  party  residing  in  Ohio,  and 
who  had  never  been  in  the  state  of  New  York,  who  had  fraudu- 
lently made  receipts  acknowledging  the  deliTery  to  him,  as  a 
forwarder,  of  a  quantity  of  produce  for  the  use  of  a  firm  in  New 
York,  and  subject  to  their  order,  when  in  ttuct  he  had  not  re- 
ceived such  produce,  and  when  he  had  employed  innocent  agents 
to  present  such  receipts  to  the  firm  in  New  York,  and  obtained 
money  thereon,  which  they  did,  might  be  indicted  and  tried  for 
the  ofi*ense  in  that  state,  because  the  offense  must  be  considered 
as  committed  where  the  money  was  obtained. 

After  the  court  below  had  given  various  instructions  to  the 
jury,  it  further  instructed  them  "that  under  the  constitution 
they  were  the  sole  judges  of  the  law  and  facts  of  the  case;  that 
they  had  a  right  to  receive  the  instructions  which  had  been  given 
them  by  the  court  as  the  true  exposition  of  the  law  or  not,  as 
they  chose;  that  they  were  not  bound  absolutely  by  them,  and 
no  further  than  they  saw  fit  to  give  them  weight,  coming,  as 
they  did,  from  the  judge  of  the  court" 

This  instruction  is  also  objected  to  by  the  attomey-generaL 

The  question  involved  in  this  instruction  was  fully  considered 
and  decided  in  the  case  of  Montee  t.  Commonwealth,  3  J.  J. 
Marsh.  132.  In  that  case  it  was  held  that  the  court  had  a  right 
to  instruct  the  jury  as  to  the  law  of  the  case,  and  that  it  was 
their  duty  to  regard  such  instructions  as  containing  the  law; 
but  if  they  disregarded  them  in  a  criminal  case,  and  acquitted  the 
accused,  the  judge  could  not  for  that  reason  grant  a  new  trial; 
and  therefore  in  one  respect  they  had  the  ultimate  decision  of 
the  law  as  well  as  the  facts  of  the  case. 

The  jury  must  derive  a  knowledge  of  the  facts  from  the  wit- 
nesses, and  of  the  law  from  the  court  They  have,  however,  to 
pass  upon  both,  and  by  making  an  application  of  the  law  to  the 
facts  of  the  case,  decide  whether  the  offense  charged  in  the  in- 
dictment has  been  committed.  In  this  sense  only  are  they  the 
judges  of  the  law  of  the  case. 

This  question  has  been  thus  ruled  in  the  case  of  SUUMue  y. 
United  States,  reported  in  5  Cranch  C.  C.  573 
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Seotaon  226  of  the  oriminal  code  requires  the  ooort^  on  motioQ 
of  either  party,  to  instmot  the  juij  on  the  lav  applicable  to  the 
oaae;  and  eection  233  ezpresalj  provides  *'that  all  questuma  of 
Iaw  arismg  during  the  trial  shall  be  decided  Yty  the  court,  and 
the  jnij  shall  be  bound  to  take  the  deoiaions  of  the  court  on 
points  of  law  as  the  law  of  the  caaa 

This  part  of  the  criminal  code  we  regard  aa  not  inconsiBtent 
with  any  proviBion  in  the  constitution,  and  therefore  as  con- 
taining the  law  applicable  to  the  point  under  consideration. 
Juries  have  the  power,  but  not  the  right,  to  disregard  the  law 
as  expounded  to  them  hj  the  court,  and  render  a  verdict  of  not 
guiltj  in  a  case  where  the  law,  if  correctiy  administered,  would 
result  in  a  conviction;  and  their  decision  iu  such  a  case  will  be 
final,  because  a  new  trial  cannot  be  awarded  bj  the  court  But 
such  an  improper  exercise  of  power  on  their  part  does  not  tend 
to  prove  that  they  are  not  boand  to  consider  the  uistructions  of 
the  court  as  containing  the  law  of  the  case. 

The  instructions  of  the  court  below  on  this  subject  was  there- 
fore improper  and  erroneous. 

CrOMM  IB   DXEMID  TO   SB    COMMTFTED    AITO    PUKISBABLB  WIXHIir   StAXB, 

when  a  person,  though  ntnate  in  another  state,  and  there  originating  and 
conoooting  the  crime,  oonaommatee  it  within  the  state  by  innocent  agents 
employed  and  acting  under  his  authority  and  in  his  personal  presence:  See 
State  V.  Cfhapin,  65  Am.  Deo.  452,  note  457,  where  other  cases  are  collected. 

Labosnt  or  Goods  in  Onx  Stats  akd  Bbhtqino  Them  into  ANOTHEa 
is  larceny  in  the  latter,  when:  See  ComifunweaUh  v.  Upriehard,  63  Am.  Deo. 
762,  note  768;  Hemmaker  ▼.  8uUe,  51  Id.  172,  note  174,  where  other  cases 
are  collected. 

JUBT  ABB  JUDOBB  OW  LaW   ANB    FaOT    IN    CRIMINAL    CaSXS,   WHEN:    See 

MitehOL  T.  Staie^  68  Am.  Dec  493,  note  501,  where  other  cases  are  coUeoled. 


Raymond  v.  Sboth. 

(1  Mbcau^  68.] 

Dmbbbs,  JuDOMDras,  Aim  Obdbbs  abb  Bbquibxd  bet  Kbhtookt  Staiv- 

UTB   TO    be    DbAWV    UP   ANB    RSOORDED    BY  ClERK   OF  OOUB*  On  tllS 

erening  of  each  day,  and  signed  by  the  presiding  judge  or  justioe  of  snob 
oonrt  When  so  ^wn  up,  recorded,  and  signed,  thqr  constitiite  a  pari 
of  the  records  of  the  court,  pennanent  and  conclusive. 
VftxnuQ  Found  amono.  Papebs  in  Oause  Pubpobiino  to  be  Dbcbeb  of 
the  oonrt  directing  a  sale  of  land  and  appointing  a  oommiasioiper  to  mako 
the  sale,  but  which  was  nerer  entered  of  record  aa  part  of  the  proceed- 
higs  in  the  cause,  nor  noticed  or  referred  to  aa  a  decree  or  order  of  oourt 
Ib  the  minute-book  kept  by  the  derk,  and  which  contains  bo 
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dam  or  indorMBMni  indicatiiig  tlutt  it  hMd  oTer  been  fUad  m  »  part  ot 

th«  raoord,  u  iHidly  indfectiud  for  any  pnrpoae,  and  doea  not  inToat  tlia 

pnrbhaaer  at  tha  oommiaaioiier'a  aala  with  any  title  to  the  land. 
Mmmm  Fkaomxst  or  Wsitiho  Fouxtb  amosto  PAmts  ov  OAun,  aftar  a 

lapae  of  fiffeaan  yaars,  oannot  be  aataUiahed  by  pand  proof  aa  a  final 

judgment  or  deoree  ol  the  ooort* 
To  JumiT  AMXHDMrarr  or  Judioeal  Baoous  there  moat  be  aometWng  to 

amend  by;  a  raoord  which  haa  no  eziatanee  oannot  be  eatabHahed  by 

proof  of  exfaraneooa  faetL 

Pmnoir  in  equity.    The  &ctB  appear  from  the  opinion. 

O.  amd  B.  T.  JDoou,  B.  H.  Foti'mtm\  amd  Curr^,  tot  the  appel 
lantfl. 


W,  W.  TrimMa^  for  the  appelli 

By  Ck>arty  DuTALLy  J.  Baymond  daims  to  h«fe  purohaaed 
the  land  in  oontest  under  an  alleged  decree  of  the  Haniaon  dr- 
enit  coorty  which  he  contends  was  rendered  at  the  September 
term,  1840^  in  a  sait  in  chanoeiy  brought  by  Barker  and  others 
against  Boss  and  others. 

The  evidence  relied  upon,  as  establishing  the  &ot  that  such 
decree  in  the  snit  mentioned  was  rendered,  consists  of  a  writing 
which  was  foond  among  the  papers  of  that  sait»  proved  to  have 
been  in  the  handwriting  of  the  attorney,  and  purporting  to  be 
a  decree  of  the  court  directing  a  sale  of  the  land  which  the 
complainants  were  seeking  to  subject,  appointing  a  commis- 
aioner  to  make  the  sale  upon  the  terms  prescribed,  and  requir- 
ing  him  to  report  his  proceedings.  It  appears,  however,  that 
this  paper  was  not  entered  of  record  as  part  of  the  proceedings 
in  the  case,  nor  was  it  even  noticed  or  referred  to  as  a  decree  or 
order  of  court  in  the  minute-book  kept  by  the  clerk;  nor  does 
the  paper  contain  any  memorandum  or  indcraement  iT>di^<:ing 
that  it  had  ever  been  filed  as  a  part  of  the  record. 

The  question  to  be  decided  upon  these  &ots  is,  whether  there 
was  a  valid  decree  directing  a  sale  of  the  land;  and  whether  the 
sale  made  by  the  oommiadoner,  and  the  subsequent  proceedings, 
were  such  as  to  invest  the  purchaser  with  title. 

That  the  paper  relied  upon  as  a  deoree  must  be  regarded  aa 
wholly  ineffectual  for  any  purpose^  is  in  our  judgment  peifeotij 
clear. 

The  decreesy  judgments,  and  orders  of  our  courts  are  required 
to  be  drawn  up  and  recorded  by  the  derk,  on  the  evening  of 
each  day,  and  if  found  correct,  they  are  to  be  signed  by  the 
ptesiding  judge  or  justice  of  such  court:  Stat^  Law,  329.    When 


460  Raymond  r.  Smith.  [Eentacky^ 

80  drBwn  up^  noordedy  and  signed,  thej  oonstitate  a  part  of 
the  records  of  the  court,  permanent  and  ooncliisiyei  for  the 
preservation  and  perpetuation  of  which  the  most  scrapnlona 
care  and  yigilanoe  is  demanded  of  the  ottoet  haying  them  in 
charge.  In  this  abiding  fonn,  and  with  the  Tarions  aafegoarda 
whidi  the  law  has  wiselj  thrown  aroond  them,  the  records  of  the 
courts  are  made  the  sure  tests  of  the  tmth  of  what  they  contain^ 
and  which  cannot  be  denied  or  contradicted;  and  upon  the  in- 
tegrity with  which  they  are  made  and  preienred  depend,  in  a 
great  measure,  the  most  valuable  rights  of  every  citisen. 

It  certainly  would  be  unnecessary  for  us  to  enlaige  upon  the 
consequences  which  would  inevitably  result  if  a  mere  firagment 
of  a  writing  found  among  the  papers  of  a  cause,  after  the  lapse 
of  fifteen  years,  should  be  allowed,  by  parol  proo(  to  be  estab- 
lished as  a  final  judgment  or  decree  of  court,  and  to  acquire  by 
such  means  the  effect  and  verity  of  a  judicial  record.  Such  a 
rule  would  strike  at  the  very  foundation  upon  which  rest  the 
security  of  property  and  the  repose  of  society.  It  cannot  be 
tolerated. 

It  is  true,  as  argued  by  the  appellants  that  the  record  may 
be  amended  in  certain  cases;  but  there  must  invariably  be 
something  to  amend  by.  The  effort  in  this  case  is  not,  how- 
ever, to  amend  the  record,  but  actually  to  establish  a  record 
which  has  no  existence,  by  proof  of  extraneous  fiMrts.  None  of 
the  numerous  authorities  referred  to  have  any  application  to 
the  real  question  which  this  record  presents. 

Without  noticing  the  various  otiier  points  made  in  the  aigu- 
ment,  we  feel  satisfied,  after  a  careful  consideration  of  the  rec- 
ord, that  Raymond's  purchase  invested  him  with  no  title,  and 
that  no  error  has  been  committed  to  the  prejudice  of  the  appel* 
lants. 

The  judgment  is  therefore  affirmed. 


Rboord  OAXvm  bb  Iicpkachsd  by  Pabol  BviniiraB:   See  BhMeif  t» 

Fearne,  69  Am.  Deo.  375,  note  381,  where  other  oases  are  oolleoted. 
PowxB  OF  Court  to  Ambmd  Reoobd:  See  BUI  v.  Hoover,  68  Am.  De& 

70,  note  72,  where  other  oases  are  oolleoted. 

Rbcobd  or  CouBT  of  Competxnt  JiTBisDicnoM  Ihpobts  Absoluti 
Vkr[ty:  See  Les$ee  of  Merriit  v.  Home,  67  Am.  Deo.  298,  note  302. 

Jaj)OHEKT  MAT  BB  AsfENDCD,  WHBN:  See  SmiUh  V.  Hood,  64  Am.  Deo. 
692,  note  693,  where  other  oases  are  collected. 

Tbub  Bboobd  of  Coitbt,  in  Law,  is  Minutbs  openly  read  eaoh  dagr  sad 
signed  by  the  judge:  Detwu  v.  HeeUhf  49  Am.  Dea  5I»  note  59. 
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Camp  v.  Western  Union  Teleqbaph  Compant. 

[lMBQAfin,161) 

BaavuLTtov  tbat  Tilbgraph  Compabtt  will  hot  bb  BavoxanLB  vob 
M18TAKB  m  tnuunitting  a  mesugo,  quIom  the  nme  is  repeated  and  aa 
additional  lom  paid  therefor,  is  jnst  and  reaeonable,  and  a  perwrn  who» 
haTini;  notice  of  each  regulation  brought  home  to  hie  knowledge,  eende  a 
meenge  without  having  it  repeated,  ii  to  be  regarded  aa  having  lent  it  at 
his  own  rii 


Fbtition  in  equity.    The  opinion  states  the  case, 

Hoffgin  and  Mize,  for  the  appellant. 
PirUeandBaaard,  for  the  appellee. 

By  Oourt^  Simpsoh,  J.  This  action  was  brought  against  the 
^Western  Union  Telegraph  Company  for  failing  to  transmit  oor> 
reotly  a  communication  from  the  appellant^  at  Louisville^  to 
David  Qibeon  k  Go.^  at  CincinnatL  The  plaintiff  alleged  in 
his  petition  that  the  defendant  undertook,  for  compensation 
then  paid,  to  transmit  from  Lonisvilley  Kentucky,  to  David 
Oibson  k  Cb.,  of  Ginoinnati,  Ohio^  a  proposition  to  purchase 
two  hundred  barrels  of  whisky  at  fifteen  cents  per  gallon;  and 
that  instead  of  transmitting  the  proposition  correctly,  the  com- 
munication as  made  represented  him  as  offering  sixteen  cents 
per  gallon  for  the  whisky.  He  also  alleged  that  Oibson  A  Ca 
advised  him  that  they  accepted  his  proposition,  and  immediately 
forwarded  to  him  two  hundred  barrels  of  whisky,  under  the 
belief  that  he  had  offered .  them  sixteen  cents  per  gallon  for  it^ 
which  was  received  by  him  under  the  belief  that  it  had  been  sold 
to  him  for  fifteen  cents  per  gallon.  He  further  alleged  that  in  con^ 
eequence  of  the  failure  of  the  defendant  to  transmit  the  message 
intrusted  to  it,  and  the  transmission  by  it  of  a  measage  of  a  different 
import,  he  was  compelled  to  pay  sixteen  cents  per  gallon  for  the 
whisky,  ,and  had  thereby  sustained  a  loss  to  the  amount  of  one 
hundred  dollars. 

The  telegraph  company,  by  way  of  defense,  relied  upon  a  notice 
of  the  terms  and  conditions  on  which  messages  were  reoeiTed  by  it 
for  transmission,  which,  so  far  as  they  are  applicable  to  the  present 
case,  are  as  follows: 

''The  public  are  notified  that  in  order  to  guard  agaiost  mis- 
takes in  the  transmission  of  messages,  every  message  of  impor- 
tance  ought  to  be  repeated,  by  being  sent  back  from  the  station 
at  which  it  is  to  be  received  to  the  station  from  which  it  is  origi- 
nally sent.    Half  the  usual  price  for  transmission  will  be  ehaiged 
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for  repeating  the  mesaege.  This  oompanj  will  not  be  responsi- 
ble  for  mistakes  or  deUye  in  the  transmiadon  or  deliToiy  of 
nnrepeated  meeaagesy  from  whatever  cause  they  maj  arise." 

It  was  alleged  in  the  answer  that  the  plaintiff  had  notioe  of 
the  aforesaid  terms  and  conditions,  and  sent  the  message  sub- 
ject to  them,  bnt  did  not  require  the  message  to  be  repeated^ 
nor  pay,  nor  agree  to  pay,  for  its  repetition. 

There  is  no  allegation  in  the  plaintiff's  petition  that  the  nais* 
take  was  occasioned  bj  n^ligenoe,  or  was  the  result  of  inoom* 
petencj  or  want  of  proper  skill  on  the  part  of  the  agents  wlia 
were  employed  by  the  company  to  act  as  operators  in  the  send- 
ing and  receiving  of  dispatches;  bat  the  iailaie  of  the  company 
to  comply  with  its  contract  to  transmit  the  message  conectly  im 
alone  relied  upon  as  the  foundation  of  the  plaintiff's  right  to  » 
recovery  in  the  action. 

The  proof  shows  that  it  is  impracticable  to  transmit  teIo> 
graphic  communications  with  absolute  accuracy  at  all  times; 
and  that  such  communications,  from  the  very  nature  of  the  me- 
dium through  which  they  are  made,  are  subject  not  only  to 
occasional  interruptions  and  delays,  but  also  to  inaccuracies  in 
words  and  expressions.  It  may  be,  therefore,  reasonably  pre* 
sumed  that  a  failure  to  deliver  this  message  correctly  was  the 
result  of  a  mistake  to  which  such  communications  are  liable^ 
and  which  will  sometimes  occur,  even  where  the  utmost  care 
and  skill  are  exercised. 

The  question  then  is,  Was  the  company  bound  at  all  events 
to  transmit  the  dispatch  accurately!  or  had  it  the  l^gal  right  to 
modify  its  liability,  by  giving  a  public  notioe,  and  bringiog  it 
home  to  the  plaintiff,  of  the  terms  and  conditions  on  which 
alone  it  would  be  bound  for  mistakes  in  the  transmission  of 
messagest 

It  is  contended  that  the  responsibility  of  the  company  is  faaA 
and  defined  by  law,  and  cannot  be  changed  or  modified  by  any 
terms  or  conditions  the  company  may  think  proper  to  pre- 
scribe. 

It  can  hardly  be  doubted  that  the  company  and  the  person 
sending  the  message  might,  by  express  contract,  regulate  the 
extent  of  the  liability  of  the  former  for  any  mistake  that  ndghi 
occur.  Here,  however,  there  was  no  express  contract  between 
the  parties,  but  the  company  gave  notice  of  the  terms  and  con» 
ditions  upon  which  it  was  willing  to  be  responsible,  and  the 
plaintiff  acted  under  that  notice  in  sending  the  message. 

We  do  not  deem  it  necessary  to  decide,  in  this  case^  to  what 
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extent  m  telegraph  company  has  a  right  to  limit  its  liability  by 
a  notice  to  thoae  for  whom  it  undertakes  to  transmit  mesaagea 
All  that  we  are  now  required  to  decide  ib,  whether  the  condition 
which  the  company  relied  on  in  this  case  is  reasonaiUe,  and  such 
a  one  as  it  had  a  right  to  preserihe. 

The  pabHc  are  admonished  by  the  notioa  that  in  order  to 
guard  against  mistakes  in  the  transmission  of  messagos,  every 
message  of  importance  ought  to  be  repeated.  A  person  liainring 
to  send  a  message  is  thus  apprised  that  there  may  be  a  mistake 
in  its  transmisBum,  to  guard  against  which  it  is  neoesaaiy  that 
it  should  be  repeated.  He  is  also  notified  that  if  a  mistake  oceor, 
the  company  will  not  be  responsible  for  it  unless  the  mes- 
sage be  repeated.  There  is  nothing  unreasonable  in  this  con- 
dition. It  gives  the  party  sending  the  message  the  option  to 
send  it  in  such  a  manner  as  to  hold  the  company  responsible,  or 
to  send  it  for  a  less  price  at  his  own  risL  If  the  message  be 
unimportant,  he  may  be  willing  to  risk  it  without  paying  the 
additional  charge.  But  if  it  be  important,  and  he  wishes  to 
have  it  sent  correctlyi  he  ought  to  be  willing  to  pay  the  cost  of 
repeating  the  message.  This  regulation,  considering  the  acci- 
dents to  which  the  business  is  liable,  is  obviously  just  and  rea- 
sonable. It  does  not  exempt  the  company  from  responsibility, 
but  only  fixes  the  price  of  that  responsibility,  and  allows  the  per- 
son who  sends  the  message  either  to  transmit  it  at  his  own  risk, 
at  the  usual  price,  or  by  paying  in  addition  thereto  half  the 
usual  price,  to  have  it  repeated,  and  thus  rea-ler  the  company 
liable  for  any  mistake  that  may  occur. 

The  plaintiff  must^  therefore,  be  regarded  as  having  sent  the 
message  in  this  case  at  his  own  risk,  inasmuch  as  he  failed  to 
have  it  repeated,  and  consequently  the  company  was  not  liable 
for  the  mistake.  It  is  unnecessary,  therefore,  to  decide  whether 
the  plaintiff  was  legally  responsible  for  the  sixteen  cents  per 
gallon  for  the  whisky,  or  only  for  the  price  which  he  actually 
offered. 

Wherefore  the  judgment  of  the  ehanoalkir  dismissing  the 
plaintiff's  petition  is  afiurmed. 


PowxB  or  TuaomiPH  CkxiiPAinxs  vo  Imfosi  CoHnmoirs  vroir  Si 
■as  or  MasBAOB. — ^In  a  few  daoidoos  it  has  been  said  that  a  tel^gnph  oom* 
peay  is  aabjeot  to  the  liability  of  a  oominoii  oirrier.  Bat  it  is  bow  weO 
settled  by  the  great  weig)bt  of  authority  that  a  telegraph  company  ie  not  a 
common  earner,  and  that  the  principle  of  paUio  policy  which  impoeee  apon 
him  the  exceptional  liability  of  an  inenrer  is  not  properly  applicable  to  each 
eempanyt  Gray  on  Commnnication  by  Telegraph,  aeo.  8;  Tyler  r,  Wtatem 
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Cr.  T.  Cb.,  60  DL  421;  S.  C,  14  Am.  Rep.  88;  Bhtte^  r.  New  York  A  W.P.T, 
Co.,  18  MdL  S42;  &  C,  AUen'i  TeL  Cm.  105;  mu  t.  American  TeL  Co,,  13 
Allen,  226}  a  a,  Alloi'i  TeL  Cm.  306;  OrkmeU  t.  WeHem  U.  T.  Co.,  113 
lieae.  299|  a  0.*  18  Am.  Bepw  4Sff;  Weeiem  U.  T.  Co.  t.  Oarew,  15  Mich. 
625;  &  C.  Allen'i  TeL  Om.  845;  Leonard  t.  New  York  etc  T.Co.,Ai  N.  Y. 
544;  8.  0.»  1  Am.  Bepw  446;  a  a,  Allen's  TeL  Cm.  500;  Brteae  t.  UnUed 
BtaUe  T.  Co..  48  K.  Y.  132;  8.  C,  8  Am.  Bepw  526;  a  C,  AUen's  Tel.  Cm. 
663;  SchwairtM  r.  AUaniie  A  P.  T.  Co.,  18  Him,  157;  I>e  iSutte  t.  Ntw  York 
etc.  T,  Co,,  1  Didy,  547;  S.  C,  30  How.  Pr.  403;  Telegraph  Co.  ▼.  Griewoid, 
30  Ohio  St.  301;  S.  C,  41  Am.  Hep.  500;  New  York  A  W,  P.  T.  Co.  ▼.  Drff- 
hwrg,  35  Pft.  St.  298;  S.  C,  Allen's  TeL  Gss.  157;  Pimebm^  r.  Weetem  U.  T. 
Co.,  19  S.  C.  71;  Alraham  t.  WeaUam  U.  T.  Co.,  6  West  Coest  Hep.  162| 
BaabUr  t.  DominUm  T.  Co.,  37  U.  0.  Q.  K  47a  In  the  case  of  Pinekney 
T.  WeiUm  U.  T.  Co.,  19  S.  C.  83,  Simpson,  J.,  dellTering  the  opinion  of  the 
ooQrt»  in  <i»«/^n— iwg  this  question,  said:  ''The  foondstion  upon  which  the 
Teiy  stringent  doctrine  of  non-exemption,  ezoept  for  an  nnoontrallaUe  caose^ 
is  imposed  by  law  upon  common  earners  is  altogether  wanting  as  to  a  tele- 
graph company.  There  is  no  motire  or  opportonity  for  a  tel^grapli  oompany 
to  make  mistakes  or  commit  errors.  There  is  no  inducement  or  possibili^ 
for  ffuch  companies  to  appropriate  anything  which  may  be  introsted  to  them 
to  their  own  benefit,  at  the  sacrifice  of  their  employer's  interests."  And 
Gray,  G.  J.,  delivering  the  opinion  of  the  coort  in  OrinneU  r.  W.  U.  T.  Cb., 
113  Mass.  299,  a  0.,  18  Am.  Hep.  485,  said:  *'The  liability  of  a  telegiaph 
oompany  is  quite  unlike  that  of  a  conmion  carrier.  A  common  carrier  has 
the  exclusive  possession  and  control  of  the  goods  to  be  carried,  with  peouliai 
opportunities  for  embesslement  or  collusion  with  thieves;  the  identity  of  the 
goods  received  with  those  delivered  cannot  be  mistaken;  their  value  is  capa- 
ble of  easy  estimate,  and  may  be  ascertained  by  inquiry  of  the  consignor, 
and  the  carrier's  compensation  fixed  accordingly;  and  lus  lialxility  in  damages 
is  measured  by  the  value  of  the  goods.  A  tdegraph  oompany  is  interested 
with  nothing  but  an  order  or  message,  which  is  not  to  be  carried  in  the  fonn 
in  which  it  is  received,  but  is  to  be  transmitted  or  repeated  by  electricity, 
and  is  peculiarly  liable  to  mistake;  which  cannot  be  the  subject  of  embessle- 
ment; which  is  of  no  intrinsic  value;  the  importance  of  which  cannot  be  esti- 
mated except  by  the  sender,  nor  ordinarily  disclosed  by  him  without  dagger 
of  defeating  hit  own  purposes;  which  may  be  wboUy  valueless  if  not  forwaided 
immediately;  for  the  transmission  of  which  there  must  be  a  simple  rate  of 
compensation;  and  the  measure  of  damages  for  a  failure  to  transmit  or  deliver 
which  has  no  relation  to  any  value  which  can  be  put  on  the  message  itself." 

Some  American  cases  hold,  however,  that  the  undertaking  of  the  telegraph 
oompany  is  analogous  to  that  of  the  common  carrier,  and  that  both  the  f or^ 
mer  and  the  latter  are  under  obligation  to  perform  the  services  which  they 
undertake  in  a  prompt  and  skillful  manner:  WeeUm  U.  T.  Co.  v.  Jlope,  11 
IlL  App.  289;  True  v.  ItUemaihmd  T.  Co.,  60  Msl  9;  S.  C,  11  Am.  Itep. 
156;  Telegraph  Co.  v.  Griewold,  37  Ohio  St  301;  a  C,  41  Am.  Hep.  50a 
But  in  Aiken  v.  TOegraph  Co.,  3  S.  0.  358,  it  was  said  by  the  court  that  the 
analogy  between  oommon  carriers  of  goods  and  oommon  carriers  of  messages 
is  not  perfect  And  in  the  case  of  Plaf/ford  t.  United  Kingdom  JS.  T.  Co., 
L.  R.  4  Q.  B.  Gaa  714,  Lush,  J.  said:  "We  cannot  agree  with  the  judgments 
given  in  the  American  courts  in  the  oases  cited  in  the  argument,  that  there 
is  any  analogy  between  a  consignment  of  goods  throu^  a  carrier  and  the 
trannnission  of  a  telegram.  We  cannot  see  bow  the  person  to  whom  a  tele- 
graphic message  is  sent  can  be  said  to  have  a  property  in  the  message^  any 
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more  thia  ha  oould  hare  had  if  it  had  beeo  tent  onlly  by  fhe  serrant  of  the 


Bot  whUe  telegraph  oompaiiiee  are  not  regarded  ae  oommon  oanriers,  and 
their  undertaking  ia  not  itrictly  analogons  to  that  of  common  oaniers,  they 
,  -do  owe  important  dntiea  to  the  pnUio,  and  are  regarded  as  being  engaged  in 
«  paUio  employment  which  has  annexed  to  it  certain  l^gal  duties  and  respon<* 
eibilities.  "A  telegraph  company,  therefore,  either  becanse  it  nn^ertakes  to 
•oommnnioate  intelligenoe  by  telegraph  for  such  as  choose  to  employ  it,  or 
becanse  the  right  of  eminent  domain  is  inToked  in  its  favor,  is,  as  a  common 
carrier  is,  in  the  exercise  of  an  occupation  of  a  public  nature:''  Gray  on 
-Communications  by  Telegraph,  sea  5.  On  this  point  the  authorities  are  gen- 
erally agreed,  even  though  they  differ  as  to  the  duties  and  obligations  that 
grow  out  of  this  reUtion  to  the  public:  Wetiem  U.  T.  Co.  t.  ShoUer,  71  Ga. 
7eO;  Wetiem  U.  T.  Co.  t.  BUmehard,  68  Id.  299;  a  0.,  46  Am.  Sep.  480; 
Tyler  t.  Weatem  U,  T.  Co.,  60  HI.  421;  a  0.,  14  Am.  Bep.  88;  SweaUamd 
T.  in  A  Miu.  r.  Go.,  27  Iowa,  433;  a  C,  Allen's  TeL  Gas.  471;  BarOeU  ▼. 
WeOam  U.  T.  Co.,  82  Me.  209;  Breeae  ▼.  Undied  8UUe§  T.  Co.,  48  N.  Y.  132; 
8.  a,  8  Am.  Repw  626,  per  Eari,  C.;  a  C.,  Allen's  TeL  Gaa  663;  Telegraph 
Oo.  ▼.  QrimoM,  37  Ohio  St.  801;  a  0.,  41  Am.  Bepw  600;  New  Tork  A  W. 
P.  T.  Co.  T.  Ihrylnirg,  36  Pa.  St  298;  S.  0.,  Allen's  TeL  Gas.  167;  Woff  v. 
Weeiem  U.  T.  Co.,  62  Pa.  St  83;  a  G.,  1  Am.  Bep.  887;  WetUam  U.  T  Co. 
▼.  Neill,  67  Tex.  283;  a  G.,  44  Am.  Rep.  689;  Weeterm  U.  T.  Co.  y.  BeynM$^ 
77  Va.  173;  a  G.,  46  Am.  Bepw  716;  Candee  r.  Weaiem  U.  T.  Co.,  84  Wis.  471; 
8.  G.,  17  Am.  Bep.  482;  Ahrakam  t.  WetUm  U.  T.  Co.,  6  West  Goast  Bep. 
163.  Laqy,  J.,  deliyering  the  opinion  of  the  court  in  WetUam  U.  T.  Co.  ▼. 
BenmoUde,  evqpra,  said:  "It  cannot,  howeyer,  be  claimed  that  the  obligation 
<A  a  telegraph  company  to  send  a  message  grows  entirely  out  of  the  contract 
with  the  sender  in  Virginia;  in  this  state  the  obligation  rests  upon  them  for 
the  accurate  transmission  and  faithful  deliTery  of  messages  under  the  stat- 
ute, as  we  haye  seen,  as  it  does  upon  innkeepers,  common  earners,  and  the 
like,  upon  whom  l^gal  duties  rest,  resulting  from  their  occupation  and  pro- 
fnssion,  and  who  owe  a  duty  to  the  publio,  irrespectiTe  of  their  engagements 
in  particular  instanoes.  ...  In  Virginia  a  telegraph  company  cannot  refuse 
to  make  the  contract  with  the  sender  without  vidating  a  penal  statute  of 
this  state;  and  if  they  are  under  any  obligations,  which  they  cannot  avoid,  to 
send  erery  dispatch  which  is  offered,  how  can  their  obligation  be  said  to  rest 
npon  the  contract  alone?  Their  oUigations  under  the  law  of  this  state  are 
■snch  that  they  are  compelled  to  make  the  contract,  and  when  it  is  made  by 
receiving  the  message  and  the  price  for  its  transmission,  according  to  their 
own  regulations,  they  are  under  obligations  to  send  it,  both  nnder  their  con- 
tract  to  send  it  and  under  the  law  which  makes  it  their  duty  to  send  it" 

PowKR  OF  Teliobaph  GoMPAirT  TO  Maki  BBOULAXioira.— Telegraph 
companies  haye  power  to  make  all  reasonable  rules  for  the  oondnot  of  their 
business,  and  with  such  reasonable  regulations  those  who  deal  with  them 
«re  bound  to  oomply.  The  power  to  make  such  regulations  is  direotiy  given 
by  statute  in  ^g"g^^»^  and  in  the  United  States.  Of  course  snoh  regulation, 
will  not  be  TaM  if  they  oontraTene  the  oonstitution  or  laws  of  the  oountiy 
in  which  the  corporation  exists,  or  yiolate  the  common  law  or  pnUio  polii^: 
Soott  k  ZnxoMfgjB^u  Law  of  Telegraphs,  sec  104;  Gray  on  Oommnnioation  bj 
Telegraph,  see.  29.  And  it  Is  for  the  court  to  determine  whether  or  not  a  ngn* 
lation  of  tiie  oompaay  is  reasonable,  or  whether  it  violates  the  ptindplei  ol 
tile  law  or  of  pabHo  policy:  WetUm  U.  T.  Co.  t.  iShnkami,  I  Gd.  280;  S.  G., 
-9  Am.  Bep.  186;  ITetfem  U.  T.  Co.  t.  Buchmum,  86  Ind.  439;  a  a,  9 
An.  I>Ba  Yob  LZZI-ae 
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R«p.  744;  We$tem  U.  T,  Co.  t.  Medt,  49  IndL  53;  JVuiem  U,  T,  Co.  t» 
Adanu,  87  Id.  596;  a  C,  44  Am.  Bep.  744;  Wetiem  U,  T.  Co.  t.  Tow^f^ 
98  Ind.  118;  TVm  t.  InUfnaikmai  T,  Co,,  60  Me.  9;  &  a,  II  Am.  Bep.  156^ 
8.  a»  Allen's  Tel.  Ges.  630;  JBOU  t.  AmeHean  T.  Co.,  13  AUen,  226;  8.  C^ 
Alloi'i  TeL  Ges.  306;  AOamiic  A  P.  T.  Co.  r.  Weitem  U.  T.  Co.,  4  Daly, 
i27;  Woff  T.  Weiiem  U.  T,  Co.,  62F^  8t  83;  S.  C,  1  Am.  Rep.  887;  Weti- 
mmU.  T.Co.  r.  ReynMs,  T!  Ve.  173;  S.  C,  46  Am.  Bep.  715;  Bdman  ▼. 
Wutam  U.  T.  Co.,  6>I  Wis.  562.  Kent,  J.»  in  deliTering  the  epinion  of  tli» 
•cNirt  in  True  t.  InUmaiUmal  T.  Co.,  mpra,  said;  "While  in  the  first  in- 
etsnoe  the  oompeny  may  make  its  rolee  for  the  regulation  of  its  bnsinesst 
and  for  the  limitatioii  of  its  liability,  those  mles  most  be  ressonsble,  in  view^ 
of  all  the  eirounstanoeSy  and  of  the  nature  of  the  bnslneHy  its  tidks  and  r»- 
•ponsibiltties,  the  neoessity  of  seeoring  to  the  pablio,  who  may  haye  oeoasie^ 
to  nse  this  means  of  transmission,  a  reasonable  protection  agsinst  ne|^eot  or 
fraud,  or  want  of  due  oare  and  effort  to  perform  ponctoally  and  correctly  th» 
act  undertaken.  Theoompany  is  not  the  ultimate  judge  of  the  reasonableness 
of  an  adopted  ruleu  The  court  must  determine  in  every  case,  idien  the  ques- 
tion is  directly  raised,  whether  the  particular  restriction  or  qualifioation  is  » 
reasonable  exercise  of  the  powers  residing  in  the  company." 

Teleoaph  companies  generally  fumiah  to  their  customers  message-blanks^ 
npon  wHdh  are  printed  the  regulations  or  conditions  upon  which  they  trsns- 
mit  the  messages,  and  these  conditiona,  if  reasonable,  are  regarded  as  forming, 
part  of  the  contract  between  the  company  and  the  sender  of  the  message: 
Wettem  U.  T.  Co.  t.  Buchanan,  35  Ind.  429;  &  a,  9  Am.  Bepw  744;  Birne^ 
T.  New  York  A  W.  P.  T.  Co.,  18  Md.  342;  a  0.,  Allen's  TeL  Ossl  196» 
UmUdSiaiea  T.  Co.  r.  OOderOeve,  29  Md.  232;  8.  G.,  AUen'sTeL  Gas.  390^ 
Redpath  ▼.  WuUm  U.  T.  Co.,  112  Mass.  71;  &  G.,  17  Am.  Rep.  69;  ITeif- 
em  U.  T.  Co.  t.  Cainw,  15  Mich.  525;  8.  G.,  Allen's  TeL  Gas.  345;  Breeee  t. 
Umted  Statee  T.  Co.,  48  N.  T.  132;  &  G.,  8Am.  Rep.  526;  8.  C,  Allen^ 
TeL  Gas.  663;  roiin^  ▼.  Weetem  U.  T.  Co.,  65  N.  Y.  163;  PoMtmore  r. 
Weslem  U.  T.  Co.,  78  P^  St  238;  Aiken  r.  Tekgraph  Co.,  5  a  G.  358|, 
Weetem  U.  T.  Co.  ▼.  ReywMe,  77  Va.  173;  a  G.,  46  Am.  Rep.  715.  And  a 
person  who  knows  of  the  existence  of  certain  rules  and  regulations  of  the 
telegraph  company,  although  he  does  not  use  the  company's  blank  to  write 
his  message  upon,  is  as  much  bound  by  such  rules  and  regulations  as  if  he 
had  used  its  blank:  Weelem  U.  T.  Co,  ▼.  Buchanan,  35  Ind.  429;  a  a,  9 
Am.  Rep.  744. 

And  one  who  writes  upon  the  company's  blank  the  message  which  he 
wishes  to  be  transmitted  is  afterwards  estopped  from  denying  that  he  as- 
sented to  the  regulations  contained  in  it,  although  as  a  matter  of  fact  he  did 
not  read  them:  OrinnellY.  Western  U.  T.  Co.,  113  Mass.  299;  8.  G.,  18  Am. 
Rep.  48o;  Breese  r.  United  States  T.  Co.,  48  N.  Y.  132;  a  C,  8  Am.  Rep^ 
526;  S.  C,  Allen's  Tel.  Gas.  663;  Womack  ▼.  Weetem  U.  T.  Co.,  58  Tex.  176; 
8.  G.,  44  Am.  Rep.  614.  But  some  oases  hold  that  actual  notice  must  be 
brought  home  to  the  knowledge  of  the  sender  in  order  to  bind  him:  Tyler  v. 
Western  U.  T.  Co.,  60  III.  421;  S.  G.,  14  Am.  Rep.  38;  Baldwin  t.  UnUed 
States  Tel.  Co.,  I  Lans.  125;  Harrie  v.  TT.  U.  T.  Co.  9  Phila.  88. 

CoNDmoNS  LiMiTiNO  LiABiUTT,  Validitt  oT.—It  Is  Ywf  generally 
conceded  that  telegraph  companies  may,  by  express  contract  or  by  notice 
brought  home  to  the  knowledge  of  their  customers,  limit  their  ordinary 
liability.  As  to  the  extent  of  this  power  to  limit  their  liability,  and  as  to 
the  reasonableness  of  the  stipulations  or  conditions  by  which  this  end  is 
sought  to  be  attained,  there  is  a  wide  diversity  of  judicial  decision.      We 
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■hall  aepantely  oanMtar  tha  diffiwent  oonditunii  aoui^t  to  be  impoied  hy  fhe 
^nmpMiiai  upon  iboM  who  emplojr  them. 

L  ComdUim  a$  to  Bepetitiom  qf  Jiet9age.^Th»  fonm  of  this  eoadition  ta% 
■abstaatially  the  Mono  on  the  bknka  fanuihed  hgr  all  the  tdagraph  oonip*- 
mm,  T^  old  form  ia  giTOi  in  the  dediionin  the  prinoq[«l  oaae»  and  need 
not  be  repeated.  The  following  ia  the  form  now  geneially  need  by  all  the 
eompaniea :  "  To  goard  againat  miatakea  or  delayBt  tha  aender  of  a  menage 
ahonld  oider  it  repeated;  that  ia,  tel^gzmphed  baek  to  the  ofiginathrg  office 
lor  oompariaon.  For  thia,  one-half  the  legnlar  rate  ia  oharged  in  addition. 
It  ia  agreed  between  the  aender  of  the  loUowing  meaeage  and  thia  company 
that  laid  company  ahall  not  be  liaUe  for  mietaVea  or  ddaya  in  the  tranenuK 
aion  or  deliTeiy,  or  for  non-deIiTeiy»  of  any  nniepeated  meeeage,  whether 
happening  by  n^gligenoe  of  ita  aervanta  or  otherwiae,  beyond  the  amount 
receiTcd  for  ewiding  the  aame."  The  reaaonableneaa  and  Talidity  of  thia 
condition  haa  been  anatained  by  nnmerooa  and  high  anthoritiea.  Theee 
authoritiea  hold  that  thia  condition,  if  made  part  of  a  apeoial  contract 
with  the  company,  will  hare  the  effect  of  relieving  it  from  all  liability 
for  errora  or  miatakea  not  oanaed  by  the  groea. negligence  or  wiUfal  mia* 
ocindnct  of  the  company,  or  of  ita  agenta  and  aerrantat  McAmirew  t. 
£lectrie  Tel.  Co.,  17  C.  B.  3;  &  C,  33  Bng.  L.  &  £q.  180;  PoiU  t.  iSZeeeria 
Tel.  Co.,  18  Law  Bep.  477;  Hart  ▼.  Wtitem  U.  T.  Co.,  6  Weat  Coaat  Bep» 
195;  BweaOandr.  mhnoUAM.  T.  Co.,  27  Iowa,  233;  S.  0.,  1  Am.  Bep.  285; 
UnUedSUUe$  T.  Co.  t.  GOdenleve,  29  Md.  232;  &  C,  Allen'a  TeL  Gaa.  890; 
MUis  ▼.  American  T.  Co.,  18  Allen,  226;  S.  C,  Allen'a  Tel.  Gaa.  306;  Sed^ 
path  r.  Wedem  U.  T.  Co.,  112  Maaa.  69;  &  a,  17  Am.  Bep.  69;  QrifmOl  ▼. 
Wuiem  U.  T.  Co.,  113  Maaa.  299;  &  C,  18  Am.  Bep.  485;  CUmmt  r.  WeH^ 
em  U.  T.  Co.,  187  Maan 463;  S.  C,  24  Am.  LawBeg.328;  Wetiem  U.  T.  Co.. 
T.  Carem,  15 Mich.  625;  &  G.,  Allen'a  TeL  Caa.  345;  Wannv.  Wedem  U.  T. 
Co.,  87  Ma  472;  a  G.,  Allen'a  TeL  OaiL  261;  Becker  t.  Wettem  U.  T.  Co.,  11 
Neb.  87;  S.  a,  38  Am.  Bep.  356;  Brtut  r.  UnUed  States  T.  Co.,  48  N.  T. 
132;  a  0.,  8  Am.  Bep.  526;  S.  C,  Allen'a  TeL  Gaa.  663;  LaseUter  y.  Western 
U.  T.  Co.,  89  N.  G.  334;  Passmore  ▼.  Western  U.  T.  Co.,  9  Phila.  90;  &  G., 
78  Pa.  St  238;  WomaekY.  Western  U.  T.  Co.,  58  Tex.  176;  S.  G.,  44  Am.  Bep. 
614;  WesUm  U.  T,  Co.  y.  Catchpole,  Tex.  Gt  App.  Gir.  Gaa.,  White  &  WU- 
aon,  aeo.  268;  Baxter  y.  Dominion  Tel  Co.,  37  U.  G.  Q.  B.  470.  In  OrinneU 
▼.  Western  U.  T.  Co.,  supra.  Gray,  G.  J.,  deliyeringthe  opinion  of  thecourt^ 
aaid:  ''The  liability  of  a  telegraph  company  may  be  limited  by  reasonabla 
atipolationa  ezpreased  in  ita  contracta  with  theiendera  of  meaaages;  and, 
acoording  to  the  weight  of  authority,  a  regulation  that  the  liability  of  the 
company  for  any  nuatake  or  delay  in  the  tnmanuasion  or  delivery  of  a  mes- 
aage  or  for  not  delivering  the  same,  shall  not  extend  beyond  the  sum  received 
for  sending  it,  unless  the  sender  orders  the  message  to  be  repeated  by  send- 
ing it  back  to  the  office  which  first  received  it,  and  pays  half  the  regular 
rate  additional,  is  a  reasonable  precaution  to  be  taken  by  the  company,  and 
binding  upon  all  who  aasent  to  it,  so  as  to  exempt  the  company  from  liability 
beyond  the  amount  stipulated,  for  any  cause  except  willful  misconduct  or 

groea  negligence  on  the  part  of  the  company Such  a  regulation  does 

not  undertake  wholly  to  exempt  the  company  from  liability  for  loss,  but 
merely  requires  the  other  party  to  the  contract,  if  he  considers  the  trans- 
mission and  delivery  of  the  message  to  be  of  such  importance  to  him  that 
S  he  propoaea  to  hold  the  company  responsible  in  damagea  for  a  non-fullillment 

of  the  oontract  on  ita  part,  beyond  the  amount   paid  for  the  message,  to 
the  amount  by  one  half.'*    In  the  recent  case  of  Clement  v.  Western 
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47.  7*.  Co.f  137  Maae.  463,  S.  C,  24  Am.  Law  B^  328,  fhe  meaaage,  iHiich 
waa  not  repeated,  waa  written  upon  one  of  the  new  forma  given  above,  and 
the  eonrt  held  that  the  atipiilation  waa  reaaonable  and  valid,  and  binding 
«pon  the  partiea  to  it,  and  that  the  plaintiff  ooald  only  raoover  the  twenty* 
tfve  oenta  paid  for  the  tranamiaaion  of  the  meaaage. 

Morton,  0.  J.,  in  delivering  the  opinion  of  the  oonrt  in  that  oaae,  aaidt 
'''The  only  negligenoe  shown  in  thla  case  waa  an  unexplained  delay  in 
quivering  the  meaaage  on  the  part  of  the  meaaenger-boy,  to  whom  it  waa, 
«ft6r  its  receipt,  intnuted  for  ddiveiy.  It  may  be  that  the  company  mi^^t 
1m  gnilty  of  aome  frandnlent  or  groaa  negligenoe  in  tranamitting  or  dc^vering 
»  meaaage,  ao  that  it  would  not  be  protected  by  ita  rognlation  from  liability 
for  the  actoal  damagea,  though  in  exceaa  of  the  aom  atipalated.  Bat  the 
negligence  of  the  meaaenger-boya  in  delivering  meaaagca  waa  plainly  oon* 
templated  by  the  partiea  when  they  entered  into  the  attpolation;  and  there 
«re  no  prindplea  of  public  policy  which  ahould  prevent  the  company  from 
stipulating  that  it  will  not  be  reiponaible  for  auch  n^ligence  beyond  a  fixed 
4Lmonnt,  unleaa  it  receivea  a  reaaonable  compensation  for  assuming  farther 
responsibility. " 

Where,  however,  the  repetition  of  the  message  would  not  have  prevented 
^e  damage  complained  o(  a  number  of  authoritiea  hold  that  the  company 
will  not  be  protected  from  liability  by  reason  of  the  failare  of  the  aender  te 
liave  it  repeated:  Weitem  U.  T.  Co.  v.  Graham,  I  CoL  230;  S.  0.,  9  Am. 
:Bep.  136;  Western  U.  T.  Co.  v.  FenUm^  52  Ind.  1;  ^mey  t.  New  TorhJb  W. 
P.  T.  Co.,  18  Md.  341;  S.  C,  Allen's  TeL  Caa.  195;  EUu  v.  American  T.  Cb., 
13  Allen,  226;  S.  C,  AUen's  Tel.  Caa.  806;  EfMrnn  v.  Unilbid  Siatea  T.  Cb., 
54  Barb.  505;  Sprague  v.  Western  U.  T.  Co.,  6  Daly,  200;  Bdl  t.  Dwmman 
Tel.  Co.,  25  L.  C.  Jur.  248.  Contra:  See  Qrinndl  v.  Weetem  U.  T.  Cb., 
113  Mass.  299;  a  C,  IS  Am.  Bep.  485;  Clemad  v.  Weetem  U.  T.  Co.,  137 
.^as8.463;  &0.,  24  Am.  Law  Beg.  328;  Scott  AJamagin's  Law  of  Telegraphs^ 
«ec.  190.  In  delivering  the  opinion  of  the  court  in  WeUem  XJ.  T.  Co.  v. 
"Qrdluim,  tupra,  Belford,  J.,  said:  "The  gist  of  the  action  ia  the  &ilure  to 
deliver  the  message.  The  complaint  ia  not  that  the  meaaage  waa  incorrectly 
aent,  or  that  it  was  inaccurately  taken  off  the  wirea  at  Nebraaka  City.  If  this 
was  the  gravamen  of  the  action,  we  might  hdd,  with  the  Kentud^  and 
Massachusetts  courts,  that  it  waa  the  duty  of  the  plaintiff  to  inaore  ita  acou* 
vacy  by.  having  it  repeated.  But  how  could  the  failure  to  deliver  the  mea- 
•aage  be  avoided  by  paying  for  having  it  repeated?  Can  it  be  aaid  that  the 
operator  at  the  other  end  of  the  line  could  insure  the  safe  delivery  of  a  mea* 
eage  by  repeating,  when  the  negligenoe  which  occasioned  the  failure  oooarred 
after  tiie  receipt  of  the  message  ?  The  object  of  repeating  a  message  is  te 
correct  errors,  and  not  to  avoid  delays  in  delivering  it.  After  transmission, 
4ia  incorrect  message  could  be  sent  out  and  delivered  as  speedily  as  if  it  had 
heea  verified  a«tfd  proved  to  be  perfectly  accurate.  Delays  in  the  delivery  of 
«  message  result  from  causes  altogether  different  from  those  which  produce 
anistakes  in  transmiasion,  and  it  is  reasonable  that  rolea  of  limitation  or  ex- 
emption ahould  be  adapted  to  the  nature  of  the  case."  And  in  Bkmey  v. 
2few  York  Jb  W.  P.  T.  Co.,  supra,  Goldsborough,  J.,  delivering  the  opinion 
<of  the  court,  said:  "  It  ia  manifest  that  the  terma  of  the  notice  neither  em* 
brace  nor  declare  an  exemption  from  liability  in  a  caae  where  no  effort iamade 
l>y  the  company  or  ita  agents  to  put  a  message  on  ita  transit" 

But  while  the  greater  wei^^t  of  authority  is  undoubtedly  in  favor  of  sua* 
taining  the  validity  of  the  condition  in  reference  to  unrepeated  messages, 
«ome  courts  whose  judgments  are  entitled  to  great  respect,  have  firmly  main* 
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tained  that  raoh  a  tt^nilfttion  is  inTalid  becaoM  misnpported  by  any  oooild* 
wation  and  oontnuy to  pablio policy:  TyUrv,  WetUm  U.  T.  Cb.,  0OIIL  421|. 
S.  a,  14  Am.  Bepi  80;  affinned  £9  WetiUm  U.  T,  Co.  t.  T^ler^  74  HL  168^ 
WeHam  U.  T.  Co.  ▼.  Bkmehard^  68  Ga.  2M;  &  C,  45  Am.  Eep.  48a  Thi* 
triew  was  also  taken  by  dspartment  one  of  the  snprsme  ooort  of  Galifofida  i» 
the  recent  caseof  J7arf  t.  Western  U,  T.  Co.,  4  West  Coast  Rep.  37,  wher» 
Ross,  J.  9  deliTering  the  opinion,  said:  '*  We  tiierefore  hold  that  the  stipvla* 
tion  pniporting  to  exempt  the  corporation  defendant  from  all  liabili^  for 
mistakes  or  delays  in  the  transmiarion  or  delireryy  or  for  non-deliTeiy  of  any^ 
nnrepeated  message,  whether  happening  by  negHgsnoe  of  its  senrants  or 
otherwise,  beyond  the  amoont  reoeived  for  sending  the  same,  is  void  for  wan^ 
of  consideration  to  support  it."  But  the  same  jndge  subsequently  said,  uk 
deliveiing  the  opinion  of  the  majority  of  the  court  in  bank,  in  the  same  case^ 
6  West  Coast  Rep.  196,  198:  "  As  respects  the  question  of  consideration,  it 
is  enough  to  say  that  if  the  stipulation  is  one  that  can  be  made,  it  is  a  part 
of  the  contract,  and  is  supported  by  the  same  consideration  that  supports  th» 
contract  for  the  transnussion  and  delivery  of  the  message.  With  respect  to 
the  reasonableness  of  stipulations  of  the  character  of  that  under  consideration^ 
we  fin. I,  upon  a  careful  examination,  that  according  to  the  weight  of  author- 
ity, a  regulation  that  the  liability  of  the  company  for  any  mistake  or  delay 
in  the  transmission  or  delivery  of  a  message,  or  for  not  delivering  the  same*, 
shall  not  extend  beyond  the  sum  received  for  sending  it,  unless  the  sender 
orders  the  message  to  be  repeated  by  sending  it  back  to  the  office  which  has 
first  reoeived  it,  and  pays  half  the  regular  rate  additional,  is  a  reasonable  pre- 
caution to  be  taken  by  the  company,  and  binding  upon  all  who,  assent  to  it» 
so  as  to  dlxempt  the  company  from  liability  beyond  the  amount  stipulated,  for 
any  cause  except  willful  misconduct  or  gross  negligence  on  the  part  of  the 
company;  and  we  so  hold.  *'  The  supreme  court  of  Illinois,  in  the  cases  dted 
above,  decided  that  a  condition  exonerating  a  telegraph  company  from  liabii* 
ity  for  the  incorrect  transmission  of  a  message,  unless  it  is  repeated  and  axk 
additional  sum  paid,  is  unjust,  unconscionable^  without  consideration,  and 
utterly  void.  And  the  supreme  court  of  Geoigia,  in  the  case  of  Western  U, 
T.  Co,  T.  Blanchard,  mpra,  held  that  any  rule  of  the  company  which  seeka 
to  relieve  it  from  performing  the  duty  belonging  to  its  employment  with  in- 
tegrity, *skill,  and  diligence  is  contrary  to  public  policy;  and  that,  if  it  ia 
necessary,  in  order  to  have  a  message  properly  transmitted,  to  have  it  repeat- 
ed, it  is  the  duty  of  the  company,  not  of  the  sender,  to  repeat  it. 

2.  Conditian  a$  to  Night  or  Half -role  Meeeagee, — The  old  form  of  night- 
message  blank  contained  these  words:  "The  company  will  receive  messages 
to  be  sent  daring  the  ni^^t  at  one  half  the  usual  rates,  on  condition  that  tha 
company  shall  not  be  liable  for  errors  or  delay  in  the  transmission  or  delivery^ 
or  for  non-delivery,  of  such  messages,  from  whatever  cause  occurring,  and  shall 
only  be  bound  in  such  case  to  return  the  amount  paid  by  the  sender."  The 
new  form  of  blank  contains  these  words:  "The  company  will  receive  mes* 
sages  for  transmission,  to  be  sent  without  repetition  during  the  night,  at  one 
half  the  usual  rates,  on  condition  that  the  sender  will  agree  that  he  will  not 
claim  damages  from  it  for  errors  or  delays,  or  for  non-delivery  of  such  mes«^ 
sages,  happening  from  any  cause  other  than  the  acts  of  its  corporate  officers,, 
beyond  a  sum  equal  to  ten  times  the  amount  paid  for  transmission." 

On  the  question  of  the  validity  of  these  stipulations,  the  authorities  seena 
to  be  nearly  evenly  divided.  The  following  cases  hold  that  these  stipulationa 
are  reasonable  and  valid,  and  effectual  to  relieve  the  company  from  all  lia- 
bility beyond  the  stipulated  sum,  except  for  its  gross  negligence  or  frauds 
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Schwarin  v.  Atlantic  de  P.  T,  Co.,  18  Hun,  157;  Aiken  ▼.  Telegnq>h  Co.,  $ 
a  C.  868;  WesLrn  U.  T.  Co.  t.  NeiU,  67  Tex.  283;  S.  C.  44  Am.  R«p.  6S9) 
Jomu^.  Wettem  U.  T,  Co.,  18  Fed.  Rep.  717.  The foUu .. .iig antlioritifiB hold 
that  the  stipalation  under  cuaaideration  is  contrary  to  pnblio  policy,  and 
therefore  void,  even  thongh  assented  po  by  the  sender  of  the  message;  and 
that  it  is  also  void  because  its  terms  are  ;  opugnant,  assmning  Vi  impose  an 
obligation,  and,  by  the  same  act,  to  release  from  all  obligations:  Western  U.  T. 
Co.  T.  Fontaine^  68  Qa.  433;  True  y.  Intemalional  T,  Co.,  ^  Mei  9;  S.  C,  11 
Am.  Rep.  156;  a  a,  Allen's  Tel.  Gas.  530;  ^ar</<!tfv.  Weetem  U.  T.  Co.,62M^ 
209;  a  C,  16  Am.  Rep.  437;  Ilibhard  v.  WeeUm  U.  T.  Co,,  33  Wis.  658:  & 
€.,  14  Am.  Rep.  7:5;  Candee  v.  Western  U,  T.  Co,,  34  Id.  471;  &  C,  17  Am. 
Rep.  46Z  The  condnsions  reached  in  thc^o  cases  seem  to  be  sostainedby 
▼ery  forcible  and  conclusive  reasoning.  In  delivering  the  opinion  of  the 
eoort  in  the  case  of  Bartlett  v.  Western  U.  T.  Co,,  supra,  Danforth,  J^  said: 
**  There  can  be  no  contract  unless  the  contracting  party  assumes  some  respon* 
•ibility,  or  undertakes  to  do  or  perform  some  act  In  this  case  the  terms  of 
the  alleged  agreement  impose  no  duty  whatever  upon  the  defendants,  or  if 
they  do,  by  the  same  instrument  they  are  absolved  from  all  such  duty,  and 
relieved  from  all  responsibility  in  regard  to  it.  To  be  sure,  they  agree  or  pro- 
{lose  to  receive  the  message  and  send  it  by  night,  but  on  condition  that  they 
may  send  that  or  another,  or  none  whatever.  The  same  act  by  which  they 
undertake  to  do  releases  them  from  all  obligations  to  perform.  Interprating 
the  serersl  parts  of  the  contract  as  one  whole,  it  imposes  no  undertaking  ta 
snnd  the  message,  or  if  sent,  that  it  jshall  go  correctly." 

And  Dixon,  0.  J.,  delivering  a  very  able  opinion  in  Caasdee  v.  Western  U. 
7.  Co.,  supra,  speaking  for  the  court,  said:  "The  supposed  exemption  is 
l>road  and  sweeping,  and  calculated,  no  doubts  to  relieve  the  company  from  all 
responsibility  for  the  improper  or  insufficient  perf ormanoe  or  attempted  per- 
tormanoe  of  the  contract,  or  for  the  entire  failure  to  perfonn  it,  from  whatso- 
ever cauB9  oocmrring.  Aside  from  the  objections  resting  on  grounds  of  publio 
fwlioy,  and  which  forbid  the  company  from  stipulating  for  immunity  from 
the  consequences  of  its  own  wrongful  acts,  it  seems  very  dear  to  us  that  there 
can  be  no  consideration  for  such  stipulation  on  the  part  of  the  sender  of  the 
message,  and  that,  so  far  as  he  is  concerned,  it  is  void  for  that  reason,  aU 
though  exacted  by  the  company  and  fully  assented  to  by  him.  Either  tha 
company  enters  into  a  contract  with  him,  and  takes  upon  itself  the  burden 
of  some  sort  of  legal  obligation  to  send  the  message,  or  it  does  not.  It  would 
be  manifestly  against  reason  and  what  all  must  assume  to  be  the  intention  cl 
the  parties,  to  say  that  no  contract  whatever  is  made  between  them;  and  no* 
lx>dy,  not  even  tiie  officers  or  representativea  of  the  company,  asserts  such  a 
doctrine.  It  would  seem  utterly  absurd  to  assert  it  Holding  itself  out  as 
ready  and  willing  and  able  to  perform  the  service  for  whosoever  comes  and 
{Mtys  the  consideration  itself  has  fixed  and  declared  to  be  sufficient,  and  actu- 
ally receiving  such  consideration,  it  cannot  be  denied,  we  think,  that  a  legal 
obligation  arises  and  duty  exirts  on  the  part  of  the  oompany  to  transmit  the 
snessage  with  reasonable  care  and  diligence  according  to  the  request  of  the 
«ender.  Such  being  the  attitude  of  the  company,  and  the  obligation  which 
tt  assumes  by  accepting  the  payment,  the  question  arising  is,  whether  it  can 
«t  the  same  time,  and  as  part  of  the  very  act  of  creating  the  obligation,  ex* 
met  and  receive  from  the  other  party  to  the  contract  a  release  from  it  The 
regulations  under  consideration,  if  looked  upon  as  reasonable  and  valid,  com* 
pletdy  nullify  the  contract  by  absolving  the  company  from  all  obligation  ta 
perform  it^  and  the  party  delivering  the  message  gets  nothing  in  return  for 
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iha  prio0  of  tnnsmiMion  paid  hj  him.  Is  it  ponible  for  fho  oompany,  or  for 
«ny  other  party  entering  into  a  oontraot  for  yalnable  oonrideration  reoeivad, 
-to  promise  and  not  to  promiBe,  or  to  create  and  not  to  create  an  obligation  or 
Vlaty,  at  one  and  the  sama  momant  and  by  one  and  the  same  aotf  The  in« 
«x>nsistenoy  and  imposaibility  of  sach  things  are  obvioos.  But  if  there  were 
-no  sach  difBonlties,  or  the  oocasion  or  oiroomstanoes  were  snoh  that  a  valid 
irelease  migiht  be  ezecnted,  and  it  be  regarded  in  that  light,  stiU  the  objeo- 
tion  exists  that  there  is  no  consideration  whatever  to  support  it,  and  it  mnsi 
be  held  void,  on  that  ground.  If  it  be  urged  that  the  sender  receives  his 
-consideration  in  the  reduced  price  of  transmission,  or  because  the  company 
findertakes  to  send  the  message  at  one  half  the  usual  rates  of  transmitting 
4ay  messages,  that  argument  ends  in  proving  that  the  company  does  not  un- 
•dertake  to  send  the  message  at  all,  and  that  no  contract  or  agreement  on  ita 
{lartis  made  or  entered  into  for  that  purpose.  If  the  company  promises  or 
funds  itself  at  all  for  the  rate  or  consideration  named,  and  iHiich  it  is  willing 
to  and  does  accept,  then  the  smallness  of  such  consideration  cannot  operate 
to  relieve  horn  the  promise  or  to  destroy  the  obligation  thus  created.  Be- 
^rding  the  regulations  in  this  light,  therefore,  as  well  as  in  that  of  coneol 
public  policy,  it  is  seen  that  effect  cannot  be  given  to  them  as  a  means  of  pro* 
taction  or  escape  on  the  part  of  the  company  from  all  liability  for  the  nan- 
performance  of  ita  contracts.  The  regulations  cannot  serve  to  shield  the 
company  from  the  consequences  resulting  from  the  gross  n^ligence  or  fraud 
of  its  at&oen  or  agents,  or  from  their  entire  fsUure  to  perform  the  service^ 
sio  good  excuse  for  such  failure  being  offered  or  shown." 

8.  Otmdition  as  to  PremmiaHUm  <f  CUOm  wUhin  Certain  T^hm.— The  au« 
thoiities  all  agree  that  the  stipulation  on  the  telegraph  company's  blank,  that 
it  will  not  be  liable  for  damages  in  any  case  where  the  daim  is  not  presented  m 
writing  within  a  certain  number  of  days  after  sending  the  message,  is  valid  and 
binding.  Such  a  condition  is  neither  unreasonable  nor  contrary  to  law  or  pub- 
lie  policy:  Wettem  U.  T,  Co.  v.  Meredith^  05  Ind.  93;  Wegtem  U.  T.  Co.  v. 
Jones,  Id.  228;  S.  0.,  48  Am.  Bep.  713;  Y<mng  v.  Western  U,  T.  Co.,  34  N.  T. 
Super.  Ot  390;  &  C,  60  K.  T.  163;  Wo{fr.  Western  U.  T.  Co.,  62  Pa.  St  88| 
8.  C,  1  Am.  Rep.  387;  Aiken  v.  TeUgrapK  Co,,  6  a  C.  358;  Heiman  v. 
Western  U.  T.  Co,,  Bl  Wis.  662. 

4.  Condition  as  to  delivery  of  Message  to  Connecting  Line, — ^A  telegraph 
company  is  bound  to  serve  the  public  generally  on  its  own  line  only.  It  la 
u^der  no  obligation  to  forward  it  beyond  its  own  line  unless  that  duty  is  im- 
{KMcd  upon  it  by  statute^  In  several  of  the  states,  telegraph  companies  are 
required  by  statute  to  deliver  messages  to  other  connecting  lines,  when  that 
becomes  necessary  in  order  to  have  the  message  reach  its  destination.  Where 
a  telegraph  oompany  receives  a  message  to  be  transmitted  to  a  point  beyond 
its  own  line  and  on  a  connecting  line,  it  undertakes  for  care  and  attention  in 
transmitting  it  over  its  own  line,  and  for  its  prompt  delivery  to  a  competent 
^nd  responsible  company  for  further  transmission;  but  when  it  has  so  deliv- 
ered it,  its  liability  terminates  and  that  of  the  receiving  company  begins: 
Leonard  v.  Ifew  York  etc,  T.  Co,,  41  K.  Y.  544;  S.  C,  1  Am.  Rep.  446.  No 
partnership  or  mutual  agency  can  be  inferred  to  exist  between  coterminous 
lines  of  telegraph,  from  the  foot  that  each  receives  from  the  other  messagi  4 
for  transmission  over  its  lines,  as  required  by  law.  In  the  absence  of  any 
fecial  agreement  or  arrangement,  either  with  the  sender  of  the  message  or 
with  each  other,  each  company  is  liable  for  its  own  acts  only:  Baldwin  v. 
United  States  T,  Co.,  45  N.  T.  744;  S.  C,  6  Am.  Rep.  165;  8^re  v.  WeMf!r*\ 
U.  T,  Co„  98  Mass.  232.     This  being  the  legal  statue  of  the  oompany,  it 
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■eeoif  dew  that  it  may  stipolAto  with  the  Moder  of  %  meinge  that  th«  oom- 
pMij  shall  be  "hereby  made  the  agent  of  the  sender,  without  liability,  tD> 
lorwsird  any  messsflS  over  the  lines  of  any  other  ooo^any  when  neoessary  to 
reach  its  destination."  It  is  a  matter  npon  which  the  oompany  is  oompetont 
to  oontraot  speoially,  and  the  stipulation  is  nMnonsWe  in  its  temSi 

&  OomdUkm  as  io  Cipher  or  Ob$emre  Jfeseo^fei.— One  of  the  sfeipnlatioBe 
^^Tntft»^f<f  in  the  mesnge-Uanks  fuxnished  by  telegraph  companies  is  that 
the  sender  agrees  that  the  oompany  shall  not  be  held  liable  '*for  enon  in 
sipher  or  obsonre  mesBs^^es."  WehaTenotbeenaUetofindaayoaseinwhu^ 
the  lessonableneni  of  this  stipulation  has  been  adjndioated  npon.  Ilieqiies- 
tioa  of  the  liability  of  the  oompany  for  eiron  in  messages  which  ai«  intelli- 
giUe  to  the  person  addressed,  but  nnintelligihle  to  the  agents  of  the  oom» 
pany  to  whom  it  is  delivered  for  transmission,  is  generslly  considered  by  th* 
eonrts  in  determining  the  measore  of  damages.  In  m  note  to  sectioB  92  of 
Gray  on  Oommnnioation  by  Telegraph,  it  is  said,  referring  to  the  stipnlatioi^ 
nnder  eonsideration:  "The  exact  extent  of  this  regulation  is  not  dear.  £x- 
trinsio  knowledge  of  the  mflaning  of  such  messsges  is  not  mentioned,  nor  i» 
a  refusal  to  incorporate  that  knowledge  into  oontnicts  to  communicate  suck 
messages  definitdy  stated.  If  courts  should  interpret  the  regulation  as  in- 
lending  to  indude  only  those  oases  in  wbid&  a  tdegraph  oompany  has  my 
other  knowledge  of  the  meaning  of  a  message  than  the  face  disdoees,  a  regu- 
lation of  this  nature  would  seem  to  be  perfectly  nsdessL  If  the  message  i» 
BManingless,  the  oompany  is  liable  only  in  nominal  damagee.  If  the  message 
b  not  meamngless,  the  company  cannot,  as  a  rule,  oontraot  against  the  lose 
that  from  the  face  of  the  messsge  would  seem  to  be  the  natural  and  proximate 
eonaequence  of  a  breach."  The  weight  of  authority  holds  that  where  the 
meaning  of  a  message  ia  wholly  unknown  to  the  agent  of  the  company,  the 
lender  can  only  recover  nominal  damages  for  failure  to  transmit  the  message 
in  the  form  in  which  it  is  deHyered  to  the  oompsny:  8ander$  t.  Stuart,  L.  B. 
1  a  P.  IMt.  826;  8.  C,  35  L.  T.,  N.  S.,  370;  S.  C,  Moak's  Eng.  Bep.  286^ 
Western  U,  T»  Co.  ▼.  Martin,  0  IlL  App.  687;  Beaupre  v.  Pacific  A  A.  T.  Co., 
21  Minn.  155;  MackayY.  WeMem  U.  T.  Co,,  16  Nev.  222;  DanidY.  Weeten^ 
U.  T.  Co.,  61  Tex.  452;  a  C.,4S  Am.  Bep.  305;  Candee  y.  Western  U.  T.  Co,^ 
S4  Wis.  471;  S.  0.,  17  Am.  Bep.  452.  And  see  note  to  McCoU  y.  FesCeni  U. 
T.  Co.,  7  Abb.  N.  0.  151,  154.  But  la  the  recent  case  of  DaughUry  t. 
American  U.  T»  Co,,  75  Ala.  168,  it  was  hdd  that  a  company  is  liable  for 
not  transmitting  correctly  a  dpher  dispatch  whose  meaning  was  not  knowi^ 
to  the  operator,  to  the  same  extent  as  though  the  message  was  written  in 
the  ordinary  way,  and  its  meaning  known  to  him.  To  the  same  effect  is  the 
decision  in  WeeUm  U.  T,  Co,  y.  Reynolde,  77  Va.  173;  a  C,  46  Am.  Bep^ 
716.  The  same  doctrine  is  laid  down  in  Hart  y.  Western  U.  T.  Co,,  4  Wesfc^ 
Coast  Bep.  37.  But  this  question  was  not  considered  in  the  decision  of  thi» 
«se  by  the  court  in  bank:  See  6  Id.  196. 

6L  Other  CondiUons, — ^A  regulation  of  a  tdegraph  oompany  requiring  th* 
fpords  of  a  messsge  to  be  dearly  and  fully  written  out,  without  the  use  of 
■nmerals,  and  in  the  language  of  the  place  of  contrset,  ii  reasonable  and  valids 
Ofay  on  Communication  by  Tdegraph,  sec  13. 

A  regulation  of  a  tdegraph  company,  which  requires  the  name  of  the  oom» 
pmy  from  which  a  message  is  recdved,  and  the  date  of  the  recdpt,  to  be 
added  to  eveiy  meesage  which  it  accepts  from  other  companies  for  transmxs- 
lion  to  Europe,  and  demands  an  additional  sum  for  the  transmission  of  this 
nddition,  is  reasooable  and  valid:  Atlantic  d:  P.  T.  Co,  v.  Western  U.  T.  Co.^ 
4  Ddy,  627. 
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A  rogolation  nqidring  all  mamges  to  be  prepaid  ia  reaaonable  and  vmlidi 
Qnef  en  Coimmmicatian  bj  TaUgra^  aeo.  13. 

A  r^gnlation  of  a  tilayniph  eoatpany  wliidi  lequiied  that  whan  a  maaiige 
waa  leooiTed  from  another  ooofany  at  New  Toak,  fortranamlaaion  taBmope^ 
a  power  of  attonuy  from  the  aender  of  the  meauge  mnat  be  pradnoed  aathor- 
iaiBg  it  to  forward  the  meaaage,  ia  umeaaoiiable  and  Toids  iilltMlfe  4  P,  T. 
Co.  T.  Wtdem  U.  T.  €6.,  4  Daly,  627. 

A  role  of  a  telephone  oompany  prohibiting  the  nae  of  fanproper  or  Tolgar  or 
proiane  langoage  in  <vMirmim>i<*fc<a«g  over  ita  witm  la  reaaonablet  Fugh  t, 
Tdepkfme  Obi»  27  Alb.  L.  J.  161,  163. 

SnFULAnaira  Bslhtuto  vrom  Leabilrt  vob  NBQLiOKroB.^It  ia  weD 
aettied  by  all  the  anthoritiea  that  a  telegraph  oompany  cannot,  by  any  eontraet 
withita  ooatomera,  relieYe  itaelf  from  liability  for  loaa  or  damage  oanaed  by 
Ita  own  groaa  na^^^anoe  or  wiDfnl  nuaoondnoti  or  the  groaa  negl^enoe  of  ita 
agenti  or aerranta.  It ladiflhmlt  to  deteimine  with  ezaotnaaa  the  dirthietion 
between  groaa  n^gUgenoe  and  naf^^igenoe.  And  yet  it  ia  evident  that  on  the 
aabject  nnder  oonaideration  aome  of  the  oonrta,  at  leaat,  dzaw  a  dirtinotion 
between  the  twa  The  following  eaaea  hold  that  the  oompany  cannot  relioTo 
itself  from  liability  for  ita  own  negligenoe:  WeaUm  U.  T,  Co,  t.  Qrahoim^  1 
CoL  230;  a  C,  9  Am.  Bep.  136;  WuUrn  U,  T.  Co.  t.  Bkmehard,  68  Oa. 
299;  8.  0.,  45  Am.  Bep.  480;  Wettem  U,  T.  Co,  ▼.  Skotier,  71  Ga.  760;  Tffkr 
▼.  Wutem  U,  T.  Co.,  60  SL  421;  a  C,  14  Am.  Bep.  33;  Western  U.  T,  Co. 
V.  TyUr^  74  HL  168;  WaUm  U,  T,  Co.  t.  Fsnton,  52  Ind.  1;  Weaiem  U,  T, 
Co.  T,  Meredith,  95  Id.  93;  StoeaUand  y.  IU.  <L-  M.  T,  Co.,  27  Iowa,  433;  a  U, 
1  Am.  Bep.  285;  JianmOe  t.  Weatem  U,  T,  Co.^  37  Iowa,  214;  8.  0.,  18  Am. 
Bep.  8;  Sprague  y.  Weatem  U,  T.  Co.,  6  Daly,  200;  TeUgraph  Co,  v.  Oria- 
wold,  37  Ohio  St  301;  a  0.,  41  Am.  Bep.  500;  Wo{f  t.  Weatem  U.  T,  Co,^ 
62  Pa.  St.  83;  a  C,  1  Am.  Bep.  387. 

And  the  following  decisiona  are  to  the  effect  that  the  company  cannot  re- 
lieve itaelf  from  groaa  negligence  or  willful  miaoondact.  In  aome  of  theae 
caaea  the  nae  of  the  term  "groea  negligence"  may  have  been  accidental, 
while  in  others  it  ia  nndonbtedly  meant  to  indicate  a  distinction  between 
that  d^;ree  of  want  of  care  and  that  which  is  implied  in  the  simple  term 
"negUgenoe:"  Weatem  U.  T.  Co.  t.  Fimtaine,  58  Ga.  433;  YFeffom  U,  T.  Co. 
T.  Buchanan,  35  Ind.  429;  S.  C,  9  Am.  Bap.  741;  Uwted  Statea  T.  Co.  y. 
GOderaleve,  29Md.232;  EUi$  y.  American  T.  Co.,  13  Allen,  226;  OrinneU  v. 
Weatem  IT,  T.  Co.,  113Ma8a.  29;  S.  C,  18  Am.  Bep.  .485;  Wann  y.  Weatem 
U.  T.  Co.,  37  Mo.  472;  Weatem  U.  T.  Co.  v.  Keill,  57  Tex.  283;  8.  C,  44  Am. 
Bep.  589;  WomaekY.  Weatem  U.  T.  Co.,  53  Toz.  176;  S.  0.,  44  Am.  Bep. 
614;  Candu  y.  Weatem  IT.  T,  Co.,  34  Wia.  471;  a  G.,  17  Am.  Bep.  452; 
WhiU  Y.  Weatem  U,  Co.,  5  McCrary,  103;  S.  G.,  14  Fed.  Bep.  710.  The 
eaae  laat  cited  ii  the  only  one  in  which  a  definition  of  groaa  negligence  ia 
giyen.  Foater,  district  judge,  charging  the  jnry,  aaid:  **Gro8a  negligence 
meana  that  want  of  care  which  a  person  habitnally  careleaa  and  negligent 
wonld  ordinarily  exercise  in  bnainess  transactiona." 

TSLSOBAFH  GOKPAKT  CANNOT    BsLXXYB   ItSKUT    FBOIC    PSNAL  SXATDTOBl 

LiABiUTT,  by  any  atipnlation  entered  into  between  it  and  the  aender  of  * 
message:  Weatem  U.  T.  Co.  y.  Buchanan,  35  Ind.  429;  8.  C,  9  Am.  Bep.  744; 
Weatem  U.  T,  Co.  y.  Meek,  49  Ind.  53;  Wettem  U.  T.  Co.  y.  Adame,  87  Id. 
698;  a  G,  46  Am.  Bep.  776;  Weatem  U.  T.  Co.  y.  Young,  93  Ind.  118; 
United  States  T.  Co.  y.  Weatem  U.  T.  Co.,  56  Barb.  46.  And  a  atatnte  im- 
peeing  a  penalty  on  a  telegraph  company  for  faUure  to  transmit  a  measage 
addressed  to  another  state  is  not  unconstitntional:  Weatem  U.  T.  Co*  r.  Pan 
dUton,  95  Ind.  12;  S.  G.,  48Am.  Bep.  692. 
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Thi  nmrozFAL  oabm  ib  citb>  in  fhe  followiiig  eumt  ffmri  r.  WeOem  IT. 
T.  Co.»  6  Weit  OoMft  Bepi  87;  Tffler  t.  WetUm  U.  T.  Co.,  00  DL  430;  IFeif. 
9m  U.  T.  Ob.  T.  Buehana$h  85  Ind.  437;  Medpaih  t.  VTeifem  C^.  T.  OtK,  IIS 
MiM.  74;  GrmneU  t.  ITeiteni  CT.  T.  (7a.,  118  Id.  802;  i^UMlo^t  r.  VTMtani 
(7.  7.  Co.,  78  Pa.  St  24& 


TBVIB  V.  YOUNO. 

[1  MifOAftri,  197.] 

IflCTBUMUiT  nr  FoBM  ov  Bill  or  ExghanoXi  but  itot  Swhsd  bt  An* 
DbawxBv  if  not  a  bill  of  urnhange,  althongji  Moopfeed  aid  iiidonad»  aod 
the  aooeptor  and  indonar  are  not  liable  to  an  aotioii  tiunoo  bj  tha 
bolder. 

PlTiTiON.    The  opuuon  etatea  the  case. 

«/afiM0  Barlan  and  T.  B.  Coehmmy  tot  the  appeUaot. 

B.  Monroe^  T.  If.  lAmdmyy  and  J.  M.  and  VT.  (7.  BuBoA^  fat  the 
appellee. 

Bj  Oottrty  I>nTALEi|  J.  Toong  bron^t  this  aotion  againal 
TbtIb  aa  the  indoraery  and  Rogera  as  the  aooeptor,  of  %  bQl  of 
exchange.    ThefoUofwingia  theinatmment  aoed  on: 

^'$1,500.  SHELBTYiLLBy  Augnst  31»  ISHw 

''Six  months  after  date,  pay  to  the  order  of  John  Tayia  one 

thousand  five  hnndied  dollarSy  value  leceivedy  and  ohaige  yonxa. 
"To  W.  G.  RoosBS,  ShelbyTille." 

The  aooeptanoe  of  Bogera  appears  in  the  nsnal  form,  wiittea 
across  the  face  of  the  paper,  and  on  the  back  is  indorsed  the 
name  of  John  Tevis  in  blank.  Bogers  made  no  defense  to 
the  aoUon.  Tevis  demurred  to  the  petition,  relying  mainly  upon 
the  ground  that  the  paper  sued  on  was  not  a  bill  of  exchange^ 
but  was  incomplete,  not  having  been  signed  by  any  person  aa 
drawer.  He  also  filed  an  answer,  in  the  first  paragraph  of 
which  he  alleges,  in  substance,  that  Bogers  requested  him  to 
sign  three  papers  in  blank,  to  be  filled  up  with  amounts  and 
dates,  and  signed  by  drawers,  and  acoepted  aa  regular  bills  of 
exchange,  to  be  used  by  Bogers;  that  he  did  accordingly  sign  the 
three  papers  and  handed  them  to  Bogers,  with  that  understand- 
ing, to  be  used  by  the  latter  when  he  should  have  caused  the 
same  to  be  drawn  by  a  responsible  drawer,  and  acoepted  in  due 
form;  but  that  the  paper  sued  on,  being  one  of  the  three  men- 
tioned,  had  never  been  drawn,  and  is  not  therefore  binding  on 
him. 
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The  court  below  Biuitaiiied  &  demurrer  to  this  paragraph  o! 
the  answer,  ovemiled  the  demurrer  of  Teria  to  the  petition,  and 
rendered  judgment  against  him  for  the  one  thousand  fiye  hun* 
dred  doDara.  To  reverse  that  judgment  he  has  proseooted  this 
appeaL 

The  most  important  question  presented  bj  the  record,  and  tha 
onlj  one  we  shall  notice,  is  that  which  aiises  upon  the  demurrer 
to  the  petition,  and  which  involves  the  single  inquiry,  whether  the 
instrument  on  which  the  action  is  founded  is,  as  to  the  appeUant^ 
s,  complete  or  valid  bill  of  exchange.  For  it  is  to  be  observed 
that  the  petition  ocmtains  no  averment  of  any  extraneous  foot 
The  appellant  is  sou^t  to  be  ohazged  only  as  the  indoiser  of  a 
bill  of  exchange. 

The  utility  of  that  dasB  of  contracts  usually  denominated 
negotiable  paper,  and  the  policy  of  sustaining  its  droulation  and 
credit,  have  long  been  recognised  by  the  courts  of  all  commer> 
cial  countries.  It  is  aUowed  many  and  peculiar  privileges;  and  so 
great  is  the  protection  which  the  law  extends  to  the  innocent  holder 
of  such  paper  that  there  are  said  to  be  but  few  cases  in  which  any 
defense  will  be  held  available  as  against  him  in  favor  of  the  anta» 
cedent  partiea. 

A  bill  of  exchange  is  a  written  order  or  request  by  one  person  to 
another  for  the  payment  of  money  at  a  specafied  time,  absolutely 
and  at  all  events:  3  Kent's  Com.  87. 

It  is  the  well-settled  doctrine,  however,  that  the  language  of  no 
particular  formulary  is  essential  to  the  validity  of  a  bilL  *^  On 
the  contrary,''  says  Judge  Story,  *'  the  form  and  language  may  be 
g:reatly  varied,  and  often  is  varied,  in  the  practice  of  different 
iiationa  It  will  be  sufficient  in  our  law  that  the  contract  be  in 
writings  and  have  all  the  other  substantial  requisites  to  constitute  a 
bill,  however  inaccurately  or  inartificially  it  may  in  other  respects 
be  expressed;  or  in  other  words,  it  will  be  sufficient  if  it  be  in 
writing,  and  contain  an  order  or  direction  by  one  person  to  another 
person,  absolutely  to  pay  money  to  a  third  person,  and  cannot 
be  complied  with  or  performed  without  the  payment  of  money: 
Story  on  Bills,  46. 

And  among  the  substantial  requisites  elsewhere  enumerated 
by  the  same  author,  and  which,  he  says,  constitute  the  very 
essence  of  bills  of  exchange  as  commercial  securities,  are  the 
names  and  description  of  the  parties  to  the  instrument,  whether 
as  drawer  or  payee  or  drawee.  For  "it  is  obvious  that  every  bill 
must  contain  upon  its  face  the  name  of  the  party  by  whom  it  is 
drawn."      Hie  name  of   the  drawer  is  usually  written  or  sub* 
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scribed  «l  the  bottom  of  the  bill,  bat  this  does  &ot  seem  to  b» 
ftbsolutelj  indispeiisable;  for  if  the  bill  is  written  bj  him,  And 
his  name  is  inserted  in  the  body  of  the  bill,  or  is  otherwise 
signed  to  it,  so  that  it  dearlj  ftppeais  that  he  is  the  drawer,  it 
will  be  suffioient:''  Stozy  on  Bills,  71;  Bajley  on  Bills,  37,  38;  Ch. 
Bills,  185;  3  Kent's  Com.  78. 

It  is  clear,  therefore,  that  whatever  may  have  been  the  liber- 
alitj  of  the  conrts,  or  the  indnlgemoe  of  the  law,  in  dispensing 
with  mere  matters  of  form  in  the  execution' or  constmetion  of 
bills  of  exchange,  thej  oonstitate  no  exception  to  the  funda* 
mental  role  which  requires,  as  essential  to  the  validitj  of  eyetj 
contract,  that  there  be  proper  parties  to  it  In  the  language  of 
Parsons,  "we  cannot  conoeiTe  of  a  contract  which  has  no  par- 
ties." And  it  would  certainly  be  no  less  imposBlble  to  conceive 
of  a  promissory  note  which  had  no  maker,  or  of  a  bill  of  ex* 
change  which  had  no  drawer. 

The  proposition  that  there  can  be  no  such  thing  as  a  IhU  of 
exchange  without  a  drawer  is,  in  effect,  conceded  by  the  coun^ 
sel  for  the  appellee.  But  it  is  insisted  that  the  defect  in  thia 
particular,  as  it  is  exhibited  upon  the  face  of  the  instrument  before 
us,  is  cured  or  obviated : 

1.  By  regarding  Rogers  as  the  drawer.  The  argument  is, 
that  '^Rogers,  having  accepted,  was  bound  to  pay;  and  no  name 
appearing  at  the  foot  of  the  bill,  he  must  himself  be  regarded 
and  dealt  with  as  both  drawer  and  acceptor.''  This,  however,  ia 
a  mera  assumption,  unsupported  by  any  fact  or  rational  infer- 
ence. The  fact  that  he  actually  wrote  his  name  across  the  face 
of  the  paper  as  the  acceptor  is  certainly  sufficient  to  repel  any  pre- 
sumption that  he  intended  to  occupy  any  other  position  upon  the 
bill  when  completed. 

2.  It  is  insisted  that  Tevis  must  be  considered  as  the  drawer. 
The  indorsement  of  a  bill,  it  is  argued,  is  not  merely  the  trans* 
fer  of  the  paper,  but  that  it  is  equivalent  to  a  new  bill,  drawn  by 
the  indorser  upon  the  acceptor  in  favor  of  the  indorsee,  and  thai 
therefore  Tevis,  by  indorsing  this  bill,  became  the  drawer  of  a 
new  bill,  of  which  Toung  was  the  payee. 

The  first  and  most  obvious  objection  to  this  argument  is  that 
it  assumes  the  existence  of  the  very  fact  it  is  intended  to  prove* 
It  assumes  that  the  paper  indorsed  by  Tevis  was  a  bill  of  ex- 
change, which,  of  course,  implies  a  pre-existing  drawer.  It 
also  assumes  that  Rogers  was  the  acceptor  of  a  bill  at  the  time 
the  indorsement  was  made.  But  is  it  not  an  abuse  of  terms  to 
say  that  he  was  the  acceptor  of  a  bill  that  had  never  been  drawn; 
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or  in  other  worda^  that  he  liad  accepted  an  ''order"  or  **t^ 
4|uest"  that  had  never  been  made  upon  him.  Aoeording  to 
Chitty,  ''aooeptance  la  defined  to  be  the  act  bj  which  the 
drawee  evinces  his  consent  to  comply  with  and  be  bound  by 
the  request  contained  in  a  bill  of  exchange  directed  to  him.  The 
Tory  term  'acceptance'  aeema  to  suppose  a  pro-exiating  bill:"  Oh. 
Bills,  184.  And  ia  it  less  philosophical  to  say  that  the  term  "ac- 
ceptor" necessarily  supposesa  preexisting  drawerf 

The  fallacy  of  all  the  reasoning  of  counsel  upon  this  point 
consists  in  their  failure  to  recognise  the  distinction  between  a 
bill  of  exchange  and  the  mere  form  of  such  an  instrument.  The 
words  written  upon  the  face  of  the  paper  in  question  are  utterly 
inoperative,  and  without  foroe  or  l^gal  effect  for  any  purpose  aa 
a  commeroial  instrument  without  the  name  of  a  drawer,  either 
subecribed  to  the  paper  or  inserted  in  the  body  of  it  Whether 
the  name  of  the  drawer,  or  of  any  subsequent  parfy  to  the  bill, 
be  foiged  or  fictitious,  makes  no  difference  as  it  respects  the  lia* 
bility  of  the  indorser.  The  indorsement  implies  an  undertaking 
that  the  antecedent  parties  are  competent  to  draw  and  accept 
the  biUy  and  that  their  signatures  are  genuine.  But  the  indorse- 
ment does  not  imply  an  undertaking  that  the  paper  indorsed 
contains  the  names  of  all  the  antecedent  partiea  necessary  to 
constitute  a  valid  bill  of  exchange^  when  the  face  of  the  paper 
itself  shows  that  it  is  blank  as  to  all  or  any  of  such  names.  The 
indorsement  of  the  paper  would,  doubtless,  confer  upon  the 
party  intrusted  with  it  authority  to  fill  up  the  blanka  with  the 
namea  of  any  parties,  at  the  discretion  of  the  latter;  and  so  the 
indorsement  of  a  piece  of  blank  paper  would  give  the  holder 
authority  to  make  a  bill  of  exchange  upon  which  the  indorser 
would  be  liable  in  the  handa  of  an  innocent  holder  for  value, 
for  whatever  amount,  or  in  the  names  of  whatever  parties,  the 
bill  might  be  subsequently  drawn  and  accepted.  But  certaiuly 
it  cannot  be  supposed  that  in  either  of  the  caaes  stated  the  in 
dorser  could  be  held  liable  as  such  until  the  paper  should  have 
been  drawn  and  executed,  and  completed  as  a  bill  of  exchange. 
It  is  not  the  mere  authority  to  make  a  bill  which  of  itself  creates 
the  liability,  but  it  is  the  execution  of  that  authority. 

We  are  referred  to  the  caae  of  Seffyn  v.  Adammm,  S  Burr.  669, 
•B  condusivo  of  the  point  under  conaideration.  But  in  that 
caae  it  will  be  seen  that  Lord  Mansfield  merely  lays  down  the 
doctrine  which  has  ever  since  been  recognised  by  elementary 
writers,  as  well  as  by  the  adjudicationa  ef  the  conrta  upon  this 
mbjeoty  ''that  where  a  Inll  of  exchange  ia  indorsed  by  the  per* 
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ion  to  whom  it  waa  made  payable,  aa  between  the  indoraer  and 
indorsee,  it  ia  a  new  bill  of  eTchange,  and  the  indoner  atanda 
in  the  place  of  the  drawee;  the  indoner  nndertakea  to  demanii 
the  money  of  the  drawee;  that  the  indoraee  doea  not  troat  to 
the  credit  of  the  original  drawer;  he  doea  not  know  whether 
auch  a  peraon  eziata,  or  where  he  Uvea,  or  whether  hia  name 
may  haTS  been  forged.  The  indoner  ia  hia  drawer,  and  the 
peraon  to  whom  he  originally  troated,  in  caae  the  drawer  ahould 
not  pay  the  money." 

Thia  ia  undoabtedly  aonnd  law,  bat  we  do  not  perceive  the 
applicability  <^  the  pruieiple  to  thia  caae.  The  very  qneation 
here  ia,  whether  Tevia  ia  the  indoraer  of  a  bill  of  exchange,  and 
he  certainly  cannot  be  ao  regarded  ontil  it  be  firat  ahown  that 
the  paper  he  indoraed  waa  a  bilL  If  it  waa,  then,  in  the  Ian* 
guage  quoted,  he  became,  in  legal  contemplation,  the  drawer  of 
a  ''new  bill,"  aa  between  himaelf  and  his  indoraeoi  or  in  other 
worda,  he  occupiea,  aa  to  the  latter,  the  poaition  of  drawer. 
Bat  if  the  paper  indoraed  waa  not  a  bill  of  exchange,  or  waa  not 
an  enforoeable  contract  of  any  kind,  would  it  be  contended  that 
the  indoraement  would  be,  nevertheleaa,  a  new  drawing,  or  the 
drawing  of  a  new  bill,  upon  which  the  indoraee  who  might  part 
with  hia  money  on  the  £uth  of  ita  validity  could  hold  the  indoraer 
liablel  To  have  the  effect  of  a  new  drawing,  in  the  aenae  in 
which  thia  and  aimilar  expreaaiona  are  used  in  the  authoritiea 
cited,  the  indoraement  muat  be  upon  a  bill,  and  not  upon  a 
mere  incomplete  form  of  auch  inatrument,  nor  upon  a  blank 
piece  of  paper  which  ia  never  filled  up.  Indeed,  it  ia  conceded 
in  argument,  and  must  in  the  very  nature  of  the  caae  be  true, 
that  the  new  undertaking  of  the  indoraer,  reaulting  from  the 
mere  act  of  a  blank  indorsement,  derivea  ita  character  and  ita 
legal  effect  and  efficacy  from  the  bill  or  contract  indoraed. 

It  is  furthermore  true,  as  argued,  that  ''a  man  may  draw  on 
himsolfy  payable  to  hia  own  order,  but  in  auch  caae  the  inatru- 
ment is  more  in  the  nature  of  a  note  than  a  biU  of  exchange:** 
Bayley  on  Bills,  26.  So  it  has  been  decided  by  the  English 
courts  that  under  the  statute  of  Anne  a  promissory  note  made 
payable  to  the  maker  or  his  order,  and  by  him  indoraed,  ia  a 
valid  security,  although  said  to  be  in  an  absurd  form.  The  prin- 
ciple on  which  those  decisions  rest  is  said  to  be  this:  that  the 
note,  before  it  was  indorsed,  was  in  the  nature  of  a  promise  to 
pay  to  the  person  to  whom  the  maker  should  afterwards,  by  in- 
dorsement, order  the  amount  to  be  paid.  But  suppoae  the 
instrument  first  mentioned  had  not  been  signed  by  the   party  a* 
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drawer,  or  that  the  note  in  the  caie  referred  to  had  not  been 
■igned  by  the  maker,  ooold  the  validity  of  either  the  one  or  the 
other  have  been  maintained  upon  any  prinidplet  We  do  not 
•ee,  therefore,  how  thoee  oases  cim  be  regarded  as  affording  any 
support  to  the  argument  in  fiivor  of  the  validity  of  the  paper  we 
are  oonsiilering. 

In  the  multitude  of  adjudged  oases  upon  the  subjeot  of  Ulls  of 
exchange  and  promissory  notes,  we  haye  met  with  no  case  in 
which  a  question  similar  to  the  one  before  us  has  arisen  in  an 
action  to  enforce  the  supposed  liability  of  the  parties  to  an  in> 
stmment  like  this.  There  are  cases,  however,  in  which  it  has 
been  expressly  decided  that  instruments  of  this  description  can- 
not  be  treated  as  valid  negotiable  or  commercial  contracts. 

In  the  case  of  FyM  v.  Ckurk,  5  Oar.  S^  P.  403,  it  was  heU 
that  a  paper  on  wluch  the  form  of  a  bill  was  written,  except  the 
name  of  a  drawer,  and  on  which  the  defendant  wrote  his  name  as 
acceptor,  and  delivered  it  to  the  plaintiff,  was  not  a  bill  of  ex^ 
change,  upon  the  ground  that  ''there,  must  be  a  drawer  to  a  bill** 

And  in  the  more  recent  case  of  Stoeuig0r  v.  SimikMstem  Sail' 
wap  Co^  25  Eug.  L.  &  Eq.  236,  it  appears  that  a  parcel  was  deliv« 
ered  to  the  railway  company  for  carriage,  containing  nine  pounds 
ten  shiHings  in  cash,  and  an  instrument  bearing  a  biU  of 
exchange  stamp,  in  the  following  form:  ''Three  months  after 
date,  pay  to  me  the  sum  of  eleven  pounds  ten  shillings,  value 
received.  To  Mr.  Gruttenden,  etc." — and  written  across  it  was 
an  acceptance  by  Gruttenden;  and  the  intention  was  that  Gould 
should  put  his  name  to  the  instrument  as  drawer.  In  the 
course  of  transmission  the  parcel  was  opened,  and  the  instrument 
and  the  money  it  contained  were  abstracted.  The  action  was 
against  'the  company  for  the  loss.  It  was  held  that  the  instru- 
ment was  not  a  bill  of  exchange,  because  there  was  neither 
drawer  or  payee;  that  it  was  an  imperfect  instrument,  and  gave 
power  to  a  particular  individual  to  make  it  a  perfect  instrument 
by  putting  his  name  to  it  as  drawer. 

After  a  patient  and  careful  examination  of  all  the  authorities 
within  our  reach  bearing  upon  tius  question,  a  majority  of  the 
court  (Judge  Simpson  dissenting)  have  come  to  the  conclusion 
that  the  paper  upon  which  the  appellant  is  sought  to  be  charged 
in  this  action  as  indorser  is  not  a  bill  of  exchange. 

Whether  such  a  state  of  fact  might  not  exist  as,  if  properly 
alleged,  might  be  sufficient  to  render  the  appellant  liable,  is  a 
question  not  presented  by  the  record,  and  not  necessary  to  be 
decided. 


} 
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We  are  satisfied  that  neitiier  soond  policj  nor  the  interests  of 
tiade  and  oommeroe  require  that  the  liberality  of  oonstmctum  which 
the  ooorts  hare  always  been  disposed  to  apply  to  this  olaaB  of 
oontracts  should  be  so  extended  as  to  afford  proteetiQii  to  Aa 
holder  of  a  paper  so  obyiouslj  and  palpably  defeetiTe  and  inoooif- 
plete  as  this. 

The  judgment  is  therefore  reYersed,  and  the  cause  remanded  with 
directions  to  sustain  the  demurrer  to  the  petition* 

SiMPSOK,  J.,  deliyered  a  dissenting  opinion. 


Nora  WITH  Patxb's  Nam b  zir  Blank  oannot  be  wo  rosd  npott  as  a  pNmis- 
■017  note:  fieiqf  t.  Bank  1^  IVmieftee,  67  Am.  Deo;  679l 

Bill  or  Bxobanos,  RaQUisins  of:  See  JNioe  t.  Jtogfatid^  M  Ask  Deob  737» 
nde  742,  where  other  oMee  are  odleoted. 


Commonwealth  v.  Magowak 

ri  MSfOAUn,  S8B.] 

AciB  OoysTiTUTiMo  OiYnras  must  bb  Pbovbd  as  Allssbd  nr  Vnam^ 
UMT,  although  they  are  thereiii  deioribed  with  more  nhml 


IirDicnmiT.    Tlie  opinion  .states  the  case. 

/.  HairUmk^  aUomeif'gen&ralf  for  the  commonwealth. 
L.  M,  CiMj  for  the  appellee. 

By  Ckmrt,  Wood,  J.  This  was  an  indictment  under  tibe  eel 
of  assembly  passed  at  the  session  of  1853-4  (see  Sess.  Acts, 
72),  against  the  defendant,  charging  him  with  the  offense  of 
betting  on  an  election.  The  indictment  describes  the  character 
and  dronmstances  of  the  bet  with  particularity.  There  is  an 
effort  to  allege  specifically  the  manner  and  form  of  the  bet  In 
regard  to  what  the  bet  was,  there  was  a  considerable  yariance 
between  the  eyidence  and  the  allegations  of  the  indiotment. 
The  bet,  as  prored,  was  difflBrent  from  the  bet  as  alleged.  The 
drooit  court  instructed  the  jury,  amongst  other  things^  sub> 
stentially,  that  the  bet  must  be  proTsd  in  manner  and  form  as 
alleged.  The  verdiet  and  judgment  were  for  the  defendant 
The  commonwealth  seeks  to  reYerse  this  judgment  for  the  sup- 
posed error  of  the  circuit  court  in  refusing  and  giving  instruo- 
tiona 

We  do  not  think  there  was  any  error  in  the  instruction  giTen 
by  the  court;  and  we  are,  moreover,  of  opinion  that,  as  given, 
it  expressed  fully  and  correctly  the  law  of  the  case.     In  Olairk 
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T.  Cammonweabh,  16  B.  Mon.  206,  and  authoritieB  there  died, 
it  was  decided  bj  this  court,  apon  ample  authority  that  where 
A  person  or  thing  neoessaiy  to  be  mentioned  in  an  indictment 
i^  described  with  ciroomstanoes  of  more  particolari^  than  is 
requisite,  yet  those  circumstances  must  be  proved  as  alleged, 
otherwise  it  would  not  appear  that  the  person  or  thing  is  the  same 
described  in  the  indictment 

Upon  the  principle  reGOgnised  and  established  in  that  caae^  it 
was  necessary  that  the  commonwealth  should  prore  the  bet  to 
liave  been  made  as  it  had  been  alleged,  because  the  character 
and  form  and  terms  of  the  bet  irere  described  fully  and  sp» 
<nfically  in  the  indictment 

We  do  not  hold  that  it  was  necessary  thus  minutely  and 
specially  to  have  described  the  act  or  acts  supposed  to  have 
<xmstituted  the  offense.  The  indictment  would  have  been  good 
without  such  minuteness  and  particularity  of  description. 

So  far  as  the  allegation  <^  the  facts  constituting  the  o£fense  is 
concerned,  the  indictment  is  sufficient,  if  ''the  act  or  omission 
ehaiged  as  the  offense  is  stated  with  such  a  degree  of  certainty 
as  to  enable  the  court  to  pronounce  judgment  on  conyiction  ac- 
cording to  the  right  of  the  case:"  Crim.  Code,  sec.  128,  subd.  S. 

No  indictment  is  insufficient^  nor  can  the  trial,  judgment,  or 
otiber  proceeding  thereon  be  affected  by  any  defect  which  doea 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  d^ 
fendant  on  the  merits:**  Crim.  Code,  sec.  129. 

The  act  of  185S-4,  and  the  provisions  of  the  code  of  practice^ 
when  applied  to  indictments  found  under  that  statute^  should 
be  construed  liberally  so  as  to  give  effect  to  the  intention  of  the 
legislature,  which  was  to  suppress,  and  if  possible  eradicate,  the 
most  pernicious  practice  of  betting  on  elections.  Substance^ 
and  not  technicalities,  should  be  regarded. 

But  as  the  indictment  in  this  case  contained  a  particulsi 
description  of  the  acts  supposed  to  constitute  the  offense,  thi 
eourt  correctly  instructed  the  jury  that  the  bet,  in  its  charaotei 
«nd  terms,  must  be  proved  as  alleged  in  the  indictment 

The  judgment  of  the  circuit  court  is  affirmed. 

Toob  WHiv  OF  Bbsshob  or  Owiksb,  mxtbt  bi  Pbovid  as  Allsosd  r> 
IimionaBrr:  See  Miller  v.  State,  69  Am.  Dea  851,  note  854. 

Matoptat.  Yakiancb  bstwksn  Aluoation  AiTD  Pboof  owVowawMr,  WUAY 
ts  NOT:  See  State  ▼.  Morton,  65  Am.  Deo.  201,  note  206. 

Thb  pbingipal  gasb  is  citid  in  Statt  v.  Locke,  35  Ind.  421,  to  the  pofnl 
that  ambigaity  and  uncertainty  are  fatal  to  an  indictment;  and  in  KtUar  v» 
State,  51  Id.  118,  to  the  point  that  an  indictment  must  be  direct  and  eertain 
as  it  regards  the  party  and  the  offeuM  charged. 
Ajl  Dn.  Voa.  LZXI— n 


\ 
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Short  v.  TrasLBT. 

[1  MncALn,  389.] 

TmasMon  or  Widow,  avtbk  hkb  HuaaAVD'a  Dsaih»  n  Oemrnm^i  ■» 
fv  M  it  oomuti  of  fMli  to  wluoh  iho  depooeo  of  her  own  knowled^  and 
whkii  aro  aot  d«?od  from  commiiiiicatioiifl  made  to  Imt  by  Unit  if  aocl^ 
taatinnny  tonda  only  to  ahow  that  a  oonTeyanoe  made  by  him  waa  tnad- 
vlaiit  aa  to  bit  orediton,  bat  doea  not  tend  to  dimiiiiah  the  liabilitj  of  hia 
aitate  to  the  oreditor  to  whom  aooh  ooaveyaDce  waa  made. 

BtATMMMtm  OF  DssrOE,  AITKE  CovyKTAKCB   OF   HIS  PBOnRTT  TO  OVB  OF 

HO  Cebditor8»  are  not  admissible  in  eTidenoe  against  each  creditor,  in. 
an  aetion  brought  by  the  other  ereditors  to  aet  aaide  the  oonyeyaaoe  a» 
frandolent;  neither  aro  hit  atatementa  aa  to  hia  indebtedneas  to  his  gran* 
tee,  made  in  the  Utter'a  abaenoe,  and  preriona  to  the  aale. 

AnWSE    OF  DXFnrDABT   to    IxTEMMOQAXOKOB  PbOPOOHDSD    ST  FL4IBTIFr 

has  the  eflfoot  of  a  depoaitiQfL 

Iir  Sqvitt,  Ck>imETAirGB  Sn  Asn>i  as  Cohstruoiivilt  FBAU]>iri.iirT  » 
Upheld  in  faTor  of  one  not  gnUty  of  any  aotoal  fraud,  to  tiie  extent  of 
the  aotoal  oonsideration,  and  is  Taoated  only  aa  to  the  ezoeas.  Where» 
therafore,  a  debtor  oonTeya  to  one  of  his  oreditors  real  and  penooal  prop- 
erty in  aatiafaotion  of  a  debt  due  to  anoh  oreditor,  bat  for  a  price  not 
eqoal  to  ita  fall  Talae,  and  immediate  poeseasion  of  a  portion  of  the  per* 
Bonal  property  ia  not  taken  by  the  Tondee,  althoogh  the  sale  of  that  por- 
tion of  the  personal  properfy  is  oonstrnetiTely  frandalant,  the  oonr^anea 
will  be  permitted  to  stand  aa  a  seoarity  for  the  real  indebtedneas  to  the 
grantee,  who  will  haye  a  prior  rig^t  to  sausfMtMm  oat  of  the  property  aa 
oonv^ed* 

ChunxHUED  PoosBSioir  of  Rial  Sstats  bt  Vshdob,  aftik  Absolittd 
CoMTXTAKd  thereof,  does  not  render  the  oooTeyanoe  frandalant  jier  m^ 
aa  it  doea  in  the  oaae  of  personal  estate. 

Pbtition  in  equity.    The  opinioii  states  the  esse. 

J.  Harlan,  aUomey^enaral,  and  L.  Lindm^.  tor  ihe  appdlsnt 

Jfi&r,  MeOoadwm,  Farrow,  B.  and  J.  Monroe,  and  M.  C. 
Johmmm,  for  the  appellee. 

Bj  Ooart»  Simfsov,  0.  J.  On  the  nineteenth  of  May,  186S»  W» 
W.  Throckmorton,  by  a  deed  of  that  date,  sold  and  oonyeyed 
abedintelj  to  ¥miiam  D.  Tinalej  the  tract  of  land  npon  which 
the  grantor  resided,  seren  slaTSS,  a  considerable  quantity  of 
personal  property,  and  his  entire  stock  of  merchandise.  Th» 
considerati0n  racited  in  the  deed  was  nine  thousand  and  seventj. 
five  dollars. 

On  the  same  day  he  executed  to  Tinsky,  aa  trustee  for  hia 
erediton,  another  deed,  conveying  to  him  all  the  residue  c£  hia 
real  and  personal  estate,  together  with  all  his  choses  in  aetiaii^ 
and  all  the  debts  and  accounts  due  to  him. 
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In  Jun6^  1862,  R.  H.  Short,  one  of  the  crediton  enameiwied 
in  ihe  deed  of  trnsti  filed  his  petition  in  equity,  in  whioh  he 
alleged  that  the  deeds  sforeMud  were  fraudulent,  and  resuHed 
from  an  illegal  combination  between  Throckmorton  and  Tinfllej 
to  cheat  and  defraud  the  creditoni  of  the  former.  He  alao 
annexed  to  his  petition  several  interrogatories,  to  wliioh  he 
required  Tinalej  to  reqx)nd,  and  bj  which  he  was  called  upon 
to  state  spedallj  and  particularly  the  nature  and  character  of 
the  consideration  upon  which  the  absolute  sale  and  conTejance  was 
founded. 

Tinsley  filed  his  answer,  in  which  he  positiYelj  denied  the 
fraud  with  which  he  was  charged,  insisted  that  his  purchase  was 
fair  and  bona  Jide^  and  in  answer  to  the  interrogatories,  set  out 
spedlically  and  at  large  the  different  items  which  constituted 
the  consideration  recited  in  the  deed. 

A  good  deal  of  testimony  was  introduced  by  each  of  the  par- 
ties. The  court  below  decided  that  all  the  property  contained 
in  the  absolute  deed  of  conveyance  to  Tinsley  should  be  sold, 
but  that  the  hitter,  out  of  the  proceeds  of  the  sales,  should 
be  first  paid  the  amount  which  Throckmorton  owed  him. 

From  that  judgoient  Short  has  appealed,  and  contends  that 
the  purchase  by  Tinsley  was  fraudulent,  and  the  court  erred  in 
adjudging  that  he  should  be  first  paid  out  of  the  proceeds  of  the 
sales  of  the  property  the  amount  which  Throckmorton  owed  hinu 
Tinsley  by  his  cross-appeal  insists  that  his  purchase  was  valid^ 
and  that  the  judgment  directing  a  sale  of  the  property  is  prejudi« 
cial  to  hiin. 

Throckmorton  having  died  during  the  pendency  of  the  suit,  the 
deposition  of  his  wife  was  taken  by  the  plaintiff  afier  his  death; 
but  being  excepted  to  by  the  defendant  Tinsley,  was  excluded  by 
the  court  The  propriety  of  this  decision  of  the  court  is  the  first 
question  presented  for  our  consideration. 

The  nrinoipal  part  of  the  deposition  consists  of  communica- 
tions  made  to  the  witness  by  her  husband  in  his  lif»time^ 
This  part  of  it  was  deariy  inoompetent  testimony.  By  sectioik 
670  of  the  code  of  practice,  husband  and  wife  are  declared  inconu 
potent  to  testify  for  or  against  each  other,  or  ooDoeming  any 
communication  made  by  one  to  the  other  during  the  marriage^ 
whether  called  as  a  witness  while  that  relation  subsists  or  after- 
wards. This  also  was  substantially  the  oommoii-Iaw  rule  upon 
the  subject:  1  OreenL  St.,  sees.  SS6-SS8,  and  notes  to  each 
section. 

Such  £Mts»  however,  as  the  witness  deposed  to   of  her  own 
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knowledge^  whkh  tended  to  prove  tluit  the  nie  mide  to  Unslej 
bj  her  husband  was  fnndidenti  were  admisable  m  evidenoe, 
notwithstanding  aha  waa  a  diatribatee  of  her  hnaband'a  estate^ 
«o  fiir  aa  thaj  operated  alone  upon  the  olaima  and  pre&renoea  of 
the  creditoca.  She  had  an  interest  in  ffftaMiwhing  the  Cut  that 
her  husband  did  not  owe  ISnalej  anything,  beoanse  the  estab- 
liafament  of  that  facst  would  render  the  estate  of  her  husband 
■olventi  and  leaye  something  for  distribation  after  the  other  debts 
were  paid.  Bat  she  had  no  intereat  in  deposing  to  sooh  facts 
as  tended  to  show  that  the  sale  to  Tinalej  was  frandolenty 
whereby  the  oonTeyanoe  to  him  would  be  Tscated,  and  yet  he 
wotdd  still  remain  a  creditor  to  the  amount  of  the  debt  which 
Throckmorton  owed  him.  Although,  therefore,  her  whole  tes- 
timony was  excluded  by  the  court  below,  we  will,  in  consider- 
ing the  questions  that  siise  in  the  case,  regard  so  much  of  it  as 
competent  as  consists  of  facts  to  which  she  deposes  of  her  own 
knowledge,  not  derived  by  communications  .fiom  her  husband, 
and  which  only  tend  to  prove  fraud  in  the  sale^  and  not  to 
diminish  the  liabQity  of  her  husband's  estate  to  l^nsley  as  one 
of  his  creditors. 

All  the  statements  made  by  Throckmorton  after  he  made  the 
■ale  to  Tinaley  were  properly  excluded  by  the  court  as  inoom- 
petent  testimony  against  the  latter.  Neither  were  the  state- 
ments made  by  the  former  previous  to  the  sale^  in  relation  to 
his  state  of  indebtedness,  or  in  reference  to  the  payments  he 
had  made  to  Tinsley,  or  to  the  amount  he  owed  him,  competent 
evidence  against  the  latter  for  any  purpose,  he  not  having  been 
ptesent  at  the  time  such  statements  were  made.  Thia  evidence 
aras,  therefore,  also  properly  excluded  by  the  court  below  as  inad- 
missible, so  fiur  as  Tinsley  was  concerned. 

Independently  of  the  excluded  testimony,  the  only  evidence 
oflfored  which  had  a  direct  tendency  to  establish  the  existence 
of  actual  fraud  in  the  transaction  on  the  part  of  Tinsley  was  that 
which  related  to  two  of  the  items  of  indebtedness  from  Throck- 
morton to  him,  which,  as  he  alleged  in  his  answer,  constituted 
•  part  of  the  comdderatlon  for  the  sale  of  the  property  em- 
iffaced  in  the  deed.  One  was  a  note  for  one  thousand  one  hun- 
dred dollars,  and  the  other  a  note  for  one  thousand  five  hundred 

dollars. 

That  the  notes  for  these  two  items,  which  were  on  file  in  the 
suit,  were  actually  fabricated  by  Throckmorton,  after  the  action 
was  oommenced,  is  made  perfectly  manifest  by  the  proof  in  the 
It  does  not  follow,  however,  that  it  was  done  by  him 
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irith  die  Msent  or  knowledge  of  Tmdqr.  When  the  debts  irere 
paid  off  by  the  nie  of  the  propertj  to  the  cteditOTf  it  was  nata- 
fal  and  proper  that  ha  should  have  smxendered  up  to  his  debtor 
all  the  notes  or  other  eridenoes  of  debt  which  beheld  upon 
him,  so  iur  as  the  debts  had  been  thus  paid.  When  these  notes 
were  returned  to  l^nslej^,  to  be  nsed  bj  him  in  this  action,  the 
two  notes  abore  mentioned^  which  Throckmorton  had  made  for 
the  pnipoee,  were  sabstitoted  by  him  in  lien  of  the  gennina 
ones,  if  any  such  had  ever  existed.  It  therefore  becomes  neoes* 
sary  to  inquire  whether  any  snch  notes  were  ever  really  exeonted  by 
Throckmorton* 

On  this  point  the  answer  of  Tinsley  to  the  interrogatories  pro* 
poonded  hj  the  plaintiff  becomes  very  material,  and  has  an  im- 
portant bearing  in  ikvor  of  the  former.  This  answer  has  itself 
the  effect  of  a  deposition,  and  is,  so  far  as  these  two  debts  are 
concerned,  folly  sustained  by  the  other  evidence  in  the  record. 
The  consideration  upon  which  these  liabilities  were  foonded  is 
clearly  shown  by  the  testimony;  and  when  the  exact  corre- 
spondence in  dates  and  amounts  is  considered,  there  csn  be  no 
reasonable  doubt  entertained  that  such  debts  really  eristed, 
Throckmorton  may  have  had  a  secret  object  of  his  own  which 
he  wished  to  accompliah,  by  substituting  a  copy  of  the  notes  for 
the  originals.  The  notes  when  returned  were  handed  to  Tins- 
ley's  lawyer  who  was  then  engaged  in  preparing  an  answer  for 
him  and  they  were  filed  by  the  lawyer,  with  the  answer,  among 
the  papers  of  the  suit  Tinsley  may  have  taken  it  for  granted 
that  the  real  notes  had  been  sent  back  to  him  and  have  per- 
mitted them  to  be  filed  under  that  belief  without  suljecting 
them  to  an  examination.  Indeed,  the  proof  tends  to  show  that 
he  did  not  eTamine  them,  but  left  them  in  the  possession  of  hie 
lawyer,  who  placed  them  among  the  papers  of  the  suil 

TTpon  a  careful  examination  of  all  the  testimony  in  the  cause,  we 
have  arrived  at  the  following  conclusions: 

1.  That  there  was  no  actual  fi»ud  in  the  sale  which  Throckmorton 
made  to  Tinsley. 

2.  That  the  posaessum,  except  as  to  the  stock  of  goods,  did  not  ac 
company  the  sale,  or  at  least  that  the  change  of  possession,  if 
any  occurred,  was  not  of  that  character  which  the  law  re- 
quires, on  an  absolute  sale  of  personal  property.  The  sale 
was,  therefore,  constructively  fraudulent,  so  far  a«  the  slaves 
and  other  personal  jiroperty  was  concerned,  except  the  stock 
of  goods,  the  posnossion  of  which  was  taken  by  Tinsley  immediately 
after  the  sale  was  made. 


486  Short  v.  Totslet.  [Eentaekj, 

S.  Altliftngli  the  tesdnumj  with  lespect  to  ibe  Taliie  of  the 
property  lold  is  oonflioting,  jet  wb  ue  of  opiiiioa  that  iti  ymlne 
ezoeeded  to  Mnne,  although  to  not  a  yery  oonaidaraUa^  ezteot 
the  consideratioii  paid  for  it.  To  that  extent  the  eonTeyaace 
tihoold  be  considered  volnntaryy  and  thecefore  oanstmcliTBly 
Iraudnlent  as  against  existing  creditors;  although  the  inade- 
^iiacy  of  consideration  is  not  so  great  as  to  create  a  pnnmp- 
tion  of  actosl  fiaud* 

Upon  this  state  of  case,  the  qnestion  azisesy  What  diapod- 
tion  should  be  made  in  a  coort  of  equity  of  the  deed  of  coiivey. 
anoe  by  Throckmorton  to  l^nsleyt  Sliould  it  be  regarded  and 
treated  as  absolutely  voidt  or  should  it  be  permitted  to  stand  ss 
«  security  for  the  sum  really  due  from  the  grantor  to  the  grsnteel 

The  continued  poooension  of  real  estate  by  the  TsodoTi  alter 
«n  absolute  sale  and  oonTeyaooe,  does  not  render  the  conyeyanoe 
fraudulent  p$r  $$,  as  it  does  in  the  esse  of  personal  estate:  Wair 
ier  V.  Toddf  3  Dana,  510;  ZytMT.  Ba$ik  of  JTsMlvdly,  5  J.  J.  Marsh. 
545. 

The  sale  of  the  knd  and  the  sale  of  the  stock  of  goods  is 
dierefore  valid,  and  to  that  extent  the  deed  of  conveyance 
should  undoubtedly  be  permitted  to  stand  as  a  seonri^  for  the 
purpose  of  reimbursement  or  indemnity. 

In  respect  to  the  consideration  of  conveyancesy  there  is  an 
important  difference  between  the  way  they  are  regarded  at  law 
«nd  in  equi^.  At  law,  a  security  or  conveyance  is  wholly  good 
or  wholly  bad;  but  in  equity,  when  a  security  or  conveysnca  is 
set  aside  as  ccnstructively  fraudulent,  it  is  upheld  in  ikvor  d 
one  not  guilty  of  any  actual  fiaud  to  the  extent  of  the  aotaal 
consideration,  and  is  vacated  only  as  to  the  excess:  McMmkin 
w.  Ednwmdi,  1  Hill  Oh.  288,  294  [26  Aul  Dec.  203];  Andar^ 
€m  V.  Fuller^  1  McMulL  Eq.  27  [36  Am.  Dec.  290];  Ayrf  ▼. 
Dunlap,  1  Johns.  Oh.  478;  Peacock  v.  JSvmna^  16  Yea.  514. 

In  the  above-mentioned  case  of  Bojfd  v.  Dimfap,  it  was  aaid 
by  Chancellor  Kent  that  ''a  deed  fraudulent  in  fiMst  la  abso- 
lutely void,  and  is  not  permitted  to  stand  as  a  secoiily  for  any 
purpose  of  reimburaement  or  indemnity;  but  it  Is  otherwise 
with  a  deed  obtained  under  suspicious  or  inequitsUe  dieam- 
ctances,  or  which  is  only  constructively  fraudulenti'' 

It  has  been  generally  decided  that  the  fiMst  that  the  posnossion 
oi  personal  chattels  remained  with  the  vendor  after  an  absolute 
aale^  rendered  the  sale  fraudulent  and  void  as  to  creditors,  and 
fio  distinction  has  been  made  between  the  effect  which  ought  to 
t»a  allowed  to  such  a  sale  at  law  and  in  equity.     And  such  s;v1ei 
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tnaj  in  flome  cmm  banra  been  treated  as  alMdately  roti  in  a  eoori  of 
equity. 

Bat  this  oonrt  has  been  inclined  to  make  the  question  of  fraud 
depend  exclusiyelj  upon  the  intention,  where  it  has  not  been 
bound  down  by  precedent  to  adopt  a  di£forent  prindpla  The 
arbitrary  doctrine  that  the  purchase  of  the  absolute  title  to  per- 
sonal property,  without  a  corresponding  change  in  the  posses- 
sion, shall  neoesaarilj  be  per  m  fraudulent  as  to  a  creditor  of 
the  con  tinning  possessor,  should  not,  as  was  said  by  this  court 
in  the  case  of  Damd  ▼.  MoTr{$on^$  E^r%^  6  Dana,  185,  be  extended 
to  any  case  to  which  it  has  not  been  hitherto  authoritatiyely  ex- 
tended. 

And  in  the  case  of  Humdley  ▼.  WM,  3  J.  J.  Marsh.  652  [20 
Am.  Dec  169],  it  was  said  by  the  courts  in  reference  to  sales  of 
this  description,  that  a  purchase  may  be  perfectly  fiedr,  but  according 
to  its  l^pil  character,  it  will  be  fraudulent. 

There  does  not  seem  to  be  any  good  reason  why  cases  in 
which  no  actual  fraud  exists,  but  which  are  deemed  fraudulent 
in  law  merely  because  the  possession  of  personal  property  has 
remained  with  the  vendor  for  some  time  after  the  sale,  should 
not  be  treated  in  a  court  of  equity  as  other  cases  of  constructiye 
fraud.  In  a  court  of  law  they  must,  it  is  true,  be  deemed  to  be 
absf^tely  Toid.  But  in  a  court  of  equity,  where  the  chancellor 
-can  do  complete  justice  to  all  parties,  and  where  the  intention 
with  which  an  act  is  done  determines,  in  a  great  measure, 
the  character  of  the  transaction,  it  is  right  and  proper  to  dis- 
criminate between  cases  of  actual  fraud  and  cases  that  are  merely 
fraudulent  in  law,  in  consequence  of  some  arbitrary  rule  which 
has  been  adopted  for  the  suppression  of  fraudulent  practices,  and  has 
been  inadvertently  violated  or  disregarded. 

The  rule  of  constructive  fraud  which  we  are  considering 
was  adopted  for  the  security  of  subsequent  creditors  and  pur- 
chasers,  who  might  be  deceived  and  deluded  by  the  possession 
remaining  with  the  vendor,  as  the  possession  of  personal  prop- 
erty is  evidence  of  ownership.  Its  operation,  it  is  true,  has  been 
extended  to  pre-exiBting  as  well  as  to  subsequent  creditors;  but 
the  former  cannot  complain,  as  the  latter  might  do,  of  actual  ixyury 
liaving  resulted  frxim  the  failure  of  the  vendee  to  take  the  property 
into  his  possession,  and  they  dealt  with  the  vendor  without  notice 
of  the  sale. 

When  a  purchase  has  been  £drly  and  honestly  made^  but  the 
•sale  is  deemed  fraudulent  in  law,  because  the  vendee  did  not 
immediatdy  take  into  his  possession  the  property  purchased,  it 
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would  be  a  cue  of  great  hardahip,  if  not  of  uymtioey  not  onlj  t» 
deprrre  the  sendee  of  the  benefit  of  his  porohaBe,  but  also  of  th» 
price  paid,  by  refusing  to  let  the  conveyanoe  stand  as  a  seonrity  ibr 
his  indemni^  and  leimburseiueiit.  Such  hardship  a  oourt  of  equity 
ought  not  to  be  instrumental  in  imposing,  when  it  has  the  power  ta 
laud  its  aid  solely  upon  the  condition  that  the  plaintiff  shall  do 
equity,  in  order  that  they  may  receive  it  themselTes. 

In  this  case,  although  the  slaves  and  personal  property  on 
the  lann  which  Tiualey  purchased  were  permitted  to  remain 
there,  yet  they  were  under  his  control  and  labored  fixr  hie 
benefit  And  were  it  not  that  Throckmorton  resided  upon  the 
farm  at  the  time  of  the  sale,  and  part  of  his  family  still  con- 
tinued to  reside  thero  afterwards,  although  he  and  his  wife  went 
away  on  the  followiiig  day,  and  were  absent  several  months^ 
the  change  of  the  possession  might  be  regarded  as  suflicient  to 
free  the  aale  from  the  imputation  of  constructive  firnud.  Besidei^ 
there  was  nothing  in  the  manner  in  which  the  property  was  held^ 
managed,  and  disposed  of  after  the  sale  which  tended  to  impart  to 
the  failure  to  make  an  open  and  visible  change  of  the  possesnon  th» 
character  of  actual  fraud. 

As,  then,  there  was  no  actual  &aud  on  the  part  of  Tinsley,  the 
purchaser,  aod  as  the  plaintiff  was  a  pre-existing  creditor,  and 
oould  not  therefore  have  sustained  any  special  injury  by  the 
conduct  of  the  vendee  in  failing  to  make  an  open  and  visible 
change  in  the  posMSsion  of  the  property,  and  as  the  deed  by 
which  the  sale  was  made  was  recorded  immediately  after  its  exe- 
cution, by  which  the  fact  that  the  property  had  been  sold  was 
made  known  to  the  public — we  are  of  opinion  that  the  court  below 
did  not  err  in  deciding  that  the  consideration  of  the  purchase  made 
by  Tinsley  should  be  first  paid  out  of  the  proceeds  of  the  sale  of 
the  property. 

As  the  land  and  the  stock  of  merchandise,  the  sale  of  which 
was  valid,  were  insufficient  to  reimburse  the  purchaser,  the 
judgment  directing  all  the  property  to  be  sold  was  not  to  his 
prejudice,  inasmuch  as  he  was  to  be  first  paid  out  of  the  pro- 
ceeds of  the  sale.  And  as  the  sale  of  part  of  the  property  was 
constructively  fraudulent,  as  the  aggregate  value  of  all  the 
property  exoeeded,  to  some  extent,  the  price  paid  for  it,  and  aa 
it  is  evident  from  the  circumstances  of  the  purchase  that  it  was 
made  for  the  sole  purpose  of  securing  to  the  purchaser  the  debt 
which  the  vendor  owed  him,  the  court  did  not  err  in  adjudging  a 
sale  of  the  property. 

Wherefore  the  judgment  is  affirmed  on  both  the  original  and 
croflH-apjieals. 
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RsnirnoN  ov  Possbsiok  bt  Yshdob  ov  PsBSOViki.  TmomaoY  Anam 
8ali it prima/aeie endenoe of  Inad:  SeeBttOtttT.  TVif <or»  69  Am.  Daa 412, 
note  419,  where  other  oeiee  are  ooUeoted. 

Widow,  whiv  Oomfrint  Wrnrm  as  to  TlukvaAonoira  AwwmunxQ 
HuBBAVD'a  iNTBUHfB:  See  8mUh  r.  PcUer,  66  Am.  Dea  198^  note  200, 
where  other  oeies  are  odUeoted. 

COKYXTAKCOB  FrAUDUUDIT  AS  10  GbSDIIOBS,  Ain>  TBBR  RiOBX  TO  IM- 
PEACH Tbiii:  See  Claris  t.  2>ipew,  64  Am.  Deo.  717,  note  720,  where  other 
eases  are  ooUeoted. 

Dbolabaxiohs  ov  Qbahtob  oovcsBimio  Fbavdulbbt  CovTBTAiron» 
WHBT  A™™«^«**  See  McDoweU  t.  ChkUmUh,  61  An.  Dee.  806b  note  817 
where  other  oases  are  ooUeoted. 


Lammb  v.  Gkbqgw 

[llfSMAUB,  4U,} 

BanmaanAXum  Masb  bt  Yxhdob  at  Tna  ov  Salb  BBnaoxora  Knm^ 
QvAUTTy  OB  OoHnmov  of  the  tiung  sold,  npon  whUk  he  hitends  that 
the  Tendee  shall  rely,  and  upon  which  he  does  rely  in  making  the  pnr- 
nhatft,  amoonts  to  a  warranty.  Bat  if  the  Tendor  merely  intends  to 
egpiess  an  opinion  or  heUef  npon  the  matter,  and  not  to  make  an  a£Snnft« 
tkm  of  a  faot»  the  statement  will  not  amonnt  to  a  warranty.  And  when 
a  donbt  eodsts  npon  the  eridenoe,  whether  the  rendor  intended  to  assert 
a  laot,  or  merely  to  express  an  opinion,  or  belief^  the  decision  of  the 
qnestum  mnst  be  left  to  the  jnzy. 

AlfiBMAnox  THAT  Jack  IB  GkwD  AND  SuBB  FoAXraBRBB,  made  at  the 
time  of  the  sale,  is  snoh  a  representation  of  fiuit  as  aaoinfti  to  a  war- 
ranty. 

Phtitiov,    The  opinioii  itates  the  caaa. 

BmrdeU  and  HaUhf  and  A.  A.  Burion,  for  the  appdleiit 

Bayhf  Anderson^  and  BeU^  iot  the  appellee. 

By  Ooiirty  Simpsoh,  G.  J.  The  phiintiff  alleged  in  his  petition 
that  the  defendant  sold  him  a  jackass  at  the  price  of  four  hun- 
dred dollars,  and  at  the  time  of  the  sale  warranted  said  jackass 
to  be  a  good  and  sore  foal-getter,  and  a  superior  breeding  jack. 
He  averred  that  he  was  not  a  sure  foal-getter  at  the  time  of  the 
sale,  nor  since  that  time,  and  that  he  was  of  no  value  whatever  for 
breeding. 

The  defendant  admitted  the  sale,  denied  the  alleged  warranty,  but 
stated  that  he  represented  the  jack  to  be  a  good  and  sure  foal-getter 
at  the  time  of  the  sale. 

It  was  proved  on  the  trial  in  the  drouit  court  that  the  defend- 
ant stated,  at  the  time  he  sold  the  jack  to  the  plaintiff,  that  he 
was  a  sure  foal-getter,  and  that  he  had  made  a  season  the  year 
before,  and  got  sixty  or  sizty-Gve  colts.     The  plaintiff  also  intro- 
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duoed  erldeooo  oonduciiig  to  proTe  that  the  jack  was  not  a  suva 
foal-getter,  Imty  on  the  oontrary,  was  entirdj  impotent  and  deficient 
as  a  breeder. 

On  thia  eyidenoe  the  ooort  inatmoted  the  jniy  to  find  a  Terdict  fat 
the  defendant;  and  a  judgment  haying  been  rendeied  against  the 
plaintiff  he  proeecntes  this  appeal  for  its  reversaL 

The  question  presented  in  this  case  is,  whether  the  repreeentatioa 
made  by  the  vendor  at  the  time  of  the  sale,  that  the  jack  was  a  sure 
foal-getter,  amounted  to  a  warranty.  As  the  action  was  brought 
for  a  breach  of  warranty  only,  the  plaintiff  could  not  veooTer,  unless 
he  proved  the  warranty  relied  on. 

In  some  of  the  early  cases  in  this  court  it  was  decided  that  a  mere 
affirmation  or  representation  of  the  soundness  of  the  thing  sold 
did  not  constitute  a  warranty;  that  although  no  particular  form 
of  words  was  necessary  to  create  a  warranty,  yet  that  words 
must  be  used  which  imported  an  agreement,  and  that  a  mere 
afiSrmation  of  soundness  did  not  amount  to  an  undertaking  that 
the  thing  sold  was  sound:  Smith  v.  MiUer,  2  Bibb,  617;  Baean  v. 
Brawn^  3  Id.  35. 

But  in  the  case  of  Diekena  v.  WUUami,  2  B.  Mon.  374,  it  was 
held  that  an  affirmation  in  a  bill  of  sale  that  the  jack  sold  was  ^*  a 
good  and  sure  foal-getter^'  imports  a  covenant  of  warranty  that  it 
was  so.  Anil  it  was  said  by  the  court  that  **  such  expressions  in  a 
written  contract^  when  unqualified,  as  in  that  case,  by  anything  else 
therein,  should  be  deemed  a  part  of  the  contract,  and  therefora 
stipulatory;  thereby  the  vendor,  of  course,  agreed  that  the  jack 
was  as  described,  and  consequently  that  agreement  was  a  covenant 
to  that  effect.** 

Several  other  cases,  the  opinions  in  which  were  not  published, 
have  since  been  decided  by  this  court,  in  which  it  was  held,  on  the 
authority  of  that  case,  that  an  affirmation  of  soundness  in  a  written 
contract  of  sale  amounted  to  a  warranty.  It  may  therefore  be  now 
be  consideied  as  the  settled  doctrine  of  this  court  that  an  affirmar 
lion  of  the  soundness  or  quality  of  the  thing  sold,  if  contained  in  a 
bill  of  sale,  constituteB  a  warranty. 

We  cannot  perceive  any  substantial  reason  for  a  Hi^mpf^on 
between  a  written  and  a  verbal  contract,  where,  as  in  this  case,  the 
sale  is  as  effectual  when  made  by  a  verbal  as  by  a  written  oontraot 
The  language  means  the  same  things  whether  it  be  written  or  verbal; 
and  uniformity  of  decision,  as  well  as  the  rights  of  the  parties^ 
requires  that  the  same  construction  and  effect  should  be  given  to 
both  kinds  of  contracts. 

The  tendency  of  the  modem  adjudici^tians  upon  thia  questaoa 
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ii  to  regard  an  annortioii  of  a  fiui  idating  to  the  kind,  qaality, 
or  conditioD.  of  the  article  aold,  made  by  the  vendor  at  the  time 
of  aaloy  as  being  part  of  the  oontnust  and  amounting  to  a  war- 
fan^  D^ffie  T.  Mammf  8  Cow.  26 ;  Vmrum  ▼.  Kejfs,  12  East  637; 
Marrar.  WaOoM,  9  N.  H.  111. 

Some  of  the  oaaee  seem  to  make  the  question  of  wananfy  de- 
pend upon  the  intention  of  the  vendor;  Chapman  v.  Mureh^ 
19  Johns.  290  [10  Anu  Dea  277];  Cook  v.  Motdey,  13  Wend  278. 

We  think  whenever  the  vendor,  at  the  time  of  the  sale,  makes 
an  assertion  or  rspresentation  respeoting  the  kind,  qnalitj,  or 
condition  of  the  thing  sold,  upon  which  he  intends  that  the 
vendee  shall  rely,  and  upon  which  he  does  rslj  in  making  the 
pnrohase,  that  it  amoonts  to  a  warranty.  I^  however,  the 
vendor,  by  what  he  says,  merely  intends  to  express  an  opinion 
or  belief  aboat  the  matter,  and  not  to  make  an  affirmation  of  a 
&ot,  then  the  statement  will  not  amount  to  a  warranty. 

Where  doubt  exists  upon  the  evidence  whether  the  vendor  in- 
tended to  assert  a  fact  or  merely  express  an  opinion  or  belief, 
that  question  must  be  left  to  the  jury  to  decide. 

Here  the  vendor  admits  in  his  answer  that  he  represented  the 
jack  to  be  a  good  and  sure  foal-getter.  This  was  such  a  reprSi 
sentation  of  a  fact  as  constituted  it  a  part  of  the  contract  of  sale, 
and  makes  it  amount  to  a  warranty. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  for  a 
new  trial,  and  further  proceedings  consiBtent  with  this  opinion. 


WAaRAHTT,  What  RiFBBiNTAnoirs  Amouht  to,  oir  Sals  or  OHATRLSt 
8m  RandaU  t.  Thomiom,  69  Am.  Dea  56,  note  69;  TtUtle  v.  BrowHf  64  Id. 
80,  note  83,  where  other  csiee  are  odileoted.  Where  a  party  Is  indnoed  by 
repreeentations  of  another  to  rely  npon  them,  and  they  tnm  out  to  be  false, 
the  party  defnmded  haa  a  remedy  afpunst  tha  party  who  made  the  repreeen- 
tatioDa  And  it  ii  a  qaestion  for  the  Jury  whether  he  did  lo  rely  or  nott 
MaOoekT.  (Todef,  19 Ind.  13S,  dtiog the prindpel caee. 


Mount  Stbrunq  and  Jeffebsokvillb  Tuknpikb 

boad  compajsn  v.  loonet. 

[1  MtoQAI«l^  6Ml] 

OoBroBAinov  Oanror  m  Bomni  sr  Ckumuor  Mabi  bt  ns  FaannKiiT, 
nnleee  power  to  hind  it  Isghren  to  him  by  the  aot  oUneofperation,  or  he 
is  anthoriaed  by  the  onporalioa  to  make  the  oontrMt. 

Vo  Bum  GoBVonATioK  bt  Implib)  Pbomisi^  Evmsffoi  must  Snow  sots 
of  the  oofpomtion,  or  of  an  agent  thereof  anthoriaed  to  mske  the  urom- 
i8%  from  which  enoh  promise  may  be  implied. 
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PcTiTiov.  The  plaintiff  below  sued  tbe  appeUani  and  leooY- 
exed  a  judgment  against  the  oompanj  for  work  and  labor  per- 
formed bj  him  for  it.  On  the  trial,  the  plaintiff  undertook  to 
show  that  the  work  was  done  under  the  employment  of  the 
president  of  the  compan j,  and  that  ha  promised  to  paj  for  it» 

The  other  facts  appear  in  the  opinion. 

B.  J.  Peter$  and  R,  Appermm^jw/k.^  for  the  appellants 
WaUer  ChUea,  for  the  appellee. 

Bj  Ck)urt,  Wood,  J.  A  corporation  oannot  be  bound  1^  a 
contract  made  bj  its  president^  or  any  individual  member  of  the 
corporation,  unless  the  power  so  to  bind  the  company  is  giyen 
to  the  president  or  individual  members  by  the  act  of  incorpora- 
tion, or  by  some  act  of  the  coxporation. 

'^It  neoessarily  results  from  the  incorporation  of  a  number 
of  individuals  into  one  body,  making  what  may  be  styled  an 
immaterial  person,  that  the  united  will  of  the  whole^  or  at  least 
a  majority  of  its  members  or  representatives,  should  be  the  will 
of  that  immaterial  existence  which  is  acknowledged  by  the  law:** 
Madtean  v.  Irviru^$  Ea!r^  4  Bibb,  17;  Framltfcri  Bank  v.  And&r^ 
tan,  3  A«  K.  Marsh.  1. 

By  the  charter  of  the  corporation,  now  the  appellant^  no  such 
power  to  bind  the  corporation  by  contract  is  conferred  upon  the 
president^  or  any  member  or  number  of  individual  members 
acting  separately.  To  bind  the  corporation,  the  expression  of 
its  wiU  must  be  had  in  some  form. 

According  to  the  old  rule,  the  will  of  a  corporatioii  could  be 
evidenced  in  no  other  mode  than  by  the  seal  of  the  corporation: 
Ihtnkfort  Bank  v.  Anderson,  supra. 

According  to  the  opinion  of  this  court  in  the  case  of  Frank- 
fort Bridge  Co.  v.  Citf^  of  FranX^ort,  18  B.  Mon.  41,  this  rule, 
however,  did  not  apply  to  acts  and  votes  passed  by  such  corpo- 
rations at  their  corporate  meetings. 

It  is  held  further,  in  that  case,  that  ''the  modem  doctrine  is 
that  corporations  may  be  bound  by  express  promises  made  by 
their  authorized  agents,  or  that  promises  may  be  implied  from 
their  acts,  or  the  acts  of  their  agents." 

Nevertheless,  to  bind  the  corporation  by  such  promises  made 
by  agents,  it  must  be  shown  that  the  agent  posaesser?  authority 
from  the  corporation  to  make  the  promises.  And  if  the  effort 
is  to  bind  the  corporation  by  an  implied  promise,  the  evidence 
must  show  acts  of  the  corporation,  or  acts  of  an  agent  authorised 
to  make  the  promise,  from  which  the  promise  may  be  implied. 
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The  assent  of  the  corporation  must  in  some  form  be  proved; 
Angell  4  Ames  on  Corp.,  c.  8^  p.  229,  and  nomerooa  aathor> 
ities  cited  in  the  chapter.  See  also  chapter  9,  same  work,  title 
Agents.  If  the  acts  of  an  agent  are  relied  on,  thej  must  be  within 
the  scope  of  his  authority,  and  the  authority  must  be  shown:  Bank 
4^  Columbia  t.  PaUermm't  Adm'r,  7  Cranch,  305. 

In  the  first  instruction  given  hj  the  court  to  the  jury  thia 
principle  was  disregarded  altogether.  It  tells  the  jury  that  the 
promise  of  the  president  is  sufficient  to  bind  the  company, 
without  any  reference  to  the  authority  which  he  may  have  for 
that  purpose,  or  a  subsequent  ratifii^tion  of  such  promise  by  the 
company. 

The  simple  act  of  the  president,  whether  authorised  by  an 
antecedent  act  of  the  corporation,  or  ratified  by  a  subsequent 
act  or  acfcs^  or  not^  is  held  by  the  circuit  court  to  be  enough  to  bind 
the  corporation. 

In  the  instruction  asked  by  the  defendant  (now  appellant), 
this  point  was  made  distinctly  and  separately  to  the  court. 
The  court  was  asked  in  substance,  to  instruct  the  jury  that  a 
promise  by  the  president  did  not  bind  the  corporation,  unless 
it  was  proved  that  he  was  authorised  by  the  corporation  to 
make  the  promise.  This  instruction  was  refused.  Such  an  in- 
struction as  this  the  defendant  was  entitled  to,  and  should  have  been 
given. 

The  court  therefore  erred  in  giving  the  instmcdon  asked  for 
by  the  plaintiff,  and  in  refusing  the  one  asked  for  by  the  da 
fendant. 

The  case  of  Pranl^aH  Bridge  Co.  v.  Fraitikfori,  18  B.  Mon.  41, 
does  not  sustain  the  rulings  of  the  circuit  court,  as  is  contended  in 
argument  by  the  counsel  for  the  appellee. 

We  do  not  perceive  any  other  substantial  error  in  the  record. 

But  for  the  errors  aforesaid,  the  judgment  of  the  dvouit  court  is 
reversed,  and  the  cause  remanded,  with  directions  to  set  aside  the 
verdict  and  award  a  new  trial,  and  for  further  prooeedingi  not  incon- 
aistent  with  this  opinion. 


Adiossioks  or  PanmisT  of  CoBPoaiiTioN  ari  Evidikoi  AQJimt  It,  if 
nuhde  by  him  in  the  ezeoation  of  his  duties,  about  the  basiiieM  of  the  oom* 
pany,  and  within  the  eoopo  of  the  authority  asnally  exerdied  by  him:  C%*- 
tago  eU,  M,  B.  Co.  v.  CoUmtm,  68  Am.  Deo.  644,  and  note  646,  where  other 
oaaea  are  oolleoted. 

CORFORATIONB,  WHBf    BoUND  BT    AOIS  OV  AOBHTS   UlTDBa  ImTUKD   All- 

TaoRiTT:  See  B^fcm  v.  IHuUapt  63  Am.  Deo;  334,  note  339,  where  ether  oases 
are  oolleoted. 
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Lee'8  Administrator  v.  Smead. 

[1  MnoALFi,  8S8.] 
BOLDIB    Of  KSOOTIABLI    XSTSTBUIOKT,  WHO    HAB    BSCUYED    IT  lOftlLT   A» 

CoLLATBBAL  8B0URITT  for  a  pre-ozisting  debt,  without  relinqnUhing  anj 
prerioui  Mourity,  or  paring  with  any  new  ralae  therefor,  ia  not  a  bona 
fide  holder  thereof  for  a  ndaable  oonaideration;  and  a  frandnlent  tranafer 
thereof  to  him  does  not  inyest  him  with  suofa  a  title  as  will  prevail  againii 
the  olaim  of  the  lawful  and  real  owner. 

Appeal.    The  opinion  statos  the  case. 

J.  Ranlokn^  aUomey^mhmral,  and  Boat  and  WebtUr,  for  tbA  ap* 

pellant. 

Einkead  omd  Ca/rUile,  for  the  appellees. 

By  Court,  Duvall,  J.  Haroourt  borrowed  from  Lee  one  hundred 
and  thirty-fiye  dollars,  for  which  sum  Haroourt  executed  his  note^ 
dated  Newport,  Kentucky,  October  6,  1854,  payable  thirty  dayi 
thereafter  to  M.  Seddens,  at  the  People's  Bank,  CindnnatL 
Beddens,  the  nominal  payee,  was,  in  fact^  the  mere  surety  of  Har- 
court,  and  as  such  indorsed  the  note  to  Lee,  who  alao  indorsed  and 
deposited  it,  on  the  same  day  it  was  executed,  in  the  People's  Bank 
at  Cincinnati  for  collection. 

It  appears  that  Manchester,  who  was  the  sole  proprietor  of  the 
People's  Bank,  had  obtained  from  Smead,  CoUard  ds  Hughes,  who 
were  also  private  bankers  in  Cincinnati,  a  loan  of  twenty  thousand 
dollars  for  thirty  days  from  January  29,  1854,  and  that  as  collateral 
security  for  this  debt  Manchester  placed  in  the  hands  of  Smead, 
etc.,  the  notes  of  sundry  individuals,  and  varioua  certificates  of  stock 
amounting  nominally  to  a  sum  considerably  more  than  the  amount 
loaned.  This  loan,  pooording  to  the  proo^  was  renewed  monthly  up 
to  the  first  of  October,  1854,  two  thousand  dollars  of  the  principal 
having  been  paid  in  March,  and  the  interest,  at  the  rate  of  two  per 
cent,  per  month,  having  been  paid  monthly  in  advance.  The  lasi 
renewal,  therefore,  was  on  the  first  day  of  October,  1854,  for 
eighteen  thousand  dollars,  payable  the  first  day  of  November 
following. 

On  the  twelfth  of  October,  1854,  the  note  executed  by  Hanxmrt 
and  deposited  by  Lee  with  Manchester  for  collection  was  taken  by 
Manchester  and  placed  in  the  hands  of  Smead,  CoUard  d(  Hughes,  at 
additional  collateral  security  for  the  loan  of  the  eighteen  thousand 
dollars.  In  a  few  days  afterwards  Manchester  suspended  busineM 
and  absconded. 

In  November  following,  this  action  was  brought  by  Smead, 
CoUard  ds  Hughes  against  Haroourt,  Seddens,  and  Lee,  in  which 


Feb.  1859.]  Lbe*8  Adm'r  v.  Smisad.  49A 

ihej  daiia  to  be  the  holders,  by  assigniaenty  of  the  note  just 
deBoribed,  and  upon  which  they  claim  a  joint  judgment  against  the 
defendantfly  the  note  having  assumed  the  character  of  a  bill  of  ex- 
change. 

Lee  filed  his  answer,  setting  out  the  facts  already  stated  in 
regard  to  the  execution  of  the  note  and  the  deposit  of  it  with 
Manchester  for  collection;  he  denies  having  assigned  the  note 
to  the  plaintifBiy  and  claims  to  be  the  tme  owner  of  the  debt, 
and  says  that  the  plaintiffs  and  Manchester  were  intimate  in  their 
business  transactions;  that  the  plaintiffs  knew,  when  they  received 
the  note  from  Manchester,  that  it  had  been  left  with  the  latter 
for  the  mere  purpose  of  collection;  that  Manchester  was  at  the 
time  in  fidling  circumstances,  and  the  plaintiffs  knew  it  He 
prays  that  his  co-defendants,  Harcourt  and  Seddens,  be  com- 
pelled to  pay  the  amount  due  on  the  note  to- him,  and  not  to  the 
plaintiffs. 

Lee  subsequently  died,  and  the  administrator  filed  answers, 
relying  upon  the  same  defense,  and  alleging  in  addition  that  the 
note  sued  on,  and  others  which  belonged  to  Lee,  were  deposited 
with  the  plaintiffs  by  Manchester,  as  collateral  security  for  loans 
of  money;  that  the  securities  so  deposited  by  Manchester,  which 
belonged  to  him,  were  of  sufficient  value  to  pay  the  amount  of 
the  loan  without  appropriating  those  which  belonged  to  Lee.  Other 
defenses  merely  technical  were  also  set  up. 

Upon  the  trial,  the  court  to  whom  the  law  and  flMsts  were  Bub> 
mitted,  rendered  a  joint  judgment  against  the  defendants  for  the 
amount  of  the  note. 

From  that  judgment  the  administrator  of  Lee  has  prosecuted 
this  appeaL    The  grounds  mainly  relied  upon  for  a  reversal  are: 

1.  That  the  appellees  knew,  or  had  reason  to  believe,  when 
they  received  the  note,  that  it  had  been  left  with  Manchester  for 
collection  merely,  and  that  he  was  not  the  beneficial  owner  of  it; 

2.  That  the  appellees  did  not  receive  the  note  in  the  regular 
course  of  business,  and  for  a  fair  and  valuable  consideration. 

Numerous  other  minor  points  were  made  in  aigument^  which  it 
will  not  become  necessary  to  noticeL 

The  testimony  shows  that  there  was  considerable  intimacy 
between  the  proprietors  of  the  two  banking-houses,  and  that  the 
appellees  were  fully  aware  of  the  embarrassed  condition  of  Man- 
chester's peconiaiy  a£BurB  about  the  time  of  the  transaction  in 
question.  But  the  presumption  arising  from  these  circum- 
stances, that  the  appellees  knew,  or  had  reason  to  believe,  that 
Manchester  was  not  the  real  owner  of  the  note,  strengthened  as 
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that  presumption  is,  in  some  degree,  bj  the  direot  testimony  ci 
seyeral  witnesses,  it  is  not  soffioienty  -we  Uiinky  in  view  of  the 
opposing  facts  established  hj  the  reoord,  to  affect  the  appellees 
with  notice  of  the  infirmity  or  defect  in  Manchester's  tide  to  the 
note  at  the  time  of  the  transfer  to  them.  ^ 

But  the  second  ground  of  objection  presents  a  more  formida- 
ble question.  As  already  stated,  Lee  was  the  real  owner  of  the 
note,  and  it  was  deposited  by  Manchester  with  the  appellees 
merely  as  collateral  secority  for  the  preexisting  debt  which  Man- 
chester had  contracted,  and  which  had  not  matured  at  the  date  of 
the  transfer.  It  is  not  pretended  that  the  appellees  relinquished 
any  previous  security,  or  parted  with  any  new  yalue  upon  the 
credit  of  this  note,  or  that  there  was  any  consideration  for  the 
transfer  of  it,  except  the  one  stated.  Can  they,  then,  under 
these  circumstances,  be  regarded  as  bona  Jide  hdlders  for  a  valu- 
able considerationi  and  did  this  unauthorised  and  fraudulent 
transfer  of  the  instrument  invest  them  with  such  a  tide  as  will 
prevail  against  the  daim  of  the  lawful  and  real  ownerl 

We  are  aware  of  no  case  in  which  the  question  here  presented 
has  ever  been  considered  or  decided  by  this  court.  And  it 
is  said  that  the  question  has  not  yet  received  a  distinct  a4judi- 
cation  in  England,  and  that  the  oases  in  which  it  has  indr 
dentally  arisen  leave  it  in  doubt  what  the  inclination  of  judioial 
opinion  is. 

In  the  case  of  Ba^  v.  Coddingkmf  5  Johns.  Oh.  54  [9  Am.  Dea 
268],  Ohancellor  Kent  lays  down  the  principle  that  the  bona  Jidi 
holder  of  a  negotiable  paper,  who  has  received  it  for  a  valuabls 
consideEation,  without  notice,  or  a  reasonable  ground  to  sus- 
pect a  defect  in  the  title  of  the  person  from  whom  it  was  taken  io 
the  usual  course  of  business  or  trade,  is  entitled  to  full  protec- 
tion. But  that  where  he  has  received  it  for  an  antecedent  debt| 
as  a  mere  collateral  security  for  its  payment,  without  giving 
up  any  security  for  such  debt  which  he  previously  had,  or  pay- 
ing any  money,  or  giving  any  new  consideration,  he  is  not  a 
holder  of  the  note  for  a  valuable  consideration  so  as  to  give  him 
any  equitable  right  to  detain  it  from  its  lawful  owner.  ''I  have 
not  been  able^^  says  the  chancellor,  "to  discover  a  case  in  which 
the  holder  of  negotiable  paper,  fraudulently  transferred  to  him, 
was  deemed  to  have  as  good  a  title,  in  law  or  equity,  as  the  true 
owner,  unless  he  received  it,  not  only  without  notioe,  but  in  the 
course  of  business,  and  for  a  fair  and  valuable  consideration 
given  or  allowed  on  his  part  on  the  strength  of  that  identical 
paper.    It  is  the  credit  given  to  the  paper,  and  the  conaidBEa- 
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tion  bonajide  paid  on  reoeiying  it^  that  entities  tlia  holder,  on 
groondB  of  oominercuJ  policy,  to  nidi  eztrMidinarjr  protection, 
even  in  oaaee  of  the  moet  palpable  fraud.  It  is  an  exc^»tion 
to  the  general  rule  of  law,  and  ought  not  to  be  eaisied  bqrond  the 
niBoessity  that  created  it.'' 

On  an  appeal  to  the  court  of  errora,  the  questioa  was  again 
thoroug^j  examined,  and  the  decision  of  the  chancellor  affinned: 
€oddinffion  r.  Bay,  20  Johns.  6S7. 

This  may  be  regarded  as  the  leading  American  adjudication 
on  this  subject,  and  the  doctrine  settled  by  it  has  been  since 
adhered  to  hj  the  courts  of  New  Y<»rk,  New  Hampshire^  Pennsyl- 
vania, Tennessee,  and  of  some  of  the  other  states. 

And  although  this  doctrine  is  thus  shown  to  rest  on  acyudications 
and  opinions  of  great  weig^t^  it  has,  neyertheless,  been  denied  by 
very  high  authorities. 

In  the  case  of  Sw^  y.  Tffwn,  16  Pet  1,  it  was  held.  Judge 
Story  deliTering  the  opinion  of  the  nugority  of  the  court,  that 
where  the  considerstion  for  the  transfer  of  a  negotiable  instru- 
ment not  due  is  the  payment  of  an  antecedent  debt|  or  the  sua. 
pension  of  a  previous  right  of  action,  or  the  relinquishment  of 
any  security,  the  holder  will  be  regarded  as  a  purchaser  tot 
Talne;  and  it  is  also  said  in  the  opinion  that  this  rule  equally 
obtained  where  the  negotiable  instrument  was  given  merely  as  a 
collateral  security  for  a  precedent  debt.  But  Justice  Catron 
dissented  from  this  portion  of  the  opinion,  on  the  ground  that 
the  point  was  not  essential  to  the  decision  of  the  case,  that 
it  had  not  been  argued,  and  that  he  was  not  piepaxed  to  abjudi- 
cate it. 

In  the  subsequent  case  of  SMi$r  t.  JfiJkmaid,  6  Hill,  95 
{40  Am.  Dec.  S89].  Chancellor  Walworth,  in  criticising  this 
spinion  of  Judge  Stoiy,  admits  that  it  is  of  itself  entitled  to 
great  weight  upon  a  question  of  commeroial  law,  althou^  what 
is  said  in  that  opinion  respecting  the  transfer  of  a  negotiable 
note,  as  the  mere  security  for  an  antecedent  debt^  was  not  at  all 
material  to  the  decision  of  any  question  then  before  the  courts 
and  is,  therefore,  not  to  be  taken  as  a  part  of  its  judgment  in 
tiie  case.  The  chancellor  goes  into  a  veiy  elaborate  A«mit^^^^^ 
of  the  question,  collating  and  reviewing  the  authorities^  Eng- 
lish and  American,  from  all  whioh  he  deduces  the  conclusion 
that  the  principle  originally  asserted  by  Chancellor  Ksnt  in  Bof 
V.  Coddingitm,  6  Johns.  Ch.  54  [9  Am.  Dea  968],  should  be  ad- 
nered  to. 

It  would  be  attogether  unprofttahle  to  incumber  tUa   opiaica 

Am.  Dm,  Vob.  LZZI^V 
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with  ft  oitatioQ  of  the  great  number  of  acyudged  omm  bearing 
upon  the  point  under  oonaideration,  or  ivith  even  an  outline  of 
the  oonflioting  opinions  whioh  thej  present^  of  the  eminent 
Juziflta  who  haTS  oonsidered  il  It  ia  sufficient  to  say  that  the^ 
principle  which  seems  to  be  established  bj  the  weight  of  the 
authorities^  as  well  as  by  reason  and  polioy,  is,  that  the  holder 
of  a  oommeroial  instrument,  who  has  reoeiTed  it  only  as  ooUat- 
eral  seouiity  for  an  antecedent  debt,  and  who  ia  under  no  l^gal 
obligation  to  forego  the  pursuit  of  any  existing  remedy,  and 
who  has,  in  no  other  form,  parted  with  any  yalue^  or  giiran  for 
it  any  new  or  additional  consideration,  cannot  be  said  to  have 
taken  such  instrument  in  the  regular  oouxse  of  business,  and  ia 
not  a  bona  fide  holder  in  the  legal  import  of  that  phrase^  and  thai 
the  title  which  he  thus  acquires  is  subordinate  to  that  of  the  true 
and  rightfol  owner. 

The  general  rule  is,  that  the  zi^^tful  owner  of  property  is 
entitled  to  recover  it  from  any  person  in  whose  possession  it 
may  be  found.  To  this  rule,  however,  there  is  a  well-estab- 
lished exception,  founded  on  principles  of  commeroial  polioy^ 
whioh  allows  the  holder  of  negotiable  paper,  received  in  the 
usual  couise  of  trade,  for  a  valuable  consideration,  though  firam 
a  person  having  no  right  to  make  the  transfer,  to  retain  it 
against  the  claim  of  the  previous  and  rightful  owner,  provided 
the  holder  took  it  without  notice  of  the  fraud.  The  reason  of 
this  exception  is,  that  the  innocent  holder  having  incuned  loss 
by  giving  credit  to  the  paper,  and  having  paid  a  fiur  equivalent^ 
is  entitied  to  protection.  But  no  principle  of  commeroial  polioy 
requires  that  the  privilege  of  this  class  of  contracts  should  be 
extended  beyond  this  reasonable  limit.  ''What  superior  equity,"* 
says  Judge  Wbodworth,  "has  the  holder,  who  made  no  advances, 
nor  incurred  any  responsibility  on  the  credit  of  the  paper  he 
received,  whose  situation  will  be  improved  if  he  be  aUowed  to 
retain,  but  if  not,  is  in  the  condition  he  was  before  the  paper 
was  passed)  To  allow  such  a  state  of  facts  as  sufficient  to 
resist  the  titie  of  the  real  owner  would  be  productive  of  manip 
fest  injustice,  and  is  not  required  by  any  rule  of  polipy;  it  is 
enough  if  the  holder  be  secure  where  he  advances  his  funds,  or 
makes  himself  liable  on  the  credit  of  the  paper  he  receiyes.  In 
coincidence  with  this  principle  all  the  cases  have  been  decided; 
for  although  the  rule  is  laid  down  generally  that  the  holder  will 
be  protected  where  the  bill  or  note  is  taken  in  the  usual  course 
of  trade,  and  for  a  fair  and  valuable  conaiderationy  without 
notice,  in  every  case  I  have  met   with  where  the  owner  failed   to 
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veooveTi  it  aiqseaied  ihat  the  holder  gave  eredit  to  tlie  paper  reooiyed 
In  the  way  <^  biuliieflB,  and  gave  monej'  or  piapaiiy  in  eiehange:" 
Ooddinffian  r.  Ba^,  20  Johns.  645. 

From  theee  pruudplei^  it  resoltB  that^  upon  the  iaoti  of  thia  oaae^ 
the  appelleea^  having  received  the  note  in  the  manner  and  upon  the 
terms  stated^  were  not  entitled  to  judgment  upon  it  as  against  the 
daim  asserted  bj  Lee^  who  is  shown  to  have  been  the  lawful  and 
real  owner. 

.  Wherefore  the  jn4gment  is  reversed,  and  the  ease  remanded 
for  a  new  trial,  and  fiurther  prooeediBgs  in  conformity  with 
opinion. 


WRxma  <hm  Wno  TAxai  NaooiXABLS  Issi'mumsT  am  OaujaoLAh  8s> 
cnJBirr,  witboot  any  new  oonsideiatioD,  is  or  is  not  a  bmm  JU§  holte  for 
valna,  is  a  question  on  whioh  ihs  aatiioiitles  art  dividsd.  la  ths  noto  to 
XooBbonmgh  r.  Metdck^  €7  Am.  Dta  SfiS,  ths  prior  osses  iathls  s«lss  on  both 
sidisol  thsqssrtisasrs  coDsotsd.  8as  slso  Papm  v.  Bmd&f^  18  Id.  118^ 
acts  S2I|  AMMMii  V.  IF»le»  89  Id.  SSfi^  Bfots  887. 


Stonx  V.  QowsnsLsx. 

P  HBMAIS^  SU] 

CtanouL  Hou  wwa  (hra  Who  Pvbokasm  nuaiira  Paniaaor  or  Svn  Is 
hooad  by  ths  Jadgmont  that  may  bo  rendered  agrinst  the  penon  from 
whom  ho  derives  title  does  not  operate  to  annnl  the  oooveyuMe^  bat  only 
to  render  it  eabserviant  to  the  righte  d  the  pertieo  to  the  sotion. 

JBamaLT  Ksw  Lis  PxNDXEni  Cbbatkd  st  AjoDnniairT  or  Finnov  by 
wUdh  new  matter  is  bronght  into  the  eoit  is  not  permitted  to  reUto 
bsok  to  the  oommenoement  of  the  sotion  eo  as  to  sffwt  ialsrmBlagri^ts. 
Ai  to  the  new  matter  so  brought  in,  the  soit  is  to  bs  oomddsred  ss  prnd-^ 
sot  only  from  the  time  of  the  smendmentw 

Pmnov  in  equity.    The  opinion  states  the 

Brwm  and  Whitaier,  for  the  appellants. 
T.  B.  and  J.  R  Coehran^  for  the  appell< 


By  Ooort^  Sncnov,  0.  J.  The  appellants  filsd  a  petWan  in 
eqnity,  in  which  they  alleged  that  the  defendant  A.  O.  Oonnelly 
was  indebted  to  them  by  note  in  the  som  of  one  hundred  and 
seventeen  dollars;  that  she  had  an  interest  in  a  house  and  lot 
in  the  town  of  Shelbyville,  and  that  she  intended  and  was  about 
to  sell  or  dispose  of  that  interest,  for  the  purpose  of  defrauding 
her  creditors.      They    therefore    prayed    for    an    ii\junotion  and 
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attachment,  and  that  the  propertj  might-  be  sabjeoted  to  tlie  paj- 
cnent  of  their  debt 

An  ixgonotion  and  attachment  were  obtained  aooording  to  the 
prayer  of  the  petition,  and  the  {wooeas  was  aerved  on  the  defend- 
«uiit  America  O.  Oonnellj  on  the  eleventh  daj  of  September, 
1855. 

On  the  twentieth  day  of  the  month  of  December  next  enaning, 
«he  sold  and  conveyed  her  intereat  in  the  honae  and  lot  above 
mentioned  to  M.  D.  McHeniy. 

At  the  Uarch  term,  1856,  the  plalntiflti  filed  an  amended  peti- 
tion, in  which  they  stated  that  they  had  recovered  a  jodgment 
against  tiie  defendant  by  ordinary  prooeedings,  for  the  debt 
mentioned  in  their  original  petition,  on  which  an  exeontion  had 
issued,  and  been  returned  ''no  properly  found''  by  the  proper 
officer. 

The  defendant  A.  G.  Oonnelly  subaequently  filed  her  answer, 
in  which  she  denied  positively  tiie  alleged  fraodolent  intent,  and 
atated  that  when  the  process  was  served  upon  her  she  supposed 
it  was  only  a  suit  on  the  note  for  the  money,  and  did  not  know 
that  an  injunction  or  attachment  had  been  issued.  She  also 
stated  that  there  was  a  mortgage  on  the  property  at  the  time 
this  action  was  brought,  and  that  she  sold  the  property  to  Mo- 
Uenxy  at  the  price  of  two  hundred  and  nineteen  dollars,  to  pay 
the  debt  due  to  the  mortgagees,  and  another  debt  to  a  man 
by  the  name  of  Adler,  and  that  the  payment  of  said  debts  ex- 
hausted  all  the  purchase-money,  except  the  sum  of  thirty-five 
dollars  which  she  received  in  cash. 

McHanry  was  made  a  daCondant^  upon  his  petiticQ  filed  for 
that  purpose,  and  claimed  the  property  by  virtue  of  his  pur- 
chase. He  denied  that  his  codefendant^  A.  O.  OonneUy,  ever 
entertained  an  intention  to  sell  or  dispose  of  the  property  to 
defraud  her  creditors;  denied  that  he  had  any  knowledge  of  the 
pendency  of  this  action  when  he  made  the  purchase,  and  alleged 
that  it  was  made  in  good  fidth  and  for  a  valuable  consideration, 
which  was  all  paid  befofe  he  had  any  notice  in  fiict  of  the  exist- 
ence of  this  suit 

On  final  hearing  the  court  bdow  dismissed  the  plaintiffii' 
petitbn,  and  they  have  appealed  to  this  court 

There  is  no  testimony  even  tending  to  sustain  the  eharge  of 
an  intention  to  sell  or  dispose  of  the  property  ftandulently.  The 
plaintiflk,  therefore,  were  not  entitled  to  any  relief  upon  the 
matters  relied  upon  in  their  original  petition.  They  were,  how- 
ever, entitled    to    relief   upon    the    matters    contained    in    their 
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afnwMled  petiti0ii,  unlfwf  the  nle  which  was  made  of  the  pnp* 
ertj  during  the  pendenoy  of  the  aotion,  bat  pravions  to  the  AL 
log  of  the  eniHided  petitioiiy  had  the  eflbot  to  deprive  then  of 
that  right. 

It  is  aigoed  on  the  part  of  the  i^ppeUants  that  a  fit  jMwbfia 
was  created  hj  the  filing  of  the  ordinal  petition,  and  the  aer- 
▼ice  of  the  prooesa  thereon;  and  that  as  the  object  of  the  aetioa 
from  its  commencement  until  its  conclusion  was  to  subject  ta 
sale  the  house  and  lot  in  the  pleadings  mentionedy  for  the  paj^ 
ment  oi  the  debt  due  to  the  plaintifffi^  the  alienation  of  the  prop-' 
erty  during  the  pendency  of  the  action  was  unauthoriaedy  anil 
that  the  purchaser  is  affected  in  the  same  manner  as  if  he  had 
actual  notice  of  the  proceeding,  and  in  every  reqpect  occupies  the 
attitude  of  a  pendente  lite  purchaser. 

The  general  rule  is,  that  a  person  who  purchases  during  the 
|)endenc7  of  a  suit  is  bound  by  the  judgment  that  may  be  ren-^ 
dered  against  the  person  from  whom  he  derives  title.  The  rule^ 
Lowever,  does  not  operate  to  annul  the  conYeyance,  but  only  to 
render  it  subservient  to  the  rights  of  the  parties  to  the  action: 
Cromwell  ▼.  Clay,  1  Dana,  578  [25  Am.  Dec  165];  Kennofd  ▼. 
Adame,  11  B.  Mon.  105. 

The  original  petition  was  a  proceeding  in  rem  to  subject  real 
estate  to  the  payment  of  the  plaintiffs'  demand.  The  jurisdic- 
tion of  the  court  to  furnish  the  relief  nought  for  was  based  and 
depended  upon  the  allegation  that  the  debtor  intended  to  make 
a  fraudulent  disposition  of  the  attached  property.  As  that  aU 
legation  was  not  sustained  by  proof,  the  court  had  no  power, 
on  that  ground,  to  order  a  sale  of  the  property,  nor  were  the 
plaintiffs  entitled  to  any  relief  on  their  original  petition. 

The  purchase  was  made  during  the  pendency  of  the  litigation, 
under  the  original  petition.  The  purchaser  held  subject  to  the 
result  of  that  litigation,  and  subservient  to  the  rights  of  the 
plaintiflfft  arising  out  of  it.  As,  however,  the  plaintiffs  were  not 
entitled  to  a  judgment  upon  the  matters  then  in  litigation,  are 
the  rights  of  the  purohaser  to  be  affected  by  another  distinct 
ground  of  equitable  relief,  iriiich  was  subsequently  asserted  by 
them  in  an  amended  petitumt 

An  entirely  new  lie  pendene  was  created  by  this  amendments 
Bj  it  the  plaintiffs'  right  to  come  into  a  court  of  equity  was 
pla«^d  upon  a  different  and  distinct  ground.  It  did  not  operate 
as  a  continuation  of  the  original  equity  which  had  been  relied 
on,  but  /^swirted  an  additional  and  independent  ground  of  equi« 
ta^  re]L  *      ^t  presented  an  entirely  different  state  of  case,  and 
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amounted,  sabstantiallj,  to  a  new  oauBe  of  action.  The  iU 
pendens  which  it  created  cannot  be  permitted  to  relate  back  to 
the  commencement  of  the  action,  so  as  to  affect  intenrening 
rights. 

This  doctrine  is  well  settled.  It  is  said  in  Mitford's  Plead- 
Lags,  p.  400,  that  so  far  as  a  pendency  of  a  suit  can  affect 
others  than  the.  parties  to  the  snit^  or  strangers,  matter  bron^t 
into  it  by  an  amended  bill  will  not  have  relation  to  the  time  of 
filing  the  original,  but  the  suit  will  be  so  far  considered  as 
pendent  only  from  the  time  of  the  amendment.  The  same  doc- 
trine  was  annonnced  by  this  court  in  the  case  of  Dudley  y. 
PtMb  Adair,  10  B.  Men.  88,  in  which  it  was  said  that  if, 
during  the  pendency  of  a  suit»  any  new  matter  or  daim  not 
before  asserted  is  set  up  and  relied  upon  by  the  complainant, 
the  defendant  has  a  right  to  insist  upon  the  benefit  of  the  time 
that  has  elapsed  until  the  new  claim  is  presented,  because  until 
that  time  there  is  no  Kt  pmideni  as  to  that  matter  between  the 
partiea. 

If  the  doctrine  contended  for  on  the  part  of  the  appellaati 
were  allowed  to  prevail,  a  creditor  would  be  enabled,  without 
any  just  cause,  to  attach  the  property  of  his  debtor,  prevent 
its  alienation,  and  hold  it  subject  to  his  demand  until  he  could 
obtain  a  judgment  thereon,  and  have  an  execution  levied  upon 
the  property;  or  by  haying  the  execution  returned  ''no  property 
found,''  file  an  amended  petition  setting  up  the  judgment,  exe- 
cution, and  return,  and  thus  exhibit  an  equitable  right  to  have 
the  property  subjected  to  the  payment  ai  his  debt.  A  proceed* 
ing  for  such  a  purpose  is  unauthorised  by  any  legal  or  equita* 
Ue  prindpLe,  and  would  be  an  anomaly  in  equitable  jurispm- 
dence^ 

The  plaintiffs,  by  their  amended  petition,  could  only  reach  suoh 
estate  as  belonged  to  their  debtor  at  the  time  the  amendment 
was  filed.  They  might  thereby  have  acquired  a  lien  upon  all  the 
estate  whioih  she  then  owned,  but  only  upon  such  estate  as  she  did 
then  own.  Her  interest  in  the  house  and  lot  in  controversy  had 
teen  previously  sold  and  conveyed  to  the  puzchaser,  and  the 
yurohase-money  had  been  all  paid.  The  purchaser  held  subject 
io  the  Utigation  which  was  pending  at  the  time  he  made  the 
Iporehase,  but  his  rights  were  not  affected  by  the  new  daim  to 
teUef  wUdi  was  subsequentiy  presented  in  the  amended  peti- 
tion. The  plaintifls  failed  to  estabUsh  their  claim  to  subject 
the  property  to  sale  for  the  payment  of  their  demand,  upon  the 
matters  which  they  relied  on  for  that  purpose  at  the  time  the 
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* 

pmcbaie  mm  mtdd,  and  oonaeqiientlj  the  title  of  the  pmbhiaer 
became  rtBd,  the  li$  pmdtmM  under  whibh  the  ponhaae  was  made 
Ikaving  been  determined  in  Iknr  cf  the  penmi  from  whom  lie 
yurofaaMd. 
Wheiefiire  the  judgment  ia  affiimed* 


Ld  Prnnnni,  Bum  orx  Sm  BhotimM  t.  Xamew,  M  Am.  Dea  140^  note 
147f  OUMb  Hein  t.  Arrow,  02  Id.  fffl2f  Woitm  t.  WUtrn^  S6  UL  46B^  note 
4d6,  when  athw  oaMi  an  ooUaoted. 

Ld  PnrDHn  of  AjoonsD  OauPLAnT:  See  aote  to  i^'eoe  ▼•  Kmif^  41 
Am.  Deo.  164. 

Ld  PamnBaa,  BBmn  op»  sow  Lom  See  OeeiemT. 
ItaL  TSlDoteTliL 


CASES 


SUPREME  COURT 


LOUISIANA. 


MuLLEB  V.  Hmrov. 

[IS  LODUUMA  Anvi^  L] 
WMMMM   lliBBIAOB   TAKBI   PLAGI   DT    OvS   StATI  AMD  HmBAJTO 

TO  AirocBBBy  the  ooorts  of  this  latter  state  oannot  gnuat  him  a  dii 
a^pdnat  the  wile,  who  refoaea  to  aooompany  him,  imd  remaina  hi  ih» 
atate  where  she  waa  married. 
Wm  n  Bound  TO  Lnni  with  hbb  HiT8BAin>»  and  to  follow  him  wharerer  h» 
ohooaea  to  reeide^  and  upon  her  refoaal  to  do  ao  without  lawful  eaaae^ 
while  domiciled  in  the  aame  atate^  the  hoaband  ia  astitled  to  a  diTwoa  • 
€i  thorOm 


Tee  opinion  states  Uio  flftotB. 

J.  MagnSf  for  the  plaintiff 

B.  B&rmudeXf  for  tho  defendant. 

Bj  Ooorti  YooRHiss,  J.  The  plaintiff  sues  Us  wife  far  a  sep* 
aration  from  bed  and  board  on  the  groond  of  abandonment. 
He  alleges  that  he  married  her  in  the  month  of  June,  1845,  bk 
the  oitj  of  New  York,  where  she  still  resides;  that  in  1852  h» 
left  New  York  on  business  and  went  to  the  republic  of  Mezioo;. 
that  in  1854  he  oame  to  and  established  his  residence  in  the  oitjr 
of  New  Orieana^  where  he  has  resided  ever  since,  of  which  h» 
has  informed  his  wife^  and,  giving  her  a  formal  notice  that  h» 
was  ready  to  receive  her,  desired  to  know  whether  she  was  will- 
ing or  not  to  come  and  join  him  heroi  to  which  she  has  given 
an  evasive  answer,  equivalent  to  a  refusal;  and  that  her  lon|p 
absence  from  the  matrimonial  domicile  has  no  lawful  cause. 
His  petiticin  concludes  with  a  prayer  that  she  be  cited,  through 
a  curator  ad  hoe^  and  that,  after  the  usual  proceedings,  a  sepa» 
lation  fbom  bed  and  board  be  decreed  in  his  favor  against  her» 

Mi 


I 
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Tlie  oaiator  ad  koc^  i^ppointed  bj  the  judge  m  qua,  ezoepted  to 
die  pLuntiff's  petition^  on  tks  ground  that  it  diieloeed  no  oante 
of  aotion. 

The  court  bdow  haiing  miuntained  the  ezoeption,  the  plain- 
tifPhes  appeeled* 

"SepMmtian  grounded  on  ahandonment  bj  one  of  the  nuuv 
fied  peffBODa  can  be  admitted  onlj  in  the  ease  idien  he  or  she 
haa  withdrawn  himself  or  herself  from  the  common  dwelling 
withoat  lawful  canae^  haa  conatantlj  refoaed  to  return  to  Hto 
with  the  other,  and  when  audi  refbaal  ia  made  to  appear  in  the 
manner  hereafter  directed:"  Git.  Code,  141* 

Under  thia  article  of  the  code,  we  do  not  think  the  preaent 
action  ia  maiffitainabK  Unleaa  hj  a  fiction  of  law,  it  ia  difficult 
to  perceive  how  the  defendant  can  be  conaidered  aa  having 
withdrawn  from  the  common  dwelling,  when  it  ia  alleged  by  her 
huaband  that  she  still  reaidea  in  New  York,  where  the  marriage 
waa  contracted.  It  ia  then  certain  that  the  abandonment  or 
oooae  of  action  did  not  originate  since  the  plaintiff  acquired  hia 
alleged  domicile  in  thia  state. 

In  Bduxarda  v.  Orernif  9  La.  Ann.  317,  thia  court  decided  that 
no  juriadicticn  could  be  exerdaed  in  this  state  over  causes  of 
divorce  which  aroae  while  the  partiea  were  domiciled  in  another 
state.  And  this  would  aeem  to  be  the  doctrine  generaUj  recog- 
nised by  the  atatea  oi  thia  Union,  whose  jurisprudence  we  have 
consulted  on  the  question.  Indeed,  in  some  oases  it  has  been 
held  that  a  foreign  judgment  <tf  divorce  a  vineulo  matnmonii  did 
not  have  the  effect  of  dissolving  marriage  where  it  was  contracted, 
although  rendered  while  the  parties  were  domiciled  within 
the  jurisdiction  of  the  court  rendering  such  judgment:  Borden  v. 
Fitch,  15  Johns.  121  [8  Am.  Dea  225];  Oreenlaw  v.  Greenlaw, 
12  N.  H.  200;  SmUh  v.  SmUh,  Id.  80;  Cheatham  v.  Cheatham, 
10  Ma  296;  Hanover,  InhabUanis  of,  v.  Turner,  14  Masa.  229 
[7  Am.  Dec.  203];  Eaniean  v.  Hanriean,  19  Ahk  499.  The  wife 
is  certainly  bound  to  live  with  her  husband,  and  to  follow  him 
wherever  he  chooses  to  reside;  hence  it  follows,  we  think,  that 
her  refusal  to  do  so,  while  domiciled  in  this  state,  without  a  law- 
ful cause,  would  entitle  the  husband  to  a  separation  from  bed 
and  board. 

Judgment  affirmed.     Rehearing  refused. 


Mabbiaoi  CoiTTBAcr  MAT  Bi  DiBBOLVZD  in  WlBoondii,  where  the  marriage 
and  osoM  of  divoroe  oooarred  in  another  state^  although  the  defendant  hee 
never  been  a  reeident  of  nor  served  with  prooeis  in  Wiaoonsin:  ffubbeil  v. 
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HvbbeUf  62  Am.  I>e&  702»  and  citations  in  note  705;  see  also  note  to  Frarjf 
▼.  Fra/ry^  32  Id.  896;  and  Dont^f  t.  Domeg^  Id.  767,  note  771. 

Win's  XaakL  DomoiLa  n  Teat  of  hxb  Husband,  altlMmgh  she  maj  l>e 
aotnally  residing  at  another  place:  Haimlcm  t.  HairUomt  61  Am.  Dea  59i 
and  note  638L 


Pena  V.  ^EW  Orlhans  and  Baltimore. 

[U  LOUUIAXA  AnVAL,  80l] 

DooinaovT  as  Follows,  boko  WBimN,  Sionmd,  ahd  Datkd  entirely  bj 
the  hand  of  the  testator,  is  valid  as  his  olographic  will  or  codicil:  *'  $100^* 
000.  New  Orleans,  January  25,  1848.  Four  years  from  and  after  my 
death,  I  hereby  authorise  and  direct  (and  will)  my  executors  to  pay  unto 
IHnois  Pena  one  hundred  thousand  dollars,    John  McDogogh." 

POffRRiOB  Will  oavkot  bb  Rbjbgtkd  because  inconsistent  with  a  previous 
one,  nor  for  inoonaistency  with  expressed  sentiments  of  the  testator,  and 
suspicions  are  not  permitted  to  counterbalance  the  testimony  of  nume^ 
ous  and  uncontradicted  witnesses. 

Pabtioulab  Lboateb  is  Ehtitlxd  TO  Ihtbbbst  upon  his  legacy  before  suit 
brought  to  recoTer  the  same,  only  when  his  case  is  within  the  prorisiioiiB 
of  artide  1624  of  the  Louidana  code. 

The  facts  are  contained  in  the  opinion. 
3&mjamin,  Brad/ordf  and  Finnsy^  for  the  plaintiff. 
(7.  RaBeUu8  amd  Owrgt  Eus^My  for  the  defendants. 

By  Coorty  Buchanan,  J.  The  answer  of  the  defmidants 
specially  denies  that  the  paper  which  the  plaintiff  alleges  and 
pretends  to  be  the  last  will  and  testament  of  John  McDonpgh 
is  a  genuine  instroment,  written,  dated,  or  signed  by  the  said 
McDonogh. 

Six  witnesses,  Grivot,  RoseUas,  Masoreaa,  M.  Bamett^  sen^ 
M.  Bamett,  jnn.,  and  Faures,  testify  that  they  are  well  ao- 
qnainted  with  John  McDonogh's  handwriting,  and  have  seen 
him  sign  his  name.  They  believe  the  instrament  sued  upon  to 
be  wholly  in  the  handwriting  of  John  McDonogh. 

No  witness  has  testified  to  a  contrary  belieil 

The  genuineness  of  the  document  appears,  therefore,  to  be 
established. 

The  answer  also  denies  that  the  document  sued  upon,  if 
genuine,  would  be  valid  in  law  as  a  last  will  and  testament. 

That  document  is  of  the  following  tenor. 
«<$100.000.  Nbw  Oblbans,  January  25,  1848. 

"Four  years  from  and  after  my  death,  I  hereby  authorize  and 
direct  (and  will)  my  execatcmi  to  pay  unto  Francis  Pena,  one 
hundred  thousand  dollars.  John  McDonogh." 
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The  provisions  of  the  law  of  Louisiana  upon  the  form  of 
testamentary  dispositions,  so  fkr  as  applicable  to  the  present 
case,  are  found  in  articles  1563  and  1581  of  the  civil  code. 

Article  1563,  paragraph  3:  An  act  of  last  will,  hj  which  an 
individual  disposes  of  his  propertj,  or  of  part  thereof  in  any 
manner  whatsoever,  whether  he  has  instituted  an  heir  or  only 
named  legatees,  whether  he  has  or  not  charged  any  one  with  the 
execution  of  his  last  will,  is  oonsidei'ed  as  a  testament  if  it  be 
in  other  respects  clothed  with  the  formalities  required  by  law. 

Article  1581 :  The  olographic  testament  is  that  which  is  writ- 
ten by  the  testator  himself.  In  order  to  be  valid,  it  must  be 
entirely  written,  signed,  and  dated  by  the  hand  of  the  testator.  It 
MB  subject  to  no  other  form,  and  may  be  made  anywhere,  even  out 
of  the  state. 

The  document  in  question  is  an  act  of  last  will — ^for  it  is  in- 
tended to  be  operative  only  four  years  after  the  signer's  death. 
It  dbposes  of  a  part  of  the  signer's  property,  namely,  a  specifio 
eum  of  money.  It  disposes  of  that  sum  in  favor  of  a  particular 
{lerson,  the  plaintifil  This  la  equivalent  to  a  nomination  of 
that  person  as  legatee  of  that  sum.  The  executors  of  the  signer 
^executors  appointed  by  an  anterior  will)  are  ohaiged  with  the  exe> 
cution  of  this  dbposition. 

Finally,  being  written,  signed,  and  dated  entirely  by  the  hand 
of  John  "NLoDanogltif  it  is  valid  as  his  olographic  will  or  oodioiL 

The  argument  of  the  counsel  of  defendants  has  turned  prin- 
cipally upon  cironmstanoes  which,  as  they  contend,  create  a 
presumption  that  the  document  sued  upon  is  not  genuine. 
Those  circumstanoes  are  the  declarations  of  John  McDom^h, 
made  to  various  persons  at  many  times,  as  to  certain  peculiar 
views  of  that  gentleman  upon  the  subject  of  legacies  to  indi- 
viduals;  the  inconsistency  of  this  large  legacy  with  the  pre- 
existing will  of  John  McDonpgh;  the  tardy  disdosore  by  plaintiff 
of  the  poasesaion  of  so  important  a  document;  and  the  condition  and 
appearance  of  that  document  as  it  is  presented. 

1  and  2.  It  would  seem  that  John  McDonogh  frequently  ex- 
pressed the  opinion  to  his  intimate  friends  that  more  good  arose 
from  testamentary  devises  to  classes  of  persons  than  to  individ- 
uals; and  that  this  was  the  leading  idea  of  his  will,  dated  in 
1838,  and  reported  in  full  in  8  La.  Ann.  174,  there  can  be  no 
question.  But  we  can  hardly  reject  a  posterior  will  merely  for 
inconsistency  with  a  previous  one,  nor  even  for  inconsistenoy 
with  expressed  sentiments  of  the  testator.  Ten  years  had 
elapsed  between  the  date  of  the  two  testamentaxj  dispositionsy 
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and  MoDonogh  might  have  had  reasons,  which  he  did  not  chooas 
to  avow,  for  making  an  exception  to  his  general  role  of  action 
in  favor  of  this  plaintiff. 

A  more  serious  difficulty  is  presented  bj  the  two  hst  groonds 
of  aigamenti  It  is  tmly  surprising  that  the  plaintifl^  a  resi- 
dent of  New  Orleans  when  John  MbDoncgh's  snooession  was 
opened,  and  his  exeontors  qualified,  shoold  have  never  com- 
municated to  those  executors  the  fact  of  his  posneniion  of  a 
document  so  important  to  himself,  and  which  upon  its  ftce  was 
directed  to  those  executors;  that  he  should  have  suffered  those 
executors  to  go  out  of  office;  the  four  jears  for  the  payment  cf 
his  legacy,  and  two  years  longer,  after  McDonogh's  death,  to 
elapse,  without  disolosrog  to  any  mortal  the  existence  of  such 
a  documenti  Not  a  syllable  of  explanation  is  offered  by  the 
plaintiff  of  this  delay  in  urging  his  daim. 

Again:  the  document  which  has  been  brought  up  with  the 
record  for  our  inspection  does  not  appear  to  have  been  carefully 
kept,  as  one  mi^t  naturally  expect;  but  is  discolored  as  if  by 
moisture,  creased  as  if  worn  in  the  pocket  for  a  long  time^  and 
in  parts  almost  ill^ble. 

We  would  have  been  better  satisfied  with  some  evidence  ex- 
planatory of  the  conduct  of  plaintiff,  so  little  in  accordance 
with  the  usual  springs  of  human  action,  at  least  with  that  most 
powerful  of  all — self  interest.  We  concede  the  suspicion  which 
may  attach  to  the  appearance  of  this  small  scrap  of  paper  as  the 
title  to  a  large  fortune.  But,  after  all,  suspicions  are  not  per- 
mitted  to  counterbalance,  in  the  judicial  mind,  the  testimony  of 
numerous  and  uncontradicted  witnesses.  It  is  in  the  recollec- 
tion of  some  of  ns  that  a  dirty  fraction  of  a  half-sheet  of  fools- 
cap was  the  vehicle  for  the  devise  of  the  large  fortune  of  the 
late  Chief  Justice  Martin.  A  similar  eccentricity  in  John  Mc- 
D/mogh,  which  made,  in  his  case,  a  bit  of  paper,  barely  large 
enough  for  a  promissory  note,  the  repository  of  an  olcgraphio 
will,  may  have  communicated  itself  to  the  beneficiary  of  that 
will,  and  been  the  cause  of  his  concealing  its  existence  until 
six  years  after  the  death  of  the  testator.  We  do  not  find  ia 
these  circumstances  sufficient  reason  for  reversing  the  judgment 
of  the  district  court. 

The  appellee  has  filed  an  answer  to  the  appeal,  praying  aa 
amendment  of  the  judgment  by  allowing  interest  ftoim  the 
twenty-sixth  of  October,  1854,  instead  of  from  judicial  demand^ 
IS  awarded  by  the  district  judge. 

The  appellee  is  not  entitled  to  the    amendment    prayed    for* 
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Interest  is  oolj  due  upon  {Murtica]«r  legadee,  before  a  suit 
brouc^t  for  the  aame^  in  the  two  oases  provided  in  article  1624 
of  the  coda.  The  legaojr  under  oonaideration  is  not  within  the 
tenns  of  that  article:  See  case  of  FhiAer'g  Suooemon,  Oppo- 
Men  o/Duquetmjff  13  La»  Ann.  20,  ktelj  decided. 
Judgment  affirmed,  with  oosta. 


QLomuraio  Will,  what  neoetiazy  to  oonitltatei  See  Hmi  t.  Hmt,  17 
Am*  Deo.  438;  Lagrtne  r,  Merte,  52  Id.  088;  and  note  082;  Mmttm  t.  Tm^ 
teyt  65  Id.  646»  and  notou 

InnsnON  TO  Rsvokb  must  Atrab  clearly  and  meqnifooallyy  in  order 
to  effect  a  rerooatioa  of  the  wOl:  W\kojp%  APP^  63  Ajb.  Deo.  587,  and  note 
a02;  see  a]M>  iTetioii  ▼.  Jfe<?{feri,  48  Id.  na  In  Suooeition  qf  Beard,  U  Ia. 
Ann.  122,  the  oourt  say,  in  rdatioii  to  the  following  doooment,  ''Due  Mra. 
Sarah  K  Andrews  the  sun  of  two  thousand  five  hundred  dbUars,  peyaUe  to 
her  order  oat  of  the  prooeeds  of  my  estate  aftor  my  death.  New  Orleans, 
Jane  15,  1855.  J.  A.  Beard" — ^whioh  had  been  admitted  to  probate  as  a  will, 
on  the  authority  of  the  pfindpal  oase,  by  the  distriot  oourt:  "Not  to  mention 
other  points  of  distinotion,  it  is  soflloieat  to  say  that  in  the  oase  quoted  there 
was  a  dsfisee  named,  to  wit^  Itamais  Pens,  while  in  the  prussnt  so-osUsd  will 
there  ii  no  derisea" 


Thomas  v.  Ship  Mobnino  Oloby  and  OwNrata 

ps  hasmuMA  Ammomih  Mi] 

Ccxiasinr  fiAMtf^  mat  Lnm  ms  Oommoh-law  BaroHsuiLiTr  by  speoisl 

notioe  of  the  extent  of  the  liability  whioh  he  means  to  assume;  and  wheu 

his  liahflity  is  so  limited,  the  shipper  must  prove  negUgenoe  or  fault  on 

the  part  of  the  oanisr,  before  he  oaa  rsoorer  the  value  of  goods  lost  o» 

Thx  opinion  contains  the  fieusta. 
Suni  and  Denegre,  for  the  plaintift 
SinglUan  and  Claek^  for  the  defendant. 

By  Courts  Bugbahah,  J.  Plaintiff  claims  of  deCmdants  for 
loss^  occasioned  by  leakage,  upon  a  shipment  of  brandies  per 
ship  Morning  Oloryi  from  Bordeaux  to  New  Orleans.  The  ship- 
ment coiudstent  of  twenty-fivo  half-pipes,  twenty-fiTe  quarter* 
pipes,  and  other  packages. 

On  the  arrimd  of  the  ship  at  her  port  of  destination,  and  the 
unloading  of  her  cargo,  it  was  found  that  three  of  the  half-{>ipee 
mentumed  in  the  bill  of  lading  were  entirely  empty,  and  a  quar- 
ter-pipe partially  so.     The  witnesses  are  of  opioion  that  these 

iks  were  crushed  by  the  pressure  of  cargo- 


\ 
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The  defenae  is  pat  upon  two  groundfl :  1.  That  the  bill  of  lading 
contained  the  following  daoae:  ''Not  aooountaUe  for  leakage.** 
2.  That  bj  the  onatom  of  the  port  of  Bordeanz,  which  waa  observed 
in  the  ease  of  this  ship,  the  stowage  of  the  oaigo  was  done  b j  stere* 
dores  employed  and  paid  bj  the  shippers  of  the  cargOi 

1.  The  common  caniery  under  the  oommeroial  law,  is  answenable 
for  all  losses  that  do  not  fiedl  within  the  excepted  cases  of  the  act  of 
God  (perils  of  the  seas)  or  of  public  enemies.  But  the  tendency 
of  the  more  modem  decisions  has  been  to  permit  the  caiiier  to  limit 
his  responsibility  by  special  nodoe  of  the  extent  of  the  liability 
which  he  means  to  assume.  The  goods  in  that  case,  says  Chancellor 
Kent  (Ck>m.,  lect.  40),  are  understood  to  be  deliTered  on  the  footing 
of  a  spedal  contract:  Story  on  Baiho.,  sec.  549;  Angellon  Oarriers, 
sec  220. 

In  conformity  with  these  authorities,  under  a  danse  in  a  bill  of 
lading  ''not  accountable  for  leakage,"  it  was  lately  held  by  Mr. 
Justice  Campbell,  sitting  in  the  circuit  court  of  the  United  States  in 
this  city,  that  the  shipper  was  bound  to  prore  n^ligence  or  £EMiit  in 
the  carrier  before  he  could  recover  the  value  of  certain  glass  show, 
cases  conveyed  on  freight  from  Philadelphia  to  this  port^  and  deliT- 
ered broken:  Iferryman  y.  Brig  May  QuMtk 

The  doctrine  thus  sanctioned  by  precedent  seems  conformablo 
to  the  general  principle  that  in  whatever  manner  a  man  has 
bound  himself  towards  another  he  shall  remain  bound.  The 
clause  in  the  bill  of  lading  limiting  the  responsibility  of  the 
carrier  is  not  to  be  understood  as  having  exempted  him  from  lia- 
bility for  leakage  occasioned  by  the  fault  or  negligence  of  him- 
self or  his  agents,  but  as  throwing  upon  the  bailor  the  burden  of 
proof  of  such  fault  or  negligence  as  a  prerequisite  to  recovery  under 
the  contract:  Ntfio  Jwwy  Steam  Ha/o.  Oa,  v,  Merehani^  Bank,  6 
How.  384. 

The  fault  which  is  imputed  to  the  ship  in  argument  is  bad 
stowage  of  cargo,  causing  an  undue  pressure  upon  the  casks 
in  the  lower  tier.  The  proof  of  bad  stowage  is  not  satis&ctory. 
The  Morning  Glory  was  a  very  large  ship,  of  upwards  of  one 
thousand  one  hundred  tons  burden.  Her  cargo  consisted  of  two 
thoasand  five  hundred  and  nineteen  casks  of  wine  and  brandy. 
Tho  casks  in  her  lower  hold  were  stowed  six  or  seven  tiers  deep, 
upon  a  bed  of  ballast,  and  properly  dunnaged.  The  ship  expe- 
rienced very  rough  weather  on  her  passage  from  Bordeaux  to 
New  Orleans,  with  a  very  heavy  head  sea,  causing  her  to  pitch, 
bows  under.  Her  cargo  does  not  appear  to  have  shifted,  but 
some  of  the  quoins  worked  out  troia  between  the  casks.     The- 
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pori-wazden,  MoOenen,  an  ezperiimoed  wawnan^  gi?«B   it  as 
opiniaii  that  ilie  loaa  bj  leakage  iras  nnallflr  in  pzaportioii  to  the 
aiae  of  the  cargo  than  ia  usual  in  shipa  fixim  Boideanz. 

3.  The  aeoond  groond  taken  ia,  that  the  ship  ia  not  liaUe  in  this 
inatanoe  for  the  stowage  of  the  cargo,  admitting  it  to  have  been 
defeotiTe;  beeanae^  hj  the  oostom  of  the  port  of  Bordeanz,  the 
charterer  of  the  vosaol,  or  the  broker  who  prooorea  the  cargo^  acting 
for  the  ahippeniy  haa  a  zeoogniaed  right  to  employ  the  stevedore  who 
loads  the  ahip. 

Hie  proof  of  Uua  custcm  hi  entizelj  conoliiaiTa  It  appears 
from  the  testimonj  of  manj  ship-masters  in  the  Bordeaux  trade 
that  the  right  of  the  ahipper,  or  his  agent  the  ahip-broker,  to 
emplo7  his  own  stevedore  to  load  the  cargo  has  been  sustained, 
in  spite  of  the  opposition  of  masters  of  American  Tcssoh,  in 
that  port  It  is  also  proved  that  the  Morning  Oloiy  waa  loaded 
on  this  vojage  bj  a  stevedore  employed  hy  the  shippers  of  the 
caigo.  This  evidence  may  afford  an  additional  reason  for  the 
insertion  of  the  dause  of  limitation  of  the  carrier^s  responnlul- 
itji  which  we  find  in  the  bill  of  lading.  Aa  the  canier  had  no 
control  of  the  loading  of  his  ahip,  it  seems  but  natural  that  he 
ahould  stipulate  not  to  be  liaUe  for  the  finult  or  incompetencj 
of  the  person  who  loaded  her,  and  which  penon  was,  in  truth, 
the  servant  or  agent  of  the  opposite  party  in  the  contract  of 
affreightment. 

Judgment  affinned,  with  costs. 

OoLB,  J.y  delivered  a  concurring  ^qxlnicn. 
MxRBiCK,  C.  J.|  concurred. 

OoMMOR  Gabrtsb  MAT,  BT  Spiozal  GoMmAcr,  limit  hk  eonuBoa-Iaw  Ha- 
falUty,  sad  sooh  oontmot  may  be  expren  or  implied:  Cooper  v.  Borry^  68  Am. 
Deo.  468,  and  note  480,  oolleoting  other  ouee  in  thii  eeriee;  but  the  harden 
of  proof  is  on  the  carrier  to  show  that  the  Iom  ia  within  the  excepted  atipn- 
lation,  and  that  there  waa  no  negligence:  Baker  v.  BrMieMi,  67  I<L  648,  and 
dtationa  in  note  S60l 


Mabiont  V.  Home  Mutual  Insuranob  Co. 

[18  LODHIAIIA  AVVUAL,   88&] 

Wnnr  Shkbiw  Skizino  Iksfrkd  Vbssbl  Ervacn  IirsuRANcni  to  cover 
harbor  riaka,  and  tbia,  together  with  the  inaniance  held  by  the  ownera, 
ezoeeda  the  amount  named  in  a  prohibitory  clanae  in  the  policy  prorid- 
ing  that  it  ahall  become  void  if  any  interest  already  insured  shall  be  in« 
Bured  to  exceed  a  certain  sum,  tho  interests  insured  are  not  the  same, 
and  the  insurance  policy  cannot  be  avoided  on  the  ground  of  excessive 
insurance. 
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tmnjcsoM  PouoT  on  VnsiL  PBOTZDiaro  that  the  policy  shall  beoooMfwd 
upon  mngameat,  transfer  of  interest^  or  chaage  of  oommand,  eaimet  bt 
aroided  on  the  groond  that  a  aeUnre  of  the  ▼easel  by  the  sheriff  irotks  a 
cfaanga  in  the  command. 

Whxbi  Iksubkd  VnaBL  a  Laid  up  zv  Fobt  usixBt  Snzina^  tibe  polioj 
nndw  wfaioh  she  was  insnred  oannot  be  avoided  on  the  groond  that  die 
was  ivitfaoiit  master,  officers,  or  crew  at  the  tune  of  the  firs  and  loei, 
when  snch  groond  is  based  upon  a  daose  in  the  poU^  by  which  the 
aasnred  agrees  that  the  Tessel  insured  shall  be,  dozing  the  oentinoanne 
of  the  policy,  sofficiently  found  in  tabkle  and  appurtenances  thento^  and 
completely  pnmded  wilJi  master,  cffioen,  and  crew. 

The  facts  are  stated  in  the  opinion. 

Beiyaminf  3rtk(ford,  and  Finney,  and  C.  A.  Ta/jflor,  for  the 

plaintiff. 

L,  HufUon,  and  Singleian  and  Clack,  for  the  defendants. 

By  Courts  Bvceaxax,  J.  On  the  tenth  of  May,  1856|  Thomas 
Keefe,  for  the  acooont  of  the  owners  of  the  steamboat  S.  F.  J. 
Trabne,  effected  an  inauianoe  with  the  defendants  in  the  sum 
of  five  thousand  dollars,  loss,  if  any,  payable  to  plaintiff^  upon 
the  hull,  engine,  fnniitare,  and  appurtenances  of  said  steam- 
boat, valued  at  thirty-five  thousand  di^lais,  to  navigate  the 
Mississippi  ziyer  not  above  Alton,  and  on  the  Ohio  liver  not 
above  Louisville,  for  one  year  from  date  of  insnranee.  BefSno 
the  expiration  of  the  risk  the  steamboat  Trabue  was  seiMl  for 
debt,  and  while  in  the  custody  of  the  sheriff,  in  the  port  of  New 
Orleans,  was  totally  destroyed  by  fire,  being  one  of  tiie  penhi 
ii^ured  against^  on  the  nineteenth  of  April,  1856. 

The  defendants,  being  sued  on  the  policy,  pleaded  in  defense; 

1.  That  while  the  policy  sued  upon  was  running  and  unexpired, 
other  insurance  was  effected  on  said  boat  in  the  Oresoent  Mutoal 
Insurance  Company  for  twenty-two  thousand  ^Ye  hundred  dol- 
lars, which,  together  with  the  amount  insured  by  defendants, 
exceeded  the  sum  of  twenty-five  thousand  dollars;  whereby  the 
policy  sued  upon  became  null  and  void  by  the  terms  thereof; 

2.  That  in  consequence  of  the  sdzure  made  by  the  sherifi^  the 
command  of  the  boat  was  taken  from  the  master  theceo^  with- 
out the  consent  or  appirobation  of  defendants,  which  was  a 
change  in  the  command  thereof;  whereby  the  poUcj  became  null 
and  void  by  its  terms;  3.  That  there  was  no  commander  in 
charge  of  the  steamboat  Trabue,  and  that  no  person  was  on  her 
at  the  time  she  took  fire  and  was  destroyed;  whereby  defendant 
was  released  from  liability;  4.  (By  a  supplemental  answer.) 
That  at  the  time  of  the  alleged   loss  the  Trabue  was  not  com- 
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|)eteatlj  ptorided  with  master,  oflken^  and  orew,  and  waa  not 
fiufBoifintlj  ptorided  witb  tabkle  and  appnrtwianows  as  atipulated  in 
thepdlioj. 

1.  The  pbliioj  sued  on  oontaina  the  following  ohuiae:  ''And  it  la 
herebj  further  agreed  that  this  pdlipj  shall  become  Toid  npon  aaaigii- 
ment  thereof,  tranaftr  of  interest,  or  change  of  command,  or  if  any 
other  insurance  be  made  npon  the  interest  hereby  insured,  which 
together  wifch  this  insurance  shall  exceed  twenty-fire  thousand  dot" 
lars,  nnleas  the  consent  of  this  company  thereto  be  obtained  and 
indorsed  thereon. 

It  appears  that  the  boat,  having  been  sabseqoently  seised  by 
the  aheri^  John  M.  Bell,  a  pbHcy  of  insurance  was  effected  by 
him,  in  his  official  otngmAty,  with  the  Crescent  Ilatoal  Tnsnrance 
Company,  in  the  som  of  tw«oty4wo  Jhoosand  five  hundred  dol- 
lars, to  cover  a  harbor  liak,  in  the  port  of  New  Orleans,  for  one 
month,  Ti&,  from  the  second  of  April,  1866,  to  the  second  of  May, 
1856. 

l£r.  Bloawnan,  the  deputy  aheri^  states  that  ''this  policy  waa 
taken  out  upon  the  notification  of  Mr.  flhannon,  who  waa  the  second 
eeiflng  creditor;  that  he  wished  the  sheriff  to  eflfoct  insurance 
open  the  boat  for  his  protection;  and  witness  and  Mr.  Bell 
made  a  calculation  for  the  daims  against  the  Trabue,  and  Mr. 
Bell  thereupon  iook  out  the  pdioy  for  twenty-€wo  thousand  fire 
hundred  dQUars." 

Mr.  Bell  himself  states  that  he  did  not  effect  the  insurance  at  the 
request  of  the  owner  of  the  boat;  nor  even,  so  fiur  as  he  knowa^  with 
the  knowledge  of  the  owner. 

IVom  this  evidenoe^  it  appears  that  the  insurance  in  the  Ores- 
cent office  was  not  effected  upon  the  same  interest  which  waa 
insured  by  defendants,  namely,  the  interest  of  the  ownera  of  the 
tKMt,  who  were  defendants  in  the.  selsura.  This  insurance  did  not, 
Iherefbrey  &11  within  the  prdhibitoiy  dense  of  defendants^  policy 
above  quoted. 

2.  It  is  next  contended  that  the  command  of  the  boat  waa 
changed  by  the  effect  of  the  seiaure  made  by  the  sheriffl  This 
appears  to  ua  a  veiy  mtKmii%mA  construction  of  the  clause  in  the  pol- 
icy referred  ta  Ihe  m^^wiwg  and  intention  of  the  parties  to  the 
inmifiince  evidentiy  was,  that  the  assured,  the  owners  of  the  Tra- 
bue,  should  only  employ  in  the  navigation  of  their  vessel,  as 
master,  a  person  known  to  and  who  possessed  the  confidence  of 
the  underwriters.  For  this  reason,  the  name  of  the  commander, 
at  the  date  of  the  policy,  is  expressed  thereia.  We  find  by  an 
indorsement  on  the    back  of  the    policy    that    akmther    persoa 
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luuned  had  bean  sabstttoted  to  ilie  origmal  maiter,  with  the 
coDfleiit  of  the  defendants;  and  this  new  master  appears  to  ha^fr 
been  both  oommander  and  owner  at  the  tune  of  the  aeuiirB. 
The  ooatodj  of  the  boat  derolTed  upon  the  aheriff  bj  the  fiust  of 
Beisare^  and  so  long  aa  the  aeiEore  oontinaed;  beoanae  that  oA- 
ear  waa  leeponaible  that  the  boat  ahoold  not  be  removed  beyond 
the  jm?iadietion  of  the  eonrt  in  which  the  aeiEore  waa  mada. 
Bat  this  Teiy  responaibilitj  exdndes  the  idea  of  the  "oommand*^ 
of  the  boat  being  in  the  aherifi^  in  the  aenae  of  the  polity.  For 
it  waa  evidentlj  impoesTble  that  the  sheriff  shoold  navigate  the 
Missiarippi  aa  high  aa  Alton,  or  the  Ohio  aa  far  aa  LoniaviUe^ 
with  the  boat  in  hia  charge.  Oaptain  White  waa  no  leas  com* 
mander  of  the  Trabne,  on  account  of  the  aeizare  made  bj  the 
aherifi^  and  he  could  at  any  moment  have  pot  an  end  to  that 
aeizare  by  satiafiring  the  daima  for  which  the  boat  waa  aeiaed. 
The  right  of  a  creditor  to  seiaa  a  vessel  is  a  right  secored  and 
r^golated  by  kw.  We  have  been  referred  to  no  authority  for 
the  doctrine  that  the  exeroiae  of  this  legal  right  avoided  an  in* 
Boranoe  upon  the  veasd,  effected  for  the  benefit  of  the  owner. 

The  third  and  fourth  plea  are  sabstantially  the  same.  They 
amount  to  a  denial  of  seaworthinessy  by  reason  of  there  not 
being  a  crew  on  board  at  the  time  of  the  fire;  and  are  baaed 
upon  the  oUuse  of  the  policy  by  which  the  assured  agrees  ''that 
the  boat  aforesaid  is  and  shall  be,  during  the  continuance  of  thia 
policy,  suffioieatly  found  in  tackle  and  appurtenances  thereto, 
and  competently  provided  with  maater,  officers,  and  crew.  Thia 
dauae  is  of  universal  use  in  marine  polioies.  Its  effect  upon  the 
condition  of  a  boat  laid  up  under  sdzure,  in  the  port  of  New 
Orleans,  was  considered  in  the  caae  of  BA  v.  WwUim  Mwrvikt 
mnd  Fire  /iw.  Co.,  6  Rob.  (La.)  446  [39  Am.  Dea  642].  The 
court  said:  ''When  engaged  on  a  voyage,  or  lying  in  port  re> 
ceiving  and  discharging  cargo^  it  ia  proper  that  a  boat  ahould 
be  properly  officered  and  manned;  but  when  laid  up^  it  ia  not 
ahown  to  be  necessary  or  usuaL** 

The  judgment  of  the  district  court  ii  therefiiro  reversed;  and 
it  is  a4iudged  and  decreed  that  plaintiff  and  appellant  recover 
of  defendanta  and  appdleea  five  thooaand  doDars^  with  kgai 
Interest  from  the  nineteenth  of  June^  18M^  untQ  paid,  and  costs 
in  both  courts. 


DousLB  ImnuircB*  wnnr  wnj.  avoid  Pmuon  Ownwjr  TM  Ok  v. 
Swdtcm  JNmt  Itu,  Oo.,  09  Ajb.  Deo.  172;  Wanedtt  Btmk  v.  MmFffimd  #W 
Im.  a».,  Id.  145,  and  not<u 
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[IS  LOOXHAVA  AXKUAMt,  101.] 

Piupmna*  d  hot  Bound  to  Yivld  Paet  of  Hia  Son.  for  the 
tion  of  a  levee  for  the  pnrpooe  of  reclaiming  overflowed  landa, 
■noh  levee  waa  not  necessary  originally  to  prevent  hia  lands  from  inon* 
dation,  bat  waa  rendered  neoeasary  by  the  closing  of  a  bayon  for  the  pnr-^ 
pose  of  reoUiming  lands  belonging  to  the  state  or  individuals. 

VnRD  Rzoarra  mat  bb  DrvBariD  not  only  by  a  change  or  destraotion  of 
the  title  to  property,  bat  also  by  the  destrnction  of  the  property  itself. 
Sach  deotniction  may  be  said  to  take  place  when  the  property  ia  ren* 
derad  onfit  for  the  object  for  which  it  waa  intended. 

Thk  facts  are  stated  in  the  opinion. 

Crain  cmd  NuUy  for  the  plaintiff. 

Land  and  Wiftans,  and  Hinian  and  Smithy  for  the  defendants^ 

By  Court,  Colb,  J.  An  aot  of  the  legislature,  approved  March 
19,  1857,  Seas.  Acts  1857,  p.  269,  authorixed  the  third  swamp- 
land oommisdoner  to  close  Pascagoola  and  other  bayous,  agreeabl  j 
with  the  provisions  of  ''an  act  to  reclaim  and  drain  the  over- 
flowed lands  in  the  state  of  Louisiana,"  Na  133,  approved  the 
sixteenth  of  March,  1854.  The  tenth  section  of  this  aot  made 
it  the  duty  of  the  engineen,  in  their  respective  districts,  to  deter- 
mine the  locality,  extent,  and  dimenmons  of  the  necessary  levees 
and  dndns  to  reclaim  the  swamp  and  overflowed  lands  of  the 
state. 

It  is  admitted  by  the  paxties  ''that  the  defendants,  under  a 
oontraot  with  the  swamp-land  commissioner,  are  about  to  enter 
on  iha  land  of  plaintiff  and  build  a  levee  along  the  bank  of 
bayoa  Flasoagonla,  about  five  hundred  yards  in  length,  cutting 
off  five  or  mx  acres  of  plaintiff's  land  in  the  parish  of  Caddo, 
which  land  is  and  has  been  planted  in  cotton;  that  they  will  dig 
ap  the  earth,  and  render  the  said  five  or  six  acres  entirely 
worthless;  that  said  land  u  a  part  of  the  best  portion  of  plain- 
tiff's land,  and  is  worth,  with  the  crop,  eighty  dollars  per  acre; 
that  the  said  defendants  are  about  to  build  a  levee  or  dam 
across  said  Pascagoula  bayou,  in  order  to  prevent  the  water  of 
Bed  river  from  running  down   said  bayou,  which  is  a  natural 
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outlet  of  aaid  waters;  that  in  a  high  stage  of  water  a  large  to!- 
ame  of  water  passes  down  said  bayou;  that  the  effect  of  closing 
its  month  will  be  to  raise  the  water  on  plaintilTs  land,  rend«r- 
ing  the  whole  of  his  land  more  liable  to  overflow  and  injuty; 
that  all  his  best  land  is  immediately  on  the  bank  of  Red  Biver 
and  said  bayou,  and  that  his  plantation  will  be  depreciated  in 
value;  that  the  defendants  avow  their  intention  of  oommendng 
and  prosecuting  said  work,  and  will  do  so  unless  inhibited  by  injone- 
iioi:,  without  paying  or  offering  to  pay  plaintiff  any  compensation  or 
remuneration. 

''The  defendants  propose  to  act  strictly  in  aooordanoe  with 
the  instructions  of  the  engineer  of  the  third  swamp-land  dis- 
trict, who  has  the  control  and  supervision  of  the  work,  and  ia 
pursuance  with  the  act  of  the  legislature  authorizing  said  work  to 
be  done,  but  as  yet  have  not  commenced  work." 

PUintiff  sued  out  an  injunction  to  prevent  the  intended 
action  of  defendants.  The  writ  was  sustained,  and  defendants  have 
appealed. 

It  is  averred  by  pkintiff  that  the  said  acts  of  1854  and  1857  ars 
in  violation  of  articles  130,  131,  and  132  of  the  oonstitution  of 
the  state^  which  make  it  the  duty  of  the  legislature  to  organiss 
a  board  of  public  works,  to  consist  of  four  comnussionera^ 
who  shall  be  elected  by  the  legal  voters  of  the  different  districts, 
and  who  shall  exercise  a  diligont  and  faithful  supervision  of  all 
public  works  in  which  the  state  may  be  interested,  except  these 
made  by  joint-stock  companies. 

It  is  unnecessary  to  decide  the  constitutional  questions  nirni 
by  appellee  on  these  articles,  as  he  appears  willing  to  waivs 
them  in  the  event  he  is  compensated  for  his  injury  previous  to 
the  undertaking  of  the  work,  and  our  view  of  the  case  grants 
him  this  compensation. 

It  is  contended  by  defendants  that  the  constitution  of  1853 
reoogniaoB  the  right  of  the  state  to  construct  levees  and  drains 
to  reclaim  the  swamp  and  overflowed  lands  (article  128),  and 
that  this  power  was  delegated  by  the  act  of  1854  to  the  swamp- 
land commissioners  (R.  S.,  p.  425),  and  that  the  act  of  March 
19,  1857,  specially  authorized  the  works  in  question.  Further, 
that  the  lakes,  navigable  rivers,  and  watercourses  in  the  state 
•re  legitimate  subjects  of  legislation,  whether  the  object  be  to 
close,  open,  or  make  new  channels  or  outlets  for  them,  and  that 
the  constitutionality  of  the  act  of  1857,  under  which  the  defendants 
were  acting,  cannot  be  seriously  controverted. 

The  principal  question  in  the  case  at  bar  is*  whether  tfa^  ooo^ 
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fitzvetioQ  of  ibe  piopond  brw  on  tbe  land  of  i^Mt*^  fir  die 
paipoM  of  oloBiig  the  Paragoula  iMjoay  and  tbe  tolniijiiutt 
of  the  qoaafcity  of  land  aa  ahoum  by  tbe  admfaann  of  fteli^  will 
be  an  expro|giation  of  Ida  pnpoij,  or  a  difaatilmo  of  bia  Toated 
xighfaB,  in  the  aenae  of  artide  105  of  the  oonrtitotMn  of  186S, 
wbioh  ia  aa  folkwa:  "Ko  av  poti  fmdo  law,  nor  maj  law  impair- 
ing  the  dhtigation  of  oontnaot^  ahall  be  paavd,  nor  Toafeed  xig^ia 
be  dLTBatedy  nnkaa  for  pnipoaea  of  publio  ntSity,  and  for  ade- 
quate oompenaation  prerioiialj  made." 

The  detanninatioa  of  thia  propoaition  dapwMb  on  the  aig- 
nifioatian  in  aitUe  106  of  the  worda  *^xm  ireated  righta  be 
diyeated." 

It  ia  afetied  bj  defakfaata  that  wMthwr  the  Vfmnlatnnr  nor 
the  conrta  nnder  the  territorial  or  ataie  goremnMnfta  have  ever 
oooflidered  the  oonatmotiaii  of  leveea  under  atatotory  avthocitj 
aa  the  expgu|iriatMO  of  pnvate  pn^ierlrf  for  pnUio  poxpoaea,  bat 
onlj  aa  matteia  of  polioe  or  adminiatration  for  poblio  wel£ue» 
and  that  the  levee  lawa  oommand  the  riparian  proprietota  on 
the  Miaaiasppi  river  to  oonatmet  leveea  on  their  knda  at  their 
own  ooat^  and  make  no  proviaion  for  anj  oompenaation. 

We  oonoeive,  however,  there  ia  an  naaontinT  difbrenee  between 
the  ohtigatinim  of  proprieton,  nnder  the  general  ayatem  of  levee 
hwB,  and  thoae  of  plaintiff  in  the  pieaent  oaae.  The  levee  lawa 
have  been  enaoted  for  individnal  and  pnblio  ntiUtjr.  The  nae  of 
the  qpaee  of  groond  on  the  banka  of  the  Miwmwmppi  river  neoea- 
aaiy  for  the  making  and  repairing  of  leveea  and  voada  waa  one 
of  the  eonditiona  of  the  ancient  granta  of  knd  on  the  Miana- 
aippi;  and  ''aofficient  depth  waa  alwaya  given  to  each  tract  to 
prevent  the  exerdae  of  the  pablio  righta  hcsok  proving  roinoaa 
to  the  individual:  ZmMr  r.  Parish  ^f  Canaofrdia^  7  La.  Ann. 
150. 

The  fmbAij  of  each  front  proprietor  reqniied  not  only  the  oon- 
atmotiaa  of  a  levee  on  hia  own  land,  bat  alao  on  that  of  hia 
neighbor. 

The  levee  ayatem  of  Tifwiiiiiana  haa  been  devised  and  main- 
tained,  not  for  the  reobmation  of  awamp-IandB,  bat  the  protec- 
tion of  arable  aoQ  from  overflow  and  inimdation.  Each  levee 
haa  been  oonaidered  aa  the  continaation  of  one  great  plan  for 
the  preaervation  of  the  coltiTated  fields  of  the  inhabitania,  or  of 
thoae  that  might  be  brought  into  onltivation.  It  never  haa 
heretofore  been  deemed  a  part  of  the  levee  Bjrstem  that  a  pro- 
prietor  waa  boond  to  yield  a  part  of  hia  soil  for  the  oonstniction 
of  a  levee  for  the  pnrpose  of  reclaiming  overflowed  lands,  when 
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it  was  not  neoeasaiy  originallj  to  prevent  hia  lands  from  innn- 
^lation,  but  only  rendered  so  bj  the  olosing  of  a  bajoi  for  tha 
|>arpo8e  of  reclaiming  the  lands  of  the  state  or  of  indiyiduals. 

It  is  oi^ust  that  improvements  should  be  made  at  the  expenas 
of  one  individoal,  when  he  is  not  to  be  benefited  b  j  them,  and 
when  thej  are  created,  not  for  his  good,  bat  for  that  of  tha 
state,  or  persons  who  may  own  land  on  a  bajou  or  in  its  viciiiitj. 
Money  is  taken  from  him,  without  an  equivalent,  to  enrich  oth- 
ers. Sach  a  system  strikes  at  the  very  foundation  of  the  rights  of 
property,  and  cannot  be  enforced  in  any  nation  which  reqwota 
justice  and  individual  rightSi  The  principle  of  such  a  systam 
would  be  to  make  great  ameliorations,  benefiting  a  large  num- 
her  of  people  at  the  expense  of  the  few  who  might  own  property 
in  the  immediate  vicinity  of  the  works  requisite  to  eflfoct  theaa 
improvements 

In  the  case  at  bar,  pkintiff  is  expected  to  give  his  land  for  tha 
purpose  of  stopping  up  a  bayou  and  making  a  levee.  Why  is 
lie  called  upon  rather  than  anotherf  The  only  reason  that  can 
be  given  is  because  his  possessions  lie  where  the  work  is  to  ba 
done,  which  is  to  be  the  source  of  riches  for  the  proprietors  of 
lands  at  a  distance  from  him.  K  such  a  principle  were  adopted, 
there  woyld  be  no  protection  for  individual  proprietors.  Wa 
admix  that  a  proprietor  who  owns  lands  in  caving  bends  may  ba 
obliged,  from  public  necessity,  to  construct  his  levee  so  fieur  back 
«s  to  dimimsh  materially  his  arable  land;  but  this  case  is  esasa- 
tially  different  from  that  now  under  consideration. 

There  is,  therefore,  no  principle  in  the  levee  laws  in  this  state 
which  can  authorise  the  action  of  defendantSi 

It  is  also  contended  by  appellants  that  the  injury  to  the  land 
of  plaintiff  is  a  damage,  but  not  a  divestiture  of  vested  rights. 

We  are  of  opinion,  however,  that  a  divestiture  of  vested 
tights  may  be  effected,  not  only  by  a  change  or  destruction  of 
the  title  to  property,  but  also  by  the  destructaon  of  the  property 
itself.  Suppose  that  a  man  had  leased  a  tract  of  land  for  a 
eerles  of  years,  and  erected  thereupon  a  dwelling-house^  and 
<iefendant8  should  destroy  the  house;  this  would  certainly  be  tha 
liighest  degree  of  the  divestiture  of  vested  rights,  for  although 
technically  speaking,  the  title  is  not  touched,  yet  the  object  of 
title,  the  propei«ty  itself,  is  destroyed. 

What  is  the  great  object  of  titles  to  property!  Is  it  not  that 
the  property  may  be  safely  enjoyedt  The  destruction  of  tha 
property  is,  then,  at  least  as  much  a  divestiture  of  vested  rights 
as  the  wreatlng  of  the  title  from  its  lawful  owner. 
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Propertj  maj  be  justly  said  to  be  destroyed  when  it  is  rdndered 
^nfit  for  the  object  for  which  it  was  intended. 

Now,  the  evidence  establishes  that  the  proposed  action  of  defend- 
ants will  render  five  or  six  acres  of  his  land  entixdj  worthless. 
That  this  land  is  and  has  been  planted  in  cotton,  and  oonstitates  a 
part  of  the  best  portion  of  his  plantation. 

Asy  then,  the  addon  of  defendants  will  render  a  part  of  the  prop- 
•erty  of  plaintiff  unfit  for  the  purpose  for  which  it  was  intended,  and 
as  effectually  destroy  it  for  the  object  of  cultivation  as  if  the  title 
had  been  divested,  we  consider  that  their  proposed  operations  will 
^vest  plaintiff  of  a  part  of  his  vested  rights,  and  thus  violate  article 
i05  of  the  constituticm  of  Louisiana. 

The  case  of  Dubose  r.  Levee  Oommiutaumenf  11  Ia.  Ann.  167,  is 
not  adverse  to  the  principles  in  the  present  decision. 

The  judgment  of  the  lower  court  perpetuated  the  ii\junction.  It 
ought  to  be  amended  so  as  to  perpetuate  it  until  adequate  compensa- 
tion is  previously  made. 

It  is  therefore  ordered,  a4iudged,  and  decreed  that  the  judgment 
be  so  amended  as  that  the  injunction  shall  be  perpetuated,  until 
adequate  compensation  be  previously  made  to  the  plaintiff  for  the 
works  contemplated  by  defendants,  as  described  in  the  petitiaii;  and 
that  the  judgment^  so  amended,  be  affirmed,  and  that  defendants  pay 
the  costs  of  appeaL 

Spoftobd,  J.,  delivered  a  concurring  opinion. 

PUVAXB  PEOraBTT  OAKirOT  BB  TaXXV  lOB  PbIVAXB  PUBgUSBl  Toil^  V. 

Perier^  40  Am.  Deo.  274;  Embmyw.  dmnor^  BZ  Id.  920^  and  note  S96;  Sharp' 
ku  V.  Mayor  <f  PhUadOphia,  69  Id.  759;  bat  may  be  taken  for  a  paUie 
use:  Moale  v.  Mayor  eCc  qf  BaUimore,  61  Id.  276,  and  ooUeeted  oasei  in 
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MUBPHT  V.  CBAFia 
[IS  LoonuiA  AnruAi^  6ia] 

TAxanoL  is  Bouim  to  iNnminiT  hu  Cofaxtsmb  in  any  Ion  aiisiqg  hem 
Ids  bresoh  of  their  partnenhip  oontiaot,  anlen  sooh  eoaftnwl  is  super- 
seded or  waived.  In  the  ooone  of  their  basiBeeeb  wilh  the 
of  the  ooparlaer. 

The  <qpinion  states  the  frota. 
SmgUton  and  Olaek^  for  the  plaintiS 
Cetoe  emd  Breaua^  for  the  defendant. 


£20  MuBPHT  V.  Cbars.  [Loidilaoi^ 

By  Oovrt^  Lavd,  J.  The  plaintiff  and  defeodsnt  were  ooo^ 
nieniil  ptrtDen,  tranwcting  a  general  oommiagion  bniinw 
Qnte  the  name  and  style  of  Morphj  A  Graftiy  in  the  dtf  oi 
Neir  Qrkana.  Their  contraot  of  partnenship  waa  in  writm^ 
and  the  thixd  artiele  thereof  iraa  in  these  worda:  ''We  will  not 
indone  any  note,  drafts  or  give  our  atgnatoiea  aepacaftelj  or 
ooUeotiTelyi  except  for  our  legitimate  bnirineai  pnrposeB.'* 
Graftsy  in  Tioiation  of  this  article  of  the  partnerahip  agreemenl^ 
accepted  in  the  partnerahip  name,  for  the  aooommodation  of 
hifl  brother-inplawi  John  0.  Bobertaon,  of  the  city  of  Bottoo, 
lulls  of  exchange  to  the  amoont  of  twelve  thoosand  five  hundred 
dollars.  Robertson  fiuled  in  InudnesSy  and  the  firm  of  Mmphj 
4  Crafts  lost,  in  oonseqaence  of  these  acceptance^  the  asm  of 
five  thousand  five  hundred  and  ninety-two  ddUaxa  and  ninafy 
cents.  The  principal  qnestian  in  this  caae  is,  whether  Chafti  is 
liable  to  his  partner  for  the  loss.  Article  2774  of  the  oinl  code 
under  the  head  of  ''partnershipy"  declares  that  contracta  of  ov 
partnerahip  are  regulated  by  the  rulea  laid  down  in  the  tide 
of  conyentional  oUigationSy  in  all  things  not  differently  provided  for 
by  this  article. 

And  article  1920,  under  the  head  of  ''conventional  obligatiooi^* 
providea  that  "on  the  breach  of  any  oMigation  to  do  or  not  to 
do,  the  obligee  is  entitled  either  to  damages,  or,  in  esses  whidi 
permit  it,  to  a  specific  performance  of  the  oontracti  at  his  qitioDy 
er  he  may  require  the  dissolution  of  the  contract;  and  in  all 
these  cases  damages  may  be  given  where  they  have  ncomed, 
according  to  the  rules  established  in  the  following  section.'' 

In  the  following  section,  article  1924  declares  that  "the 
obligations  of  contracts  extending  to  whatsoever  is  incident  to 
such  contracts,  the  party  who  violates  them  is  liable,  as  one  of 
the  incidents  of  his  obligations,  to  the  payment  of  the  damages 
which  the  other  party  has  sustained  by  his  default." 

Judge  Story,  in  his  Commentaries  on  the  Law  of  Partner- 
ship, says:  "One  of  the  most  obvious  duties  and  obligations  of 
all  the  partners  is  strictly  to  conform  themselves  to  all  the  stipu- 
lations contained  in  the  partnership  articles,  and  also  to  keep 
within  the  bounds  and  limitations  of  the  rights,  powers,  author- 
ities, and  acts  belonging  and  appropriate  to  the  due  discharge  of 
the  partnership,  trade,  or  business.  Of  course  every  known 
deviation,  form,  and  every  excess  in,  the  exercise  of  such  rights, 
powers,  authorities,  and  acts,  which  produce  any  loss  or  in- 
jury to  the  partnership,  are  to  that  extent  to  be  borne  by  the 
partner  who  causes  or  occasions  the    loss  or  injury,  and  he  is 
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bound  to  indemnify  the  oClier  pwtasn  therafiyr.  Tho 
doctrine  is  ieoogm»d  by  Pothier  ea  *»*M*^»g  in  tbe  Rnneli  law; 
and  it  aeemfly  indeed,  ao  oleerlj  the  raanlt  of  natonl  jaatiee  ee 
to  reqnize  no  particolar  ezpoaition:''  See  Stoty  on  Fiit^,  n&  17S. 

Aooording  to  theae  rolea,  the  dufandant  ia  olearij  boond  to 
indemnify  tbe  plaintiff  for  the  leaa  leaolting  from  hia  tananh  of 
the  third  article  of  their  oontraot  of  partnenhip^  nnkaa  the  aaae 
waa  anpenededy  or  waived  in  the  oonzae  of  their  bnaineaay  with 
the  aaaent  of  the  plaintift  And  thia  ia  the  defenae  made  hj  the 
defendant  to  the  action;  bat  we  ooocor  with  the  diatrict  judge 
that  the  evidence  ia  inanffioient  to  ahow  that  the  partaera  came 
to  a  new  anangement^  in  the  conzae  of  their  bmdneaay  and 
thereby  aaperaeded  article  third  of  their  contracty  or  that  the 
plaintiff  ratified  the  acoeptancea  in  fitvor  of  Bobertaon. 

The  plaintiff  farther  chdma  the  aom  of  five  hundred  and  fiffy* 
mx  ddlan  and  thirty  centBy  on  a  different  acoonnt^  and  we  cob- 
cnr  with  the  diatrict  judge,  that  the  aame  ia  eateMiahed  by  the 


It  ia  therefbre  ordered,  adjudged,  and  deoceed  that  the  judg- 
laent  be  afinned,  with  coata  in  both  courtai  * 


Delahoubsatb  v.  Judiob. 

DB  LooMUXA  Aanm  HT.] 

ftemmoB  BILOW  oavkot  Raxbb  Aht  Dam,  or  by  any  other  obetraotloB 
pievent  the  water  from  nmning,  when  a  eerritiida  ii  due  by  the  eetate 
■itaated  below  to  receive  waten  which  mn  natorally  from  the  eetate 
■itiiated  above,  and  the  proprietor  above  can  do  nothing  whereby  each 
■eifi  tilde  is  rendered  more  bnrdenflome. 

OowTiauoua  and  Atpabskt  SaBTiruna  can  only  be  acquired  by  preeoriptian, 
by  an  nninternipted  poeeeeaion  for  ten  years.  Soch  right  cannot  be 
foonded  npon  a  precsrions  enjoyment. 

Cbxditob  or  Sxbtitudb  Tacttlt  RENOimcKS  It  when,  to  stifle  the  com- 
plaints of  the  debtor  and  prevent  a  Iswsnit,  he  erects  a  work  totally 
obaiructiug  the  servitude  at  the  request  of  and  by  agreement  with  the 
alleged  debtor. 

Ths  opinion  oontaina  the  facta. 

De  Blane  and  FutelieTf  for  the  plaintiffa. 

Simon  and  Oray,  and  J.  G.  Olvoi&r^  for  the  defendants 

By  Court,  Spoffobd,  J.  The  defendanta  have  appealed  from 
A  judgment  of  the  district  court  ordering  the  stoppage  of  an 
artificial  canal  cut  upon  some  of  the  defendants'  lands,  for  the 
purpose  of   draining    certain    moavM^  or  ponds,  situated   within 
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temtocj  bftUmging  to  the  defendaiit^  into  Pointe  Ohure  oonl^ 
Hie  pliuntiflii  oomplain  that^  bj  thb  artifieud  work,  their  landi 
•djaoent  to  the  Pointe  Claize  ooolte  axe  snfajeoted  to  an  nnnat* 
Qxml  bmrden  by  raoemng  wateiB  from  whiob  tbej  would  oAflrwin 
be  exempt^  and  thus  being  made  moie  liaUe  to  orerflowa. 

The  fint  point  in  the  defense  is  a  denial  that  the  osnal  oanses  any 
grievance  to  the  plaintiflii  or  subjeots  them  to  greater  risk  of  ant^ 
flow. 

If  it  does  not,  it  is  diflknlt  to  see  why  the  defimdania  seek  to 
keep  the  oanal  open;  if  their  sNaroJt  would  otherwise  be  dEdned 
as  rapidly  and  well,  the  oanal  most  be  useless  to  then;  it  oouU 
only  have  bean  oat  for  the  porpose  of  diainage;  it  mnsti  of 
ooursoy  if  it  inlfills  its  oflBoe,  swell  the  waters  of  the  ooqI^  into 
whiohit  flows  ftster  than  they  woold  be  swollen  through  the  moro 
shallow  natural  oatlet  of  these  poods  into  the  same  oooUe  bf 
another  and  more  deyions  oooise. 

And  to  this  e£feot  is  the  testimony  of  the  greater  nmaber  of 
witnesses  who  have  had  the  best  means  of  judging;  that  the 
lands  of  the  plaintiflb  are  bnrdened  by  a  greater  and  mace  rapid 
flow  of  waters  since  the  catting  of  the  canal  in  question  thaa 
before,  and  that  is  occasioned  by  the  canal,  and  not  merely  by 
oertain  trifling  obstrootions  in  the  branch  of  the  couUe  into 
which  it  empties.  The  question  of  legal  right  haa^  tbecefine^  to  be 
determined. 

It  is  a  servitude  due  by  the  estate  situated  below  to  receive  the 
waters  which  run  naturally  from  the  estate  situated  abof% 
provided  the  industry  of  man  has  not  been  used  to  create  that 
servitude. 

The  proprietor  below  is  not  at  liberty  to  raise  any  dam  or  to  make 
any  other  work  to  prevent  thui  running  of  the  water. 

The  proprietor  above  can  do  nothiog  whereby  the  natural  aern> 
tude  due  by  the  estate  below  may  be  rendered  more  buidensome: 
(Sy.  Code,  656;  Orhem$ ytmrigqUon  Co.  v.  Mayor,  2  BCart  (La.)  233; 
ifofim  V.  JeU,  12  La.  Ann.  503  [32  Am.  Dea  120]. 

The  force  of  article  656,  as  intexpreted  by  this  courts  is  not 
impaired,  as  the  appellants  seem  to  contend,  by  the  succeeding  aiti- 
de,  which  relates  simply  to  the  use  of  the  water  running  throa|^ 
one's  estate,  but  does  not  give  the  owner  any  right  to  swell  its  vol- 
ume by  the  artiflcial  drainage  of  lakes  into  it^  to  the  detriment  of 
an  inferior  estate.  **  He  whose  estate  borders  on  runmng  water 
may  use  it  as  it  runs  for  the  purpose  of  watering  his  estate,  or  for 
other  purposes. 

^He  through  whose  estate  water  runs,  whether  it  origiiiatea 
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4hw»  or  pain  from  knds  wbowb,  wmj  make  ue  of  tt  whila  it 
ffonaover  bis  land;  but  he  oaanot  atop  nor  give  it  another  diieo* 
lien,  and  ia  boond  to  return  it  to  its  ordinary  channel  where  il 
laavaa  hia  eateto:"  Oiy.  Code,  657. 

Although  the  beginning  and  the  exit  of  thia  canal  be  npoa 
pnmiaea  owned  bj  aome  of  the  defendantei  and  althongli  it  dia- 
goigea  ita  waten  into  a  natural  oonUe^  whioh  alao  rona  thronj^ 
their  landa,  yet  if  it  rendera  the  natural  aerfitade  doe  bj  the 
phintifiTa  lands  to  defendant^  more  boidenaome^  it  ia  within 
tbo  prohibition  of  article  65d. 

And  we  find  that  it  doea  cany  watera  upon  the  debtor  eatatea 
which  did  not  ran  natorallj  thera;  the  indnatrf  of  man  haa 
been  naed  to  effeet  thia  reeolt;  the  natoral  aervitode  due  by  the 
lower  landa  haa  been  thna  made  more  bordenaome.  It  foUowa, 
then,  that  the  canal  complained  of  waa,  in  its  iocepiiony  an 
invarion  of  the  plaintifly  xii^t. 

Bat  the  defendanta  aay  that  thia  hi  a  aerfitode  of  aqoedacl^ 
which  ia  a  continaoaa  and  apparent  aerfitode:  Oiy.  Oode,  720, 
723,  724;  that  a  continaoaa  and  apparent  aervitade  may  be 
acqoired  by  a  pooaooaioa  of  ten  yean,  if  the  partiea  be  preaent, 
and  twenty  if  abaent:  Oiy.  Oode,  761;  and  that,  haying  been  in 
Aa  enjoyment  of  thia  aeryitade  for  more  than  ten  yean,  they 
haye  aoqaired  it  by  preacription. 

The  canal  waa  oat  by  DMri  l^ogaa^  then  proprietor  of  the  land 
acroaa  which  it  rana,  in  the  year  1833  or  1834.    In  1844  he  aold 
thia  land  to  Jadioe^  one  of  the  preaent  defendanta.    But  daring 
the  period  of  hia  ownenhip  the  canal  waa  not  oninterrapted,  and 
he  appeam  to  haye  had  bat  a  precariooa  enjoyment  of  the  servi- 
tade  it  created  or  aagmented  apon   the    plaintiflk'  lands.     He 
teatifiea  aa  fdlowa:   ^Qn  one  oooaaiQn  Onteiphore  Delahooasaye, 
one  of  the  plaintiflh,  atopped  it  ap;    it  remained  closed  for  a 
month  or  two^  daring  which  time  Mr.  Delahoaaaaye  was  haul- 
ing wood  for  hii  aagar-hoaae;  when  I  aaw  that  he  had  finished 
hanling  aaid  wood,  I  reopened  aaid  canal,  as  agreed  on  between 
me  and    Qnteiphore    Dekhooasaye,  who  remarked    at  the   time 
that  he  would  dose  up  the  canal  again  wheneyer  it  proyed  in- 
eonyenient  to  him,  aa  witneaa  had  no  right  to  diyert  the  waten 
from  their  natonl  courae.''    Sodh  waa  the  origin  and  nature  of 
Dogn^a  enjoyment  of  the  aeryitude  which  the  defendanta  now 
ekim  by  the  preacriptioa  of  ten  years.     As  already  stated,  he 
aold  the  land  with  the  canal  upon  it  to  the  defendant  Judioe, 
in  1844      It   aeema   that    the   drain  continued  from  this  time 
wiftfaoot  intenrupdoo   until   about   seyen   yean   ago»  to  wit,  in 
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1850  or  1851,  when  the  plaintiff  DBlahcwiwaye  was  about  to  insti- 
tote  legal  proceedings  for  the  eappresBion  of  the  oanal  aa  a  noisanoe 
to  him*  He  had  emplojed  ooonael  to  that  end.  It  seems  that 
there  was  then  a  general  meeting  of  the  parties  interested,  to  see 
what  adynstment  could  be  made  without  going  to  law;  all  the  de- 
fendants in  this  Boit  were  present;  after  a  disenssion,  thej  agreed 
with  the  plaintiff  Delahoossaye^  in  order  to  prevent  a  lawsnit^  that 
they  would  immediately  stop  np  the  obnoxioas  canal  at  three  places 
then  designated  by  LAsin  Le  Blanc  and  Yslsain  Bernard;  posts  were 
planted  at  the  designated  places;  the  defendants,  moreover  promiaed 
to  pay  part  of  the  costs  incorred  by  the  plaintiff  Delahouasaye  for 
attorney's  fees  in  relation  to  the  matter,  not  to  exceed  two  hundred 
dollars. 

In  pursuance  of  this  agreement^  the  work  of  stopping  the  canal 
was  forthwith  accomplished;  the  witnesB,  Louis  B.  Dugas,  testifiea 
that  ''he  himself  went  to  see  OnMphore  Ddahoussaye,  and  in- 
quired of  him  whether  he  accepted  the  work  done  for  the  stopping 
up  of  the  said  canal;  he  was  sent  there  by  Alemmder  Judioe  with 
Yestule  Brousaard;  Mr.  Ontoiphore  Delahoussaye  accepted  the  work 
done,  remarking  that  he  would  henceforth  keep  it  up  at  his  own 
expense.  He  furthermore  required  that  the  defendants  should 
go  and  stop  up  also  all  the  ditches  that  linked  the  different 
ponds  together,  which  defendants  did  on  the  same  day."  It  is  true 
that  this  verbal  compromise  or  agreement  was  afterwards  disregarded 
by  the  defendants,  who  had  the  canal  reopened;  hence  the  present 
suit. 

K  it  be  conceded  that  the  defendants  have  a  right  to  add  to 
the  six  or  seven  years'  possession  <^  this  servitude  by  Judice^ 
previous  to  the  stoppage,  the  prior  precarious  possession  of 
Dugas,  and  thus  make  a  ten  yearns  prescription  at  the  date  of 
the  verbal  compromise  (a  point  upon  which  we  express  no  opin- 
ion),  still  we  think  there  has  been  a  tacit  remission  of  the  servi- 
tude (assuming  it  to  have  been  acquired),  by  which  it  was  ex- 
unguisbed. 

'^  Servitudes  are  extinguished  •  ...  by  the  renunciation  <^ 
the  servitude  on  the  part  of  him  to  whom  it  is  due,  or  by  the 
express  or  tacit  remission  of  his  right:"  Civ.  Code  779.  ''The 
express  release  must  be  in  writing:"  Id.  813.  "The  release  of 
the  servitude  is  tacit  where  the  owner  of  the  estate  to  which  it  is 
due  permits  the  owner  of  the  estate  charged  with  the  servitude  to 
build  on  it  such  works  as  presuppose  the  annihOation  of  the  right, 
because  they  prevent  the  exercise  of  it;  for  example,  if  he  should 
permit  the  field  through  which  be  has  a  right  to  pass  to  be  inclosed 
Kv  8  wqll  ••  Tl  815. 


\ 
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In  order  that  the  tacit  release  of  the  servitude  be  interred  from 
the  permission  which  the  owner  of  the  estate  to  which  it  is  due  has 
given  for  the  erection  of  works  which  prevent  the  exercise  of  it,  it 
is  necessary. 

1.  That  the  permisBion  or  consent  for  the  erection  of  these  works 
should  be  given  expressly,  Terballjy  or  in  writing.  From  the  mere 
sufferance  of  works  contnuy  to  the  servitodey  the  release  caonot  be 
presumed,  unless  it  has  continued  fbr  a  time  nocenpary  to  estsUish 
prescription. 

2.  That  the  works  thus  constrooted  be  of  a  pennament  and 
solid  kind,  such  as  an  edifice  or  walls^  and  that  thej  present  an 
absolute  obstacle  to  ererjr  kind  of  exeidse  of  the  servitode:  CSr. 
Code,  816. 

The  appellants  cannot  sucoessfullj  contend  that  this  latter 
article  must  be  restiicied  literallj  to  the  esse  wliere  the  debtor 
of  the  servitude  makes  an  effective  obstruction  to  its  exerdae, 
with  the  consent  of  the  creditor;  for  the  esse  of  a  tadt  renunci- 
ation is  much  stronger  where  the  creditor  of  the  servitude,  to 
stifle  the  complaints  of  the  debtor  and.  prevent  a  lawsuit^  him- 
self erects  the  work,  totalfy  obstrnodng  the  servitude,  at  the 
fequest  of  and  by  agreement  with  the  alleged  debtor.  And  thai 
Is  the  esse  here. 

The  presumption  of  a  taoit  rennndation  is  even  more-  coiidi  isi  w 
than  in  the  cases  put  by  way  of  example  in  the  code. 

The  bill  of  exceptions  to  the  admissibility  of  the-cvidence  oon- 
oeming  this  tadt  renunciation  is  untenable. 

The  other  bills  it  is  unnecesssiy  to  notioe^  as  this  tadt  iwnissinn 
of  whatever  right  may  have  been  acquired  fay  preseription  settles 
the  case  in  fitvor  of  the  plaintiffs. 

^0  judgment  is  therefore  affirmed. 

Paoraarrga  bslow  n  yor  Allowkpto  Eanor  AmrrHnro  to  Oisiauor  Na^ 
vaAL  Flow  of  the  waten,  and  the  proptiator  above  mast  do  nothing  to  make 
tha  natural  aarvitnda  more  ooeroiia:  JUartin  ▼.  JeU^  32  Am.  Dea  120,  and  ax- 
tandad  note  thereto  1,23-127.  On  this  snbjeot,  sea  also  LaUiman  ▼.  Denis,  8S 
Id.  881;  KUgore  v.  Orevemberg,  63  Id.  597;  BwrwU  v.  Hobioih  66  Id.  247; 
Kanffinan  ▼.  Ork$emer,  67  Id.  437,  and  dtationa  in  notea  to  thaaa  caaea. 

OoHTcnrous  akd  Ajppabxiit  SsavrnrDB,  how  Aoquixxd:  Saa  note  .to 
MOioU  V.  SheUt  57  Am.  Dao.  759-763;  and  as  to  length  of  time  of  naar  ra- 
qnirad  to  aoqnira  an  aaaamant  by  praaoription,  sea  Bive$  r,  Dudley,  67  Id.  231, 
and  ooUaotad  caaea  24a 

SsRViTiTDX,  wnsN  LosT  BT  OssxBUcnoiff:  Taiylor  v.  HampUm,  17  Am.  Deo. 
710;  Rogen  v.  Siewart^  26  Id.  296;  Dtfor  v.  Scu^ord,  43  Id.  399,  note  401 

SatvrruDS  bt  FuacmirnoK  of  tan  yaara  need  not  be  proved  by  written 
avidanoa.  The  fact  of  poiaaaaion  aa  reqoired  by  law  ia  all  that  ia  naoamryi 
Kennedy  v.  ^neceiilea  qf  McOdOam,  34  La.  Ann.  573,  dting  the  prindpal  ( 
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Baloh  t;.  Patten. 

Iv  Aomnr  ov  Ammosa  iob  Hat  WmoH  Dhhtdaht  had  WBoreiTJUV 
Out  ahd  Taxxn  Awat,  the  admiBuon  of  defendant,  peadiag  the  nJA^ 
made  to  one  in  no  way  ooanaoted  with  the  land  from  which  the  hay  waa 
takflOy  neither  aa  plaiiitiff'B  agent  nor  otherwise,  that  he  had  no  other 
defenae  than  title  to  the  land,  oannot  be  regarded  aa  an  expreea  promiaa 
to  psy  for  the  hay,  nor  aa  an  implied  engagement  to  aoooont  for  it. 

ToBT  mat  be  Waivkd  akd  Assumpsit  Maiivtaiksd  by  the  owner  of  prop* 
ertyy  against  a  party  who  has  obtained  saoh  property  by  trespasa  and  haa 
reoeiTed  money  therefor  or  money's  worth;  bat  mmfiy  reoeiying  the  bene- 
fit of  hay  in  its  use  by  one  who  took  it  is  not  within  the  mle,  and  does 
not  oonstitate  a  basis  for  the  action  of  osMiRpMt  in  f aror  of  the  owner  of 
the  Und  on  which  it  grew. 

iKnAOHMKBTT  OV  DUD  OB    GbOUHD    OB    FRAUD   AOAIBBT  ObBMIOU  Is  BOt> 

a  question  that  can  be  settled  in  an  aotion  of  a$mmpdt, 

AB8UMP8IT  for  the  prioe  of  cdlrtain  hay  eat  and  taken  awaj  If 
the  defendant  from  lands  daimed  by  plaintiff  as  his  ptapmiy. 
The  facts  are  stated  in  the  (pinion. 

B.  Bradburiff  for  the  plaintiff 

0.  F.  Talboi,  for  the  defendant. 

By  Oonrty  Tmaawtf  OL  J.  Insuperable  diflmilties  ave  pM* 
sented  in  the  report  to  the  maintenance  of  this  aotioo.  Ih» 
defendant  had  a  oonTenation  with  William  Freeman  toudiing 
this  soit  in  April,  I8569  in  which  he  said  he  had  no  other  de- 

• 

fSnse  thereto  than  the  title  to  the  land.  This  certainly  cannot 
be  regarded  as  an  express  promise  to  pay  for  the  hay  which  he 
eat;  neither  does  it  imply  an  engagement  to  accoont  in  any  way 
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OneanioTf  being  nid  to  one  who  had  no  oooneotion  with  the  lend,  as 
the  plaintifTs  agent  or  otherwiaei 

The  pbdntiff  leUea  upon  a  title  to  the  land  in  himwiH  under 
hiB  levy  on  ezeontion  against  Tobias  A.  Hall,  and  the  fi^t  that 
the  defendant  had  the  benefit  of  the  haj  in  sapport  of  the 
ooont  for  money  had  and  reoeiYed  It  is  weU  settled  that  where  a 
party  has  obtained  property  belonging  to  another  by  a  trespass, 
and  has  zeoeiTed  money  therefor,  or  money's  worth,  the  tort 
may  be  waited,  and  oiwmpni  maintained  l^  the  owner:  •/icmss 
T.  Hoar,  5  Pick*  285,  and  note.  But  the  eridenoe  does  not  bring 
this  esse  within  the  principle.  Bimpfy  reoeiTing  the  benefit  of 
the  hay  in  its  nse  by  the  one  who  took  it  does  not  constitute 
a  basii  for  the  action  in  fitTor  of  the  plainttff,  if  the  title  to  the 
land  on  which  it  grew  was  in  him. 

But  the  title  to  the  land  is  claimed  by  the  defendant  to  have 
been  in  Ruth  M.  HaU  at  the  time  the  grass  was  cut  by  him,  and 
that  he  was  acting  as  the  agent  for  taking  charge  of  the  prop- 
erty. By  the  deeds  on  record,  the  title  was  then  in  Ruth  M. 
Hall,  but  the  plaintiff  treats  that  title  as  void  against  creditors 
of  Tobias  A.  Hall,  on  the  ground  of  fraud.  Whether  it  can  be 
impeached  on  this  ground  by  the  plaintiff  is  not  a  question 
which  can  be  settled  in  an  action  of  atmunp&U:  Codman  t  •/in»- 
ldn$,  14  Mass.  93. 

Plaintiff  nonsuit. 

RicB,  Hathaway,  AmiTOir,  Currnro,  and  Qoonmrow,  JJ.^ 
cuned. 

WATnKO  Tost  to  Bum  zv  AascMPaiTi  See  (yOmikff  t.  Nwkhm^  40 
Deo.  87,  and  note  89;  0«6ora  t.  .Befl,  49  Id.  276,  and  noU  881. 


Fbbemak  v.  Morey. 

[46  Him,  60i] 

Xo  Imial  PUBuiOTioir  Annm  vbom  Pboof  of  Dbfosit  nr  Posr-ofnos 
Of  Iarbe  praperiy  iddreiied  to  party,  and  on  whidh  neooHsiy  postege 
had  been  paid,  that  it  oeine  into  the  poiiearionof  the  pefson  to  whom  il 
wai  addreeied,  lo  ae  to  make  leooDdary  eridenoe  of  iti  oontenti  admli- 


OAai  for  breach  <tf  ccntract  to  furnish  certain  iron  castings 
before  n  qwoMad  time.  Deftndant  contended  that  he  had  ful- 
filled  the  requirements  of  the  contract^  and  ofoed  as  eridenoe 
the  contents  of  certain  letters  which  he  claimed  to  hare  written 
and  mailed,  properly   addressed,  and  on  which  the  postage  haa 
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beea  ptid,  the  originab  of  whieh  letters  plaintiff  fidled  to  pro- 
duce on  the  trial,  and  denied  hanng  receiTed.  To  the  admih 
moQ  of  aeoondaiy  eridenoe  of  anoh  letten  plaintiff  objeotM^ 
and  asrfgna  the  ft^wiiMftn  of  aooh  eyideiioe  aa  enar. 

J.  Chnmgetf  for  the  plaintiE 

Braibwry  and  WaOB$r,  for  the  defendant. 

By  Oonrty  Oumiro,  J.  The  oaae  iinda  that  ''the  ptendiQf 
Judge  ruled,  if  defendant  ahoiws  that  the  letters  wete  deponted 
in  the  post-office,  and  the  postage  paid,  it  would  be  piesamed 
that  the  plaintiff  receiTed  them."  And  thereapon  the  defend- 
ant  testified  that  ''he  coold  not  giTe  the  dates  of  the  ktten, 
bat  that  he  wrote  two  or  three  letters  to  the  plaintiff,  the  pur- 
port of  which  was  that  he  coold  not  get  rastinge  to  do  plaintifTi 
work,  and  that  if  he  wanted  his  work  done  he  most  fomish  the 
castings;  and  that  they  were  deposited  in  the  postpcffiee  and  the 
postage  paid."  13iis  evidence  was  objected  to^  among  other 
leasona,  beoanse  the  defendant  did  not  prove  that  ''the  letten 
had  come  into  the  plaintiff's  pospossioii."  The  materiality  cf 
the  contents  of  the  letters  is  not  controverted;  and  hence  the 
question  arises  as  to  whether  the  defendant  had  laid  a  snAaiBBt 
foondaticn  for  the  introdnotion  of  secondary  evidence,  fay  show- 
ing the  original  letters  to  have  been  left  at  the  cAce  and  the 
postage  paid;  or  in  other  words,  whether,  nnder  soch  ciresm- 
stsnoes,  the  law  would  presome  that  the  plaintiff  had  received 

At  onmmon  law  under  like  ciroomstances,  soch  a  presmap- 
tion  is  unknown.  Formeriy,  and  until  regulated  by  statute  and 
the  custom  of  merchants,  notices  deposited  in  the  post-office^  to 
charge  parties  to  negotiable  paper,  were  insufficient:  Batuom  v. 
Mack,  a  Hill  (N.  T.),  687  [38  Am.  Dea  602].  And  in  this  state^ 
until  the  statute  of  1835,  proof  that  letters  were  written  and 
directed  to  the  overseers  of  the  poor  through  the  same  medium, 
unless  accompanied  by  evidence  of  their  reception,  was  not  ad- 
missible to  establish  the  statute  notice  to  charge  the  defandact 
town,  and  not  even  at  the  present  time  unless  there  be  alK>  proof 
of  their  arrival  at  the  office  of  delivery.  The  ruling  complained 
of  was  then  in  derogation  of  the  common  law,  and  is  not  siu> 
tained  by  the  relaxation  of  that  rule  in  relation  to  oommereial 
paper  or  the  pauper  laws  of  the  states 

Exceptions  sustained,  verdict  set  aside,  and  a  new  trial  gnmted. 

TxNNET,  0.  J.,  and  Ricb,  Hathawat,  AppiiBioir,  and  OoonssoWf 
JJ.,  concurred. 
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Tn  PBiHciFAL  CASE  n  CITED  in  Jaekmm  r.  CfcmH  72  Ma.  SS7,  to  th« 
point  tluit  aitielM  wnt  by  mul,  m  in  this  caae  »  nuurkad  ncwiq«per»  are  no! 
vwumed  to  haTa  been  reoeired  nor  aeen  by  tbe  pcnoo  to  whom  they  avt 
■ddrmiod. 


MrrcfHSLL  r.  Union  Lifb  Insubanoi  Company. 

[I6]CAD^^  KM.] 

TiAAB  AUD  Mofiunrs  nr  AaiAnnnrr  must  bb  Fiued  WRHnr  Two  Davi 
Aim  Ehtet  ov  AcnoK,  onder  the  mlee  of  oonrt  in  Maine»  and  tha 
entry  of  a  special  appearance  for  defendant  does  not  dispense  with  tha 
requirement  of  saoh  roles  in  regard  thereto. 

PUhtkd  iMPBnszoir  ov  Seal  is  kot  Sxal,  and  oontnMt  of  insnraaoa  bar* 
ing  thereon  snoh  impression  is  not,  therefore^  a  sealed  instnunsttt 

FiBTT  ImuBnro  must  hatb  Ibtbbjbbt  xh  Lm  to  n  iBivmiDk  whn  tha 
insnranoa  is  effected  for  his  own  benefit^  or  policy  will  be  Toid. 

Fatrxb  has  ImuBABLv  IsmtXBT  nr  Livb  ov  Mxkob  Child,  ar.d  a  policy 
in  his  favor  on  the  life  of  snob  child  is  not  within  tha  daas  known  as 
wager  pdlicies,  and  which  are  declared  Toid  by  statntat  cr  as  oontraiy  ta 
public  pdUpy. 

Abbumpbit  on  policy  of  life  inBaiancaL  Tha  fiioCB  bvb  Btttted  la 
tbe  opinion. 

MmrM,  for  tho  ptnintiE 

Ocd/rey,  for  the  defendantB. 

By  Court,  AppurroNy  J.  By  the  Bizth.  role  of  tbia  coorty  S7 
Me.  569,  plcBB  or  motioiiB  in  abatement  mnBt  be  filed  withia 
two  dayB  after  the  entry  of  the  action.  The  motion  to  dlBmiBB 
was  not  filed  till  the  third  day,  and  waa  not  in  aea^n.  The 
entry  <^  a  special  appearance  does  not  dispenBe  with  the  mleB 
of  court,  or  with  obedience  thereta 

.The  impression  of  a  seal  is  not  a  seaL  The  contract  of  in* 
Borance  is  not,  therefora^  a  sealed  inBtmment.  The  action  is 
rightly  brought. 

Wager  policies  in  England  are  prohibited  by  statnte.  In  this 
country  tbey  hare  been  regarded  as  against  good  policy,  and  by 
repeated  decisions  have  been  declared  void. 

The  general  piinciples  applicable  to  life  insurance  seem  to  be 
wtH  settled.  The  party  insniing,  when  the  insurance  is  effected 
for  his  own  benefit,  must  haTs  an  interest  in  the  life  to  be 
insoied.  As  his  foture  earnings  or  gaxos  may  be  indefinitely 
laige,  he  may  insure  his  own  life  to  an  unlimited  amount.  Se 
he  may  insure  that  of  his  debtor  to  the  extent  of  his  indebted- 
Bat  a  father,  as  such,  has  no  insurable  interest  rerolting 
An.  DaaToa.  LZH-BA 
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mordj  fixmi  tbat  relation  in  the  life  of  a  child  of  foil  ago.  He 
WBj,  howeveTy  inaore  on  the  life  of  a  child  for  the  benefit  of  i 
child:  AngeD  on  Eire  and  life  Insoranoey  lec.  298;  Bnnjon  on 
life  AflBorancey  14. 

But  the  insoianoe  in  the  present  cue  was  effected  by  a  &tber 
upon  the  life  of  a  minor  flo%  who  was  about  proceeding  to  Galifor- 
nia,  and  to  whom  ha  had  made  laige  advances.  In  Lard  ▼.  Dalit 
13  Mass.  115  [7  Am*  Dea  38],  it  was  held  that  a  single  woman, 
dependent  upon  her  brother  for  her  support^  had  soffidant  b- 
terest  in  his  life  to  entitle  her  to  insare  it.  The  father  is  entitled 
to  the  eaniingB  of  his  minor  child,  and  maj  maintain  an  actiga 
for  their  recoTety.  If  the  child  be  injured,  he  is  entitled  to  an 
action  per  quod  servUkun  amisiL  He  has  a  peouniaiy  interert 
in  the  life  of  a  minor  child  which  the  law  will  protect  and  enfbroa 
An  insurance,  therefore,  of  the  life  <^  such  child  is  not  within  the 
rule  of  law  by  which  wager  polidea  are  dedarsd  Toid. 

Defendants  deCtuilted. 

TBNnTf  0.  J.,  and  Haxhawat,  Mat,  and  Qoodbtow,  JJ.,  cqa- 
oumng. 


ImURABLB  iHTBnV  »  LOTB    Of   AXOIKKB,  WbO    BAS,    Ajn>  Kl 

loai  SaeilbrTeffT.  TVesloa  ele. /lUMranee  Oeh,  07  Am.  Dea  98;  aodnotodt- 
Ing  many  ciMtw,  03  to  108. 

SiALiD  iHsntmanr  What  OoasTirurai:  See  Oriwu^  t.  JKIqr,  U 
Dso.  819,  and  note  820. 


North  Yarmouth  v.  Skillings. 

[46  ¥aihi,  181] 

LianLAmui  his  Poweb  to  Bnnunr,  Monnr,  Bvlabos,  on  Cravm  Pub* 
no  CoKPOBAnoHB,  idiloh  exirt  for  pnblic  pnrpoaai  alone,  like  uuartiw^ 
oitiee,  and  tQwn%  proridedt  howerer,  that  pnpnty  owned  by  each  eo^ 
porationB  ehiU  be  eeonred  for  the  use  of  thoee  having  an  intenst  In  it,  or 
for  whoee  benefit  it  was  acquired. 

Oir    DlYIBION  OF    TOWV    BT  LSOBLATUIUI,  A2n>    iNOOBPOBATXOirS  DTfO  KSV 

Town  of  part  of  its  territory,  with  the  inhabitaati  thereon,  the  old  town 
will  retain  all  the  property,  and  be  reaponaible  for  the  ezirthig  liafailitiei, 
nnleoa  there  ia  aome  legidative  proviaion  to  the  contrary. 
Laox8L4TVU,  OH  Dimiox  or  Towv,  his  Cosbututiohal  AuTHoaifr  le 
FaoTXDS  that  the  property  owned  by  the  original  town  shall  be  appio- 
prlated  or  held  for  the  nae  and  enjoyment  of  the  inhabttanta  of  bolh 
towna,  and  to  impose  upon  each  town  the  payment  of  a  ahare  of  the  ooi^ 
porate  debta. 
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Wbebm  Towh  Holds  Pbofibtt  nr  Tbur  vob  Uax  or  All  InusRAim, 
IflgUatonb  on  divialoa  of  town,  may  proTido  that  original  town  duill  ifcill 
hold  lach  property  In  trait  for  inhabitanti  of  the  old  town,  and  of  the 
new  town  created  by  rach  divinon, 

WniHiB  LioisLATVBn  BT  DiTiBiiro  Toww  Asm  FAZuva  to  PnoriDn  n 
BnuBD  TO  Tbubt  PBORitTr  conld  deprive  part  of  Urn  fahahitanti  of 
their  aoenatomed  nie  of  it,  qumre, 

TBB8PAB8  quare  datuutiu    The  facts  are  stated  in  the  opinion. 

Howard  and  Slircul^  for  the  plaintiffs, 
ShepiUy  and  Bona,  for  the  defendant. 

By  Ooart^  Mat,  J.  Trespass  quare  etauium  against  the  defend- 
ant^  an  inhabitant  of  the  town  of  Tarmoath,  for  breaking  into  and 
entering  upon  certain  flats  or  sedge-banks^  situate  in  said  town  <^ 
Tannouth,  and  catting  the  grass  growing  thereon.  The  alleged 
act  of  trespass  is  admitted,  bat  the  defendant  jostifles  it  as  the 
serrant  of  said  town  <^  Yarmouth,  and  also  as  having  been  an 
inhafaitant  of  the  town  of  North  Tarmouth  before  and  at  the  time 
when  that  part  of  it  on  which  he  now  lives  was  incorporated  into 
the  town  of  YarmoutL 

The  incorporation  of  Tarmouih  was  August  8,  1849,  and  it  is 
admitted  thnt  the  whole  title  to  the  locus  in  quo  was  in  the  town  of 
North  Yannouth  np  to  that  time,  and  still  is,  unless  it  has  been 
affected  by  the  act  incorporating  said  town  of  Yarmouth.  The 
teiritory  composing  the  new  town  was  taken  wholly  from  the 
town  of  North  Yarmouth,  and  the  act  of  incorporation  provides  thai 
"the  inhabitants  of  said  town  shall  continue  to  hold  and  enjoy 
in  common  all  the  rights  and  privil^;e8  hitherto  belonging  to 
the  inhabitants  of  North  Yarmouth  in  any  and  all  public  land- 
ings, cemeteries,  gravel-pits,  mussel-beds,  flats,  and  fisheries  of 
every  kind  within  the  limits  of  said  towns:''  Private  Laws  1849, 
c  264,  sec.  5. 

The  deed  under  or  through  which  the  plaintiffs  daim  the  flats 
or  sedge-banks  upon  which  the  defendant  entered  bears  date 
May  25,  1743.  A  copy  or  record  of  it,  found  upon  an  andeni 
book  of  records  purporting  to  be  the  book  of  records  of  the 
original  proprietors  of  the  town  of  North  Yannouth,  is  made  a 
part  of  the  case.  It  recites,  among  other  things,  "  that  in  con- 
sideration of  the  sum  of  five  shillings  paid  us  by  Messieurs 
ComelioB  Soul,  Jonas  Mason,  and  Edward  King,  selectmen  and 
trustees  of  said  town  of  North  Yarmouth,  there  be  and  hereby 
are  given,  granted,  and  sold  to  the  said  Cornelius  Soul,  Jonas 
Mason,  and  Edward   King,   selectmen  and  trustees   as  aforesaid, 
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in  behalf  of  and  for  the  sole  me,  benefit^  and  behoof  of  tiii 
pioeent  inhabitaiitB  of  said  town  of  North  Yarmoath,  and  of  all 
■neh  aa  may  or  aball  forever  hereafter  inhabit  and  dwell  in  the 
aaid  town,  all  and  aingnlar  the  flata,  aedge-banka^  miiaBel4wd^ 
and  all  other  oonTenienoea  whataoever  in  the  aaid  town  «f 
North  Yarmoathy  lying  and  being  below  high-water  mark,  with 
all  the  privileges  and  apportenanoes  thereto  belonging  (ezoept 
the  salt-marshes  on  Small  Point)  to  be  by  the  said  inhaU* 
tants  forever  hereafter  held,  used,  oooapied,  and  improved  ia 
common;  and  that  all  and  evety  the  said  inhabitants  shall  and 
may  forever  hereafter  have  free  and  full  liberty  to  giaae,  feed, 
oat  rook-weed,  and  dig  all  aorta,  of  shfilUfish  on,  or  by  any  other 
way  or  means  to  use  and  improve  the  said  gnmtod  prenusai," 
eta 

Whether  this  original  deed  is  to  be  rqgaided  aa  a  convepnee 
to  the  three  Individuals  therein  named,  or  to  the  town  of  Nortli 
Yarmoath  as  a  municipal  corporation,  it  is  not  now  material  to 
inquire.  It  is  i^ypaient  finmi  the  whole  phraseology  of  tiie  deed 
that  it  was  intended  by  the  proprietors  of  the  territory  of  Nortli 
Yarmoath,  as  a  conveyance  in  trost  for  the  benefit  of  those  per- 
sons individually  who  then  were  or  mi^^t  sabseqnently  be  inhalh 
itants  <^  the  town  <^  North  Yarmoath.  The  idea  that  that  town 
might  be  subseqaently  cat  up  into  several  distinot  towns  having 
other  coip(«ate  names  did  not  probably  occur  to  the  granton 
Their  purpose  undoubtedly  was  to  grant  the  t^woifio  ri^itB  aod 
privileges  referred  to  In  the  deed  for  the  use  of  such  i«i»*ks*m»^ 
as  then  lived  upon,  or  should  afterwards^  in  all  coming  tioie^ 
reside  upon,  the  territory  of  which  they  had  been  or  were  thsn 
the  proprietors,  and  which  they  had  conveyed,  or  ndg^  subse- 
quently convey,  to  their  grantees  within  the  limits  of  their  pro- 
priety. But  whether  the  rights  and  privileges  to  be  enjoyed,  so 
far  as  the  intention  of  the  grantors  can  be  gathered  firom  the 
deed,  were  intended  to  be  incident  to  and  dependent  iqwa  a 
residence  within  the  limits  of  the  town  6f  North  Yaimooth,  as 
they  then  existed,  or  as  they  mi^t  afWwaxds  be  made  to  exirti 
it  may  not  be  essential  to  determine,  becanae  the  case  finds  ibat 
the  whole  legal  estate  was  in  the  town  of  North  Yarmoath,  at 
the  time  when  that  portion  of  its  territory  was  incorporated  into 
the  new  town  of  Yarmouth,  apon  whioh  the  defendant  reiideii 
A  construction  that  should  regard  all  persons  resident  within  the 
old  town  when  the  new  town  was  incorporated  as  eedm  ^ 
inui,  under  the  original  grant,  cannot  be  deemed  ineqattUe; 
ai^l  if  so^  whether  it  was  competent  for  the  legislatare  to  oat  df 


1858.]  NoBiH  Tarmouth  v.  Sktllvsm.  588 

any  portioa  of  the  ceatui  que  trust  from  the  ei^oyiiient  of  their 
indiyidual  rights  and  privilegeB»  withoat  their  coDflmt^  would 
deeenre  grare  coroddenttifliL 

In  the  Gue  before  us  thej  haTB  not  ettenqited  to  do  la  The 
whole  porpoae  of  section  5  of  the  act  inoorponting  the  town  of 
Yarmouth,  before  recited,  was  to  seoore  the  inhabitants  of  both 
towns  the  oontimianoe  and  enjoyment  of  the  same  rights  and 
privileges  in  regard  to  all  paUio  landings,  oemeteries,  gravel, 
pits,  mnsseUbeda,  flats,  and  fisheries  which  they  had  before 
ei^joyed  in  common  within  the  limits  of  said  towns;  and  it  is 
conceded  by  the  learned  coonsel  for  the  plaintiffs  that  if  the 
legislatare  had  the  constitational  authority  to  enact  thai  section, 
and  the  same  is  ralid  and  binding,  then  the  plaintiffs  cannot 
prevail. 

The  law  is  now  well  settled  that  ''in  respect  to  public  corpo- 
rationsy  which  exist  only  for  public  purposes,  as  coontieSy  cities^ 
and  towns,  the  legialature,  under  proper  limUAtSiinf^  Iuito  a 
right  to  change,  modify,  enlarge,  or  restiain  them,  seeming^ 
however,  the  property  for  the  uses  of  those  for  whom  it  was 
porchaaed:"  2  Kent's  Gom.  305;  Angell  &  Ames  on  Corp.,  3d 
ed.,  28,  and  authorities  there  dted;  and  such  has  been  the 
uniform  practice  of  the  legislature  of  this  state  from  its  earliest 
ezistenoe.  And  the  reason  why  this  power  exists  is  beoanse  the 
acts  by  which  such  corpcnticns  are  created  are  not  contracts 
within  the  meaning  of  the  constitution  of  the  United  States,  or 
of  the  constitution  of  this  state.  The  public  good  evidentiy 
requires  that  such  corporations  should  be  sulgect  to  legislative 
eontroL  The  kgidature,  therefbre^  as  the  trustee  of  the  publm 
interests,  is  properly  invested  with  unrestrained  power  over  the 
existence  of  all  public  corporations. 

It  is  also  well  settled  that  towns  are  public  corporations.  In- 
habUamU  qf  Chrham  v.  InhabiUtmU  qf  SprinqfiM^  21  Me.  61,  and 
the  authorities  cited  in  defianse,  fully  estabUsh  the  pontion  that 
.where  a  town  owns  property,  or  is  liable  for  outstanding  debts, 
it  is  within  the  province  of  the  l^gishtture,  at  the  time  of  the 
division  of  any  such  town,  or  the  incorporation  of  a  new  town 
out  <^  a  part  of  its  territory,  to  provide  for  an  equitable  appro- 
priation or  eqoyment  of  such  property  by  the  inhabitants  of 
the  old  and  new  town%  or  to  impose  upon  each  the  payment  of  a 
share  of  the  corporate  debts.  1^  exercise  of  this  power  in  this 
state  and  Massachusetts  has  been  so  Ic^g  continued,  and  so 
frequent  and  so  often  acted  upon  by  the  highest  judicial  tri' 
bunals,   as  within  the  letigimate  scope  of  liqpslative  authority. 
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that  w9  toA  no  bentenoj  in  ooming  to  the  oondtiiiion  that  the  ezor-  i 

eiae  of  moh  power  is  oonstitatioiud  and  valid.  ■ 

It  is  true  that  without  aome  legifllatiTe  action  in  relation  to 
the  propertj  and  existing  liabilities  of  the  old  town,  upon  its 
division,  or  the  inocnpontion  of  a  new  town  out  of  its  tenitorj, 
the  old  town  will  be  entitled  to  the  entire  property,  and  solely 
answerable  for  soch  liabilities.  It  is  said  by  Parsons,  0.  J.,  in 
the  esse  of  InkabUanU  of  Windham  t.  InhabiianU  of  Partlandf 
4  MssB.  384,  thai  ''a  town  inoorporated  may  aoquire  property, 
real  or  personal;  it  enjoys  coiponte  rights  and  privileges,  and 
IB  sabjeot  to  obligations  and  daties.  If  a  part  <^  its  territcMry 
end  inhabitants  are  separated  from  it  by  annexation  to  another, 
or  by  the  erection  of  a  new  coixxuation,  the  former  coqxNration  stOl 
retains  all  its  property,  powers,  rights,  and  privileges,  and  remains 
subject  to  all  its  obligations  and  duties,  unless  some  new  provision 
should  be  made  by  the  act  authorising  the  separation.**  The 
same  doctrine  is  reiterated  by  Chief  Justice  PSarker,  in  the  case 
of  InhabUanU  of  Hdmpthire  County  v.  InhaiUanU  of  FranUm 
Coitnty,  16  Mass.  86. 

In  the  present  case,  such  new  provision  seems  to  have  been  made^ 
and  made,  too,  in  terms  plainly  indicative  of  the  l^iislative  will,  that 
this  defendant  and  all  others  resident  within  the  Umits  of  North 
Yarmouth,  as  it  then  existed,  should  continue  to  enjoy,  so  far  as 
relates  to  the  flats  and  sedge-banks  in  question,  the  rights  and  privi* 
l^;es  to  which  he  had  been  accustomed  prior  to  the  inoorporation  ol 
the  new  town  of  Yarmouth. 

We  do  not  find,  in  view  of  the  feet,  that  the  town  of  North 
Yarmouth,  at  the  time  of  the  incorporation  <^  Yarmouth,  held 
these  flats  and  sedge4)anks  in  trust  solely  for  its  own  inhabi- 
tants, anything  which  prevented  the  legislature  from  providing 
by  law,  upon  the  separation,  that  all  the  inhabitants  of  both 
towns  should  enjoy  the  rights  and  privileges  to  which  they  were 
then  entided  as  eestuts  que  tnut,  in  the  same  manner  as  if  no 
separation  had  taken  place;  or,  in  other  words,  we  see  nothing 
in  the  circumstances  that  could  restrain  the  legislature  from 
providing  that  for  the  purposes  of  justice  and  equi^  both 
towns  should  be  regarded  as  North  Yarmouth,  so  far  as  should 
be  necessary  in  order  to  give  efficacy  to  all  the  rights  and  priv- 
ileges to  which  all  the  inhabitants  were  then  entitied,  and  would 
have  continued  to  be  entitied  by  virtue  <^  the  trust,  if  the  new 
town  had  not  been  created.  And  this  ib  in  effect  what  has  been 
done.  For  the  enjoyment  of  these  rights  and  privileges,  pro- 
vision was  ttimk  tb«4  the  tenancy  in  common  which  then  existed 
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under  the  trusty  between  the  inhabitantB  upon  the  whole  terri- 
tory of  both  towns,  should  continae  in  the  sama  manner  as  il 
no  sepaiatioii  had  oocurred.  So  far,  then,  as  the  act  of  inoor* 
poration  of  the  new  town  related  to  these  rights  and  priTilegeSi 
no  separation  did  in  fact  take  place,  or  if  it  did,  the  old  town 
miist  be  regarded  as  holding  the  legal  estate  in  trost  for  the 
inhabitants  of  botL 

This  case  is  wholly  unlike  the  esse  between  these  partiei^ 
reported  in  34  Me.  411,  and  cited  for  the  plaintifBi,  on  which 
mnch  reliance  is  placed  in  the  aigument  Hie  distinction  b^ 
tween  the  two  cases  is  very  clear.  In  that  esse  the  corporation 
which  held  the  funds  in  trust  was  a  pnTate  corporation,  and  for 
that  reason  not  subject  to  legislative  oontroL  The  attempt  of 
the  legislature  to  change  the  direction  and  applicatian  of  funds 
so  held  was  very  properly  regarded  as  unconstitutionaL  It  is 
very  apparent^  from  the  reasoning  and  authorities  cited  in  that 
case,  that  the  court  would  have  come  to  a  different  result  if  the 
funds,  which  were  attempted  to  be  divided  by  the  legislature^ 
bad  been  in  the  hands  of  the  town,  and  not  in  the  hands  of  a 
board  of  tmsteos,  to  whom  they  had  been  conveyed  in  trust  for 
specific  purposes  by  an  act  of  the  legislature  of  Massachusetts, 
passed  m  180&  That  esse  turns  wholly  upon  the  fact  that  the 
trustees  of  the  fund  were  a  private  and  not  a  public  corporation. 

In  view  of  all  the  facts  in  this  case,  we  are  of  opinion  that  the 
defendant  has  established  his  justification,  and  is  therefore  en- 
titled to  a  judgment  in  his  fitvor. 

Plaintiff  nonsuiti 

TiRNST,  0.  J.,  and  Hathaway,  OooDnrow,  and  Davis,  JJ., 
eonouiTed* 

CBABfiBs  Of  Municipal  OomroiuTion,  Ajiaajaxom  ow  ahd  Lsoisla- 
nvB  AcTHOBnT  ovbb:  See  note  to  Cflaghom  v.  OmUen^  03  Am.  Daa  470- 
478|  and  on  the  Mune  point,  and  aspeoially  as  to  the  power  oi  l^gidatarM  ia 
regard  to  the  diviikm  of  towns  and  the  effect  thereof  on  eoipoiate  property, 
see  MwUpeiier  v.  East  Man^peUer,  67  Id.  748»  and  note  7M.  As  to  the  eflfool 
of  the  diviiion  of  towns  on  the  corporate  liabilities,  see  />qMn  v.  SdUvuBt 
a  Wis.  126b  wh«e  the  prino^  esse  ii  dted. 


636  JoTCB  17.  Mains  Ins.  Co.  [MidiM» 

JoYOB  V.  Maine  Iksxjrancb  Company. 

[46  maiii»  ie&] 

WmraM  OAHVOf  Tmnur  as  Exfsbt,  nob  at  All,  as  to  vlietlier  oertu 
speoiflad  facte  wonld  inoroMe  the  rates  of  insiimioo  upon  pfopsHy  ^ 
aoradv  as  the  quaatioa  inrolTad  ia  not  ona  zalating  to  mattna  of  aoMBoa 
or  akni,  bat  oalla  for  tba  opinioa  of  the  witnan  upon  tlio  infliMmoe  whk^ 
oertain  facte  would  haTo  apon  othora,  and  whetliar  ibaj  iroiild  ba 
indnoad  thereby  to  ohaige  Ugher  ratea  of  prsminm. 

Whibb  bt  Tebics  ov  Pouor  Ltsubbd  was  Bovvd  to  Grtm  Nonos  to 
OoMPAinr  ov  Ivobbasb  ot  Rnx,  and  the  company  waa  to  bsva  the 
qption  thereapon  to  teiminate  the  inaoranoe,  and  the  insorad  did  inoreaae 
the  iiak»  bat  failed  to  notify  the  company  thereof,  and  the  inaarad  prop- 
erty waa  aabaeqaently  destroyed,  bat  not  by  reaaon  of  andh  inoraaaed 
riak,  the  liability  of  the  company  on  the  policy  atQl  continned,  as  it 
conld  not  be  certainly  aaaomed  that  the  company,  if  notifiedt  woold  baTa 
terminated  the  inanrance. 

taMBXraOH  ov  HOUSB  IN  POUCT   OV   LfSUBAKOB   AS    ''OcOimBD  BT"  !>• 

8UBBD  ia  a  deacription  merely,  and  doaa  not  amoont  to  an  agraamattl  tiial 
the  Inaored  ahoold  oontinae  in  oooapation  of  it. 

AjotioQ  on  policy  of  insoranoe  agaiost  loaa  by  fire.  The  iMito 
■re  stated  in  the  opinion. 

Sh^pUy  and  Dana,  for  the  defendants. 
Howard  and  Sirau^  for  the  plaintiff. 

'  By  €k>nrt^  Tbnnbt,  0.  J.  In  the  defense  of  tiua  aotion,  wUeh 
b  on  a  policy  of  insoranoe  against  a  loss  by  fire,  the  opinions  of 
certain  persons,  who  were  shown  to  have  had  expeiienoe  in  the 
business  of  insurance,  as  to  the  comparative  riak  of  a  dwelling- 
house  which  had  been  vacated  after  the  occupation  thereof,  and 
when  the  occupation  had  continued;  and  whether  the  piemiams 
of  insurance  would  or  would  not  be  increased  in  oonsequeaoe 
of  the  owner  vacating  the  house,  were  offered,  and  on  the  phta 
tiff's  objection  excluded. 

None  of  the  inquiries  related  to  matters  of  acienoe  and  ddll: 
1  GreenL  Ev.,  sec.  440.  A  witness  cannot  give  his  views  co 
the  manner  in  which  others  would  probably  be  influenced,  if 
the  parties  acted  one  way  or  the  other.  Therefore  the  opinkm 
of  a  person  conversant  with  the  business  of  insurance,  upon  a 
question  whether  a  premium  would  have  been  increased  by  the 
oommunioation  of  certain  specified  fisbcts,  has  been  held  inadinis* 
Bible:  Id.,  sec  441,  and  notes  1,  2. 

The  defendants  offered  to  prove  that  a  small  stable  standing 
on  a  lot  adjoining  the  one  upon  which  the  dwelling-house  in- 
■ored  was  situated,  owned  by  a  third  person,  was  removed  to  a 


1858.]  JoTGB  V.  Mainb  Ins.  Oo.  5ST 

■pot  DBarer  to  the  house  insured  than  that  on  which  it  stood  at  the 
date  <^  the  polio^y  and  had  been  raised  in  height^  and  increased 
in  other  lespeots;  this  eridenoe  was  ezduded  on  the  plaintiff's 
objection. 

It  is  stated  in  the  policy  that  ''this  policy  is  made  and  ac- 
cepted in  reference  to  the  application  for  it,  and  to  the  condi- 
tions hereto  annexed,  which  are  hereby  made  a  part  of  this 
contract^  and  are  to  be  resorted  to^  in  order  to  ascertain  and 
determine  the  rights  and  obligations  of  the  parties  hereto,  in  all 
cases  not  herein  otherwise  specially  provided  for.**  In  the  con- 
ditions refened  to^  as  stated  in  the  body  of  the  policy,  is  the 
following,  in  number  4:  ^If  after  insurance  is  eflRMted  on  any 
building  or  goods  in  this  office,  etc.,  the  risk  shall  be  increased 
fay  any  means  whatsoever  within  the  control  of  the  assured,  or  if 
such  building  or  premises  shall,  with  the  assent  of  the  assured, 
be  ocoapled  in  any  way  so  as  to  render  the  risk  more  hasardons 
than  at  the  time  of  insuring,  such  insurance  shall  be  void  and 
of  no  eflbct  If  during  the  insurance  the  risk  be  increased  by 
the  erection  of  buildings,  or  by  the  use  or  occupation  of  neigh- 
boring premises,  or  otherwise,  of  which  prompt  written  notice 
shall  be  given  to  the  company  by  the  assured,  or  if  for  any  other 
cause  the  company  shall  so  elect,  it  shall  be  optional  with  the 
company  to  terminate  the  insurance,  after  notice  given  to  the 
assured  or  his  representative,  of  their  intention  to  do  so,  in 
which  esse  the  company  will  refund  a  ratable  portion  of  the 
premium." 

Bj  the  former  of  the  two  periods,  quoted  from  the  con- 
ditions, the  acts  of  the  assured  therein  specified  are  to  be 
followed  by  a  forfeiture  of  all  benefit  from  the  policy.  In  the 
latter  it  is  otherwise.  If  the  evidence  offered  would  embrace 
auoh  a  esse  as  last  described,  which  may  well  be  doubted,  but 
upon  which  no  opinion  is  given,  such  use  of  the  neighboring 
premises  does  not  avoid  the  policy;  but  prompt  notice  to  the 
company  is  alone  required  by  the  terms  of  the  condition.  The 
company  cannot  assume  that  they  would  have  terminated  the  in- 
surance if  the  notice  had  been  given  of  the  removal  of  the  stable 
from  one  part  of  the  lot  to  another,  of  which  the  plaintiffs  had 
no  control;  and  as  the  fire  which  destroyed  the  building  was 
not  due  to  the  removal  of  the  stable,  no  injury  would  be  proved 
to  hare  been  done  to  the  company  if  this  evidence  had  been  ad- 
mitted. 

The  house  insured  is  represented  in  the  policy  as  occupied  in 
part  by  William  H.  D.  Joyce.    This  cannot  be  an  agreement  that 
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he  should  continae  in  the  occupation,  but  it  is  merely  descrip- 
tive of  the  house,  such  as  is  common  in  a  deed  of  conveyance. 

We  are  satisfied  that  the  rulings  were  free  from  legal  tttor. 
According  to  the  agreement  of  the  parties,  judgment  is  to  b? 
enternd  for  the  plaintiff. 

Hathaway,  CurriNat  Mat,  Ooodsnow,  and  Davis,  JJ.^  con* 
ouTied. 


OpiinoN  EyiDSNOK  as  to  Pbobablx  Enscr  nr  Pastiks  had  Actxd  if 
IhFriRBNT  Makhkr. — Opinion  evidence  of  itaelf  ib  not  in  general  to  bi 
Vtoeived.  Facts  ahonld  be  atated,  and  not  inferenoea  from  them:  Pemuy^Miiiia 
Co.  ▼.  CtmUjuHt  101  UL  93;  Tlame*  v.  Brownlee,  63  Ala.  277;  Cook  t.  Pummt 
66  Ind.  521;  Parsons  v.  Lindsay,  26  Kan.  426;  Barts  v.  Morsf'^  126  Maaa 
226;  Paue  v.  Parker,  40  N.  IL  47;  People  v.  Chreenfidd^  23  Hun,  454;  RaH- 
road  Co.  v,  SnuUi,  62  Tex.  178;  Weeks  ▼.  Lyndon,  54  Vt  638;  Veerk%sai  t. 
Chkofjo  etc.  R.  R.  Co.,  53  Wis.  689.  The  rale  should  therefore  apply  mora 
strongly  that  opinion  evidence  is  not  generally  admissible  aa  to  the  probabla 
effect  of  certain  acta  or  circomstancea  npon  other  individnals,  as  in  the  prin* 
oipal  case.  Greenleaf  lays  down  the  role  that  "witnesses  cannot  state 
their  views  as  to  the  manner  in  which  other  persona  would  probably  be  infln- 
enoed  if  the  parties  acted  in  one  way  rather  than  in  another:"  1  GreeoL  Er., 
14th  ed.,  sec  441;  and  the  rule  is  supported  in  the  abstract  by  the  anthori- 
ties:  Campbell  ▼.  Richards,  5  Barn,  ft  AdoL  846;  MUwaukee  eU.  Co.  v.  Kd- 
logg,  94  U.  S.  469;  Jefferson  Ins.  Co.  v.  CotheaU  7  Wend.  72;  HUl  v.  La/oftiU 
Ins.  Co.,  2  Mich.  476.  This  proposition  is  different  from  that  of  asking  s 
witness  what  his  own  conduct  would  be  in  a  particular  state  of  cJrcniniitanwWi 
An  individual  may  know  what  hia  probable  conduct  would  be,  though  even 
each  evidence  is  uniformly  rejected,  but  he  cannot  aay  with  any  greater  de- 
gree of  certainty  than  the  jury  could  what  the  probable  effect  of  certain  acta 
or  circumstances  would  be  upon  the  conduct  of  others,  and  the  reason  for 
the  refusal  by  the  courts  to  receive  the  evidence  seems  to  be  founded  in  the 
theory  that  if  an  inference  is  to  be  drawn  as  to  how  parties  would  have  acted 
in  a  given  case,  the  jury  is  as  competent  to  draw  that  inference  as  uroold 
b3  the  person  whose  opinion  is  asked,  provided,  of  course,  the  matter  is  not 
one  of  science  or  skill:  J^erson  Ins.  Co.  v.  CothecU,  7  Wend.  72.  The  in- 
ference is  one  from  common  knowledge,  and  it  is  well  settled  that  as  to  sacb 
matter  the  opinion  of  witnesses  is  not  admissible:  Milwaukee  R.  R,  Co.  v.  Kd- 
logg,  94  U.  a  473;  Keller  ▼.  New  York  Central  B.  R.  Co.,  2  Abb.  Apa  Dea 
480;  HiU  v.  Portland  etc.  R.  R.  Co.,  55  Me.  438;  Muloy  ▼.  Insurance  Co.,  t 
Gray,  541;  note  to  Hammond  ▼.  Wood,  66  Am  Dec  229. 

The  cases  in  which  the  rule  has  been  applied  are  few,  and  confined  to  de* 
cisions  on  insurance  law.  Thua  a  witness,  though  an  expert  on  insnranoe 
matters,  is  not  permitted  to  give  his  opinion  whether  the  risk  or  rate  of  pre- 
mium would  have  been  increased  by  the  existence  of  certain  facts,  or  whether 
the  concealment  of  certain  facts,  at  the  time  of  execution  of  the  policy, 
affected  the  policy,  so  that  had  the  facts  been  disclosed  the  policy  would  havt 
been  denied,  or  higher  rates  charged:  1  Greenl.  Ev.,  14th  ed.,  sec.  442;  2  Id., 
sec.  397;  Luce  ▼.  Dorchester  Ins.  Uo.,  105  Mass.  293;  Marshall  v.  InsuroM 
Co.,  27  N.  H.  157;  Hill  v.  LqfayeUe  Ins.  Co.,  2  Mich.  476;  Jefferson  Ins.  Ga 
▼.  Ooiheal,  7  Wend.  72.  ConsideraUe  disonaaion  ia  fomid  in  the  books  on  thii 
proposition.    From  the  various  oases,  however,  a  general  rule  may  be  gatharad. 
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IkftI  m  caeh  ctibw,  if  tbo  fact  oonoealed,  or  daimed  as  having  affected  the 
risk,  or  any  other  fact  on  whioh  the  witness  is  asked  to  express  his  opinion 
as  to  its  effect  on  the  insnrer's  mind,  is  such  that  its  answer  would  reqnire 
knowledge  resulting  from  a  special  oonrse  of  stndy  or  experience,  he  may 
testify  as  to  snoh  matter,  but  his  testimony  becomes  that  of  an  expert  If, 
howerer,  the  answer  to  the  fact  on  which  his  opinion  is  asked  would  be  a 
mere  dednotion  of  reason,  founded  on  the  common  experience  of  mankind, 
the  jury  does  not  need  assistance  to  convince  them  of  what  the  effect  would 
be:  Id.;  1  Wharl  Ev.,  1st  ed.,  sec.  607,  and  notes;  note  to  Carter  v.  Boehm^ 
1  Smith's  Lead.  Cas.  550;  CkLmpbdl  v.  Richards,  6  Bam.  &  AdoL  846; 
MUwavkee  R.  B,  Go.  v.  KeOogg,  94  U.  &  469;  MarahaUY.  Union  In$,  Co.,  2 
Wash.  C.  C.  357;  CanneO  v.  Phanix  Ina.  Go.,  69  Me.  582;  Luee  v.  DoreheaUr, 
M.  lus,  Co.,  105  Mass.  298;  JTUIy.  LqfayeOe  In$.  Co.,  2  Mich.  476;  Jefferaon 
Ins.  Co.  V.  Cotheal,  7  Wend.  72;  Norman  v.  WeUa,  17  Id.  137,  164;  Hartford 
Itu.  Co.  V  Barmer,  2  Ohio  St  452.  But  on  the  contrary,  see  Richarda  v. 
Murdoch,  10  Bam.  k  Cress.  527;  Chapman  v.  Walian,  10  Bing.  57;  LttOedaU. 
V.  Dixon,  I  Bos.  k.  PoL,  N.  S.,  151;  Hoffwoodr.  Rodgera,AEMt  590;  Foyy. 
J9tnaIna.Co.,3Anen(N.B.),29;  HemY.  South SL  Louialna.  Co.,iOUo.  19) 
Behenck  v.  Mercer  CowUy  MuL  Ina.  Co.,  24  N.  J.  L.  447.  In  these  latter  cases, 
however,  where  the  evidence  was  admitted,  the  reason  evidently  was  because 
the  point  of  admissibility  was  not  raised,  and  the  evidence  was  admitted 
without  objection.  As  examples  of  the  rule  in  insurance  cases,  a  witness 
eannot  say  that  an  insurance  company  would  have  charged  a  higher  rate,  or 
denied  or  canceled  the  policy,  if  the  concealed  facts  or  increased  risk  had 
been  disclosed;  but  an  expert  would  be  permitted  to  testify  that  under  cer- 
taiQ  oonditioxis  it  is  the  usage  of  insurance  companies  to  cAuurffp  a  higher  rate: 
Midry  v.  Mohawk  V.  Ina.  Co.,  5  Gray,  541;  Lyman  v.  SUUe  Ina.  Co.,  14 
Allen,  329;  Hartman  v.  Keyaione  Ina.  Co.,  21  Pa.  St.  466.  See  idso  an  artids 
on  this  subject  in  5  Am.  Law  Be  v.  232-237. 

Alixratxoh  Of  Pruosbb  Insvbu),  80  ab  to  Ikcriau  Rise;  effect  on 
contract  of  insurance:  See  Pade{ford  v.  Providenee  M.  F.  /.  Co.,  67  Am.  Dea 
496,  and  note  500,  oitin£  the  prior  cases  in  this  series;  and  see  New  England 
F.  A  M.  Ina.  Co,  v.  Wttmora,  32  HI.  245,  citing  the  principal  case  on  this 
point 
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[45  ICAun,  220.] 

Kon  Patabu[  "Six aiteb  Datb"  is  not  Void  for  UirGiBTAiHTr,  but 

the  intention  of  the  parties  should  control  in  the  construction  of  it,  if 
such  intention  is  legally  ascertainable;  and  such  intention  must  be  in- 
ferred from  the  paper  itself,  in  the  light  of  the  circumstances  in  which  it 
was  given,  as  the  ambiguity,  being  patent,  is  not  explainable  by  parol 
testimony. 

WHXxmufc  Inthtdsd  Tdcb  of  Patmxmt  of  Notk  Madb  Payable  "  Six 

AFTKB  Datb"  is  a  question  for  the  court  or  jury,  qwjcre. 

NoTB  GivxN  TO  IvsuRAyoB  CoMPAinr  FOB  PoucT,  and  made  payable  "  six 

after  date,"  will  be  regarded  as  a  note  payable  in  six  months  from 

date,  where  six  months  is  the  usual  time  of  credit  with  such  company,  ii 
tlisn  be  nothing  in  the  note  to  indicate  a  different  timei 
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Note  Pa  table  to  Order  of  "L.  M.,  President  of  M.  F.  AM.  Iks.  Co.," 
U  note  payable  to  such  insaranoe  company,  and  an  indcmement  by  tht 
pteaident  as  snch  would  operate  to  transfer  the  note,  in  the  abienos  of 
proof  that  he  was  unauthorized  to  transfer  it. 

Assumpsit  on  promissory  note.     The  opinion  states  the  facts. 

Xandf  for  the  defendants. 

Shepley  and  Dana,  for  the  plaintiff. 

By  Court,  Mat,  J.  The  right  of  the  plaintiff  to  recover  in 
this  action  is  resisted  upon  soTeral  grounds.  And  first,  it  ia 
said  that  the  note  declared  on  is  void  for  uncertainty.  It  is  ia 
these  words: 

"$1,600.  Boston,  Maj  1,  1854. 

"Six  iifiber  date,  we  promise  to  pay  to  ihe  order  of  L 

Monson,  president  of  the  Metropolitan  Fire  and  Marine  Insur- 
ance Companj  of  Boston,  fifteen  hundred  dollars,  at  Mer- 
chants'  Bank,  Boston.    Value  received. 

"FboTHXHOHAM   k  WOREMAN." 

The  only  obscurity  in  the  note  arises  from  the  want  of  a  defi- 
nite statement  of  the  time  when  payable.  A  blank  form  wh 
used;  and  ihe  blank  space  left  for  the  insertion  of  the  proper 
word  to  designate  the  time  was  not  fille<l.  Does  this  omissioii 
render  the  note  voidi  Such  a  consequence  is  to  be  avoided  if 
possible,  and  if  it  can  be  done  consistenUj  with  the  rules  of 
law:  Jilce  v.  Dmght  M/g.  Co.,  2  Cubii.  80. 

In  the  construction  of  the  note,  the  intention  of  the  parties  is 
to  control,  if  it  can  be  legally  ascertained;  and  the  authoxitiei 
cited  in  defense  clearly  show  that  an  ambiguity,  such  as  appetn 
u]>on  the  face  of  the  note,  is  not  open  to  parol  explanation.  It 
is  a  patent  ambiguity,  which  is  well  defined  as  one  which  is 
"produced  by  the  uncertainty,  contradictoriness,  or  deficiency  of 
the  language  of  an  instrument,  so  that  no  discovery  of  facts  or 
proof  of  declarations  can  restore  the  doubtful  or  smothered 
sense,  without  adding  ideas  which  the  actual  words  will  not  of 
themselves  sustain:"  Eoberts  on  Frauds,  15. 

In  such  a  case,  however,  it  is  competent  for  the  court  to  de> 
termine  from  the  paper  itself,  in  the  light  of  the  drcamstsncei 
in  which  it  was  given,  what  was  the  actual  intention  of  the  par- 
ties: Webster  v.  Atkinson,  i  N.  H.  21.  Otherwise  the  maker 
might  reap  an  unjust  advantage  from  his  own  neglect  to  use 
•lear  and  appropriate  language,  which  the  law  does  not  allow 
when  it  is  possible  to  ascribe  to  the  language,  under  the  cir* 
oumstances  in   which   it  was   used,  any  appropriate   legal  effect 
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Where  tbeie  is  nothing  in  the  contraot  to  lead  to  a  diflbrent 
oondasion,  and  it  is  dearly  apparent  that  some  woxd  indicative 
of  the  intention  of  the  parties  was  intended  to  be  used,  but 
omitted  hy  mistake,  the  parties  may  properly  be  presumed  to  have 
mtended  to  use  that  woxd  which  is  most  commonly  used  by  the  same 
or  other  parties  under  the  same  or  similar  circumstances.  Their 
probable  intention,  in  the  absence  of  anything  to  the  contrary,  may 
well  be  taken  as  their  actual  intention:  Coolbrcth  t.  FurinUm,  29 
fife.  469. 

In  the  case  of  Caimor  ▼.  BotUh,  7  How.  (Miss.)  176  [40  Am. 
Dec.  59],  cited  by  the  plaintifi^  it  was  held  that  a  note  payable 
'Hwenty-fonr  after  date''  was  not  void  for  uncertainty,  but  was 
a  note  payable  at  some  time  after  date,  and  was  admissible  in  evi- 
dence without  other  testimony,  under  an  averment  in  the  declara- 
tion that  twenty-four  months  after  date  was  the  time  meant  by 
the  parties,  and  it  was  left  to  the  jury  to  judge  as  to  the  fact  of 
the  time  intended.  In  the  case  before  us,  the  court  are  authorized 
to  draw  such  inferences  as  a  jury  might.  It  does  not,  therefore, 
become  material  for  the  court  to  determine  whether  the  legal  in^ 
tei-pretation  to  be  put  upon  the  note  as  to  the  time  of  payment, 
in  view  of  the  ciieomstances  attending  its  creation,  appropriately 
belongs  to  the  jury  or  the  bench.  That  the  time  of  payment  meant 
by  the  parties  may  be  determined  by  the  one  or  the  other,  we  have 
no  doubt. 

In  view  of  all  the  facte  in  this  case,  we  are  of  opinion  that  the 
word  omitted  in  the  contract  after  the  word  ''six"  was  intended 
to  be  ''months;"  that  it  was  left  out  by  mistake,  and  that  both 
parties  understood  the  term  of  credit  to  be  six  months.  Notes 
payable  in  six  days  are  seldom  seen,  while  those  payable  in  six 
years  are  not  very  common.  The  word  most  frequently  in  use 
in  the  commercial  arrangements  of  men,  not  only  in  our  cities, 
but  in  the  country,  to  designate  the  time  when  notes  and  bills 
fall  due,  is  "months."  Especially  is  this  so  where  the  numerical 
adjective  used  in  connection  with  it  is  six,  as  in  the  present 
case.  There  being  nothing  in  the  note  in  suit  to  indicate  that  any 
other  term  of  payment  was  intended  by  the  parties,  the  law,  under 
the  circumstances,  regards  it  as  a  note  payable  in  six  months  from 
ito  date. 

It  is  further  contended  that  the  note  was  not  payable  to  the 
"Metropolitan  Fire  and  Marine  Insurance  Company,"  but  that 
these  words  in  it,  as  well  as  the  words  "president  of,"  imme- 
diately preceding  them,  were  only  used  as  descriptlo  jyersorue. 
It  cannot  be  denied   that  if  the  note  was  intended  to  be  payable 
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''to  the  order  of  L.  Monflon"  as  an  indiTidualy  and  not  as  ptesi 
dent  of  the  oompanj,  sedng  offieiallj,  the  insertion  of  sach  de- 
scriptiTe  words  was  wholly  nngatoiy.  Under  the  drcomstanoes 
of  this  esse,  we  cannot  doubt  that  it  was  the  intention  of  the 
parties  to  the  note  to  make  it  payable  to  the  order  of  L.  Monr 
•on,  as  president  of  the  insoranoe  company,  and  so  by  its  Tory 
terms  the  said  Monson  is  distinctly  recognised  as  having  official 
authority  to  indorse  it.  Such  must  have  been  the  mutual  under- 
standing of  the  parties.  That  the  note  m^y  properly  be  regarded 
as  payable  to  the  order  of  the  company,  and  that  they  are  suffi- 
ciently designated  as  the  payees,  is  well  sustained  by  the  author- 
ities. In  addition  to  those  cited  by  the  counsel  for  the  plaintiff 
upon  this  pointy  we  cite  the  case  of  TrtuUet  etc  t.  FarkSf  11 
Me.  Ul. 

It  is  further  objected  in  defense  that  if  the  note  is  not  void 
for  uncertainty,  and  can  properly  be  regarded  as  a  note  payable 
to  the  Metropolitan  Fire  and  Marine  Insnrance  Company  or 
their  order  in  six  months  from  its  date,  still  it  has  not  been 
legally  indorsed,  because  it  does  not  appear  that  Monson,  the 
president  of  said  company,  had  any  authority  to  indorse  it.  It 
is  therefore  contended  that  the  indorsement  now  upon  it,  through 
which  the  plaintiff,  as  indorsee,  claims,  is  void*  But  we  are  of 
opinion,  in  the  absence  of  all  proof  tending  to  show  any  want  of 
such  authority,  that  it  is  well  established  by  the  legal  evidence 
in  the  case.  It  might  perhaps  be  well  questioned  whether  the 
recognition  of  such  authority  in  the  note  itself  would  not,  if 
uncontrolled  by  other  evidence,  be  sufficient  to  show  it  In  view 
of  all  the  facts,  the  note,  having  been  legally  indorsed  before  it 
became  due,  or  was  dishonored,  is  not  open  to  the  equities  sub- 
sisting between  the  original  parties,  and  the  defense  which  is 
set  up  therefore  fails. 

Defendants  defaulted. 

Tennet,  C.  J.,  and  Hathawat,  Cuttiko^  OoodenoWi  and  Davis, 
JJ.,  concurred* 

Notes  in  Which  Wobds  Ikdigativb  or  Tna  of  Patuht  aeb  OxrmiH 
whether  void  for  unoertainty:  See  Connor  v.  South,  40  Am.  Deo.  59,  wh«n 
the  rule  laid  down  in  the  principal  osfe  is  followed]  and  see  WamwriglU  v. 
Straw,  Id.  675,  where  the  oontrary  ia  held. 
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Worthing  v.  Webster. 

RaonAij  19  Tax  Dekd  asm  kot,  dt  Thkmsilvbs,  Etidbvgi  or  €V>icpij* 
Ai>OA  wiTB  SiATim,  in  making  tax  lale,  nnlen  made  lo  by  statate,  bai 
the  burden  is  on  the  party  claiming  under  ndh  deed  to  prove  by  othef 
eridenoe  fall  oompUanoe  with  the  reqnirementi  of  the  statnte. 

LiPn  OF  Tun  will  hot  Atwobd  FanuicPTiTa  Etidsngi  of  BMaxjiAmm 
OF  Tax  Sali,  if  pnrchaeer  and  thoee  olaiming  nnder  him  have  had  ne 
potieeaon  nnder  the  deed.  Bnt  an  ancient  deed  and  its  recitals,  together 
with  subsequent^  long-continued,  and  uninterrupted  possession,  are  eri- 
denoe  from  which  compliance  with  statute  in  regard  to  tax  sales  may 
be  presumed,  and  the  questioa  thereon  is  cue  for  the  Jury,  upon  all  the 
eridence  in  the  case* 

Aonoir  to  reooTor  real  property.  The  &cti  «re  atated  in  the 
opinion.  { 

Shepley  omd  Dcmo,  for  the  demandant  .; 

Boward  4mi  SHrouif  for  the  tenant 

By  Oourty  Mat,  J.  In  1807  Salter  Soper  died  aeiaed  of  the 
farm  aitoate  in  GraVy  which  is  deeoribed  in  the  demandant's 
writ  At  his  decease  he  left  eij^t  children,  or  their  repre- 
sentatiyea.  Of  these  children  one,  named  Margaret,  had  then 
been  married  to  Isaac  Oakman.  She  died  Norember  6,  1807, 
leaving  only  two  children,  the  demandant  and  a  sister,  who 
died,  without  issoe,  about  a  fortnight  after  the  death  of  ber 
mother.  Isaac  Oakmsm,  the  father  of  the  demandant,  liveJ 
until  November  12,  1847.  It  is  therefore  apparent  that  the 
demandant,  upon  the  death  of  her  mother  and  sister,  became 
seized  of  that  share  in  the  farm  which  descended  from  her 
grandfiather,  Salter  Soper,  to  her  mother,  subject  only  to  her 
father's  life  estate  therein  as  tenant  by  the  curtesy.  That  share 
was  one  undivided  eighth,  and  is  the .  same  now  demanded  in 
this  suit  The  demandant's  right  to  recover  possession  of  said 
share,  after  the  termination  of  her  father^s  life  estate  in  1847,  is 
beyond  all  question,  unless  she  is  barred  thereof  by  reason  of 
the  fcusts  relied  upon  in  defense. 

The  tenant  sets  up,  as  his  first  ground  of  defense,  a  title 
under  a  tax  deed  from  Woodbury  Storer,  as  collector  of  a  direct 
tax,  levied  by  the  United  States  in  1815,  to  one  Jonathan  Nash, 
through  whom  he  daims  by  appropriate  mesne  conveyances. 
This  tax  deed  is  dated  October  13,  1818,  and  was  duly  acknowl. 
edged  and  recorded  on  the  fourteenth  of  November  following. 
It  LB  admitted   that  said  Storer  was  duly  appointed   as  collector 
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of  said  tax,  bat  there  ia  no  other  eridenoe  in  the  case  that 
said  tax  waa  ill^gallj  aaseBsedy  or  that  said  collector,  in  makiDg 
sale  of  aaid  ftnn  for  the  non-payment  of  said  tax,  complied  with 
any  of  the  requiroments  of  the  federal  statatee  anthorizmg  the 
same,  except  what  ariaea  from  the  redtala  in  the  coUectoi^i  deed 
to  Naeh,  and  the  loDg^xmtinued  aubfieqiient  poBManon  of  tfa» 
premiaea  l^  the  tenant,  and  thoae  under  whom  he  daima  Iti» 
contended  in  defense  that,  from  the  ndtahi  in  aaid  deed,  said 
deed  being  an  ancient  one,  taken  in  ooT^nftftjon  -with  sQch  sub- 
sequent poMCsaion  under  it,  the  court  ought  to  preaume  a  fall 
compliance  with  the  requiaitiona  of  the  statute,  ao  far  as  is 
neoessaiy  to  give  efficacy  to  the  deed. 

In  detennining  thia  queation,  it  becomes  important  to  look 
into  the  nature  of  the  pooooanion  and  all  the  circumatenoes 
attending  it.  Nash,  the  grantee  in  the  tax  deed,  doea  not 
appear  to  haTO  been  in  possession  of  the  premiaea  at  any  tima 
He  conveyed  them  to  Salter  Soper,  his  8on-in4aw,  one  of  the 
children  of  Salter  Soper,  deceased,  who  was  also  the  adminis- 
trator upon  hia  father^s  estate,  by  a  deed  of  quitdaim,  hearing 
even  date  with  the  acknowledgment  and  regiatry  of  Storef^s 
tax  deed  to  him.  The  consideration  recited  in  this  deed  is  gbIj 
twenty-one  dollars,  and  the  case  shows  that  at  this  time  Salter 
Soper,  the  grantee,  had  in  his  hands,  as  adndnistrator,  several 
hundred  dollars  belonging  to  himself  and  his  ooJieirs,  whidi  Is 
still  unpaid.  He  appears,  also,  to  have  been  in  possession  of 
said  premises  after  the  death  of  his  father,  and  to  have  charged 
himself  in  his  account  as  administrator,  settled  with  the  judge 
of  probate  in  October,  1809,  with  the  sum  of  seventy  dollars, 
for  the  improvement  thereof.  The  value  of  the  farm  appears  to 
have  been  about  one  thousand  five  hundred  dollani,  and  the 
direct  tax  assessed  upon  it  was  only^  six  dollars  and  seventy-four 
cents.  The  whole  farm  waa  sold  July  16,  1816,  for  the  sum  of 
eight  dollars  and  nine  cents,  beiikg  the  amount  of  said  tax  and 
the  incidental  expenses  of  the  sale.  So  far  as  the  case  shows, 
Salter  Soper,  the  administrator,  and  tenant  in  common,  with  the 
other  heirs,  remained  in  possession  of  said  premises,  from  the 
death  of  his  father,  until  November  16,  1843,  when  he  oonveyed 
them  to  Albert  W.  Soper.  The  character  of  Salter  Soper^s 
possession  may  depend  very  much  upon  the  purpose  and  effect 
of  the  deed  from  Nash  to  him. 

In  view  of  the  foregoing  facts,  if  this  deed  to  Salter  Soper 
was  not  intended  as  an  extinguishment  of  the  tax  title^  it  is  di£&- 
eult  to  reconcile  the  conduct  of  said  Soper,  under  all  the  ciroonu 
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stances  of    the  case,   with    any  other  theory  than    that    of   an 
attempt  on  his  part  to  practioe  a  gross  fraud  upon  his  co-ten- 
ants.    If,  however,  he  intended  to  claim  title  in  the  farm   as 
against  them,  and  all    the  preliminary  steps  necessary  to    give 
efToct  to  the  tax  deed  had  been  taken,  we  cannot  doubt,  in  view 
of  the  authorities  cited,  that  equity  would  regard  and  treat  the 
conveyance  from  Nash  to  him  as  a  conveyance  in  trust  for  the 
benefit  of   all  the  co-heirs  or  tenants    in    common.       In  oonee- 
quence,  therefore,   of   such    resulting  trust,   his  possession  down 
to  1843  would  be  that  of  one  co-tenant  holding  in  trust  for  the 
benefit    of   all  the  eestuU    giM  trusL    Such  a  holding  for  any 
length  of  time  would  undoubtedly  have  much  less  tendency  to 
show  that  all  the  preliminary  steps  necessary  to  make  the  deed 
effectual  had  be^n  taken  than  a  posaession  under  claim  of  an 
absolute  title  free  from  such  trust     If,  upon    the  other  hand, 
Salter  Soper  is  to    be  regarded    hs  having  been   in  possession, 
«lMTOii>g  the  whole  estate,  in  no  way  sabservient  to  the  rights  of 
his  co-heirs,  then  the  fact  that  such  a  possession  was  continued 
from  the  date  of  Nash's  deed  to  him  to  the  inception  of  this  suit 
Is  to  have  such  effect  in  raising  a  presumption  that  the  recitala 
contained    in  the  tax  deed    are  in    accordance    with    the    facts 
stated  as  it  deserves. 

The  qn«>8tion  then  returns.  Do  the  recitals  in  the  tax  deed  and 
the  subsequent  possession  of  the  tenant  and  those  under  whom 
lie  claims,  taken  in  connection  with  all  the  other  facts  in  the  case, 
famish  satis&ctory  evidence  of  a  compliance  with  the  requia- 
tions  of  the  federal  statute,  and  of  the  performance  of  such 
acts  on  the  part  of  the  collector,  and  all  others,  y  are  abso- 
lutely essential  to  authorise  and  give  effect  to  the  deedl  This 
inquiry  involves  two  questions:  1.  Whether  these  recitals,  in 
view  of  all  the  facts,  are  to  be  taken  as  true;  and  2.  If  so, 
whether  they  are  sufficient  to  make  the  deed  effectual  to  pass 
the  title. 

By  the  principles  of  the  common  law,  the  recitals  in  a  tax 
deed  are  not  in  themselves  evidence  of  a  compliance  with  the 
requirements  of  the  statute:  Blackwell  on  Tax  Titles,  603.  In 
all  cases  where  the  statute  does  not  make  them  evidence,  the 
burden  is  upon  the  party  claiming  title  under  such  deed  to 
show,  by  other  evidence,  step  by  step,  a  full  compliance:  Id.  94, 
«nd  cases  there  cited*  On  page  97  of  the  same  work,  it  is  said 
to  be  the  businesB  of  the  grantee  ''to  collect  and  preserve  all 
the  facts  and  muniments  on  which  his  title  depends."  It  is  also 
well  settled  that  no  lapse  of  time  will  affcrd  presomptive  e?i« 

▲m.  Dm.  Vok  I.ZXI-W 


546  WoRTHixo  V.  Webster.  [Maine, 

denoe  of  the  regularity  of  a  tax  sale,  when  the  purchaser,  and  those 
claiming  under  him,  have  not  had  possession  under  the  deed,  and  no 
such  presumption  can  be  indulged  where  the  evidence  clearly  shows 
upon  its  face  that  the  proceedings  were  irregular,  and  yet  it  is  veiy 
clear,  in  view  of  the  authorities  cited  upon  both  sides,  that  aa 
ancient  deed  and  its  recitals  with  subsequent  possession  followiiig 
the  deed,  and  long  continued,  are  facts  competent  for  the  consid- 
eration of  a  jury,  and  should  hare  their  proper  weight  in  dete^ 
mining  whether  the  matters  and  things  recited  in  such  deed  as 
having  been  performed  were  in  fact  performed.  Such  facts  are 
not,  however,  conduaive  evidence  of  such  performance.  They  are 
merely  evidence  to  be  considered  with  all  the  other  evideooe  in  the 
case. 

In  the  case  before  us,  anthorifled  as  we  are  to  draw  inferanoes  as 
a  jury  might,  we  have  no  hesitancy  in  coming  to  the  oondusion  that 
the  evidence  azinng  from  the  age  of  the  deed  relied  upon  in 
defense^  and  its  redtals,  with  the  subaequent  possession  which  is 
shown  as  following  the  deed,  when  considered  in  connection  with 
the  £M}t  that  the  whole  &rm  was  sold  for  so  small  a  sum;  that  the 
purchaser  immediately  conveyed  it  to  his  son-in-law,  who  was  then 
in  possession  of  the  fium,  and  had  been  for  some  years  befcne,  and 
who  had  abundant  funds  in  his  hands,  as  administrator  on  his 
iather^s  estate,  and  arising  from  the  income  of  the  prendsea,  with 
which  he  might  have  diachaiged  the  tax;  and  the  further  (M  that 
the  grantee  of  Nash  was  one  of  the  tenants  in  common  of  the  &nn 
with  the  other  heirs  of  his  father,  and  nearly  related  to  them  bj 
ties  of  consanguinity;  and  that  the  demandant,  if  not  otheiB  of 
the  tenants  in  common,  was,  until  very  recently,  under  1^ 
disability  to  test  the  validity  of  the  deed  or  titles — is  insoffieient 
to  establish  the  fact  that  the  prerequisites  recited  in  the  deed,  and 
required  by  the  statute  to  make  the  deed  effectual,  have  been  per- 
formed. The  whole  evidence  fails  to  satisfy  us  of  that  fact  The 
title,  therefore,  under  that  deed  is  not  established.  Our  conclosioD 
upon  Hub  question  renders  it  unnecessary  to  consider  whether 
the  recitals  contained  in  the  deed,  if  shown  to  be  true,  em- 
brace all  the  particulars  which  are  essential  to  give  efficacy  to  the 
deed. 

The  only  other  ground  of  defense  is,  that  the  tenant,  and 
those  under  whom  he  claims,  have  so  long  been  in  the  open, 
notorious,  exclusive,  and  adverse  possession  of  the  premises  in 
controversy,  that  the  demandant,  by  force  of  our  statutes,  ii 
barred  of  her  right  to  recover.  This  ground  cannot  be  soi* 
tained  upon  the  facts  before  us.     There  is  no  evidence  of  aaf 
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advene  ponniWDion  prior  to  the  tax  deed-in  1818.  Up  to  this  time 
the  poaaefBUon  of  Salter  Soper  was  that  of  one  tenant  in  oommon 
for  the  use  and  benefit  of  alL  Whether  the  deed  from  Nash  to 
him  was  regarded  by  him  as  oonveying  an  indefeasible  title  or  an 
estate  in  tmst,  or  as  eztingaishing  the  tax  title,  or  whether  he 
thought  the  tax  title  altogether  unavailing  and  ToiJ,  is,  in  our 
judgment,  wholly  immaterial  in  its  effect  upon  this  question  of 
a  title  acquired  by  disseisin,  because,  whatever  may  have  been 
the  character  of  the  possession  of  Salter  Soper  and  those  claiming 
under  him,  it  does  not  seem  to  have  been  continued  long  enough  to 
bring  the  case  within  the  provisions  of  the  statute  dted  by  the 
counsel  in  defense  (R.  S.  1857,  c.  105,  sec.  15),  so  as  thereby  to 
cut  off,  by  limitation,  the  rights  of  the  demandant.  She  was  bom 
July  17,  1805,  and  was  married  to  Jonathan  Worthing  November 
23,  1823.  Her  testimony  shows  that  his  death  occurred  in  1853 
or  1854.  The  writ  in  this  case  is  dated  June  19,  1856,  before  the 
expiration  of  forty  years  from  the  date  of  the  tax  deed,  which 
was  October  13,  1818.  During  almost  this  whole  period  the  de- 
mandant was  under  a  legal  disability  to  commence  a  suit  for  the 
recovery  of  her  rights.  Her  infancy  and  corerture  were  not  discon- 
nected, and  the  latter  continued  until  two  or  three  years  prior  to 
the  date  of  her  writ  The  result  is,  that  the  tenant  must  be 
defaulted,  and  the  demandant  is  entitled  to  recover  one  undivided 
iighth  part  of  the  farm  of  which  her  grandfather  died  seised,  and 
which  is  demanded  in  her  writ.  No  claim  appears  to  have  been 
made  for  rents  and  profits. 
Tenant  defaulted. 

Tennt,  C.  J.,  and  Hathaway,  Cuttino,  Ctoodknow,  and  Daits, 
JJ.,  concurred. 


Tax  Deeds,  Effect  of  BEorrALS  nr,  as  Evide50E  of  regoluity  of  lale 
for  taxes,  and  of  oomplianoe  with  statutory  requiutes:  See  Lacey  v.  DavU^ 
66  Am.  Dec.  524,  and  cases  in  note  633, 534.  The  party  claiming  under  a  tax 
deed  most  prove  a  strict  compliance  with  all  statutory  requirements:  Huey 
V.  Van  Wltj  24  VTvl  687,  citing  the  principal  ease. 


ToBiN  V,  Shaw. 

[45  MARnt,  831.] 

Contents  ot  Lettebs  may  be  Proved  by  Secondary  Evtde!ycb,  where 
such  letters,  if  existing,  would  themselves  l>e  admissible,  when  the  de- 
stmction  of  them  is  shown  to  have  arisen  from  misapprehension,  and  was 
without  any  fraudulent  purpose,  though  such  destruction  was  the  party's 
voluntary  act. 
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To  RiPiL  iHruoDrcB  or  Tbjjjd  whom  Dmuuonov  or  Tarmm^  and  nb. 
■aqQent  offier  on  a  trud  of  saoondaiy  endenoe  of  their  eonteoti,  a  iritneH 
who  warn  prewnt  and  adviaod  tho  dettraction  of  ihe  latten  may  iMallowed 
to  state  his  declarations  made  to  the  party  at  tiie  time,  siRh  deohntioni 
being  admissible  as  a  part  of  Hk^mgmtm,  and  as  ggpianstwy  ot  them»* 
tlTo  whioh  indnsed  the  party  to  destroy  snoh  lettara. 

WsiXHSB  Lbebbs  B4TB  BiBr  LosT  OB  DMtBonD^  and  if  so,  whstiMT 
SQch  destnmtion  was  for  a  dishonest  poxpose,  are  qaestions  for  the  court 
todetennine. 

Iv  EsmiATiNO  Baxaobs  ur  Acnoir  idr  Bullcr  of  Fromisb  to  Maxry, 
the  pUuotlff 's  anxiety  of  mind,  if  prodnoed  by  defeDdaot's  Tiolation  of 
hk  promise,  is  an  element  to  be  omaidersd;  and  in  pusnanoe  tiisreof  the 
testimony  of  a  witness  ss  to  the  mental  differenoe  ha  observed  in  the 
plaintiff  after  defendant  oeascd  to  visit  her,  is  admissibla 

KQir*PBODircTi0N  or  Wkitino,  Shown  to  bb  in  Hands  or  Pabtt,  after 
due  notioe  to  prodnoe  it,  is  a  oirenmstanoe  which  the  Jury  may  properly 
oonsider,  and  is  also  a  proper  subject  for  oomment  by  eouasel  in  aiga* 
/  meat. 

AisuMPSiT  for  farMch  of  proiniae  to  many.    The  &cti  are  stated 
in  the  opinion. 

Record  and  VMUm^  in  support  cf  the  eocoeptioiia. 

S,  C.  Andrews^  for  the  plaintiS 

By  Court,  Tbnitbt,  0.  J.  This  aeiioQ  is  for  the  reooveiy  of 
damages  for  the  alleged  breach  of  the  pnxmiae  of  the  defendant  to 
■marry  the  phdntiffl  It  was  proved  that  letters  were  written  and 
sent  by  him  to  her,  one  of  which  was  dated  in  1848,  and  all  the 
'  others  were  previous  to  that  time.  It  did  not  appear  that  he  had 
-visited  her  subsequent  to  1849,  and  in  1854  she  destroyed  his  let- 
ters. At  the  trial  she  offered  the  secondary  evidence  of  the 
contents  of  these  letters,  which  was  objected  to  by  the  defendant, 
but  received  after  evidence  was  introduced  to  show  the  drcnmstanoes 
under  which  the  letters  were  destroyed,  which  last  evidence  was 

received  also. 
^      Was  the  secondary  evidence  of  the  contents  of  the  letters  com- 
*petent]    It  is  a  general  rule  that  the  best  evidence  the  thing  if 
capable  of  must  be  produced.     The  existence  and  contents  of  written 
'  evidence  must  be  proved  by  its  production,  in  order  that  the  court 
.  may  determine  its  legal  operation;  to  show  that  it  is  genuine,  and 
that  it  is  not  made  upon  condition:   LegfiMs  Case,  10  Co.  88-96; 
•  Gilbert's  Law  of  Evidence,  93.     Exceptions  to  this  rule  were  for- 
merly confined  to  a  few  extreme  cases,  such  as  burning  of  hooses, 
robbing',  or  some  unavoidable  accident  which  caused  the  loss  or  de- 
>«triiction  of  the  written  evidence. 

This  rule  was  anciently  enforced  in  practice  with   great  striet* 
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neas,  bat  ife  has  been  mnoh  relaxed  and  emtended  in  modnA 
times  from  neoessitj  to  prevent  i^jnalioe.  In  Bmid  r.  Brook^^ 
BMfi,  3  T.  B.  151y  a  deelaiatian  on  a  deed  was  sastained,  and 
the  profert  diqiensed  with,  upon  the  genaral  allegation  of  % 
loiB  bj  tame  and  aeoidBnt.  In  Bed^ind  t.  Jafukmrn^  1  Bsp.  337» 
tiie  plaintiff  oounted  on  a  deed  lost  or  mislaid^  open  whidh  issne  waa 
taken,  and  the  same  was  reoogniaed  as  aathori»d  bj  law  by  Lord 
Kenjon,  irho  sat  in  the  triaL 

It  may  bo  stated  aa  the  doetiine  of  the  law  in  this  state  at  tlia 
present  day,  supported  by  nnmerons  deoiaiona  and  general  psao- 
tice,  that  the  oootents  of  a  writings  whidk  is  itself  •^tniMhUi 
may  bo  shown  by  sesondaiy  eridanoey  on  proof  of  its  destnio- 
tion  and  of  its  los^  after  a  oarefaL  and  thoroogh  aearcb  haa 
been  made  in  all  pLaoes  where  thaxe  ia  reason  to  sappose  thai 
it  may  be  foond:  1  Stark.  Et.  349,  note  I ;  unless  the  proof  r^ 
quired  is  neeeasaiily  in  writing,  under  all  cizonmatanoes.  But  in  th» 
case  before  u%  the  proof  that  the  letters  of  the  defendant  were  de» 
Btroyed  by  the  plaintiff  intentionally,  being  inoontrovertible,  cai^ 
their  oontents  be  proved  by  oral  testimonjf 

It  is  not  insbted  in  behalf  of  the  plaintiff  that  a  frandnleni 
dfistmofeion  of  the  writing  sought  to  be  proved  by  parol  ervidem» 
by  the  party  offiaring  it  is  any  foundation  for  the  introduction. 
8neh  a  dootnne  would  allow  one  to  take  advantage  of  his  owik 
wrongs  and  would  be  dangecons  in  ita  oonsequmoes,  ei^Mcially 
when  the  party  causing  the  destruetion  oan  be  witness  in  hia 
own  behal£  And  when  the  document  has  been  destroyed  by  tha 
party  moving  to  prove  its  contents^  the  burden  is  upon  him  to  show 
affirmatively  dieumstancea  which  ni^gative  the  fraudulent  design 
Blade  V.  JSfoUmd,  12  Wend.  173  [27  Am.  Dea  126]. 

In  the  absence  of  fraud,  can  the  destraction  by  the  owner  be 
distinguished  in  principle  from  that  of  any  other  aocident  or 
mistakel  If  a  bond  or  promissory  note  of  hand  should  be  de- 
stroyed by  the  holder  through  an  enomeons  belief  that  it  was 
actually  paid,  or  in  consequence  of  the  notorious  insolvency  ol 
the  debtor,  will  thia  psedlnde  a  recovery  in  an  action  upon 
fall  proof  by  secondary  evidence^  that  it  was  really  outstanding  and 
in  full  foroef 

When  the  plaintiff  was  induced  to  suppose  that  her  lettera 
from  the  defmwlant  would  not  be  used  in  a  trial  of  a  suit  against 
him,  in  her  fiavor,  and  she  yielded  to  the  advice  of  a  sister,  in 
whom  she  had  reposed  unlimited  confidence,  that  it  would  be 
desirable  that  they  should  not  be  exposed  to  the  perusal  of  those 
who   would  read  them,  in  her    opinion,  to    gratify  a  feeling  of 
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euriodty,  unmfnglfwi  with  aoj  BympskHbj  for  her;  periiaps,  too 
from  a  wtth  not  to  be  reminded,  bj  their  A-Hafmu^^  of  what  she 
at  the  time  of  their  receipt  regarded  as  a  pledge  of  affectioiii 
followed  bj  the  unwilling  oonTictiony  from  his  eoldneas  at  leasts 
BO  woimding  to  her  Bensibility,  that  a  change  had  taken  |djce  in 
him  in  regard  to  herself  or  that  he  was  always  nntroe  cen  it 
he  said  that  this  is  a  case  so  unlike  that  when  a  loss  of  writings 
has  ocoozred  by  accident  or  mistake  that  the  contents  cf  sndi 
letters  cannot  be  shown  by  oral  testimony  when  they  luire  been 
destroyedf  May  not  her  acts  in  committing  them  to  the  fiio  be 
treated  as  a  nusapprehensiony  an  accident^  a  mistaket 

RowUy  T.  BaU^  S  Oow.  303,  was  an  action  on  a  promiflsoEy 
note  of  hand  which  was  shown  to  have  been  lost^  though  after 
it  became  payable.  It  was  held  that  an  action  at  law  could  not 
be  maintained^  the  plaintiff's  only  remedy  being  in  equity.  It 
was  so  held  by  the  courts  withoat  proving  the  destmctioin  of  the 
note;  implying  if  the  note  was  shown  to  be  destroyed,  secondary 
evidence  of  its  contents  would  be  adnussible.  Bughtt  t.  TFXssfar, 
8  Id.  77,  was  an  action  on  a  promissory  note  of  hand;  the  writ 
also  contained  the  money  counts.  It  was  defended  on  the 
ground  that  more  than  the  legal  rate  of  interest  was  embraced 
therein.  On  its  being  shown  that  the  consideration  of  the  note 
was  a  former  note  free  from  usurious  taint^  and  which  was  de- 
stroyed by  the  concent  of  both  parties,  it  was  held  that  the  action 
might  be  maintained  upon  the  former  note  under  the  money 
counts.  Sutherland,  J.,  who  delivered  the  opinion  of  the 
court,  remarked:  ''It  is,  then,  in  principle,  the  common  case  of 
money  had  and  received,  eta,  supported  by  proof  of  a  promis- 
sory note,  which  is  shown  to  have  been  destroyed  by  accident  or 
misapprehensiou,  or  in  any  other  manner,  which  does  not  amount 
to  a  legal  discharge  and  satisfaction  of  it" 

In  LMnggton  ▼.  Sogen^  2  Johns.  Gas.  488,  a  letter  of  attorney 
was  executed  and  delivered  by  the  plaintiff  to  one  McEvera  to 
transfer  certain  stocks  on  a  condition  to  be  performed  by  the 
other  party.  The  attorney,  having  failed  to  make  the  transfer^ 
through  the  alleged  omission  to  fulfill  the  conditian  as  required 
by  the  contract,  put  the  letter  of  attorney  in  his  iron  chest,  of 
which  he  alone  had  the  key;  he  never  delivered  it  to  the  plain- 
tiff, who  did  not  have  or  see  it  after  the  attempt  to  execute  the 
service  confided  to  him.  It  appeared  that  he  searched  for  the 
«ame  in  his  chest  and  elaewhere,  without  success,  and  he  verily 
believed  the  same  to  be  destroyed,  not  thinking  it  of  any  utility 
4a  be  ^iTTSArvM!      Pam)   evidence  o^  i^  contents  was  offered  by 
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the  pl««^ff  tuid  xqeotod  by  the  ooorty  on  the  defendant's  objeo* 
turn;*  and  m  Tefdiot  was  taken  for  the  defendant^  and  judgment 
rendered  thereon.    The  case  was  afterwards  brought  by  a  writ 
of  error    into    the  ooort  of  enora.    GhanoeUor  Tensing  was  in 
favor  of  affirming  the  jodgment,  admitting^  howeyer,  that  ^^sinoe 
Lord  Mtnsfield  began   to  preside  in  the  ooort  of  king's  bench, 
^he  decisions  of  English  ooorts  have  assnmed  a  degree  of  liber- 
alitjy  in  adapting  the   andent    prinoiplea  of  jniispradenoe,  not 
only  to  the  exigencies  which  the  extent  and  activity  of  modem 
commercial  specolaticffi  have  rendered  nnavailaUey  bat  to   eveiy 
object  of  commutative  justice  which  can  afiec^i  the  interests  of 
the    members  of    a    great    and    opulent    commoni^.''    But    he 
thought  the  rulo  in  this  respect  had  been  completely  preserved. 
It  was  remarked  by  Senator  Gold,  in  the  same  case,  that  "ex- 
perience under  the  rule  hac,  in  the  progressive  improvements  of 
English  jurisprudence,   resulted  in  a  relaxation    of   the  law  on 
this  subject.    The  non-production  of  instruments  is  now  excused 
for  reasons  more  general  and  less  specific,    upon  grounds   more 
broad  and  liberal,  than  were  formerly  admitted."    And  he   was 
of  the  opinion  that  parol  evidence  of  the  contents  of  the  power 
of  attorney  was  admissible.     But  he  said,  on  the  admission  of 
such  testimony,  should  the  trial  disclose  evidence  or    reasonable 
grounds  of  suspicion  of  a  suppression  of  the  instrument  or  mala 
fides  in  the  plaintiff,  etc.,  it  will  be  the  duty  of  the  judge  to 
direct  and  chai^  the  jury  for  the  defendant.    A  majority    of 
the  court  was  of  the  same  opinion,  and  judgment  below  was  re- 
versed. 

The  decision  of  the  court  of  errors  in  the  case  last  cited  was 
examined  in  that  of  Blade  v.  N^oland,  12  Wend.  173  [27  Am.  Dec 
126],  in  an  action  upon  a  promissory  note  of  hand,  in  which  there 
was  evidence  to  ^how  that  the  note  was  destroyed  by  the  payee 
and  holder  very  soon  after  it  was  made,  whereupon  the  secondary 
evidence  of  its  contents  was  allowed  to  be  introduced,  and  judg- 
ment was  rendered  for  the  plaintifil  The  case  came  into  the 
supreme  court  on  a  writ  of  error,  and  the  judgment  was  reversed. 
Kelson,  J.,  in  delivering  the  opinion  of  the  courts  after  re- 
marking that  there  was  nothing  in  the  case  accounting  for  or 
affording  any  explanation  of  the  act  consistent  with  an  honest 
and  justi&hble  purpose,  said:  "Such  explanation  the  plaintifl 
was  bound  to  give  affirmatively,  for  it  would  be  a  violation  of 
the  principles  upon  which  inferior  and  secondary  evidence  is 
tolerated,  to  allow  a  party  the  benefit  of  it  who  has  willfully 
destroyed  the  higher  and  better  testimony.   ....  It  was   said 
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by  Chancellor  TAnmngp  after  an  examination  of  all  the  leading 
on  the  Bubjeoti  that  aeoondaij  evidence  was  not  admisBible  to  prove 
the  contents  of  a  pi^ier  when  the  original  bad  been  lost  hy  tha 
nBgligence  or  laches  of  the  party  or  his  attorney.  He  failed  to 
convince  the  court  of  errors  to  adopt  his  views  in  a  case  where  th» 
negligence  was  not  so  great  as  to  create  a  sospicion  of  design. 
Further  than  this  I  could  not  consent  to  extend  the  rula  I 
have  examined  all  the  esses  decided  by  this  court,  where  the 
evidence  has  been  admitted,  and  in  all  of  them,  the  original 
deed  or  writing  was  lost  or  destroyed  by  time,  mistalre,  or 
acddent,  or  was  in  the  hands  of  the  adverse  party.  Where 
there  was  evidence  of  the  actual  destructian  of  ii,  the  act  was 
shown  to  have  taken  pUce  under  circumstances  that  rqielled  all 
inference  of  fraudulent  design.^ 

We  are  satisfied  that  notwithstanding  the  par^  wishing  t4> 
avail  himself  of  the  contents  of  a  writing^  which  if  in  existence 
would  be  admiasihlei  has  destroyed  it,  yet  if  it  is  satis&ctorily 
shown  that  the  act  of  destruction  was  not,  the  result  of  a  frandu* 
lent  intent,  the  esse  is  brou^t  within  the  exception  to  the  rula 
of  law,  and  secondary  evidence  of  the  contMits  of  the  paper  is 
admissible^ 

Has  the  plaintiff  in  this  esse,  by  legal  evidence^  repelled  all 
inferance  of  a  firaudnlent  purpose,  in  burning  the  letters  received 
from  the  defendant  f  It  was  a  question  for  the  court  to  determine^ 
in  the  first  place  at  least,  whether  the  letters  had  been  lost  or  de- 
stroyed: 1  Stark.  Et.  354.  And  it  was  alike  for  the  court  to 
determine  from  the  evidence  that  their  destruction  was  not  the 
fruit  of  a  dishonest  purpose.  And  on  this  point  no  question  is  pre- 
sented in  the  exceptions.  But  it  is  contended,  in  behalf  of  the 
defendant,  that  the  evidence  received  to  repel  the  infinence  of  fraud  ' 
was  inadmissible. 

Mrs.  Bishopj  the  sister  of  the  plaintiff,  was  allowed  to  testify 
that  she  had  possession  of  the  letters  written  by  the  defendant 
to  the  plaintiff,  about  twenty  in  number,  at  her  own  house  for 
a  long  time;  but  being  sbout  to  remove  from  the  state,  dbe 
carried  them  to  her  father^s,  where  she  went  to  make  a  visU, 
and  that  she  then  advised  the  plaintiff  to  destroy  them,  as  in  a. 
prosecution  against  the  defendant  they  would  not  be  needed  or 
used  in  court,  and  under  the  apprehension  of  henelf  and  the 
plaintiff  that  they  might  be  mislaid  and  fidl  into  the  hands  of 
some  one  whom  they  preferred  should  not  have  Uiem,  the  latter 
burned  them.  This  evidence  was  properly  received  as  a  pux 
of  the  ree  gestcBy  and  as  explanatoiy  of  the  motive  which  inflo* 
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flooed  ike  plaintiff  in  her  aots  at  the  same  time:    1   GxeenL  Et., 
•eoLllO. 

The  pkuBtifrs  fJEither  having  testified  that  ti»  last  time  the 
defendant  was  at  his  house  was  in  Maj,  1849,  when  he  came 
with  his  brother  and  dined  there,  and  the  time  next  before 
that  when  he  Tisited  his  house  was,  aooording  to  his  best  recoU 
lection,  in  January,  1848,  was  inquired  of  hy  the  plaintiff's 
attorney  if  he  observed  any  mental  dififerenee  in  the  plaintiff 
after  he  left.  He  was  allowed  to  answer,  against  the  defendant's 
objection,  that  after  the  defendant  had  gone,  it  was  witness's 
in^Hression  that  she  appeared  more  melancholy  and  of  less  li/e 
and  animation;  and  at  one  time  he  found  her  weeping  without 
knowing  the  cause. 

It  is  veiy  dear,  when  the  proof  in  a  case  of  this  sort  is  suffi- 
cient to  mititle  the  plaintiff  to  recover,  that  anxiety  of  mind  is 
an  element  to  be  considered  in  the  estimation  of  damages,  if 
produced  by  the  violation  of  the  defendant's  promise.  Certain 
a&stions  of  the  mind,  such  as  joy  and  grief,  hope  and  despond- 
ency, are  often  made  known  to  an  intimate  acquaintance  with- 
out any  verbal  communication,  by  the  general  appearance  and 
eoodnct  of  the  party,  with  entire  certainty,  when  the  facts  on 
which  conviction  is  founded  in  the  mind  of  an  acquaintance  can- 
not be  fully  disclosed  in  language  so  as  to  be  understood  by  a 
stranger.  The  shedding  of  tears  is  evidence  of  some  unusual 
oonditian  of  the  mind.  The  evidence  in  this  respect  was  such  as 
practice  had  sanctioned,  and  is  not  deemed  improper. 

Evidence  was  introduced  by  the  plaintiff  for  the  purpose  of 
showing  that  the  defendant  and  his  counsel  were  notified  to 
produce  the  letters  of  the  plaintiff  to  the  defendant.  One  only 
was  produced,  and  the  counsel  for  the  plaintiff  were  allowed  to 
testify  to  facts  which  occurred  in  court  at  a  former  trial  of  the 
case,  ^fonAlng  to  show  that  the  letters  so  called  for  were  in  court, 
and  the  plainiifirs  counsel  were  not  allowed  to  use  or  inspect 
them.  The  letters  of  the  defendant  being  admissible,  and  the 
contents  thereof  being  properly  allowed  to  be  proved  by  parol 
evidence,  the  letters  of  the  plaintiff  may  reasonably  be  pre- 
sumed to  be  necessary  to  render  his  letters  intelligible  in  many 
respects.  The  letters  which  passed  between  the  parties  are 
speeiee  of  written  conversation,  and  that  this  correspondence 
may  be  fully  understood,  the  two  parts  should  be  read  in  con- 
neetion.  If  prodnced,  they  may  have  been  competent  evidence. 
Being  withheld,  when  the  evidence  objected  to  showed  that  they 
oonki  have  been  exhibited  to  the  plaintiff's  counsel,  thera  facta 
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were  pvoper  for  the  oonsidenktiim  of  tlie  jmy,  under  tiie  tweatj- 
■eventh  rale  of  the  code  of  mlea  prepared  bj  this  oouri  in  1855: 
S7  Me.  676.  '^Whea  written  evidence  is  in  the  hands  of  the 
advene  partji  no  evidence  of  its  contents  will  be  admitted, 
nnles^  previous  notice  to  produce  shall  have  been  given  to  soch 
advene  party  or  his  attornqr,  nor  will  counsel  be  peraiitfeed  to 
comment  upon  a  refusal  to  produce  such  evidence  withont  f  jst 
proving  such  notice." 

Sampson  Reed  testified  to  his  knowledge  of  the  plaintiff  from 
her  childhood  to  the  time  of  the  trial;  that  she  was  at  his  boon 
In  the  winter  of  1849,  where  she  remained  about  ten  days  and 
did  work  there;  and  in  answer  to  a  question  of  the  plaintiff*B 
oouneely  not  objected  to,  stated  that  she  appeared  sober  and 
melancholji  and  that  he  saw  her  in  teara  a  number  of  times. 
Upon  the  foregoing  statement^  he  was  asked  whether  he  dis- 
nussed  the  plaintiff  from  his  service,  and  if  so^  for  what  causSi 
The  witnesi  answered  that  he  dismissed  her  on  account  of  her 
want  of  capaoitj  to  do  her  work.  This  answer  was  a  subject  of 
objection.  The  material  part  of  this  answer  is,  that  the  plaintiff 
was  incapable  to  do  her  work,  to  such  a  degree  that  he  diose  to 
discharge  her  for  that  reason.  When  this  is  considered  in  con- 
nection with  the  former  part  of  his  testimonj,  we  think  it  miob> 
jectionable. 

The  plaintiff,  upon  inquiry  of  her  counsd,  stated,  so  fisr  as 
she  recollected,  the  contents  of  a  letter  from  the  defendant  in 
relation  to  a  Thankegiving  ball,  which  was  admitted  to  have 
occurred  on  November  25,  1847.  This  was  allowed  under  the 
ruling  that  the  contents  of  his  letters  could  be  proved  by  parole 
and  Uie  objection  cannot  be  sustained. 

The  ruling  of  the  judge  allowing  two  questions  to  be  pat  to 
the  defendant  on  crces-examination  touching  a  conditional  en- 
gagement between  him  and  the  plaintiff,  which  were  objected  tc^ 
becomes  unimportant,  because  he  stated  that  he  had  no  recol- 
lection of  the  matter  to  which  the  inquiries  related,  and  he  could 
not  be  prejudiced  by  the  questions  alone.  But  had  his  recoUeo> 
tion  been  more  perfect,  we  perceive  no  valid  objection  to  the 
questions. 

The  instructions  to  the  juxy  in  relation  to  the  plaintiff's  letter 
to  the  defendant,  dated  February  6,  1848,  read  in  her  behalf 
without  objection,  were  entirely  correct  It  being  evidence  re- 
gaixldd  by  the  defendant  as  important  for  him  in  making  out 
his  defense,  it  was,  of  course,  a  matter  of  oonnderaiion  by  the 
Juxy.      The    other    instructions   given    were   authorised    by    the 
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twent  j-Mf«ifth  ndB  oi  the  oourt^  whick  has  been  abeidy  eon* 
nderod* 
Iixo0ptioii8  ovwrulocL 

Hathawat,  Cuttixo^  Mat,  Goodbitow,  and  DATn,  JJ.,  ooq- 

DAMAoai  nr  Aonoxr  worn  Bbbach  of  Pbombi  ov  Mabbiaqk:  Sae  sola 
lo  ArwkHR  T.  OorwwO,  63  Am.  Dea  545-Ma  In  ir«N^  t.  £rfl(/U(  es 
Ind.  428^  tha  principal  eaw  k  dted  aa  an  tsaibantj  on  thia  lalijaelb 


HntAM  V.  FlEROE. 

KmxBXD  sr  CoaaAvoumTT  of  Suificobht  Abiutt  *o  OocTmiauTM  to 
SuFPOKT  or  PAuncaa  are  laqiiiied  by  ttaftata  to  do  ks  bat  mob  statata 
doea  not  ambnoa  within  iti  proriiioDa  tba  rapport  of  an  iUagitimata  child 
who  baa  baoomo  ehargeabla  aa  a  panper. 

IfiuoAOB  Valid  bt  Lawb  of  MAflSAGBUHnra,  arwaaa  Pasaoira  Liynro 
AND  MAKnTKO  IH  THAT  Staib,  wiU  bo  hfild  Talid  in  MAina^  if  tha  partiea 
afMrwaidi  become  residanti  thareof . 

IIabuaob  BTWEaa  Minob  ahd  Asms  without  Gobsbht  of  Pabbhts  or 
MzHOB,  if  regularly  made,  la  not  Toid  beoaiue  of  a  atatnta  prohibitbig 
peieona  aathoriied  to  eolemnize  maniagee  from  marrying  minora  withonl 
cooaant  of  their  parenta,  if  there  be  no  atatnte  of  the  atate  dedaring  snch 
maniagea  abaolntely  Toid. 

Habbiaob  bt  Wifb  hatdio  Fobmbb  Hvbband  Lzmro  d  hot  Void  vndor 
Maaaachnaetta  atatnte^  if  at  the  time  of  marriage  the  f  oinur  haaband  had, 
for  a  period  of  more  than  aeyen  yeare,  entirely  deaerted  her,  and  had  con* 
coaled  hia  reaidcnoe  from  her,  and  she  beUered  him  to  have  loQg  been 
dead. 

Ooicn.AncT  Saimro  Fobth  that  Child  had  bbbb  Supfobtbd  bt  Ooif* 
FLAIKABT  TowH  A8  Paufbb,  Binoe  A  certain  day  named  therein,  aaflU 
oiently  alkgea  that  the  town  had  incnrred  ezpeuM. 

OOHFUOBT  SlOHBD    ABD  MaDB    BT  AlTOBNBT  DT  BbHALF  OF  TOWB,  to  !•• 

cover  charge  for  anpport  of  pauper,  ia  anfficient. 

Action  to  compel  contribation  to  sapport  of  pauper.  Hia  ftoCi 
are  atated  in  the  opinion. 

toward  and  Stront,  for  the  respondent, 

ITammcnSf  for  the  complainanta. 

Bj  Courts  DATiSy  J.  The  teatimonj  in  this  oaae  pcorei^  wHh 
a  reasonable  degree  of  certainty,  that  Fidelia  Temple  waa  mar- 
ried to  Martin  Alden  in  1846,  and  that  they  cohabited  aa  husband 
and  wife  until  1849,  having  one  child;  that  in  Febmaiy,  1849,  be 
Toluntarily  and  without  cause  deserted  her;  that  he  afterwards 
oontiibuted  nothing  for  her  support,  nor  gave  her  any  h 
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tioQ  cf  his  randenosy  or  tiiat  be  nw  alive;  ^t,  eitJnr  with  or 
withoat  his  procuremeaty  bis  wife  iru  in&nred  that  he  war 
dead,  under  oircumstanees  that  might  weO  hare  caoapd  her  to 
believe  each  information  to  be  reliableu 

It  farther  appean  that  said  fidelia  Alden,  in  May,  1856,  a  little 
more  than  seven  joan  after  her  fonner  husband  had  deserted 
her,  was  mairied  to  John  H.  Fieroe^  then  a  minor  son  of  Uie 
defendant;  that  bj  him  she  had  a  son;  tost  spid  Fieroe  soon  aftep* 
wards  deserted  her,  TnakiTig  no  provision  for  the  support  of 
herself  or  child;  that  she  called  on  the  defendant,  as  the 
grandfather  of  the  child,  for  assistance;  that  the  child,  tiie  defend- 
ant having  refused  to  provide  for  it,  hss  since  been  supported  as  a 
pauper  by  the  town  of  Hiram,  and  that  the  defendant  is  of  suf- 
ficient ability  and  is  liable  to  support  the  child,  if  the  motbsr 
was  legally  married  to  John  H.  Fierce.  But  the  defendant  con* 
tends  that  the  marriage  was  void,  and  that  the  child  is  oonsfr> 
quently  illegitimate. 

By  the  statute,  kindred  by  consanguinity  living  within  this 
state,  and  of  sufficient  ability,  are  liable  for  the  support  bf  pau- 
pers: R.  S.,  a  24,  sec  9.  But  an  illegitimate  child,  in  the 
eye  of  the  law,  is  JUiut  nuQiuSf  and  has  no  kindred  by  con- 
sanguinity. Such  a  person  at  common  law  could  have  no  heiis 
but  of  lus  own  body:  Ca  lit  123  a.  It  is  only  by  expreBs  pro- 
vision of  statute  that  the  mother  of  such  a  penon  can  inherit 
his  estate:  CooUy  ▼.  Dewey,  4  Fick.  93  [16  Am.  Dec  326].  The 
reputed  father  is  not  recognized  in  law  as  of  kindred  blood;  and 
is  only  liable  for  the  support  of  the  child  by  special  statutes. 
And  such  statutes  are  not  to  be  construed  as  eztoiding  the  line 
of  kindred  beyond  the  parties  expressly  named:  Curtia  ▼.  Hew* 
inSf  1 1  Met.  294.  If,  therefore,  the  paux)er  in  this  case  is  an  ille- 
gitimate child,  the  defendant  is  not  liable  for  his  support 

And,  first,  it  is  said  that  John  H.  Fierce  was  a  minor  at  the 
time  of  the  marriage,  and  that  his  father,  the  defendant,  did  not 
give  his  consent  The  parties  then  lived  and  were  married  in 
Massachusetts.  Whether  the  marriage  was  valid  must  be  deter* 
mined  by  the  laws  of  that  state,  and  if  valid  there,  will  be  held 
valid  here:  West  Cambridge  v.  Lexington,  I  Fick.  506  [II  Am. 
Dec  231];  Sutton  r.  Warren,  10  Met  451. 

By  the  common  law  females  are  competent  to  enter  into  the 
marriage  contract  at  the  age  of  twelve  years,  and  males  at  the 
age  of  fourteen.  But  persons  authorised  by  law  to  solemnise 
marriages  are  prohibited  by  statute  in  Massachusetts  from  mar- 
rying minors  without  the  consent  of  their  parents.     This  sta^ 
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xtte,  hovevBT,  has  not  abrogated  the  oommon*k.w  mle  as  to  the 
nge  at  vhich  persons  may  be  hnrfdUj  maniecL  It  was  designed 
to  preyent  the  improper  marriages  of  minora;  bat  it  does  not 
declpje  that  such  marriages  shall  be  Tcnd.  ''In  the  absence 
of  any  proyision  of  statate  declaring  marriages  between  parties  of 
oertain  ages  absolutely  Toid,  all  marriages  regolarly  made,  according 
to  the  common  law,  are  valid  and  binding,  although  had  in  yiolation 
of' the  specific  regolations  imposed  by  statute:"  Ikuiam  v.  Hmvey^ 
1  Gray,  119. 

It  is  contended,  further,  that  the  marriage  was  Toid  because 
the  wife  had  a  former  husband  living  at  the  time.  And  that 
Alden,  the  former  husband,  was  then  alive,  there  can  be  little 
doubt  But  he  had  deserted  his  wife  more  than  seven  years 
before;  and  she  testifies  that  she  had  not  heaid  &om  him  during 
that  time,  except  to  hear  of  his  death,  and  that  she  verily  be- 
lieved that  he  was  dead  at  the  time  of  her  second  marriage. 
Whether  these  facts  made  her  marriage  with  Pierce  so  far  valid 
that  her  child  is  to  be  deemed  legitimate  must  also  be  determined 
by  the  laws  of  Massachusetts.  By  the  revised  statutes  of  that 
state,  c.  130,  any  person  having  a  former  husband  or  wife  liv< 
ing  is  prohibited,  xmder  certain  penalties,  from  marrying  again. 
The  third  section  excepts  from  the  operation  of  the  statute  ''any 
person  whose  husband  or  wife  shall  have  been  continually  remaining 
beyond  the  s'sa,  or  shall  have  voluntarily  withdrawn  from  the  other, 
and  remained  absent  for  the  space  of  seven  years  together — the 
party  marrying  again  not  knowing  the  other  to  be  living  within 
that  time." 

That  the  case  before  us  is  within  the  first  branch  of  the 
exception  there  ovi  be  no  doubt.  Alden  had  voluntarily  with- 
drawn from  his  wife,  and  had  at  the  tune  of  her  second  mar- 
riage  been  absent  more  than  seven  years.  Did  she  know,  or 
had  she  reason  to  suppose,  that  he  was  then  living)  She  had 
heard  various  rumon  of  his  death;  and  had  been  informed  by 
his  sister  that  he  was  dead.  It  had  probably  been  his  purpose 
to  keep  her  ignorant  of  his  residence,  that  he  might  not  be 
troubled  in  regard  to  her  support  And  he  might,  for  the  same 
reason,  hav^  wished  her  to  think  that  he  was  dead.  If  he  was 
living  at  the  time  of  her  second  marriage,  we  do  not  think  that 
she  had  any  knowledge  of  that  fact  The  witnesses  who  tesdff 
that  they  have  seen  him  since  his  desertion,  and  before  her 
marriage,  do  not  state  that  they  communicated  the  fact  to  her 
in  any  instance;  and  for  aught  that  the  case  shows,  she  had  no 
teaaon  to  suppose  that  he  was  living.     We  therelbre  think  the 
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is  within  the  ezoepti0n;  and  oonaeqnentlj,  that  the  mairiigs 
waa  not  within  the  statatorj  prohibition. 

Bat  it  ia  aigned  that  though  the  atatate  poigea  the  Mmj  ia 
all  caaea  wihtin  the  ezoeption,  it  doea  not  make  aocii  maniigoi 
Talid.    So  it  haa  been  held  under  a  atatate  aomewhat  similar: 
FmUan  t.  Seed,  4  Johna.  62  [4  Am.  Deo.  244}    Bat  then  an 
eaaea  in  which  it  ia  intimated  that  whatever  may  be  done  vith 
Imponitj  oan  be  done  legally:    Shea   t.  Bkemmr,   1   Pet  1Q5; 
CammanwealA  r.  Manh,  8  Met  472.    By  the  law  of  Manadni- 
aettSy  ''all  marriagee  oontracted  while  either  of  the  parties  has  a 
former  wife  or  hoaband  living  ahall  be  void:"  Maaa.  B.  S.  1836, 
a  75,  aeo.  4.    If  thia  were  the  only  pioviaion,  all  aooii  maniagea 
woold  be  Toid  ab  inUUk    Bat  by  the  atatate  already  cited,  all  such 
maniagea  are  ezoepted  from  prohibitLony  when  contracted  ia  good 
faith,  after  a  deaertion  and  absence  of  a  fonner  hoaband  or  wife 
for  the  apace'  of  seTon  years.    And  by  another  proviabn,  all  such 
maniagea  may  be  annolled.      And    ''when  a    maniege    ia  dia- 
aolved   on  aocoant  of  a  prior  maniege  of  either  parfy,  and  it 
ahall  appear  that  the  second    maniage  waa    contracted  in  good 
faith  and  with  the    foil  belief   of   the  partiea  that    the  former 
wife  or  hoaband  waa  dead,  the  issoe  of  soch  second  maniage  bom 
or  begotten  before  the  commencement  of  the  aait  shall  be  deemed  to 
be  the  legitimate  issoe  of  the  parent  who  was  capable  of  oontractiiig:" 
Haas.  R.  S.  1836,  c.  76,  sec,  23. 

These  provisions  of  statute  are  in  pari  materia  and  are  to  be 
constroed  together,  as  explanatory  of  each  other:  Bex  v.  Loxdde, 
1  Borr.  447.  And  applying  them  to  the  case  before  oa,  whether  we 
hold  the  marriage  of  Pierce  to  be  absolately  void  or  only  voidable^ 
in  either  case  he  waa  capable  of  contracting  at  the  time,  and  the 
child  most  be  deemed  his  "legitimate  issoe.** 

It   is  objected  that  the  statote  last  cited  appUea  only  to  cases 
where  the  marriage  haa  been    aotoally  annolled  by  a  coort  of 
competent  joriadiction,  and  that  it  can  not  be  invoked  in  thii  case 
as  the  maniage  has  not  been  dissolved.    Bot  soch  a  constniction 
woold  defeat  to  a  great  extent  the  porpose  of  the  statote.    It 
was  designed  for  the  benefit  of   children,  who  withoot  it  woold 
be  deemed    illegitimate.    Bot  aooh    children  have  no  power  to 
prooore  the  actoal  dissdotion  of  the  maniage  of  their  parents; 
and  the  parents  themselves  may  be  onwilling  or  onaUe  to  do  iti 
And  we  are  of  the  opinion  that  it  was  the  intention  of  the  legis- 
latore,  by  force  of  all  the  provisions  of  statote  that  have  been 
eited,  to  make  all  soch  maniagea  so  far  valid  that  the  parent 
oapable    of   contracting,    and    the    children,  shoold    soatain   th# 
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fame  mutnal  rdation  to  each  other  as  if  the  mairii^  had  beeD 
actnallj  binding  and  valid ;  and  this  whether  the  marriage  ahocdd 
be  afterwards  annulled  or  not  So  that  whenever  the  relation 
between  such  parents  and  their  children  is  involved  in  any  soit,  the 
oonrt  having  jnrisdietion  thereof  maj^  for  the  poxpoaes  of  sneh  soiti 
determine  the  whole  question. 

The  complaint  alleges  that  the  child  has  been  sappmrted  bj  th# 
plaintifls  as  a  panper  since  Jnne^  1866»  which  is  a  snffieienl 
allegation  that  the  town  has  inoozred  expense.  And  thoogh  made 
and  signed  bj  the  attorney  in  behalf  of  the  town,  we  think  it  la 
sufficient. 

The  testimony'  reported  does  not  show  the  amount  expended  pr^ 
viooslyy  nor  the  probable  cost  of  sapportuig  the  child  in  fntorew 
Judgment  most  be  rendered  for  the  complainants,  the  amoonts  to  Ki 
fixed  upon  a  further  heaiingi 

Judgment  for  pkintiffiL  Fiffties  to  be  heard  in  damages  at  nid 
prius. 

TsinrET,  OL  J.,  and  Hateulwat,  Oirrmra^  Hat  and  Oooddtow, 
JJ.,  cononrxed. 

LiABiLZTr  iQB  SvFFOBT  ov  PoQB  BxLAXXomx  Ssc  OoUbmok  V.  StewartB' 
temi,  64  Am.  Dea  S7Sf  sod  note  279-281»  etting  many  oases,  and  among  thoR 
the  principal  casa 

What  Law  Oovmurs  VAunirr  or  Mabbtaoh  See  IVse  v.  Banmeif,  0^ 
Am.  Deou  164^  and  nota 

Mabbiaob  DuBore  ExDTBSoa  or  Peiob  Vaud  MiaafAOS,  VAunnnr  ort 
See  8mUk  v.  8mM,  46  Am.  Dea  121.  and  noU  iaa-U4f  note totMMa^f  v. 
IRBIaaM^  44  Id.  54. 


OOFFIN  1^.  RlOK. 

(4611101^807.] 

f!»A^»w^  Obabibd  to  CoaronATioN  is  OoaisAor  wrh  Sxati^  OBUOAnon 
or  WmoR  OAHHOT  Bi  Impaxrxd  bjr  sabeequent  legidatloo;  ba^*  nerer- 
theleesy  ooipontiooa»  like  mttoral  penMii%  are  snljeot  to  reoMcUal  legia* 
lation,  end  are  amwnahlfl  to  general  laws. 

BtASurm  Pboyxdivo  that  Stookholdxbs  nr  Cosporatioh  shall  bi  Pxb* 
SONALLT  Liablb  for  oQiponte  debte  is  eonstitotiooal  aod  Tslid  so  ler  ea 
it  appliee  to  debts  snbseqne&tly  oontrsoted. 

BrooKBOLDxas  ov  Gobfobationb  abb  Pbbsohallt  Liablb  to  OoaroBAnoB 
Cbbdrobs  only  by  Tirtoe  of  exprees  proyision  of  Btatate,  there  being  ne 
privity  of  oontraot  between  them;  and  tbe  repeal  of  snob  a  ststate  does 
aot  impair  the  obligation  of  any  oontraot. 

OBBMTOB  has  ho   VlSTBD  BlOHT  AOAIBST    IlVDIYmVAL    8XO0KHOU>BBS    OS 

CkxBPQBAXiOH  iMntU  he  has  reoorered  bia  Judgment  against  theok 
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Wbebm  Latovaox  of  Blatxjte  n  Cleab  and  Plaizt^  Coubib  OAsmor  Ooi- 
8n>m  OovsBQinENGB  in  oonatrniiig  it  so  aa  to  gire  it  a  ocmstmetioD  dif* 
f erent  from  its  natmal  ftod  obviou  meaning. 

Wksbs  ScATon  n  Rkpbaiju>  and  Bx-knacted^  wmi  8amm  GBAMoiOt  aA 
ihb  nmo  time*  both  statntM  may  be  ornnridared  together  in  giTiqg  a  eoe> 
itmotion  to  the  latter,  bat  the  act  repealed  hae  no  f oroe  ezoept  ao  Itf  ai 
it  IB  oontinned  in  force  by  saving  danaes  and  exoeptiona. 

IjmSLATIJUB  HATB  AUTHORXTT    TO    lEjXACS    RXTEOSFBCflXTX    LaWB  AVfllCf* 

nro  RnoDm  Oitlt,  bat  if  each  lawa  impair  ▼eated  r|fl^  or  erarteiw- 
aonal  liabiHtiea,  ftey  an  wiecmatitatioBal  and  Toid. 

AoTiov  bj  creditor  of  coiporatLoa  against  stockholdeEBy  to  rooover 
amount  of  judgment  against  corporation.  The  tactB  an  stutad  h 
the  opinion. 

j^racttwy,  far  the  phitntiffii, 

H.  W.  Pmne,  for  the  defendant 

By  Ckmrt^  Datis^  J.  In  March,  1857,  the  plaintifi  lecomri 
Judgment  against  the  Kennebec  and  Portland  Eailroad  Company 
tor  the  sum  of  one  thousand  nine  hundred  doUars  and  thirty-eight 
cents.  The  debt  which  was  the  basis  of  this  judgment  was  con- 
tracted in  1855.  The  defendant  was  at  that  time  and  ever  sinoa 
has  been  a  member  of  said  companj,  owning  twenty-two  sharei 
of  the  capital  stock,  of  the  nominal  value  of  one  hundred  dolLuf 
each.  The  plaintiffs^  being  unable  to  find  ooiporate  p/opecij 
to  satisfy  their  judgment,  instituted  pcoceedii^  against  the  de- 
fendant as  a  stockholder,  to  render  him  peraonally  liable  to  tfaam. 
The  defendant  admits  the  regularity  of  the  prooeedings,  but  ha 
denies  that  the  stockholders  are  in  any  case  personally  liable  for  ibe 
corporate  debts. 

By  the  act  of  Februaxy  16,  1896,  tin  individual  pn^ierty  of 
stockholders  was  made  liable  for  the  corporate  debts  of  all  cor- 
porations thereafterwards  created,  each  member  being  liable  for 
a  sum  equal  to  the  amount  of  bis  stock.  This  act  preceded  the 
charter  of  the  Kennebec  and  Portland  Bailroad  Company,  the 
latter  having  been  gxanted  in  April  of  the  same  year;  and  we 
are  satisfied,  notwitliBtanding  the  very  ingenious  axgnmeiit  of 
the  counsel  for  the  defendant,  that  the  coiporatiQa  was  subject  to 
its  provisions. 

By  the  revised  statutes  of  1841,  the  act  of  1886  was  repealed, 
and  a  new  provision,  substantially  the  same,  bat  difibring  in 
some  respects,  was  enacted  to  take  the  plaoe  of  it  And  it  is 
contended  that  the  legislature,  lumng  abrogated  the  liabilitj 
imposed  upon  stockholders  by  the  former  act,  had  no  ngfat  to 
impose    it  again    upon   members    of  oorporations    already  ohsi^ 
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OiMeyy  5  Met.  400.  It  was  there  held  that  whether  %  oontmet 
was  barred  by  the  statute  of  limitatioiiSi  which  had  been  re- 
pealed and  re-enacted  with  some  modifioations,  most  depend 
upon  the  faotSy  and  the  law  as  it  was  oontemporsiieonB  with  the 
facts.  Bat  the  ground  of  the  deeision  was,  that  the  case  was 
within  the  saTing  daaae  of  the  repealing  act,  which,  besidea 
excepting  actions  then  pending^  provided  that  it  should  not 
^aibot  any  act  doooy  or  any  xi^t  aecming  or  aocmed  or  eatab- 
liahed"  at  the  time  of  the  repeaL  In  detarmining  whether  the 
case  was  within  the  ezoeptiony  and  giving  a  cooBtmction  to  the 
new  statute,  the  conrt  very  properly  took  into  consideration 
the  statute  that  had  been  repealed  by  it;  but  no  intimation  was 
made  that  the  latter  had  any  force  or  vitally,  except  so  far  as 
apeoially  saved  by  the  repealing  act 

But  it  is  argued,  further,  that  the  plaintiff  has  a  light  of  action 
against  the  stockholders  by  the  terms  of  the  statute  of  1866. 
This  provides  that  ''the  stockholdera  of  all  corporations  shall  be 
liable  for  the  debts  of  the  corporation  contracted  during  the 
ownership  of  such  stock."  Does  this  render  them  liable  for 
debts  contracted  prior  to  the  passage  of  the  actt  If  not,  the 
defendant  is  not  liable,  for  the  debt  was  contracted  in  1865. 

In  general,  statutes  are  to  be  construed  as  prospective  only, 
unless  the  intention  to  give  them  a  retrospective  operation  ia 
dearly  expressed:  HaMng$  t.  Zchm,  15  Me.  134.  The  Btai»te 
of  1856  is  not  very  explicit  in  this  respect  The  verba  expresa- 
ing  the  liability  are  in  the  future  tense,  ''shall  be  liable;''  but 
the  time  of  liability — " during  their  ownership  of  such  stock'' — 
may  include  the  past  aa  well  as  the  future.  •  And  when  we  con- 
aider  that  this  act  was  designed  to  take  the  place  of  a  similar 
statute  repealed  by  it,  we  think  it  probable  that  the  legislature 
intended  it  to  be  retrospective.  Had  they  any  constitutional 
power  to  enact  a  law  making  stockholders  in  corporations  per- 
aonally  liable  for  the  corporate  debta  previously  contracted! 

We  have  already  seen  that  a  statute  imposing  such  a  Hafaili^ 
is  entirely  at  variance  with  established  principles  of  law,  and 
must  be  canstmed  striotiy.  The  creditor  contracts  with  the 
corporation  only.  Aside  from  the  positive  provisions  of  statute, 
the  stockholders  are  no  more  liable  than  for  the  debts  of  third 
persons.  The  daim  of  the  creditor,  like  that  of  a  town  which 
has  expended  money  to  relieve  a  pauper  whose  settiement  is  in 
another  town,  is  based  entirely  upon  the  statute. 

There  can  be  no  doubt  that  legislatures  have  the  power  to  pam 
retrospective  statutes,  if  they  affect  remedies  only.    Bueh  is  the 
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CammomtmM  t.  XmlaU,  21  Piek.  873;  Sprims/UJ  t.  JEwjirfgiii 
6  Id.  601.  If  tlie  ropoded  statote  merely  pweribed  a  remedj 
fixr  a  preyiiroily  fflrirting  righty  some  other  xemedj  may  be  pre- 
nuned  or  prorided:  PImUatiam  No.  9  t.  Aon»  S6  Me.  SM.  But  if 
the  right  itsdf  was  created  by  ststate^  and  existed  only  by  Tiztae  of 
its  provisions,  then  the  repeal  of  the  statute  defeats  the  right  ite^ 
unless  already  vested  by  a  judgment:  Builer  t.  Paimt&r^  1  HiU 
(N.  Y),  324  So  it  hss  been  hehl  by  this  ooart  in  refennoe  to  this 
act  now  under  consideration.  Afl»r  the  statute  of  1836  had  been 
repealed  by  that  of  1841,  no  rights  existed  under  the  lonner  act^ 
except  such  as  were  expressly  secured  by  the  saring  daase  of  the 
latter:  Langley  t.  LUile,  26  Me.  162. 

Nor  can  it  make  any  differenoe  that  the  portion  ci  the  act 
repealed  now  under  conaideratbn  was  substantially  reenacted 
as  a  part  of  the  repealing  act  It  was  the  same  in  the  acts 
of  1836  and  1841,  but  it  was  not  held  to  make  any  difference  in  the 
case  above  cited.  If  a  statute  is  absdutel^  repealed,  all  rights 
under  it  are  severed,  however  brief  the  period  intervening  before 
another  similar  act  is  passed.  So  legislatures  have  always  un» 
derstood  it.  If  it  were  not  so,  when  statutes  are  revised,  codi^ 
fied,  and  re-enacted,  no  saving  clauses  and  exceptions  would  be 
necessary.  A  person  could  still  be  convicted  under  a  repealed 
criminal  statute  if  it  was  substantially  re-enaoted  at  the  time  of 
its  repeal,  though  the  repealing  act  contained  no  provision  to 
that  effect.  This  cannot  be  sa  If  an  act  is  only  amended,  the 
line  of  its  operation  is  not  severed.  New  threads  are  interwoven 
or  old  ones  taken  out.  But  if  it  b  repealed,  though  another  like 
it  is  re-enacted,  all  connection  between  the  old  and  the  new  is 
cut  off,  except  what  is  saved  by  special  provisions.  The  former 
statute  becomes  as  if  it  had  never  existed:  Key  r.  Ooocbom,  4  Moa 
ds  P.  341.  And  the  new  statute  commences  as  if  none  had  pr^ 
ceded  it.  Such,  we  think,  is  clearly  the  better  rule  of  construe- 
tion.  '*  Hence,  it  is  usual  in  any  repealing  law  to  make  it  operate 
prospectively  only,  and  to  insert  a  saving  dense  preventing  the 
operation  of  the  repeal,  and  continuing  the  repealed  law  in  force 
as  to  all  pending  prosecutions,  and  often  as  to  all  violations  of 
the  existing  law  already  committed:"  CommomomUh  v.  MankaUf 
11  Pick.  350  [22  Am.  Dec  377].  The  repealing  act  of  1856  con- 
tains no  such  saving  dause,  embracing  debts  previously  oon- 
tracted,  unless  suits  thereupon  were  then  pending.  We  are 
therefore  satisfied  that  this  action  cannot  be  sustained  undet 
the  statute  of  1841. 

Nor  IB  the  condusion  in  conflict  with  the  case  of  WHgki  t» 


1853.]  Coprm  V.  BlOH.  565 

0%kley,  5  Met.  400.  It  was  there  held  that  whether  %  oontraet 
was  barred  by  the  statute  of  limitationSy  which  had  been  re- 
pealed and  re-enacted  with  some  modifioations,  most  depend 
upon  the  faotSy  and  the  kw  as  it  was  contemporaneoas  with  the 
fiusts.  Bat  the  groimd  of  the  decision  was,  that  the  case  was 
within  the  saving  chase  of  the  repealing  act,  which,  besides 
excepting  actions  then  pending,  provided  that  it  should  not 
^aibot  any  act  dene,  or  any  xi^t  accming  or  aocmed  or  estab- 
lished" at  the  time  of  the  repeaL  In  detarmiiiing  whether  the 
case  was  within  the  exoeptiony  and  giving  a  ooostmetion  to  the 
new  statute,  the  conrt  very  properly  took  into  consideration 
the  statute  that  had  been  repealed  by  it;  but  no  intimation  was 
made  that  the  latter  had  any  force  or  vitally,  except  so  far  as 
specially  saved  by  the  repealing  act 

But  it  is  argued,  further,  that  the  plaintiff  has  a  light  of  action 
against  the  stockholders  by  the  tenns  of  the  statute  of  1866. 
Tlus  provides  that  ''the  stockholders  of  all  oozporations  shall  be 
liable  for  the  debts  of  the  corporation  contracted  during  the 
ownenhip  of  such  stock."  Does  this  render  them  liable  for 
debts  contracted  prior  to  the  passage  of  the  actt  If  not,  the 
defendant  is  not  liable,  for  the  debt  was  contracted  in  1865. 

In  general,  statutes  are  to  be  construed  as  prospective  only, 
unless  the  intention  to  give  them  a  retrospective  operation  is 
clearly  expressed:  Ba§tinff9  t.  Zchm,  15  Me.  134.  The  MMmtB 
of  1856  is  not  very  explicit  in  this  respect  The  verbs  express- 
ing the  liability  are  in  the  future  tense,  ''shall  be  liable;"  but 
the  time  of  liability — "during  their  ownership  ci  such  stock" — 
may  include  the  past  aa  well  as  the  future. .  And  when  we  oon^ 
aider  that  this  act  waa  designed  to  take  the  place  of  a  similar 
statute  repealed  by  it,  we  think  it  probable  that  the  legislature 
intended  it  to  be  retrospective.  Had  they  any  constitutional 
power  to  enact  a  law  making  stockholders  in  corporations  per- 
sonally liable  for  the  corporate  debts  previously  contracted  I 

We  have  already  seen  that  a  statute  imposing  such  a  liafailHgr 
is  entirely  at  variance  with  established  principles  of  law,  and 
must  be  canstmed  strictiy.  The  creditor  contracts  with  the 
corporation  only.  Aside  from  the  positive  provisions  of  statute, 
the  stockholders  are  no  more  liable  than  for  the  debts  of  third 
persons.  The  daim  of  the  creditor,  like  that  of  a  town  which 
has  expended  money  to  relieve  a  pauper  whose  settlement  is  in 
another  town,  is  based  entirely  upon  the  statute. 

There  can  be  no  doubt  that  legislatures  have  the  power  to  paai 
retrospective  statutes,  if  they  affect  remedies  only.    Booh  is  the 
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CammomwmOth  r.  EmdaU,  21  Piek.  373;  £^prmafidd  t.  Mampdm, 
6  Id.  501.  If  the  ropoded  statute  merely  pweribed  a  remedj 
fixr  a  piBvioiudy  Axiaiang  right|  Bome  ofther  remedy  may  be  pre- 
eomed  or  prorided:  PImUatiom  N<k  9  t.  Bemn,  36  Me.  36a  But  if 
the  right  itself  was  created  by  ststate^  and  existed  only  by  Tirtae  of 
its  provisions,  then  the  repeal  of  the  statute  defeats  the  right  itself^ 
miless  already  Tested  by  a  judgment:  Builar  t.  Palmer^  1  Hill 
(N.  Y)y  324  So  it  has  been  held  by  this  ooort  in  refemioe  to  this 
act  now  under  consideration.  After  the  statute  of  1836  had  beeo 
repealed  by  that  of  1841,  no  rights  existed  nnder  the  farmer  act^ 
except  soch  as  were  expressly  secured  by  the  saving  daiise  of  the 
latter:  Langley  r.  LUOe,  26  Ma  162. 

Nor  can  it  make  any  difibrenoe  that  the  portion  ci  the  act 
repealed  now  nnder  consideration  was  sabstantially  reenacted 
as  a  part  of  the  repealing  act  It  was  the  ssme  in  the  acts 
of  1836  and  1841,  bat  it  was  not  held  to  make  any  differenoe  in  the 
esse  above  cited.  If  a  statute  is  absolutely  repealed,  all  rights 
under  it  are  severed,  however  brief  the  period  intervening  before 
another  similar  act  is  passed.  So  legislatures  have  always  un- 
derstood it.  If  it  were  not  so,  when  statutes  are  revised,  codi- 
fied, and  r»enacted,  no  saving  clauses  and  exceptions  would  be 
necessary.  A  person  could  still  be  convicted  under  a  repealed 
criminal  statute  if  it  was  substantially  re-enaoted  at  the  time  cf 
its  repeal,  though  the  repealing  act  contained  no  provision  to 
that  effect  This  cannot  be  sa  If  an  act  is  only  amended,  the 
line  of  its  operation  is  not  severed.  New  threads  are  interwoven 
or  old  ones  taken  out  But  if  it  is  repealed,  though  another  like 
it  is  re-enacted,  all  connection  between  the  old  and  the  new  ii 
cut  off,  except  what  is  saved  by  special  provisions.  The  former 
statute  becomes  as  if  it  had  never  existed:  Key  v.  Ooodwin^  4  Moa 
ds  P.  341.  And  the  new  statute  commences  as  if  none  had  pr^ 
ceded  it  Such,  we  think,  is  clearly  the  better  rule  of  constinus 
tion.  **  Hence,  it  is  usual  in  any  repealing  law  to  make  it  operate 
prospectively  only,  and  to  insert  a  saving  clause  preventing  the 
operation  of  the  repeal,  and  continuing  the  repealed  law  in  force 
as  to  all  pending  prosecutions,  and  often  as  to  all  viohitions  of 
the  existing  law  already  committed:"  GammamMolth  v.  MankaB, 
11  Pick.  350  [22  Am.  Dec.  377].  The  repealing  act  of  1856  con- 
tains no  such  saving  dause,  embracing  debts  previously  con- 
tracted, unless  suits  thereupon  were  then  pending.  We  are 
therefore  satisfied  that  this  action  cannot  be  sustained  under 
the  statute  of  1841. 

Nor  is  the  conclusion  in  conflict  with  the  case  of  Wfrif^  t» 
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t  02kley^  5  Met.  400.     It  was  there  held  that  whedier  %  oontmet 

\  was  barred  by  the  statute   of   limitatioiis,  which  had  been  re- 

pealed and  re-enaoted  with  some  modifioations,  most  depend 
upon  the  faotSy  and  the  law  as  it  was  contempomieoaB  with  the 
&ct8.  Bat  the  groimd  of  the  decision  was,  that  the  case  was 
within  the  saTing  daue  of  the  repealing  act,  which,  besides 
excepting  actions  then  pending^  provided  that  it  should  not 
^sibot  any  act  donCy  or  any  'n^  accming  or  accrued  or  estab- 
lished'* at  the  time  dt  the  xepeaL  In  determining  whether  the 
case  was  within  the  exception,  and  giving  a  coostmction  to  the 
new  statute,  the  conrt  very  properly  took  into  consideration 
the  statnte  that  had  been  repealed  by  it;  bat  no  intimation  was 
made  that  the  latter  had  any  force  or  vitali^,  except  so  far  as 
specially  saved  by  the  repealing  act 

Bnt  it  is  aignedy  farther,  that  the  plaintiff  has  a  right  of  action 
against  the  stockholders  by  the  tenns  of  the  statate  of  1856. 
This  provides  that  ''the  stockholders  of  all  corporations  shall  be 
liable  for  the  debts  of  the  corporatian  contrscted  daring  the 
owneiship  dt  sach  stock.**  Does  this  render  them  liable  for 
debts  contracted  prior  to  the  passage  of  the  actt  If  not,  the 
defendant  is  not  liable,  for  the  debt  was  contracted  in  1865. 

In  general,  statates  are  to  be  constroed  as  prospective  only, 
onless  the  intentioa  to  give  them  a  retrospective  operation  is 
dearly  expressed:  HaMng$  v.  Zchm,  15  Me.  134.  The  statate 
of  1856  is  not  very  explicit  in  this  respect  The  verbs  express- 
ing the  liability  are  in  the  fatore  tense,  ^shall  be  liable;**  but 
the  time  of  liability — ''daring  their  owneiBhip  of  sach  stock** — 
may  include  the  past  as  well  as  the  future.  -  And  when  we  con- 
sider that  tins  act  was  designed  to  take  the  place  of  a  similar 
statate  repealed  by  it,  we  think  it  probable  that  the  legislature 
intended  it  to  be  retrospective.  Had  they  any  constitutional 
power  to  enact  a  law  making  stockholders  in  corporations  per- 
sonally liable  for  the  corporate  debts  previously  contracted! 

We  have  already  seen  that  a  statute  imposing  such  a  liafaililgr 
is  entirely  at  variance  with  established  principles  of  law,  and 
must  be  CQDstroed  strictly.  The  creditor  contracts  with  the 
corporation  only.  Aside  from  the  positive  provisions  of  statute, 
the  stockholders  are  no  more  liable  than  for  the  debts  of  thiid 
persons.  The  daim  of  the  creditor,  like  that  of  a  town  which 
has  expended  money  to  relieve  a  pauper  whose  settlement  is  in 
another  town,  is  based  entirely  upon  the  statute. 

There  can  be  no  doubt  that  legislatures  have  the  power  to  paM 
retrospective  statutes,  if  they  sflfoct  remedies  only.    Such  is  the 
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well-Betded  law  of  this  state.  But  thej  hare  no  oonstitutioiud 
power  to  enact  retrospective  laws  which  impair  vested  rights  or 
create  personal  liabilities.  This  subject  was  elaborately  dis- 
cussed by  Melleny  0.  J.,  in  the  case  of  KvM^iMC  PutrAan  t.  La- 
baree^  2  Me.  276;  and  it  was  there  held  that  the  constitutioii 
secures  the  dtisens  "agaiDst  the  retroactive  effect  of  legialntioB 
QlK>n  their  inopertj."  And  in  regard  to  the  question  of  what  is 
a  retrospective  law  thus  unconstitutional,  the  court  adopted  the 
definition  of  Judge  Story — ^"a  statute  which  creates  a  new  obli- 
gation or  imposes  a  new  duty."  A  statute  making  members  of 
corporations  personally  liable  for  the  corporate  debts  is  clearly 
within  this  definition^  and  therefore  can  be  held  to  operate  pros- 
pectively only. 

This  was  so  decided  in  Massachusetts,  in  the  case  of  Ora^  t. 
Coffin^  9  Cush.  192,  Such  a  statute  was  held  to  be  consti* 
tutionaly  on  the  ground  that  ^'it  was  future  and  prospective  in 
its  operation^  regulating  the  rights  of  debtor  and  creditor  as 
they  should  afterwards  arise."  It  was  therefore  concluded  that 
the  legislature  intended  it  to  be  prospective  only.  So  we  must 
pi'esume  in  regard  to  the  statute  of  1856.  Whatever  the  legis- 
lature in  fact  intended,  we  are  to  presume  that  they  intended  to 
do  that  only  which  the  constitution  authorised  them  to  da  **  For 
no  legislator  could  have  entertained  the  opinion  that  a  dtlsen, 
free  of  debt^  could  be  made  a  debtor  by  a  legislative  sot  declaring 
him  one:"  Parker,  0.  J.,  in  Med/ard  t.  Leamedf  16  Mass,  216. 

We  have  thus  reviewed  the  legal  principles  upon  which  this 
case  must  depend;  and  we  have  carefully  considered  the  able 
arguments  of  counsel  in  this  case,  and  in  several  othen,  now 
before  us,  of  like  impression.  And  if  we  apply  to  it  those  rules 
of  construction  which  have  been  recognized  in  courts  of  law, 
we  are  brought  to  this  conclusion,  that  this  action  cannot  be 
sustained  upon  the  statute  of  1841,  because  it  has  been  repealed, 
and  there  is  no  teving  clause  in  the  repealing  aot^  which  em- 
braces actions  subsequently  commenced;  and  that  it  cannot  be 
maintained  upon  the  statute  of  1856,  because  the  debt  was  con- 
tracted prior  to  its  enactment  According  to  the  agreement  of 
the  parties  a  nonsuit  must  be  entered. 

Tmnnr,  0.  J.,  and  Hathaway,  Appleton,  and  Mat,  JJ.,  con- 
curred* 

LioisLAXivs  Powxs  OVER  CospOBATX  Chartbbs,  sod  efiflot  of  ciiartsr  as 
contract:  See  Claghom  v.  CfuBen,  53  Am.  Deo.  450,  and  note  461«474s  7%ory 
V.  HuUand  JL  R.  Co.,  92  Id.  62S»  and  note  638,  03d. 
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SiocKHOLSBBa  OF  CoBPOiuiioir,  LiABZLiTT  lOB  DEBiBt  Cornk^  Y.  Mo* 
CkUkmgh,  49  Am.  Deo.  287,  and  note  310,  citing  otiier  caaok 

SXATTTS   MaXIHO    dlOGSHOLDEE    OV    OOBPORATIOH    IjABUI    lOB    OOSPO- 

EATi  Dnn  if  Talid*  except  eo  far  m  it  makea  them  liable  lor  debta  con- 
taraoted  before  the  paasage  of  the  act:  WheOwnghi  ▼.  Qrmr.  10  AllflDt  99^ 
citing  the  principal  caae. 

PoucT,  NaoBasrnr,  ob  EznDinroT  abb  hot  vo  bi  Cobbedbbkd  in  con* 
ftniiDg  Btatnte:  See  CimUer  ▼.  JMerteoit,  67  Anu  Dea  168;  BdhOU  etc  B. 
R.  Co.  ▼.  Ortgory,  1»  Id.  689,  and  note  699;  BtpUif  ▼.  SlaU^  Id.  028,  cidog 


RbTBOSPBCIITB    LaWB   abb    OOBBTmmOBAL   WHBV    KBMllWaii  DT  THBIB 

Natubb  OHI.T,  and  if  they  do  not  impair  teeted  rigjitat  See  Wpm^  ▼•  Wynm^ 
Am.  Dec  66^  and  caaee  in  note  78. 


Elder  v.  TiAKrabkb, 

[46  IQni^  fioa] 

Fabt  Owvbbs  of  Ships  abb  Tebabts  ur  Comkob,  Holddto  Daract  but 
Unbitidbd  Ihtbbbbtb;  and  each  ia  deemed  the  agent  of  the  others  aa  te 
ordinary  repairs,  emplojrment,  and  business  of  the  ship,  in  absence  of  any 
known  dissentb 

Baoh  Pabt  Owvbb  of  VaaBBL  is,  ni  Gbbbbal,  Liablb  in  Soudo  for  cost 
of  making  repairs  or  for  necessaries  aotoally  supplied  to  the  vessel  in 
good  faith. 

AVTHOBITT  OF  PABT  OwBBB  OF  VbSBBL  TO  BlKD  HI8   Oo-TKBABTS  THEBBIB 

for  neoessaiy  repairs,  though  ordinarily  implied,  is  not  condnsiyely  pr^ 
snmed,  but  is  sabjeot  to  be  modified,  controlled,  or  negatiTed  by  facts  or 
drenmstances  to  the  oontraiy. 

EBPATB8   TO   VbSBBL   IB    HOMB  POBT,    BY   ObDBB  OF  OnB  PaBT  OwbBB,   if 

made  by  person  knowing  who  the  other  owners  are,  will  be  prssnmed  to 
have  been  made  on  the  credit  of  the  part  owner  employing  him,  if  he  had 
opportunity  to  consult  the  other  owners  but  neglected  to  do  so,  unless  he 
can  show  tiiat  they  all  assented  to  the  repairs;  and  his  renedy  is  against 
the  owner  employing  him  alone,  or  against  the  ▼ssssl  itself  by  proceed' 
ings  in  rem. 

A88UMF8IT.    The  facta  are  stated  in  the  opinioiL 

Ingvncl^  for  the  plainti£ 

F.  A,  WiUoUf  for  the  defepdantu 

By  Courts  RicBy  J.  Aoiwnprii  for  the  prioe  of  a  sail  fbnished 
Cor  the  schooner  Regulator.  In  1856,  as  appaurs  fiom  the  evidence 
in  the  case,  the  plaintiff  and  defendant  were  owners  of  the  sohooner 
Begnlator,  each  owning  one  half  thereofl 

By  arrangement  between  them,  in  the  spring  of  that  year,  the 
managebient  of  the  schooner  was  intrusted  to  the  defendant^ 
who  caused  her  to  be  repaired,  paying  the  bills  from  the  earn- 
ings of  the  vessel    In  the  spring  of  1867  she  was  again  repaired 
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ktter  hmw  a  oomplete  aathori^  to  EOgnkte  the  whole  concemi 
of  the  ship. 

The  genend  imdentaiiding  at  the  oommoa  law  ig^  if  there  be 
no  ezpreai  or  implied  agreement  between  the  owneES,  either  bj 
their  oondnct  or  hy  their  acts  Banfltioning  anj  each  repaira  or 
ezpenditoresi  although  any  one  or  more  of  the  owners  have  a 
right  to  inofir  them^  yet  they  have  no  remedy  over  against  the 
others  for  oontribation  thereto;  but  they  mnst  themselTesi 
whether  they  oonstitate  a  minority  or  a  minority  of  the  owners^ 
bear  the  whole  charge. 

The  reason  usually  given  for  this  doctrine  is,  that  no  one  part 
owner  has  a  right  to  control  another,  against  his  will,  to  incur 
any  burden  or  expense,  even  although  necessaiy  for  the  preser- 
vation of  the  common  property;  but  it  should  be  left  to  his  own 
free  choice:  Stoiy  on  Agency,  sees.  420-422,  427. 

Chancellor  Kent,  3  Com.  155,  restricts  the  authorities  of  one 
part  owner  to  bind  another  i>art  owner  for  repairsy  eto.,  to  cases 
where  the  one  to  be  rendered  liable  is  absent 

Applying  these  general  principles,  thus  qualified  and  limited, 
to  the  case  at  bar,  how  are  the  rights  and  liabilities  of  the  par- 
ties  to  be  affected  therebyt 

The  schooner,  at  the  time  the  repairs  were  made,  was  in  a 
home  port  She  had  recently  been  placed  by  the  plaintiff,  then 
a  part  owner  with  the  defendant,  under  his  exclusive  charge 
and  management  Acting  under  this  authori^  from  the  plain- 
tiff, the  defendant  had  caused  her  to  be  repaired,  appointed  a 
master,  and  sent  her  to  sea.  Of  these  facts  the  plaintiff  oculd 
not  have  been  ignorant 

In  this  condition  of  things,  the  plaintiff  conveyed  his  interest 
to  Cushing,  who,  without  the  consent,  and  as  the  case  shows 
against  the  known  will,  of  the  defendant,  proceeds  to  Boston, 
and  induces  the  master  thus  appointed  to  leave  the  vessel,  and 
himself  assumes  control  as  master,  thus  taking  the  schooner 
out  of  the  control  of  the  defendant,  where  she  had  been  placed 
hj  the  plaintiff,  and  under  these  circumstances  presents  himself 
at  Bangor  before  the  defendant,  and  desires  to  know  what  he 
shall  do  with  her.  The  answer  is  distinct  and  unqualified — 
"Do  nothing." 

Here  was  a  distinct  denial  of  authority  to  Oushing  to  act  for 
the  defendant  in  relation  to  the  schooner.  He  was^  therefore, 
not  his  agent  in  fact,  and  could  not  bind  him  by  reason  of  any 
express  authority  to  act  in  his  behalf. 

Whether 'the  relation  which    subsiBted  between  these  partieap 
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that  of  part  owneray  would  enable  a  stranger  to  reooTer  against 
the  defendant  for  repairs  or  necessaries  for  the  use  of  the 
schooner  ordered  bj  Cushing,  on  the  ground  of  implied  author- 
ity, we  do  not  deem  it  now  necessary  to  determina  But  that 
the  plaintiff  cannot  recover  we  think  is  clear.  The  jury,  it  is 
tm^  have  found  that  the  defendant  did  not  notify  the  plaintiff 
before  the  work  was  done  that  he  would  not  be  accountable  for 
the  repairs.  Nor  does  the  case  show  that  the  defendant  had 
any  knowledge  that  repairs  were  being  made  by  the  plaintiff, 
before  they  were  completed,  or  before  this  suit  was  commenced. 
And,  as  we  have  already  seen,  the  schooner  was  in  a  home  port; 
that  the  pkintiff  knew  that  she  had  been  in  the  defendant's 
charge  and  under  his  sole  control,  as  ship's  husband,  until 
within  a  few  days  of  the  time  of  making  the  repairs,  that  he  had 
repaired  her  that  spring,  appointed  her  a  master,  and  sent  her  to 
sea.  In  addition,  there  is  in  the  case  no  evidence  that  the  defend- 
ant has  had  any  connection  with  the  schooner,  or  has  in  any  way 
participated  in  her  earnings  since  Cushing  intruded  himself  into 
the  office  of  master. 

Under  such  circumstances,  the  judge  erred  when  he  instructed 
the  jury  that  if  **  Cushing  was  owner  of  one-half  of  said  schooner, 
and  was  master  at  the  time  the  repairs  were  ordered,  and  that 
the  repairs  were  done  by  the  plaintiff,  and  were  necessary,  the 
defendant  would  be  liable,  unless  the  plaintiff  had  notice  before 
the  repairs  were  made  that  the  defendant  would  not  consent  to  the 
same:"  Ilairdy  v.  Sprovle^  31  Me.  71.  It  was  the  duty  of  the 
plaintiff,  under  such  circumstances,  before  attempting  to  chaige 
the  defendant,  to  have  ascertained  whether  he  desired  the  repairs 
to  be  made,  or  at  least  to  see  that  he  had  knowledge  that  they  were 
to  be  made. 

If  the  defendant  had  interposed  unreasonable  objections  to  the  em- 
ployment of  the  vessel,  Gushing  had  an  ample  remedy  by  application 
to  a  court  in  adoiiralty,  in  which  case  the  rights  of  both  parties 
would  have  been  fully  protected. 

As  the  case  is  presented,  it  shows  a  determination  on  the  part 
of  Cushing  to  control  the  vessel,  regardless  of  the  rights  or 
wishes  of  the  defendant;  and  there  is  ground  to  infer  that  the 
plaintiff  was  not  unwilling  to  aid  and  assist  him  in  carrying  out 
that  determination. 

The  exceptions  are  sustained,  and,  according  to  the  terms  of  the 
report,  a  nonsuit  is  to  be  entered. 

Tennet,  C.  J.,  and  Hathaway,  Applroit,  Cuttoto,  and  Oood-^ 
ivow,  JJ.,  concurred. 
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Past  Owvxbs  ov  Vnsus  asm  Tskasts  nr  OoxHMr:  8e6  McIMm  t. 
Omb,  58  Am.  Dea  736;  aee  also  Kmm  ▼.  Oam^pUa^  U  Id.  U9;  £«piiiu  ▼. 
Fonyth,  53  Id.  613,  and  note. 

LiASiUTr  or  Pabt  Owkxb  vob  Bipaibs:  See  Beiuoii  t.  Thomptim,  48 
Am.  Deo.  617.  The  principAl  case  is  died  in  Bowen  ▼.  Peters^  71  M«.  466, 
469,  to  tiie  point  that  when  repairs  to  a  Tessel  are  made  in  a  hefne  port,  sad 
the  person  making  them  by  order  of  one  owner,  knows  who  the  other  ownan 
are,  and  having  the  opportunity,  neglects  to  oonsnlt  them,  he  must  profe 
their  assent  to  the  repairing  upon  their  credit  in  order  to  hold  them.  In  th» 
same  case,  the  oonrt  further  refers  to  Elder  v.  Xorraftee,  and  qnotes  Isngsags 
of  the  oonrt  to  the  effect  that  '*  the  qnestion  whether  one  part  owner  osn  bind 
another  in  a  home  port  without  speoifio  anthoii:^  may  be  regarded  ss  still 
open;"  and  holds  that  if  there  is  nothing  apparent  to  the  oontraiy,  such  ss- 
thority  will  be  presumed. 


GrOODSFEED  V,  FULLER. 

[MMAa^^  UL] 

Oomnuor  oankot,  nr  Absxnck  ov  Fraud,  m  Vaoaxxd  for  inadeqaaoy  of 
consideration,  as  any  consideration^  howerer  smallt  is  in  mch  cases  suf- 
ficient to  snpport  a  promise.  It  may  arise  from  a  benefit  to  the  prom- 
isor, or  a  loss  or  injury  to  the  promisee. 

pRBMnnzoir  von  Thibd  Pabtt  to  Assvu  ahd  Mahaox  Dmorai  or  Sun 
ii  sufficient  consideration  for  his  pnnmse  to  save  tiie  defendant  hermloM 
from  and  pay  all  costs  which  he  therein  ineuned. 

CoiniiACT  BT  Which  Third  Pabtt  Assumes  and  Mahaobb  Dktkrbb  ov 
Suit  is  not  within  the  statute  of  frauds,  ss  being  a  prtmuse  to  pay  the 
debt,  default,  or  nuscarriage  of  another;  nor  is  it  Toid  for  mmlntmi^m^ 

Ewiei  07  CoNBiDXBATioM  Clausb  IK  Dbbd  ii  to  ostop  the  grantor  from 
alleging  that  it  was  executed  without  consideration.  For  every  other 
purpose  it  may  be  waived  or  explained  by  parol  proof.  The  grantor  may 
show,  notwithstanding  the  acknowledgment  of  payment,  that  no  mooey 
was  received,  and  recover  the  price  against  the  grantee. 

OORSIDKRATIOK  ClAUSB  IN  DXED  IS  OITLT  PrDCA   FaOIB  EvIDSNCB  OV  PaT- 

MBKT,  and  may  be  controlled  or  rebutted  by  other  proof. 
Ik  Assumpsit,  Obakibb  mat  Bbootbr  aoaikst  Qrabtob,  in  whole  or  in 
parti  the  price  of  land  not  oonveyed  to  him,  and  in  such  case  parol  pvool 
is  admissible  to  show  that  the  purchase  price  has  been  paid  and  a  eonv*^- 
ance  refused. 

Assumpsit.    The  opinioa  statee  the  fiausts. 

Libbey^  for  the  pUuntiflfl 

« 

Bradbwry^  JfarriU,  and  Mernne^  for  the  defendant 

By  Coorty  ApnjKTON,  J.  It  appears  from  the  eiidenoe  thai 
the  defendant  verbally  contracted  with  the  plaintiff  to  sell  and 
convey  to  him  several  tracts  of  land,  among  whic>.  was  the  west 
half  of  the  Fhimmer  lot,   so  called;    that  subseqaently,  at  the 
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bstazice  of  tlie  dafeiulanty  he  assdgning  aa  a  reaaoa  that  he  might 
be  a  witneoB  in  caae  anj  controveny  should  aziae  aa  to  the  tiUe^ 
it  waa  agreed  between  the  parties  that  the  eonveyanoe  of  the 
W6st  half  of  the  Plnmmer  lot  should  be  made  bj  one  Robert 
Elliot;  that,  aooardingly,  the  defendant  procured  the  deed  of 
Elliot  and  delivered  the  same  to  the  plaintiff  who  paid  him  the 
ooonderation  eiqxressed  therein  for  the  land  oonyejed.  It  appeared 
in  proof  that  the  plyafa'ff  had  nothing  to  do  with  Elliot  in 
the  negotiation^  but  that  hia  contract  waa  with  the  defendant 
alome. 

After  the  plaintiff  reoeived  his  deed  and  entered  into  pos- 
sessioQ,  one  Union  Spaulding  brought  an  action  of  ejectment 
against  him  to  recoTsr  possession  of  the  premises .  conyeyed 
by  Elliott.  The  plaintiff,  having  received  his  summons,  being 
doubtful  of  the  txtle,  and  to  avoid  costs,  waa  about  to  settle 
with  Spaulding,  when  the  defendant,  who  was  legally  or  equitably 
interested  in  the  title,  learning  from  him  what  he  proposed 
doing,  in  consideration  that  he  would  permit  him  to  assume  the 
defense  of  the  suit  commenced  by  Spaulding,  promised  to  save  him 
Jkaimless  from  and  to  pay  all  the  costs  arising  or  which  might  arise 
in  the  prosecution  of  the  defense.  The  plaintiff  thereupon  gave  the 
defendant  the  summons  he  had  received,  who  immediately  retained 
counsel  and  assumed  the  entire  management  and  control  of  the 
defense  without  any  interference  whatever  on  the  part  of  the 
plaintiff,  who,  relying  on  the  agreement  made  with  the  defendant^ 
neglected  to  notify  Elliott  of  the  suit  brought  against  him.  The 
defense  proved  unsuccessful:  Spaulding  v.  Ooodspwdy  39  M&  564. 
Judgment  was  rendered  for  possession  of  the  premises  demanded, 
and  for  costs  against  the  plaintiff,  which  he  haa  paid,  and  this 
action  ia  brought  to  recover  the  amount  thus  paid,  and  interest 
thereon. 

Any  consideiation,  however  small,  in  the  absence  of  fraud,  is 
sufficient  to  aupport  a  promise.  It  may  arise  from  a  benefit  to 
the  promisor,  or  a  loss  or  injury  to  the  promisee.  Mere  inade- 
quacy of  consideration,  when  there  is  no  fraud  nor  circumvention, 
affords  no  ground  for  vacating  a  contract.  "It  is  not  essen- 
tial,'' remarks  Putnam,  J.,  in  Hubbard  v.  CooUdge^  1  Met.  93, 
^that  the  consideration  should  be  adequate  in  point  of  actual 
value."  The  question  whether  the  consideration  should  be  equal 
in  value  to  that  which  the  party  g^ves  up  or  loses  by  the  restraint 
under  which  he  places  himself,  arose  in  Hitchcock  v.  Cokeff  6  Ad. 
k  EL  438.  On  this  subject,  Tindal,  C.  J.,  remarks:  "It  ia 
enough,  aa  it  appears  to  us,  that  there  actually  is  a  consideration 
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for  the  bazgun,  and  that  soeh  oonaideratian  is  h^gal,  and  k  ol 
Bomo  Talue."  In  Bambridffe  ▼.  Firmtianf  1  Per.  &  Dav.  2,  the 
declaration  stated  that  in  consideration  plaintiff  would,  at  the  de- 
fendant's reqnesty  permit  the  latter  to  weigh  certain  boUers  of  the 
plaintiff,  the  defendant  promised  to  give  them  up  to  the  pLuntiff 
In  the  same  condition  as  they  were  in  at  the  time  of  sach  con- 
Bent;  it  was  held,  on  motion  in  arrest  of  judgment,  that  there 
was  a  sufficient  consideration  stated;  and  Lord  Denman,  C.  J., 
observed:  "We  must  not  inquire  into  the  nature  of  the  benefit 
deriyed  to  the  defendant  The  plaintiff  maj  have  sustained 
some  injury  by  complying  with  the  defendant's  request,  and 
that  is  enough  after  verdict.'* 

The  permission  for  the  defendant  to  assume  and  manage  the 
defense  in  the  suit  of  Spaulding  v.  Goodtpeadf  tupra,  and  his  as- 
sumption and  management  of  the  same  (if  there  is  no  rule  of  law 
forbidding  it),  is  a  sufficient  consideration  for  his  promise  to  save 
the  plaintiff  harmless  from,  and  to  pay  all  costs  which  he  therein 
incurred.  It  was  held  in  Knight  v.  Sawin^  6  Me.  361,  when  aue 
requested  permission  to  bring  an  action  for  his  own  benefit  in  the 
name  of  another,  against  a  third  person,  to  recover  a  debt  sup- 
posed to  be  due,  promising  to  indemnify  the  nominal  plaintiff 
against  all  damages,  that  such  promise  was  valid  and  bindins^ 
being  neither  against  good  morals  nor  public  policy,  nor  within 
the  statute  of  frauds.  ''  Considering  the  motives  of  the  plaintiff 
in  the  transaction,"  says  Mellen,  C.  J.,  in  delivering  the  opinion 
of  the  court,  "  the  defense  is  made  with  an  ill  grace  by  the  veiy 
man  who  has  been  the  cause  of  all  the  unpleasant  consequences 
which  have  followed."  But  it  is  immaterial  whether  the  per- 
mission  be  to  commenoe  a  suit  or  to  defend  one  already  com- 
menced. In  Adamt  v.  Dantet/,  6  Bing.  506,  the  plaintiff,  an 
occupier  of  land,  at  the  request  of  the  defendant,  and  upon  a 
promise  of  indemnity,  resisted  a  suit  of  the  vicar  for  tithes. 
There  was  held  to  be  a  sufficient  consideFation  for  the  promisei 
"for  the  vicar's  d^im  had  been  resisted  at  the  instance  of  the 
defendant,  and  the  plaintiff  was  at  that  time  liable  if  the  plain* 
tiff  should  succeed."  "The  plaintiff,"  remarks  Bosanquet,  J., 
"  on  allowing  his  name  to  be  used  for  the  purposes  of  the  de 
fendant,  was  at  liberty  to  impose  such  terms  as  he  pleased, 
either  as  to  the  past  or  the  future  cost;  and  the  debt  for  which 
he  stipulated  was  his  own  debt,  and  not  that  of  a  third  person." 
The  contract,  in  such  case,  is  not  within  the  statute  of  frauds^ 
as  being  a  promise  to  pay  "for  the  debt,  default,  or  miscar* 
riage  of  another  person;"  for,  as  Tindal,  CL  J.,  remarioB,  in  the 
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case  last  cited,  "irhAt  promise  is  there  as  to  the  debt,  defkult, 
or   nuscaniage  of    another!     It  is  a  direct    promise    to  repay 
Adams  aaj  money  which  he    might   pay  for  costs  in  the  suit 
betwen  the  vicar  and    Adams."     So  in  the   present    case,  the 
promise  of  the  defendant  is  an  original  and  not  a  collateral  un- 
dertaking: Eniffht  V.  Sawin,  6    Me.  361.    Neither  can  the  de- 
fendant avoid  the  contract  on    the  ground  of  maintenance:  Id. 
^Surely,"  renuurks  Lord  Abinger,  C.   B.,  in  Findan  v.  Parker^ 
11  Mee.  &  W.  675,  '^the  old  cases  are  now  exploded*    The  sole 
question  is,  Have  the  parties  an  interest,  or  do  they  believe  they 
have  an  interest^  in  the  actionr    The  rule  seems  to  be  that  if  m 
party  has  the  most  remote    interest  he  may  lawfully  interfere. 
The  defense  in  the  case  of  Findan  v.  Fcurkw^  ntpra^  rested  upon 
grounds  somewhat  similar  in  point  of  integrity  with  those  upon 
which  the  defendant  relies  to  avoid  the  performance  of  his  con- 
tract   The  language  of  the  chief  baron  in  delivering  the  opinion 
is  not  without  its  application.     "If,"  says  he,   "any  ground  can 
be  fairly  suggested  for  making  this  contract  legal,  we  ought  to 
adopt  it  ill  favor  of  the  party  who  makes  the  defense,  in  order 
to  soquit  him  of  the  imputation  he  casts  upon  himself  f    And 
Bolfe,  R,  remarks:    "The  only  hesitation  I  have  had  in  the  case 
has  risen  from  the  fear  that  the  indignation  one  fjoeh  at  so  un- 
righteous a  defense  as  the  present  might  lead  me  into  bending  the 
law  more  than  ought  to  be  done.     But  I  think  the  law  appears  to 
concur  with  the  honesty  of  the  case.   ....   Any  lawful  construo- 
tion  must  be  placed  upon  the  agreement  rather  than  one  that  i-enders 
it  criminal.     The  defendant  is  legally  as  well  as  morally  liable  upon 
his  contract  to  indemnify  the  plaintiff  against  costs  caused  by  his  un- 
successful prosecution  of  a  defense  which  he  assumed  for  his  own 
benefit,  and  which  at  his  urgent  solicitation  the  plaintiff  permitted 
him  to  undertake. 

The  plaintiff  further  shows  that  the  defendant  verbaUy  agreed 
to  sell  him  two  lots  of  land,  each  at  a  specified  price;  and  that 
he  paid  for  both,  but  that  the  defendant  omitted  one,  the  nine- 
acre  lot,  in  his  deed.  He*8eeks,  therefore,  to  recover  so  much  of 
the  consideration  in  the  deed  as  is  equal  to  the  agreed  price  of 
the  lot  omitted.  The  proof  shows  that  the  plaintiff  is  very  illit- 
erate, that  the  deed  was  not  read  to  him,  and  that  he  can  not  read 
writing  much;  that  after  the  delivery  of  the  deed  the  defendant 
informed  plaintiff  that  his  deed  did  not  cover  the  nine-acre  lot; 
that  he  promised  to  convey  the  same  the  first  opportunity;  and 
that  subsequently  he  offered  to  compromise  the  matter  by  a  repay- 
ment of  part  of  the  money  thus  received.    It  is  obvious  that  the 
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plaintiff  cannot  reocnrer  npon  the  original  contract  to  oon?«y  both 
lotB,  becanae,  not  being  in  writing,  it  is  within  the  statate  of 
frauds.  Neither  can  he  recover  upon  the  oovenanta  in  his  deed,  ' 
for  thejr  apply  only  to  the  promieeB  specifically  described  in  his 
deed.  If  the  evidence  c^ered  was  properly  reoeLved,  it  most  con- 
dnsively  shows  that  the  defendant  has  in  his  hands  the  money  of 
the  plaintiff,  which  he  is  unjustly  retaining  without  a  pretense  of 
any  right. 

It  is  material,  then,  to  be  considered  whether  evideoce  is 
admissible  to  show  what  was  the  true  consideration  for  the  land 
conveyed  by  the  defendant  to  the  plaintiff  The  only  eflfect  of 
the  consideration  clause  in  a  deed  is  to  estop  the  grantor  from 
alleging  that  it  was  executed  without  consideration  and  to  pre- 
vent a  resulting  trust  in  the  grantor.  For  every  other  poipose 
it  may  be  varied  or  explained  by  parol  proo£  The  grantor 
may  show,  notwithstanding  the  acknowledgment  <^  payment^  that 
no  money  was  paid,  and  recover  the  price,  in  whole  or  in  pait^ 
against  the  grantee:  WUkmidn  v.  Stxrtt,  17  Mass.  249.  This 
clause  is  prima  fade  evidence  only  of  payment,  and  may  be  con^ 
trolled  or  rebutted  by  other  proof:  CUxpp  t.  TimUj  20  BcL 
247.  The  recitals  in  a  deed  of  the  amount  and  payment  of  con- 
sideration  do«  not  estop  the  grantee  from  sustaining  an  adaoa 
for  the  price:  Thayer  v.  Viksy  23  Yt.  494;  White  ▼.  MUbr,  22  Id. 
380.  ''This  clause  is  either  formal  or  nominal,"  says  Dagget^ 
J.,  in  BMm  v.  Seymowr,  8  Conn.  304  [21  Am.  Dec.  661],  "and 
not  designed  to  fix  conduaively  the  amount  either  paid  or  to  be 
paid."  The  amount  of  consideration  and  its  receipt  is  open  to  ex- 
planation by  parol  proof  in  every  direction.  It  may  be  shown 
that  the  price  of  the  land  was  less  than  the  consideration  ex- 
pressed in  the  deed,  as  in  Bowen  ▼.  Belif  20  Johns.  338  [11  Am.  Dea 
286];  or  that  it  was  more,  as  in  Belden  v.  Smfmour,  mpra;  or  that 
it  was  contingent,  dependent  upon  the  price  the  grantee  may  ob- 
tain upon  a  resale  of  the  land,  as  in  Sail  t.  Rail,  8  N.  H.  129;  or 
that  it  was  in  iron,  when  the  deed  expressed  a  money  considersr 
tion,  as  in  McOrea  ▼.  Furmart,  16  W&id.  460  [30  Am.  Dee.  103]; 
or  that  no  money  was  paid,  but  that  it  was  an  advancement,  as  in 
Meeker  t.  Meeker,  16  Conn.  387;  or  that  a  portion  of  the 
price  was  to  be  paid  by  the  grantee,  and  the  balance  was  sn 
advancement,  as  in  Hayden  v.  MerUder,  10  Seig.  h  R.  829;  or 
that  it  was  paid  by  some  one  other  than  the  grantee,  and  thus 
raise  a  resulting  trust,  as  in  Scoby  v.  EUmehofrdj  3  N.  H.  170; 
Priiehard  ▼.  Braum,  4  Id.  397  [17  Am.  Dea  431];  DudUy  v.  Boe^ 
warih,  10  Humph.  9  [61  Am.  Dea  690].    The  damages  for  the 
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breach'  of  a  covenant  in  a  deed  may  be  increaaed  or  diminished, 
as  between  the  parties^  hj  proof  of  a  greater  or  less  price  pail 
fiir  the  land  than  is  expressed  in  the  deed:  Belden  ▼.  Seymour, 
Mupra;  Jfane  ▼.  Shattuck,  4  N.  H.  229  [17  Am.  Dec.  419].  Tha 
entire  weight  of  authority  tends  to  show  that  the  acknowledg- 
ment of  payment  in  a  deed  is  open  to  unlimited  explanation  in 
every  direction.  When  the  price  of  the  land  has  not  been  paid, 
the  grantee  may  recorer  it  in  whole  or  in  party  as  the  caae  may 
be^  in  asaumptUf  notwithstanding  the  acknowledgment  of  payment 
in  the  deed. 

In  this  state^  in  the  case  of  Dearborn  t.  Parke,  5  Met  81  [17 
Am.  Dec.  206],  evidence  was  received  to  show  that  the  grantee 
retained  in  his  hands  a  portion  of  the  consideration,  sofficient  to 
meet  certain  oatstanding  notes  of  his  grantor;  and  apon  this 
proof  the  payee  was  held  entitled  to  recover  such  amount  from 
his,  the  grantee's^  hands.  In  SehiUinger  v.  McCann,  6  Id.  364, 
it  was  decided  that  the  acknowledgment  of  payment  of  the  coiv- 
flideration  money  in  a  deed  did  not  estop  the  grantor  from 
showing  that  a  part  of  the  money  was  left  in  the  hands  of  the 
grantee  to  be  applied  to  the  grantar^B  iiso.  In  Burbank  v.  Oould, 
15  Id.  118,  it  was  held  that  the  acknowledgment  in  a  deed  did 
not  predade  the  grantor  from  showing,  by  pand  testimony,  that 
a  part  of  the  money  was  left  in  the  grantee's  hands,  to  be  by 
Idm  paid  to  a  third  peraon  for  the  benefit  of  the  grantor.  So 
otiher  consideration  than  that  expressed  in  the  deed  may  be 
abown:  Fmmone  t.  LUil^Uld,  13  Id.  233.  An  agreement  made 
by  the  grantee^  at  the  time  of  the  sale  and  conveyance  of  land, 
to  pay  a  som  additional  to  that  expressed  in  the  deed,  is  validf 
and  the  som  thns  agreed  to  be  paid  may  be  recovered  in  an  aedcn 
oieueumtpeii:  Niehereonr,  Saumderey  36  Id.  413. 

Bnt  if  parol  evidence  be  receivable,  it  ia  equally  so  at  the  in* 
stance  of  the  grantee  as  the  grantor.    If  the  character  or  amoont 

« 

of  the  consideration  may  be  shown  by  proofs  without  the  deed, 
those  proofs  are  equally  open  to  both  parties.  The  evidence 
therefore,  offered  was  properly  received,  and  being  in  the  ease^ 
it  establishes  most  conclusively  that  the  defendant  holds  in  his 
hsnds  the  price  of  the  mne-aere  lot^  without  any  consideration 
therefor.  If  he  were  willing  to  convey  the  land  for  which  he 
it,  the  plaintiff  would  not  bo  entitled  to  recover:  Cough' 
V.  KnowUe,  7  Met.  57  [39  Am.  Dec.  759].  But  such  is  not 
the  case.  The  defendant,  though  requested,  has  refused  to  deed 
the  lot  omitted,  and  for  which  he  has  received  the  price.  I^ 
then,  he  retains  the  money,  it  will  be  the  successful  consnmma* 
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Hon,  at  a  frmnd  which  he  deliberatelj  oommittod,  or  the  oooa^ 
quence  of  a  mistake  which  he  is  unwilliiig  to  rectify.  Bat  on 
neither  of  these  grounds  can  he  retain  it.  The  kw  cannot  bo 
so  distorted  as  to  heoome  the  participant  of  soeh  dighonflrty* 
The  defense  is  as  devoid  of  hiw  as  it  £b  destitrjte  of  common 
honesty. 
Defendant  deianlted. 

TiNVBTy  CL  J.,  and  BICl^  Haxhawat,  Mat,  and  DATiSy  J7.» 
jonoumxL 

Ayr  JbnrASTAOi  lo  On  Fabtt,  or  detriment  to  tiie  oCiier,  howifv 
jonllt  IS  a  BoiBeient  conefderation  to  eapport  a  ptamiee:  ffimd  ▼.  EoUtU^ 
16  Am.  Deo.  107,  and  note  109;  Adanur.  WOmrn,  45  Id.  240;  Brmmr.  JKqf, 
a^lId.S79;  DatUr.SUher.tQ Id.  Sill  HoUy.  Bobinmm,  M  Id.  UX 

Cause  of  Aoizov  xat  bi  AssioirBDx  ThaUhimer  t.  Brinekerhoff  16  Am. 
Deo.  308,  and  note  thereta 

BaciTAL  or  Patuiit  or  CkmsiDBRAXxoH  oahvot  bi  OoanAmoiBD  for  the 
pnrpoee  ot  defeatiog  the  oooTeyanoez  BuHdgh  ▼.  Ot^fbt^  63  Am.  Dec.  836^ 
and  note  84d;  ^oaunoMl  ▼•  YToodsiafi^  66  Id.  219. 

OoRsmiBAXEOV  TK  DiSD  MAT  BI  BxTLAnriD^  oontrolled,  or  rebatted  by 
parol  proof:  8wt^fi>rdr.  WhippU,5iABL  Deo.  498;  note  to  WbodT.  Ckapk, 
67  Id.  76:  ITum^mm  ▼.  Thon^Mon,  68  Id.  638^  and  note  649,  ooUeotiiig  prior 
oaeee.  Kotwithetandtng  aoknowledgment  in  a  deed  of  the  reoeipt  of  the  oqd- 
eideration,  the  grantor  may  ihow  that  none  was  in  fact  reoetTed,  when  hit 
pnrpoee  ie  to  reoorer  the  oGneideration,  and  not  to  defeat  the  opentian  of  tiie 
deed:  Bas§eU  ▼.  Bamdt^  66  Me.  130.  Aoknowlodgment  of  reoeipt  of  pef 
ment  in  a  deed  ie  only  prima  fo/cU  OTidenoe  of  payment,  and  eetopo  ^ 
grantor  from  alleging  that  the  deed  was  exeoated  withoat  ooniidaratiGn,  bat 
for  every  other  poipoee  it  may  be  ezplaiaed,  Tazied,  or  oontradicted  by  puol 
proof:  UnioH  i'sJL  Co.  t.  Qrvad^  68  Id.  231;  Faarrar  t.  BmUh,  64Id.  76; 
Bvmham  ▼.  Dorr,  '/2  Id.  200l  lliis  principle  appliee  to  the  oooaideBetiaa 
danse  in  insozanoo  pdlioies:  UMon  Int,  Co.  t.  OreuU,  twpra.  The  pciao^b 
oaie  is  diitingniiibeil  on  the  above  points  in  T^cHid  t.  WMmr^  64  Id.  193;  aad 
in  all  of  the  oaeee  wpra  the  prinoq[ial  oaee  is  dted. 

AonoH  or  Asbumfsit  Lna  ron  Momnr  had  and  reoeived,  in  all  comi 
when  plaintiff's  money  is  in  the  hands  of  defendant,  vHiibh  in  mqpakf  aad 
good  oonsoienoe  the  latter  has  no  li^t  to  retain:  MerdnemUf  Bamk  t.  Brnd^t 
60  Am.  Dea  894;  CUftrwrf/i  t.  CMbnaik^  Id.  376,  note  386|  aad  parol  evi- 
denoe  is  admimiUs  in  sooh  oaee:  ^oana  ▼.  JfiOf,  34  Id.  216;  note  to  Wdk 
T.  BrHham,  62  Id.  761-760. 

IimAUTAim  or  Ixmirsntr  t.  Ibbabrabts  or  Stabkb,  65  Me.  167,  vie 
a  oaee  whero  there  was  a  suit  between  iwo  towna^  inrdlviog  the  loeatfan  of  a 
^nper  lettlement,  and  a  third  town.  Interested  in  the  reeolt  thereof  WM 
permitted  to  aaeome  the  proeeoution  of  tiw  suit  nnder  a  written  ooukaet 
aigned  by  their  selectmen  and  town  agent  to  indemniiy  the  plaiwtifls,  aad 
pay  the  oosto,  in  oaee  the  defendanta  preraiied,  and  the  oourt  held,  citing  the 
principal  oaaob  the  town  offioera  baring  aathority  to  make  aad  m^  the 
tract,  it  was  not  against  pnblio  pdlioy,  nor  illegal  on  the  gnmndof 
nanoe^  nor  void  lor  want  of  oonaiderationi 
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tTnaai  Aam  Pubchasb  Qoom  without  Dmaumato  mm  FIuvoipai*  m 
nHun  thft  Un  of  nlo  is  made  to  the  agent  himself,  the  property,  fmmeiH» 
aftaly  upon  the  exeoation  of  the  ooatnot,  vests  in  tiie  principal,  and  the 
right  ol  action  upon  an  implied  warranty,  or  on  fraodnlent  repreisntaF 
tions  made  to  the  agent,  is  in  the  prindpaL 

BmoBDrrATioira  Madi  to  Aoiht  abb  as  Matkbial  as  though  made  to 
the  prinoipal,  and  eridenoe  is  adTnissihle  to  show  them  to  have  besn 
false  and  frandolentb 

Pabtt  to  OoHTBAor  OsTAimD  BT  ms  Fraud  oannot  objeot  to  testimoo^ 
which  tends  to  explain  or  oontradict  it 

Whxbb  AonoN  is  Bbovort  to  Rmotkr  Past  ov  OomiDiEAnov  for  a 
ooBiraot  to  deliver  Inmber,  a  portion  of  which  is  not  delmrsd,  filaintiff 
■eed  not,  prior  to  the  oommenoenuiit  of  the  aotion,  offer  to  naofaid  the 
eontnwt^  or  to  restore  the  lumber  to  the  def  endanl 

Ambomvbti.    The  opinioa  cantaina  the  fiftctik 

A.  Sanborn^  for  the  defSandanta. 

Infftnol,  for  the  plaintjffii, 

B7  Oourt^  OuTTDTO,  J.  In  this  oase  the  exooptiQWi  illwlnw 
no  objeotioai  to  the  form  of  the  action,  or  to  tlie  inatmetioDa  of 
the  preaidiiig  judge;  but  onlj  that  certain  teatimony  waa  iUe- 
gallj  admitted. 

The  action  ia  liroaght  to  recover  back  money  paid  to  the 
defendanta  for  certain  lcg8»  which,  although  embraced  in  a  bill 
of  aale,  tiie  plaintiffa  aay  thej  have  never  received*  It  appeaza 
from  the  bill  of  aale,  dated  May,  1854,  that  '^Biagg  d(  Moor 
bought  of  Haynea  A  Rice"  (the  defendanta)  a  certain  apeoified 
number  of  loga  and  feet,  ''to  be  delivered  at  N<»rth  Twin  Dam." 
And  it  further  appeara,  from  another  bill  of  aale  of  aame 
date^  ibat  '^Meeaia.  Ouahing  &  Ca  [the  plaintiffii],  bought  of 
Bragg  it  Moor  at  North  Twin  Dam,"  the  aame  lumber,  aince 
both  billa  contain  the  aame  number  of  legs,  quantity,  and 
marks.  Hie  plaintiffa  then  further  offered  parol  teatimony 
tending  to  ahow  that  the  lumber  waa  purchaaed  of  the  defend- 
anta by  Braj^  d(  Moor  while  acting  aa  their  agenta,  which  waa 
ruled  to  be  admiaaible^  againat  the  defendanta*  objection. 

In  1  Am.  Lead.  Oaa  643,  where  many  authoritiea  on  thia 
point  are  collected,  it  ia  held  that  ''in  case  of  a  purchaae  or 
exchange  of  gooda  by  an  agent,  even  if  the  principal  be  not  dia- 
doaed,  ot  the  bill  of  aale  be  made  to  the  agent  himaelf,  the 
pryperiy,  immediately  upon  the  ezeeution  of  the  contract,  veata 


^ 

^ 


580  CusuiNQ  r.  Rici.  [Maioo^ 

in  the  principal;  and  the  right  of  action  upon  an  implied  warrant j, 
or  on  frandulent  representations  made  to  the  agent^  is  in  the  princi- 
pal;  for  the  damages  which  ground  the  action  follow  the  property." 
In  addition  to  the  authorities  referred  to  on  this  point  bj  plaintiff's 
ooonself  see  Boat^m  E,  E.  Co.  ▼.  Bmediet^  5  Gray,  661  [66  Aol 
X>ea  384],  and  the  cases  there  cited. 

Exception  in  the  second  place  is  tsken  to  the  ailiniMn^ypt  of  tes- 
ttmony  as  to  false  and  frandnlent  i^pwiwinitfttiffns  made  bj  the 
defendants  to  Brsgg  h  'HLoatf  as  irrelevanti  and  becaoae  it  patjkWinpA 
or  contradicted  the  bills  of  sale.    If  Brsgg  h  Mom  were  acting  as 
the  agents  of  the  plaintiflii,  anj  representations  made  to  them  woold 
be  as  material  as  though  ihej  were  made  bj  the  principals.     And 
whether  such  representations  were  introduced  for  the  purpose  of 
-explaining  or  contradicting  the  bill  of  sale,  it  does  not  appear; 
however  that  might  be,  a  parfy  to  a  contract  obtained  bj  his  fraud 
^oan  never  shut  out  such  testimonj,  and  shield  liima^lf  under  such 
•  pretense.     It  is  not  the  esse  where  a  bill  of  sale  made  in  good 
Ifeith  exdudes  parol  eyidence  of  warranty,  as  in  Lamb  ▼.  Orafti, 
12  Met  353;  BandaU  v.  Bhode$,  1  Curt  90;  and  other  cases  dted 
hy  defendants*  counsel 

Again:  it  is  contended  that  this  action  cannot  be  n%AtT%i:^iinaA^ 
because,  prior  to  its  commencement^  there  was  no  offer  on  the 
part  of  the  plaintiflh  to  rescind  the  contract  or  to  restore  the 
lumber  to  the  defendants.  It  appears  fiN>m  the  first  bill  of  sale 
that  the  defendants  received  payment  for  the  lumber  by  drafts 
on  the  plaintifls,  and  this  action  is  not  brought  to  recover  back 
the  whole  consideration,  but  only  a  part  |«oportional  to  the 
logs  not  '^delivered  at  North  Twin  Dam.**  It  is  founded  on  a 
failure  of  consideration  in  part  only;  it  seeks  to  recover  only  the 
contract  price  paid  for  as  many  logs  as  were  not  so  delivered. 
Whether  the  jury  found  that  there  had  been  fraudulent  repre- 
sentations in  making  the  sale  or  otherwise,  the  case  nowhere  dis- 
closes, or  upon  what  grounds  the  verdict  was  returned.  The 
words  ''to  be  delivered  at  North  Twin  Dam"  create  an  obligar 
tion  executory  on  the  part  of  the  defendants  to  deliver  the  quan- 
tity of  lumber  mentioned  in  the  bill  of  sale  at  that  place,  and  if 
not  all  delivered,  such  circumstance  did  not  prevent  the  plaintiffs 
from  receiving  what  was  delivered.  The  plaintifia  do  not  seek  to 
rescind  the  contract,  but  to  enforce  it,  and  the  authorities,  thereforei 
cited  by  the  excepting  counsel  on  this  point  have  no  very  material 
application. 

We  perceive  from  an  examination  of  all  the  evidence  reported 
to  sustain  the    motion  that  it    was    somewhat    conflicting,    and 


1858.]  OusniNQ  v.  Rics.  581 

eame  appropriately  within  the  province  of  the  jury  to  weigh  and 
consider,  and  we  cannot  discoYer  any  sufficient  reason  to  disturb 
the  Terdict;  consequently  the  exceptions  and  motion  are  oveiw 
ruled. 

TsNHXT,  C.  J.,  and  Bici,  Hathawat,  Applkton,  and  Goodbvow, 
J.  J.y  ooncuired. 

PanrciPAL  hat  Sits  nr  his  Owv  Naioi  on  a  oontraot  made  and  signed 
by  his  sgent  withoat  disolosiiig  his  principal:  J?iias  t.  Nortimt  €0  Am.  Dea 
618,  sad  note  thereto;  see  slio  OUpin  t.  HaweU,  45  Id.  720,  sod  dtationi  in 
note  780l 

Brmnrci  n  Axwats  Atoubsibli  to  Skow  tbat  iNsimuiaarT  was  Ob- 
TAXXXD  BT  FsAun:  BamtdeU  ▼.  Edgarton^  41  Am.  Deo.  503,  end  esses  eited 
in  note  506;  WaddeU  v.  Olaistlly  54  Id.  170,  note  172;  Irwin  t.  Iver§,  $3  Id. 
400. 

It  mat  bi  Showv  that  CoRTRAcmra  Paxtib  werx  Aaivis  of  other  per- 
soni  lo  as  to  give  the  benefit  of  the  oontrsct  to  or  ohsrge  its  Habilities  apoa 
an  nnnamed  prindpsL  An  nndisdosed  {nincipal  may  be  shown  to  be  the  reel 
psr^  in  a  trsnssotion  in  which  the  sgent  is  the  only  estwsihie  person:  Pm^ 
mtmy.  ITMc,  76 Me.  554,  siting tiie priMiipsI 


580  CusuiNQ  V.  Rici.  [MaiDOp 

in  the  principal;  and  the  right  of  action  upon  an  implied  wHiranty, 
or  on  frandulent  repreaentationa  made  to  the  agent,  ia  in  the  princi- 
{mJ;  for  the  damagea  which  ground  the  action  follow  the  property." 
In  addition  to  the  authoritiea  referred  to  on  this  point  by  plaintiflTa 
•oonnaely  aee  tMiem  R.  R.  Co.  ▼.  Bemdiet^  5  Gray,  661  [66  Aol 
X>ea  384],  and  the  caaea  there  cited* 

Exception  in  the  aeoond  place  ia  taken  to  the  t^m\ta&nn  of  tea- 
timcny  aa  to  falae  and  frandulent  repieaentationa  made  by  the 
defendanta  to  Bngg  h  Moor,  aa  irreleTanti  and  becanae  it  explained 
or  contradicted  the  billa  of  aale.  If  Bragg  h  Moor  were  acting  aa 
the  agenta  of  the  plaintifby  any  repreaentationa  made  to  them  would 
be  aa  material  aa  though  they  were  made  by  the  principala.  And 
whether  anch  repreaentationa  were  introduced  for  the  purpoee  of 
explaining  or  contradicting  the  bill  of  sale,  it  doeo  not  appear; 
iiowever  that  might  be,  a  party  to  a  contract  obtained  by  hia  fraud 
«an  never  ahut  out  auch  testimony,  and  ahield  himaelf  under  such 
•  preteoae.  It  ia  not  the  case  where  a  bill  of  sale  made  in  good 
Ibith  exdudea  parol  evidence  of  warranty,  aa  in  Lamh  v.  OrqftM^ 
12  Met  353;  BmdaU  v.  Bhode$,  1  Curt  90;  and  other  caaea  dted 
by  defendants'  counaeL 

Again:  it  ia  contended  that  this  action  cannot  be  maintained, 
because,  prior  to  its  commencement,  there  was  no  offer  on  the 
part  of  the  plaintiflh  to  reacind  the  contract  or  to  reatore  the 
lumber  to  the  defendants.  It  appears  horn  the  first  bill  of  sale 
that  the  defendants  received  payment  for  the  lumber  by  drafts 
on  the  plsin*^fl|",  and  thia  action  is  not  brought  to  recover  back 
the  whole  consideration,  but  only  a  part  proportuxnal  to  the 
logs  not  ^delivered  at  North  Twin  Dam."  It  ia  founded  on  a 
failure  of  consideration  in  part  only;  it  seeks  to  recover  only  the 
contract  price  paid  for  as  many  loga  as  were  not  so  delivered. 
Whether  the  jury  found  that  there  had  been  fraudulent  repre- 
sentations  in  making  the  sale  or  otherwise,  the  case  nowhere  dis- 
closes, or  upon  what  grounds  the  verdict  was  returned.  The 
words  ''to  be  delivered  at  North  Twin  Dam"  create  an  obligar 
tion  executory  on  the  part  of  the  defendants  to  deliver  the  quan- 
tity of  lumber  mentioned  in  the  bill  of  sale  at  that  place,  and  if 
not  all  delivered,  such  circumstance  did  not  prevent  the  plaintiffs 
from  receiving  what  was  delivered.  The  plaintiffs  do  not  seek  to 
rescind  the  contract,  but  to  enforce  it,  and  the  authorities,  thereforci 
dted  by  the  excepting  counsel  on  this  point  have  no  very  material 
application. 

We  perceive  from  an  examination  of  all  the  evidence  reported 
to  sustain  the    motion  that  it    was    somewhat    conflicting,    and 
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eame  appropriately  within  the  province  of  the  jury  to  weigh  and 
consider,  and  we  cannot  discover  any  sufficient  reason  to  disturb 
the  verdict;  conseqnentlj  the  exceptions  and  motion  are  oreiw 
ruled. 

Tknhxt,  C.  J.y  and  Bici,  Hathaway,  Applkton,  and  Goodbvow, 
J.  J.|  concQired. 

PanrciPAL  mat  Sits  nr  his  Owk  JXimm  <m  a  oo&traot  made  and  signed 
by  his  agent  withont  disolosing  his  principal:  BviM  v.  Norionf  €0  Am.  Dea 
618,  and  note  thereto;  aee  alio  OUpin  v.  HaweU,  45  Id.  720,  and  Citationa  in 
note  78a 

BrxDurci  n  Axwats  Adiobsiblb  to  Show  that  iNsimniaiiT  was  Qb- 
TAXXXD  BT  Fbaui>:  RomtdtU  V.  JBdgarton,  41  Am.  Deo.  503,  and  oases  cited 
in  note  fi06;  Wadddl  v.  CfUuaai,  54  Id.  170,  note  172;  Irmin  v.  Iten^  $3  Id. 
400. 

It  HAT  Bi  Skowv  THAT  CoRTRAcmra  Pabtek  WEBB  AoBBTS  of  otiier  per- 
sona ao  as  to  give  the  benefit  of  the  contract  to  or  charge  its  liabilities  npoa 
an  nnnamfld  principal.  An  undisclosed  principal  may  be  shown  to  be  the  real 
party  in  a  transaction  in  which  the  agent  is  the  only  cstwsible  persoat  F^ 
mtmr,  ITUs,  76 Me.  554,  citmg tiie priaoipnl 
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in  the  principal;  and  the  right  of  action  upon  an  implied  warrant j, 
or  on  frandulent  representations  made  to  the  agent,  is  in  the  princi- 
pal; for  the  damages  which  ground  the  action  follow  the  property." 
In  addition  to  the  authorities  referred  to  on  this  point  by  plidntaflTs 
-oonnsely  see  Ma$Um  B,  R.  Co.  ▼.  BmiMci^  5  Gray,  661  [66  Am. 
X>ea  384],  and  the  cases  there  cited* 

Exception  in  the  second  place  is  taken  to  the  •ilmiMn^ypi  of  tes- 
ttmonj  as  to  false  and  ftandnlent  representations  made  b j  the 
defendants  to  Brsgg  h  Moor,  as  irreleTant,  and  because  it  explained 
or  contradicted  the  bills  of  sale.  If  Bragg  h  Moor  were  acting  as 
the  agents  of  the  plaintiflb,  any  representations  made  to  them  would 
be  as  material  as  though  they  were  made  by  the  principals.  And 
whether  such  representations  were  introduced  for  the  purpose  of 
explaining  or  contradicting  the  bill  of  sale,  it  does  not  appear; 
however  that  might  be,  a  party  to  a  contract  obtained  by  his  fraud 
^oan  never  shut  out  such  testimony,  and  shield  lii»na<>lf  under  such 
•  pretense.  It  is  not  the  case  where  a  bill  of  sale  made  in  good 
fidth  excludes  parol  evidence  of  warranty,  as  in  Lamh  v.  OrqftM^ 
12  Met  353;  RandaU  v.  KhodM,  1  Curt  90;  and  other  cases  dted 
by  defendsnts*  counseL 

Again:  it  is  contended  that  this  action  cannot  be  maintained, 
because,  prior  to  its  commencement,  there  was  no  offer  on  the 
part  of  the  plaintiflh  to  rescind  the  contract  or  to  restore  the 
lumber  to  the  defendants.  It  appears  from  the  first  bill  of  sale 
that  the  defendants  received  payment  for  the  lumber  by  drafts 
on  the  plaintifla,  and  this  action  is  not  brought  to  recover  back 
the  whole  consideration,  but  only  a  part  |«oportional  to  the 
logs  not  '^delivered  at  North  Twin  Dam.**  It  is  founded  on  a 
failure  of  consideration  in  part  only;  it  seeks  to  recover  only  the 
contract  price  paid  for  as  many  logs  as  were  not  so  delivered. 
Whether  the  jury  found  that  there  had  been  fraudulent  repre- 
sentations  in  making  the  sale  or  otherwise,  the  case  nowhere  dis- 
closes, or  upon  what  grounds  the  verdict  was  returned.  The 
words  ''to  be  delivered  at  North  Twin  Dam"  create  an  obligar 
tion  executory  on  the  part  of  the  defendants  to  deliver  the  quan- 
tity of  lumber  mentioned  in  the  bill  of  sale  at  that  place,  and  if 
not  all  delivered,  such  circumstance  did  not  prevent  the  plaintiffs 
from  receiving  what  was  delivered.  The  plaintiffs  do  not  seek  to 
rescind  the  contract,  but  to  enforce  it,  and  the  authorities,  thereforei 
cited  by  the  excepting  counsel  on  this  point  have  no  very  material 
application. 

We  perceive  from  an  examination  of  all  the  evidence  reported 
to  sustain  the    motion  that  it    was    somewhat    conflicting,    and 
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eame  appropriately  within  the  province  of  the  yxry  to  weigh  and 
consider,  and  we  cannot  discover  any  sufficient  reason  to  disturb 
the  verdict;  consequently  the  exceptions  and  motion  are  over- 
ruled. 

Tsimnr,  C.  J.y  and  Bici,  Hathaway,  Applkton,  and  Goodbvow, 
J,  J.  I  concurred. 

PanrciPAL  mat  Sits  nr  his  Owk  Naioi  <m  a  oontraot  made  and  signed 
1^  hii  sgeat  withoat  diaolodng  bis  principal:  BuU  r,  NcHcnt  ^  Am.  Dea 
618,  and  note  thereto;  aee  alio  OUpm  v.  HaweU,  45  Id.  720,  and  Citations  in 
note  78a 

Bvmnrci  n  Axwats  Adwbstbijs  to  Show  that  Ikitbumiht  was  Ob- 
TAXXXD  BT  FBAun:  Bam9deU  t.  JBdgartcnf  41  Am.  Deo.  503,  and  oases  sited 
in  note  B06;  Wadddl  v.  GUuaaiy  64  Id.  170,  note  172;  Iryrin  r.  Iten,  63  Id. 
400. 

It  mat  bi  Showb  that  OoRTRAcmra  Parted  werx  Aoiins  of  other  per- 
sons ao  as  to  give  the  benefit  of  the  contract  to  or  cbarge  its  Ualnlities  apoa 
an  nnnamfld  prindpal.  An  undisclosed  principal  may  be  shown  to  be  the  real 
party  in  a  transaction  in  whioh  the  agent  is  ths  only  cstwsible  persoai  Ai^ 
aMMT.  ITMc.  76 Me.  6Mp  eMng tiie priao^ 
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in  the  principal;  and  the  right  of  action  upon  an  implied  warrantji 
or  on  fraudulent  repreBentationa  made  to  the  agent^  ia  in  the  prind- 
|)al ;  for  the  damages  which  ground  the  action  follow  the  property.** 
In  addition  to  tlie  authorities  referred  to  on  this  point  bj  plaintiff's 
•counsel,  see  Mortem  E.  B.  Co.  ▼.  Bmiiediei,  5  Qnj,  661  [66  Am. 
Deo.  S84]|  and  the  cases  there  dtedi 

Exception  in  tlie  second  place  is  taken  to  the  AiiiniBM^^  of  tea- 
timon J  as  to  false  and  fraudulent  representations  made  bj  the 
defendants  to  Brsgg  dt  Moor,  as  ixrelevanti  and  because  it  explained 
or  contradicted  the  bills  of  sale.  If  Bragg  A  Moor  were  acting  as 
the  agents  of  the  plaintiffs,  any  representations  made  to  tbem  would 
be  as  material  as  tbough  thej  were  made  bj  the  principals.  And 
whether  such  representations  were  introduced  for  the  purpose  of 
explaining  or  contradicting  tbe  bill  of  sale,  it  does  not  appear; 
iiowever  that  might  be,  a  party  to  a  contract  obtained  by  his  fraud 
«€an  never  shut  out  such  testimonj,  and  shield  himself  under  such 
«  pretense.  It  is  not  the  case  where  a  bill  of  sale  made  in  good 
laith  excludes  parol  eridence  of  warranty,  as  in  Lamb  ▼.  Cn^ 
12  Met  353;  BandaU  r.  Bhodee,  1  Ourt  90;  and  other  cases  dted 
by  defendants'  counsel 

Again:  it  is  contended  that  this  action  cannot  be  maintained, 
because,  prior  to  its  commencement,  there  was  no  offer  on  the 
part  of  the  plaintiffii  to  rescind  the  contract  or  to  restore  the 
lumber  to  the  defendants.  It  appears  from  the  first  bill  of  sale 
that  the  defendants  receiTed  payment  for  the  lumber  by  drafts 
on  the  plaintiffs,  and  this  action  is  not  brought  to  recover  back 
the  whole  consideration,  but  only  a  part  proportional  to  the 
logs  not  '^delivered  at  North  Twin  DauL"  It  is  founded  on  a 
faHure  of  consideration  in  part  only;  it  seeks  to  recover  only  the 
contract  price  paid  for  as  many  logs  as  were  not  so  delivered. 
Whether  the  jury  found  that  there  had  been  fraudulent  repre- 
eentations  in  making  the  sale  or  otherwise,  the  ease  nowhere  dis- 
closes, or  upon  what  grounds  the  verdict  was  returned.  The 
words  "to  be  delivered  at  North  Twin  Dam"  create  an  obliga- 
tion executory  on  the  part  of  the  defendants  to  deliver  the  quan- 
tity of  lumber  mentioned  in  the  bill  of  sale  at  that  place,  and  if 
not  all  delivered,  such  circumstance  did  not  prevent  the  plaintiffs 
from  receiving  what  was  delivered.  The  plaintiffs  do  not  seek  to 
rescind  the  contract,  but  to  enforce  it,  and  the  authorities,  therefore^ 
cited  by  the  excepting  counsel  on  this  point  have  no  very  material 
application. 

We  perceive  from  an  examination  of  all  the  evidence  reported 
to  sustain  the    motion  that  it    was    somewhat    conflicting,    and 
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came  appropriately  within  the  province  of  the  jury  to  weigh  and 
oonaidery  and  we  cannot  discover  any  sufficient  reason  to  disturb 
tiie  verdict;  oonsequently  the  exceptions  and  motion  are  over- 
ruled. 

Tsvnr,  C.  J.,  and  Bics,  Hathaway,  Afplkton,  and  Qoodevow, 
J.  J,f  concaired* 

PazHOZPAL  SCAT  HvM  DT  BD  Owv  Nau  OH  a  oontnol  made  and  signed 
by  hie  agent  without  diaoloeing  hie  prinoipal:  Buitt  v.  ^or^oii,  60  Am.  Dea 
618,  and  note  thereto;  eee  alio  OUpin  r.  ffoweU^  45  Id.  720,  and  dtatiomi  in 
note  78a 

BvDiiroi  n  Always  Adiobszblx  to  Show  that  iNBimmaarr  was  Ob- 
TAJMMD  BT  Fbaud:  RcuMdeU  V.  BdfforUmy  41  Am.  Deo.  803,  and  oases  oited 
in  note  806;  WaddeU  v.  GUmai,  84  Id.  170,  note  172;  Irwn  v.  /vera,  63  Id. 
420. 

It  scat  bs  Showb  that  OoHTBAcmro  Pabtdbs  wehb  Aaaim  of  otkier  per- 
sons so  as  to  give  the  benefit  of  the  oontraot  to  or  charge  its  Habilities  npon 
an  unnamed  prindpaL  An  nndisolosed  prinoipsl  may  be  shown  to  be  the  real 
party  in  a  transaotion  in  whioh  the  agent  is  the  only  oatsosible  perwmi  Ai^ 
■MMv.  ir%As.  76  Meu  884,  siting  the  priao^ 
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[IS  MABTLAnS  9.] 

Vonmra  wnx  Biluvi  Commoit  Cabribb  ibom  LuMnun  for  hm  cseipl 

tlM  act  ol  Ood  or  of  publio  enemies,  or  that  whioh  arlMS  from  msm 

•▼ent  ezpresaly  proTided  for  in  the  charter-party. 
Bt  Aot  ov  Ood  is  Mxaitt  Katu&al  KxcBasmr,  ae  the  Tiolenoe  of  winds 

or  aeaSy  lightning,  or  other  natural  accident^  which  ooold  not  haTO  beea 

oooaaioned  by  the  intervention  of  man,  bnt  prooeeda  from  phyiioal  oamei 

aloneu 
An  ov  God  Exolxtdis  All  Gzroumstakgbb  Pkodvokd  bt  Huxak  Aobbot* 

ao  that  if  diTers  caoaes  oonoor  in  the  loaa,  the  act  of  God  being  one^  ha% 

not  the  proximate  caase,  it  doee  not  diaoharge  the  oanier. 

PBITATB  CaBBIXB  18  DlSCHABOID    VBOX    LZABILITT   ttpOB  prOOf  of  lOM  hf 

ineritable  accident;  but  to  relieve  a  common  carrier,  he  mnat  prove  that 
an  aot  of  God  was  the  immediate  cause  of  the  loss,  without  which  it  would 
not  have  happened. 

BvxBT  IiTBVTTABLiB  AodDiirT  IS  NOT  Aci  OV  GoD,  though  evezj  aot  of  God  k 
an  inevitable  accident. 

Pbbils  ov  Sba  Ihgludb  Mabt  Disastsbs  not  coming  within  the  definitioa 
of  an  act  of  God,  aa  losaes  occasioned  by  hidden  obstmctiona  ia  tho 
river,  newly  placed  there,  and  of  such  character  that  human  akiU  and 
foresight  could  not  discoyer  and  avoid  them. 

Whxbb  Loss  is  Oooisiobbd  bt  Vxssbls  Stbikino  a  rock,  the  locality  of 
which  is  marked  by  a  buoy,  this  is  not  such  act  of  God  aa  to  exonerata 
the  carrier  from  liability,  aa  the  fact  that  the  buoy  indicated  the  danger* 
ons  spot  is  sufficient  to  establish  that  the  existenoe  of  the  rook  was  gen* 
erally  known,  and  it  was  the  duty  of  the  master  to  havo  avoidsd  ilk 

Ojjol    The  opinion  states  the  facts. 

Fnmk  J7.  StoekeUf  for  the  appellants. 

A.  B.  Hagner  cmd  A.  Ba$idaU,  for  the  appellee. 
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B7  Ooort^  Lb  Oravd,  C.  J.    This  action  waa  faroa|^t  to  re- 
•OOYBT  damagea  for  the  injury  which  certain  artudea  of  property, 
belonging  to  the  appellee,  soatained  while  on  boaid  the  veaaol  of 
the  appeUanta,  en  which  they  had  been  placed  for  inuuportatioii 
^m  Baltbnora  city  to  Charles  coanty,  in  thui  state.    The  appel- 
lanta  were  oommcii  carriersy  and  aa  each  receiyed  the  goods  of 
the  appellee  for  transportation.     The  plaintiff  prored  the  ship- 
ment, the  amoont  d  damage,  and  that  on  the  day  the  veaBol  left 
the  port  of  Baltimore  the  weather,  in  the  opinion  of  his  witnesses, 
who  testified  to  its  character,  was  saoh  that  the  captain  ought 
not  to  have  sailed.     The  defendants  gave  evidence  to  show  that 
the  weather  was  misty  at  the  time  when  the  vessel  sailed,  and 
that  during  the  day  a  heavy  fog  arose,  which  induced  the  captain 
to  make  for  North  Poiat  harbor;  that  in  this  harbor  there  were 
many  vessels;  that  in  approaohiiig  it  he  was  at  the  helm,  with  a 
lookont,  who,  as  the  vessel    neared    the  entrance,  notified  him 
there  was  a  buoy,  whereupon  he  bore  away  and  struck  upon  a 
sunken  rock  about  thirty  yards  from  the  buoy,  and  there  sink- 
iog   the    vessel,    which    occasioned   the   damage    complained    oL 
There  was  evidence  by  difierent  witnesses,  showiug  that    there 
were  other  harbors  nearer  to  the  vessel  when  she  was  put  in  the 
direction  of  North  Point  harbor  than  that  one,  and  also  that 
the    sunken  rock  was  unknown  to  persons   who  had  navigated 
the  Patapsco  river;  and  also  that  at  low  mark  the  ripple  of  the 
water  would  enable  a  person  standing  on  the  deck  to  discover 
its  locality.      This,  in  substance,  was  the  evidence  in  the  cause, 
and  on  it  the  defendants  asked  the  instructions  of  the  court,  in 
the  manner  detailed  in  their  prayers,  but  the  court  refused  so  to 
instruct  the  jury. 

Before  adverting  to  the  language  of  these  prayers,  and  to  the 
instructions  given  by  the  court,  we  shall,  as  plainly  aa  we  can, 
point  out  the  liability  which  a  common  carrier  is  under,  for  on 
its  ascertainment  depends  the  propriety  of  the  action  of  the  cir- 
cuit court  in  the  premises. 

There  is  no  evidence  in  the  record  of  a  bill  of  lading,  and 
therefore  the  responsibility  of  the  appellants  depends  upon  the 
law  as  applicable  to  common  carriers  strictly  as  such. 

There  is  a  distinction  in  the  law  as  applicable  to  private  and 
common  carriers.  What  we  have  to  deal  with  in  this  case  is  the 
law  governing  the  liabilities  of  common  carriers. 

The  cases  in  which  this  question  has  been  considered,  both  in 
this  country  and  in  England,  are  almost  without  number;  the 
leading   ones   being  very  fully  commented    upon  in  subsequent 
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cases,  and  bj  all  the  approved  commeQtators  on  the  law  of  ship- 
ping. *  And  it  is  agreed  on  all  hands  that  nothing  will  relieve  the 
common  carrier  but  an  act  of  Grod  or  the  public  enemies;  or  that 
which  aiises  from  some  event  expressly  provided  for  in  the  charter- 
par^y.  It  is  dificult  exactly  to  define  in  all  cases  what  is  an 
ftot  of  Ood.  "By  the  act  of  Ood  is  meant  a  natural  necessity, 
which  could  not  have  been  occasioned  by  the  intervention  of  man, 
bat  proceeds  from  physical  causes  alone;  such  as  the  violence  of 
the  winds  or  seas,  lightning,  or  other  natural  accident:"  Per  Lord 
Mansfield,  in  Forward  v.  FiUard^  1  T.  R  27;  2  GreenL  Ev.,  sea 
219.  This  definition  is  about  as  accurate  and  specific  as  per- 
haps any  that  could  be  given.  It  excludes  all  circumstances  pro- 
duced by  human  agency,  so  that  if  divers  causes  concur  in  the 
loss,  the  act  of  God  being  one,  but  not  the  proximate  cause,  it 
does  not  discharge  the  carrier.  To  relieve  him,  the  act  of  God 
must  be  the  immediate  cause  of  the  loss,  and  without  which  it 
would  not  have  occurred.  This  is  the  law  (in  the  absence  of  a 
eontraet  to  the  contrary)  i^plicable  to  common  carriem;  private 
eirriors  will  be  discharged  by  proof  of  loss  by  inevitable  moA- 
dent;  but  with  this  distinction  we  have  nothing  to  do  in  this 
ease,  because  here  the  defendants  were  common  and  not  private 
carriers;  besides  which  there  is  no  special  contract  exempting 
them  from  the  operation  of  the  general  doctrine,  which  is  rigor- 
ous to  the  greatest  degree  in  its  exactions  upon  the  canrisr.  We^ 
as  a  judicial  tribunal,  have  nothing  to  do  with  its  policy;  our  dntj 
is  to  enforce  it  We  are^  however,  fully  satisfied  it  is  founded  in 
good  sense  and  aj^roved  by  the  ooneoiring  ekpensDM  of  maritimo 
nations. 

In  the  case  before  the  ooort  the  exomption  from  liafaOity  oaa 
only  be  claimed,  fann.  the  evideooe^  on  the  following  grounds: 
1.  That  it  was  prudent  and  proper  the  vessel  should  have  retired 
to  North  Point  harbor;  %  That  in  entering  the  mouth  of  that 
harbor  all  care  and  skill  possible  were  employed  by  the  master 
and  crew  to  guard  against  injury;  and  3.  That  the  rock  on 
which  the  vessel  was  thrown  was  concealed  and  unknown,  so  as 
to  make  the  loss  one  occasioned  by  the  act  of  God,  or  of  inevita- 
ble accident.  Unless  these  circumstances,  if  found  by  the  jozy, 
constitute  a  defense,  then  there  was  none.  We  have  already 
said  that  in  the  case  of  a  common  carrier,  and  in  the  absence  d 
an  agreement  to  the  contrary,  inevitable  accident  can  hkve 
nothing  to  do  with  the  case.  The  case  of  WUUanu  ▼.  GrotU^ 
I  Oonn.  487  [7  Am.  Dea  235],  if  susceptible  of  the  constructioM 
placed   upon   it  by   the   counsel   of  the  appellants,  we  have  only 
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to  remark  that,  witli   a  single   exception,    the  case   of    Smyrl  ▼. 

Fiolon,  2  Bailej  L.  421   [23  Am.  Dec.  146],  it  is  opjtoMcd  to  alJ 

others  of  authority.     But   we  think   it    can   be  reconciled    with 

them.     In  the  case  of  WUliama  v.  CharUj  supra,  the  vessel,  while 

on  her  passage,  ran  against  a  rock  in  Providence  river,    under  a 

moderate  breeze  in  fair  weather,   and  bil^^,  so  that  the  salt  on 

board  was  lost.     The  plaintiffs,  the  owners  and   shippers  of  the 

wtlty  proved  the  rock  was  well  known,  and  that  the  vessel,  when 

■he  ran  against   it,  was  out  of   the  usual   course  of    navigation, 

and  that  there  was  no  pilot  on   board,   althoogh  it  was  usual  to 

have  one.     The  defendants,  on  their  part,  prodaoed  evidence,   to 

prove  that  the  rock  was  not  generally  known.     The  court  charged 

the  jury  that  if  they  should   find,   from  the  evidence,  that  the 

rook  was  generally  known,    the  loss   would  be  imputable   to  the 

n^ligenoe  of  the  defendants,  and  they  must  return  a  verdict  for 

the  plaintiffs;  bat  if  they  should  find  that  it  was  not  generally 

known,  then  the  loss  was  occasioned  by  a  peril  of  the  sea,  and 

their  verdict  most  be  for  the  defendants.    The    jury  found    a 

verdict  for  the  defendants,  and  a  new  trial  on  the  part  of  the 

plaintiffs  was  moved  for. 

On  the  argument  of  thia  motion,  whieh  was  granted,  the  oonrt 
lay  down^-after  aoaerting  the  broad  doctrine  to  which  we  have 
refianred  aa  governing  this  ease  —  the  principle  oontroUing  the 
one  before  them.  Judge  Swift^  0.  J.,  says:  ''If  the  rock  on 
which  the  vessel  was  stmok  had  been  generally  known,  then  it 
was  the  duty  of  the  master  to  have  known  and  avoided  it,  and 
the  loss  woold  be  imputable  to  his  negligence.  If  the  sitoatioii 
of  the  rook  was  not  generally  known,  and  the  master  did  not 
aotoally  know  it,  then  if  he  oonduoted  properly  in  other  re- 
spects, and  no  fimlt  was  imputable  to  him,  his  striking  on  the 
rock  would  be  an  aot  of  (3od,  an  unavoidable  aoeident,  and  he 
would  not  bo  liaUe  for  the  loss."  Judge  Oould  says:  "It  is 
very  dear  that  a  oommon  carrier  is  liable,  under  a  general  accept- 
ance, for  all  losses,  except  such  as  are  occasioned  by  inevitable 
accident,  the  act  of  public  enemies,  or  by  the  act  or  default  of 
the  bailor  himself."  Again:  ''By  'dangers  of  the  sea'  are  meant 
no  other  than  inevitable  perils  or  accidents  upon  that  ele- 
ment; and  by  such  perils  or  accidents  common  carriers  are 
prima  JaeU  excused,  whether  there  is  any  such  express  ex* 
oeption  or  not''  Thia  last  quotation  from  his  opinion  is  in 
relation  to  the  words  "dangers  of  the  sea,"  contained  in  the 
bill  of  lading. 

It  will  be  seen  that  both   of  the  judges  use    the  expressioK 
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''ineritable  aoGident,"  as  870011701008  with  that  of  ''act  of  God.** 
And  b7  affiTing  no  other  meaning  to  it,  the7  aasert  no  new 
principle^  and  therefore  those  opinions  aie  to  be  read  as  thoogh 
the  words  ^'aot  of  (Jod"  had  been  used  instead  of  those  em- 
plojed  to  oonTe7  the  same  idea.  It  is  tree  that  ewtirj  ^ma/^ 
of  God"*  is  an  inevitable  accident,  becaoae  no  hnman  4igenc7 
can  rssist  it;  bat  because  it  is  so,  it  does  not  therefore  follow, 
in  the  sense  of  the  books,  that  every  inevitable  accident  is 
an  act  of  Qod.  Damage  done  hj  lightning  is  an  inevitable 
accident^  and  also  an  act  of  Ood;  but  the  jwlligian  of  two 
vessels  in  the  dark  is  an  inevitable  accident^  bnt  not  an  act  of 
Qod,  sach  as  the  stroke  of  lightning,  nor  ia  it  so  cooddered  b7 
the  aathoritieai  Whether  Judge  Qoold  be  correct  or  otherwise 
in  his  definition  of  the  words  ''perils  of  the  seas,"  it  is  unim- 
portant to  inqoire  now,  inasmuch  as  there  is  no  bill  of  lading 
in  this  case  containing  these  words.  His  interpretation  of  them, 
however,  is  in  conflict  with  the  opinions  of  others.  See  the  verj 
full  and  discriminating  note  on  common  carriers,  b7  Hare  and 
Wallace^  to  the  case  of  Coggt  v.  Bernard,  Smith's  Lead.  CSas. 
268  et  seq.,  edition  of  1852 ;  and  particularl7  the  case  of  IfeAt^ 
thur  V.  Seam,  21  Wend.  190.  In  Gordon  v.  Buchojrum,  5  Yerg. 
72,  82,  the  act  of  God,  it  is  said,  "means  disasters  with  which 
the  agenc7  of  man  has  nothing  to  do^  such  as  lightning,  tem- 
pests, and  the  like.  'The  perils  of  the  seas'  include  something 
more;  man7  diaasters  which  would  not  come  within  the  definir 
turn  of  the  act  of  God  would  fall  within  the  ezcepti<m.  Such, 
for  instance,  as  losses  occasioned  b7  hidden  obstructions  in  the 
liver,  newl7  placed  there,  and  of  a  character  that  human  skill 
and  foresight  could  not  have  discovered  and  avoided."  In  the 
note  referred  to  will  be  found  man7  cases  wherein  is  clearlj 
pointed  out  the  difference  between  the  words  "act  of  Ckxi"  and 
"perils  of  the  sea." 

In  the  case  before  us,  the  undisputed  evidence  was  that  a 
buo7  pointed  out  the  localit7  of  the  rock,  and  that  at  low  mark 
it  could  be  seen  b7  the  ripple  of  the  water  over  its  surface.  It 
is  also  proved  b7  the  defendants  that  several  vessels  were  8afel7 
moored  in  the  harbor  at  the  time  of  the  loss.  The  (act  that  a 
buo7  was  placed  to  indicate  the  dangerous  spot  is,  in  our  judg- 
ment, sufficient  to  establish  that  the  existence  of  the  rock  was 
^'generall7  known,"  and,  in  the  language  of  Swift,  0.  J.,  in  the 
case  cited,  "it  was  the  duly  of  the  master  to  have  known  and 
Avoided  it"  We  can  perceive  of  no  more  effectual  mode  of 
making  proclamation  of  the  course  of  channels,  the  location  of 
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btzfl^  rooksy  and  other  impediments  to  mmgation,  then  bnoji;  tbe/ 
ue  the  means  employed  by  all  oommercial  nations  for  the  protection 
ci  honian  life  and  the  safety  of  oommeroe. 

Haying  thns  stated  the  law  as  raling  this  ease^  wo  apply  it  to 
the  prayers  of  the  defendant,  and  to  the  inatmotioa  given  fay 
the  oonrt  to  the  jnry.  The  fixst  prayer  was  propetly  rejected. 
It  ezeoses  the  defendants,  if  the  jniy  shoold  find  the  loss  wae 
occasioned  by  Inevitable  accident,  withoot  fiudt  on  the  part  of 
the  cairier,  and  which  no  human  pmdenoe  would  have  enabled 
him  to  avoid,  which  we  have  shown,  in  the  case  of  a  common 
oarriery  is  sufficient  If  it  is  not  aekt$  Bd,  it  cannot  ezcose. 
The  second  prayer  is  also  defective  in  several  particolazSy  bat 
one  of  which  needs  to  be  stated,  namely,  it  is  nnsnstained  by  the 
evidence.  There  is  no  proof  that  the  sunken  rock  was  unknown 
to  ''pilots  carrying  on  navigation  upon  the  Patapsco  river." 
Oaptain  Neale  speaks  of  a  period  twenty-five  years  previously 
to  the  acddent,  and  in  fiict  shows,  by  his  croflB-examination, 
that  he  knew  but  little  of  the  navigation  of  the  river.  As  to  the 
hands  on  board,  thmr  testimony  shows  they  knew  nothing  of 
the  other  and  more  convenient  harbors;  but  above  all,  the  buoy 
gave,  or  ought  to  have  given,  knowledge  of  the  rock  to  the 
master,  and  he  should  have  avoided  it.  We  think  the  court 
gave  the  proper  instruction,  which,  upon  the  jury  finding  the 
necessary  facts,  excused  the  defendants,  only,  if  the  jury  should 
further  find  ''the  loss  or  damage  resulted  from  the  direct  and 
immediate  act  of  Qod,  without  the  intervention  of  any  human 
agency." 

Judgment  affirmed. 

CkxMMOir  Cabriirs  abs  Liabls  as  iNScmxBS  except  for  the  aot  of  God 
or  the  pablic  enemies:  New  Brunswick  8.  A  (7.  TrwMpcfrialion  Co.  y.  Tiers^ 
M  Am.  Dea  394;  PcfweU  v.  MiUs^  Id.  158;  Cooper  v.  Berry,  68  Id.  468,  mod 
ettations  in  notes  to  these  cases;  bat  by  express  stipaUtion  in  the  oontract 
they  may  relieve  themselves  of  their  oommon-law  liability:  Parker  v.  Flagg^ 
46  Id.  101;  WhUemdea  v.  ThurikiU,  51  Id.  128;  Leonard  v.  ffendriekeon,  55 
Id.  587;  Cooper  v.  Berry^  68  Id.  468,  and  citations  in  notes  thereto;  llkomae 
V.  Ship  Morning  Ohyry^  ante,  p.  509. 

Act  or  God  DiemrsD:  New  Brwuwiek  8,  A  (7.  TranapmiaJ^iiim  Ob.  v. 
Tkre^  64  Am.  Dea  394,  and  citation  of  prior  oases  in  note  412L 

Act  or  God  that  xb  Omi  or  Divers  Causb  that  oononr  in  the  loss,  hat  is 
not  the  immediate  or  proximate  canse  thereof,  does  not  diiohaige  the  oanrtert 
Ntw  BrwMwick  8.  A  (7.  TroiMporiaXim  Co,  v.  ^iers,  64  Am.  Dea  394«  and 
note  412;  i^Wend  v.  TToodf,  52  Id.  119. 

BuJtnJUi  IB  OK  OoiOf OK  Oarribb  to  prove  that  loss  resnlted  from  act  of 
Ood  or  paUio  enemies:  Leonard  v.  Hendrickeon,  55  Am.  Dea  587,  note  59I| 
tVm^  V.  FFtZsoa,  27  Id.  515;  or  within  an  express  exception  in  his  oontraolt 
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Swindler  ▼.  miliard,  45  Id.  732;  Carneron  ▼.  Rich,  63  Id.  670;  S.  a,  97  Id. 
747;  Baker  ▼.  Brinaon,  67  Id.  543,  aad  note  551. 

"Insvitablb  Accident"  is  SryoNYMOus  with  "Act  o»  Qod:"  Neal  t. 
Saunderson,  41  Am.  Dea  609;  Fish  ▼.  Chapmcui^  46  Id.  393;  contra^  citetioii 
in  note  405. 

Unkmowk  Obstructions  to  NAVioATioir  when  and  when  not  nich  petfls 
of  the  aea  or  danger  of  the  river  as  will  exonerate  carrier  from  liability: 
Bentley  ▼.  Btutard,  63  Am.  Dec  561,  and  dtationa  in  note  585;  and  genemlly, 
as  to  what  accidents  are  within  an  exception  for  liability  canaed  by  perils  of 
•ea  and  dangers  of  the  river,  see  Id.,  and  note  to  Vcm  Horn  v.  Taylor^  41 
Id.  281-290;  ffatehei  t.  Steamer  Oampnnmee,  68  Id.  782,  and  note. 

DiBFLACEiiXNT  ov  BvoT  by  Bomo  supposed  natural  caose  ten  or  fifteen  days 
before  the  stranding  of  a  vessel  is  not  snoh  act  of  God  or  unavoidable  peril 
of  the  sea  as  will  relieve  the  carrier  from  liability:  Reavu  v.  WaUrmati^  42 
Am.  Deo.  364,  and  note;  nor  where  he  stnmds  his  vessel  on  a  bar  recently 
formed  in  the  channel  of  a  navigable  river:  Friend  v.  Woode,  52  Id.  119;  sea 
also  BentUy  v.  Buitard,  63  Id.  561. 


CooEET  V.  Leister. 

CisiLuiTi.An,ia4.] 

FuKM  DT  Hanss  ov  Tbustib  AppomTED  BT  Dbcbxb  to  maka  nla  of  prop- 
erty and  aooount  with  the  court  for  the  proceeds  oannoi  be  attachadi 
but  this  role  does  not  apply  when  the  fund  has  been  diatnbated  by  the 
auditor,  and  hia  aooount  finally  ratified  by  an  order  or  deoree  direotiqg 
the  trustee,  with  tha  funds  in  his  hands  not  brou^^t  into  ooort^  to  applj 
tha  same  aooordingly. 

FiTHiMi  DT  HaiTDB  OV  Tbubtsb  subjoot  to  the  oontrol  of  iha  oont  oannoi  bn 
attached. 

Tbuscb  scat,  wmv  Gabhibkid,  to  Atoid  MuLTinjaiTr  ov  Sum^  amU 
himself  of  the  objeotion  that  the  trust  fund  is  snbjeot  to  the  oontrol  of 
the  court    He  need  not  plsad  speeially. 

Pabtt  oankot  bb  Chabobd  a8  Gakhuhbb  when  his  relation  to  tha  traift 
fund  is  suoh  that  he  cannot  take  advantage  of  the  provision  in  tha  Maiy- 
land  law  which  gives  him  the  right  of  i^ipearing  when  garaiahed,  and 
oonfessing  Judgment  for  the  amount  in  his  hands,  have  his  oost  aliowv-l 
out  of  that  sum. 

Thk  facts  are  stated  in  the  opinion. 

W.  P.  Maulsbs/,  for  the  appellant 
E.  H,  Alveffy  for  the  appellee. 

By  Court,  Tuck,  J.  The  appellant  was  appointed  trustee  b^ 
a  deed  datod  the  fifteenth  of  July,  1854,  in  which  Levi  Leister, 
the  pUintiff,  and  Nicholas  Leister  were  parties  grantors,  with 
ihe  other  heirs  at  law  of  Abraham  Leister,  for  the  purpose  of 
saUing  his  real  estate  for  distribution,  after  paying  the  expenses 
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of  the  trusty  and  the  balance  of  his  debts  not  satisfied  by  the 
personal  estate;  the  deed  providing  that  the  distribution  should 
be  made  ''under  the  direction  of  the  circuit  court,  aU  points  of 
dispate  as  to  adTanoement  or  anj  other  matter  that  may  arise 
in  the  premises  to  be  adjusted  by  said  court"  The  appellant 
•ooepted  the  trusty  filed  his  bond  in  the  clerk's  office^  under  the 
aet  of  assembly,  and  made  sale  of  the  property  in  September  of 
that  year,  and  in  Februaiy,  1855.  On  the  eigbteenth  of  Septem- 
ber, 1855,  the  appellant  filed  a  petition  on  the  equity  side  of  the 
dicuit  court,  setting  forth  his  proceedings  under  the  deed,  and 
■ddng  the  court  to  distribute  the  proceeds  of  sale,  but  it  does  not 
i^ipear  that  the  fund  was  ever  brought  into  court  An  order  was 
passed  referring  the  petition  to  the  auditor,  and  a  distribution 
was  afterwards  made^  by  which  Nicholas  Leister  was  allowed 
five  hundred  and  twenty  dollars  and  five  cents.  This  account  was 
ratified  mm,  but  it  does  not  appear  to  have  been  finally  confirmed 
by  the  oourt  On  the  day  designated  for  the  final  ratification  the 
trustee  filed  a  petition  craving  allowance  for  certain  expenses,  which 
appears  to  have  been  the  last  proceeding  in  the  cause;  the  order  in^ 
dorsed  on  this  petition,  not  having  been  signed  by  the  judge^  we 
deem  of  no  eflect 

Meanwhile^  however,  between  the  date  of  the  deed  and  the 
fiUng  of  the  trustee's  original  petition,  to  wit^  on  the  thirteenth 
of  November,  1854,  the  appellee,  a  creditor  of  Nicholas  Leister, 
a  non-remdent^  sued  out  an  attachment  on  warrant,  and  laid  it 
in  the  trustee's  hands,  to  bind  the  debtor^s  interest  in  the  pro- 
ceeds  of  sale.  The  case  was  tried  on  the  plea  of  nutta  banOf 
and  the  veidiot  having  been  rendered  against  the  garnishee^  he 
aiqpealed. 

At  the  trial  the  plaintiff  relied  upon  the  facts  substantially  stated 
above^  as  shown  by  the  entire  proceedings  on  the  equity  side 
of  the  oourt,  and  asked  the  court  to  instruct  ihe  jury  that  ''what- 
ever funds  of  the  defendant,  Nicholas  Leister,  the  jury  shall  find, 
from  the  evidence  in  the  cause,  are  in  the  hands  of  the  garnishee, 
are  subject  to  attachment  in  this  case,''  which  prayer  was  granted. 
The  garnishee  offered  two  prayers,  which  were  refused,  to  the 
effbct:  1.  That  the  plaintiff  was  not  entitled  to  recover,  because  he 
had  adduced  no  sufficient  evidence  that  any  certain  sum  of  money 
was  in  the  hands  of  the  garnishee,  subject  to  the  attachment; 
and  2.  Because  the  trust  created  by  the  deed  remained  unsettled, 
and  no  action  at  law  could  be  maiutained  untU  a  sum  certain  was 
ascertained  to  be  in  his  hands,  due  to  the  defendant,  by  a  final  settle* 

it  of  the  trust 
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The  appellaat  ia  not  in  the  tttitnde  of  a  tnutee   in  eqoitf , 
appointed  hj  a  decree  to  make  sale  of  property,    and   aoooont 
irith  the  court  for  the    prooeeda.      In   sndi  a   oaae    an  attach- 
ment  will  not  lie  to  affect  the  trust  fiind  in  his  fiandn.     It  \rai 
■o  adjudged  as  to  recelTerB  in  the  case  ot  Farmer^  JSami  qfJM.  t. 
Aoffofs  7  Qill  A  J.  421  [28  Am.  Deo.  226].    The  xwaon  of  the 
doctrine  there  announced  applies  with  <$q[ual  fciroe  to    tnutees  in 
equitji  and  to  funds  of  which  they  may  have  chaige,  and  it  was  ao 
held  by  the  late  chancellor  in  BenUey  ▼.  jSMmm^  4  Aid.  CEh.  Dee: 
412.    Property  or  funds   so  situated   are  under  the    ocmtrol  of 
the  court,  and  may  be  withdrawn  at  any  time  from  the  trustee's 
hands,   in  which  event    he  could    not   respond    to  a    judgment 
of  condemnation,  except  out  of  his  own  estate,  which  ^iroald    be 
manifestly  unjust;  and  to  allow  one  court  to  interfere    in    tlds 
manner  with  funds  under  the  dominion  of  another  isdght   not 
only  produce  confusion  in  settling    the  trust,  but  also   lead   to 
conflict  of  jurisdiction.      Besides,  a  trustee,  like  a  receiver,    is 
i^ypointed  on  behalf  of  all  the  parties,  and  if  loss  occurs  without 
his  defiitult,  the  estate  must  bear  it:    EttiM  ▼.  UnUed  StaUm  Ina. 
CCf  7  Qill,  320.     And  it  might  happen  that  the  judgment   of 
condenmation  would  exceed  the  amount  for  which,  on  a  state- 
ment of  his  accountai,  the  trustee  would  be  liable  to  the  defend- 
ant in  the  attachment  suit. 

We  do  not  wish  to  be  understood  as  applying  this  rule  to  a 
trustee  in  equity,  where  the  trust  fund  has  been  distributed  bj 
the  auditor,  and  his  account  finally  ratified  by  an  order  or  decree 
directing  the  trustee,  with  the  funds  in  his  hands,  and  not 
brought  into  court,  to  apply  the  same  accordiDgly.  Bee  the  act 
of  1831,  c  321. 

This,  too,  is  a  conventional  trust,  to  which  the  plaintiff  and 
defendant  were  both  parties,  and  which  the  appellant  accepted 
on  the  terms  mentioned  in  the  deed;  that  is,  that  the  fund 
should  be  distributed  under  the  direction  of  a  court  of  competent 
jurisdiction,  by  which  not  only  the  rights  of  the  parties  could 
be  ascertained,  but  the  trustee  would  be  protected  against  the 
parties  themselvea  We  gather  from  the  deed  that  there  were 
some  matters  of  difference  between  the  heirs  at  law  of  Abraham 
Leister  which  they  could  not  settle,  or  which  they  preferred  to 
have  ac^nsted  by  the  court,  and  for  that  amicable  purpose 
ordained  this  trust.  Now  if,  instead  of  this  mode,  a  bill  had 
been  filed  by  some  against  the  others  to  have  the  land  sold,  and 
these  questions  determined  in  that  form  of  proceeding,  the  at- 
tachment now  sought  to  be  enforced  could  not  have  been  maii^ 
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iained  against  a  trostee  appointed  by  the  ooort  Doea  it  maka 
any  differenoe  how  the  property  beoomea  trost  property,  or  how 
the  trostee  may  be  appointed,  if  the  fond  is  to  be  distribated  ia 
equity)  In  either  case  the  fund  may  be  brought  under  the  oon- 
trol  of  the  oourt,  and  here  one  of  the  intended  conaequenoea  of 
the  deed  was  to  pkce  the  proceeds  of  sale  under  its  protection 
and  jurisdiction,  for  at  the  time  of  the  trial  they  were  in  that 
predicament. 

It  may  be,  as  urged  on  the  part  of  the  appellee^  that  a  person 
cannot,  by  creating  a  trost  of  this  kind  for  his  own  benefit, 
place  his  property  beyond  the  process  of  his  creditors,  and  delay 
and  hinder  the  recovery  of  just  demands,  but  this  is  not  the 
question  before  us;  for  it  does  not  appear  that  the  defendant 
was  indebted  to  the  plaintiff  at  the  date  of  the  deed;  on  the 
contrary,  his  account  bears  date  after  that  time,  and  there  ia  no 
proof  on  the  subject.  Besides,  the  parties  are  not  in  that  atti- 
tude. The  plaintiff  is  himself  a  party  to  the  deed,  and  haa 
stipulated  with  the  garnishee  that  the  fund  should  be  dis- 
tributed  in  a  particular  court,  where  questions  about  advance- 
ment, and  other  matters  of  dispute,  were  to  be  determined 
before  it  could  be  known  how  much,  if  anything^  was  coming 
to  the  defendant  And  now  he  impleads  the  trostee  in  another 
court,  where  these  questions  cannot  bo  abjudicated,  and  seeks  to 
bind  the  fund  in  his  hands,  while  the  proceedings  are  still  open 
in  the  equity  court,  and  the  account  distributing  the  fund,  for 
aught  that  appears,  is  yet  liable  to  exception,  and  the  sum 
awarded  Nicholas  Leister  may  be  reduced  by  reason  of  some  of 
the  controverted  matters  which  the  trust  was  designed  to  have 
adjusted.  In  that  case  he  might  be  required  to  pay  more  than 
the  trust  funds  would  meet;  for  if,  pending  this  appeal,  the 
equity  court  shall  have  ascertained  that  the  defendant  was  ad- 
vanced, or  for  any  other  reason  was  not  entitled  to  the  amount 
allowed  him  by  the  auditor^s  account,  offered  in  evidence,  and 
this  judgment  should  be  affirmed,  we  are  not  aware  that  the 
garnishee  would  have  any  redress  against  its  payment.  A  trua* 
tee  ought  not  to  be  subjected  to  the  consequences  of  such  mul- 
tiplicity of  suits;  and  may  avail  himself  of  the  objection  with- 
out pleading  specially,  because  the  subject-matter  of  the  defense 
!l  presented  by  the  plaintiff  himself:  PhibMphia  €tek  B.  S,  (7a  ik 
Howard,  13  How.  336. 

By  the. attachment  laws  a  garnishee  haa  the  right  of  appeap^ 
ing  to  the  action  and  confessing  judgment  for  the  amount  in 
hands,  and  have  his  costs  allowed  out  of   that    sum.    Wt 
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think  that  a  peraon  cannot  be  charged  as  garnishee  where  hia 
legal  relation  to  the  fond  h  such  that  he  cannot  take  advanti^ 
of  that  provision  in  the  law,  and  this  we  take  to  have  been  thtt 
predicament  of  the  appellant;  for  although  the  deed  of  trust 
showed  that  Nicholas  Leister  had  an  interest  in  the  propertfp  ift 
was  impossible  for  the  ganushee  to  baTS  coofened  judgment 
mitil  his  proportion  of  the  proceeds  of  sale  had  been  ascertained 
hj  the  eqoiij  oonrt. 

The  cases  dted  are  nnlike  the  present  In  that  of  Staie  t» 
Krtbtf  6  Har,  A  J,  31,  the  proceeds  of  the  land  were  in  the 
hands  of  the  commiasininersy  and  the  sum  doe  the  defendant  ia 
the  action  had  been  ascertained  when  the  attachment  was  laid. 
The  court  decided  that  the  money  mi^t  have  been  soed  for  by 
the  husband,  and  that  it  followed,  as  a  consequence,  that  it 
might  be  attached  by  his  creditor  to  pay  a  debt  doe  by  him* 
The  court  had  nothing  to  do  with  that  tand;  it  was  in  the  hands 
of  the  commisuoDers,  and  a  proper  subject  of  a  suit  at  law.  In 
Hertle  ▼.  jSUkoorte^  3  Md.  366,  the  fimd  in  conUoversy  was  • 
purely  legal  claim,  not  depending  on  the  proceedings  of  a  court 
of  equity*  There  is  no  doubt  that  equitable  interests  may  some- 
times be  attached,  as  in  Ford  r.  Fkttpoi,  6  Har.  A  J.  312,  and 
other  cases  referred  to;  but  where  there  is  an  unsettled  trasti 
like  the  present^  another  doctrine  prevails.  In  Ndmm  ▼•  Anv- 
mrdf  5  Md.  327,  a  suit  at  law  was  maintained  against  the  exsoo* 
tor  of  a  trustee;  but  the  trust  had  been  dosed,  and  the  truslse 
had  promised  to  pay  an  ascertained  balance  due  the  CMliit  fvi 
irutk 

It  follows,  firam  the  views  here  expressed,  that  the  court  ensd 
in  granting  the  plaintifTs  prayer,  because  thero  was  no  evidence 
to  show  that  the  defendant  was  liable,  in  the  attachment — the 
proof  offered  having  had  relation  only  to  his  possession  of  funds 
as  trustee;  and  as  to  the  defendant's  prayers,  if  he  was  liable  as 
garnishee,  he  was  only  chaigeable  to  the  extent  of  Nidiolas 
Leister's  interest,  as  ascertained  in  equity,  and  this  had  not 
been  determined. 

Judgment  reversed,  and  no  proesimdo. 


Fdhd  nr  Rsouvia's  Haitds  is  not  ArrAOBABLi^  being  sabjaot  te  the  crdsr 
of  the  ooort,  and  in  the  cnstody  of  the  Uw:  Adanu  y.  fftukeH  66  Am.  Dea 
491,  and  citations  in  note  493. 

FincD  IN  CiTSTODT  or  Law  oanvot  bs  Attaohkd:  Bowden  v.  Schaimlt^  2S 
Am.  Deo.  170,  note  180,  and  citations  in  note  to  Adam»  ▼.  HtuktU^  65  Id. 
49a  See  also  Mayor  of  BaUimore  v.  Root,  63  Id.  692,  and  note  to  the  point 
that  money  in  the  handa  of  a  municipal  officer  cannot  be  attached. 
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Fuin>  nr  Hahds  or  Trxtbtxs  gavnot  bb  attachxd:  Note  to  Fairmmi 
Bank  ▼.  Beaaion,  28  Am.  Deo.  232,  233;  Hlnkley  r.  jnOiamB,  48  Id.  642. 
Tliuteo  is  liable  to  gamiahment  when  the  loads  in  his  hands  have  bean 
audited,  and  the  audit  ratified  by  the  coort  of  ohanoery,  and  an  order  paMed 
hf  that  court  directing  him  to  pay  over  a  portion  of  the  fond:  WUlkmu  ▼• 
/ones,  88  Md.  506;  SumwaU  t.  Ttteker,  34  Id.  92;  Groame  T.  Lewi$,  23  M 
151,  aU  etting  and  the  latter  distingnishing  the  principal  case  at  lengtib 

WiEAT  DsnoraBS  GABinsBXB  MAT  Makb:  Stone  t.  3iagrvd0rt  82  Am.  Deob 
177/  Bheb  t.  Poii^  4ft  Id.  353;  8hmn  r.  ZtmmermoM,  55  Id.  260|  FUrc$  ▼• 
Ovietom  54Id.  405;  ^orrif  t.  Tayhr,  67  Id.  576L 


MioHAEL  V.  Baker. 

Oinuira'  Ooma  n  Omi  ov  Ldotbd  JmusDionow,  bat  in  liarjlaad  It  !■ 
anthoriaed  to  take  probate  of  wUls  disposing  of  real  and  punonal  prop* 
erty. 

Obphabs*  Court  ov  Mabtland,  ik  ADMrrmro  to  Pbobatb  the  will  of  a 
manned  woman,  disposing  of  her  separate  property,  does  not  decide  upon 
the  right  of  disposal,  bnt  merely  the /oeftim  of  the  instrument.  Tho 
qnestaon  of  power  of  disposal  belongs  to  the  coorts  of  law  and  equity. 

Wkbbb  AHTBVVTnAL  AoBBBMBNT  Emfowbbs  Wifb  to  reoeiTB  and  hold 
absolutely  to  her  sole  and  separate  nse,  free  from  the  marital  rights  of 
her  hnaband,  certain  funds  specified  therein,  the  wife  may  dispose  of  such 
funds  by  will,  although  the  power  of  disposition  may  not  be  expressly 
conferred  upon  her  by  the  agreement. 

T7nBB  ANTBNUrriAL  AOBXEMBNT  SHOWS   THAT  Wtf  B   HAS   PoWXB  to  dlS* 

pose  by  will  of  real  property  therein  mentioned,  the  question  whether 
the  wiU  is  a  suflknent  execution  of  that  power  is  not  one  which  the  o^ 
phans'  court  is  called  upon  to  decide,  for  in  admitting  it  to  probate  as  a 
▼aUd  testamentary  paper  they  need  not  decide  what  extent  of  property 
would  pass  under  the  wilL 
AjrmnjPTiAL  AoBBBWurr  is  not  Testambntabt  Patbb,  forms  no  part  of 
a  wiU,  and  should  not  be  admitted  to  probate. 

The  opinion  states  the  facts  sufficiently  for  an  understaading  of 
the  questions  contained  therein. 

W,  F.  MauUhy  and  J,  M,  Palmer ^  for  the  appellant 
W,  J.  Ro89  and  B.  II,  Afar9?uUl,  for  the  appellees. 

By  Court,  Bartol,  J.  The  only  question  presenled  by  thia 
appeal  is,  whether  the  paper  purporting  to  be  the  last  will  of 
Gatharine  Michael  is  entitled  to  be  admitted  to  probate  as  a  valid 
disposition  or  appointment. 

At  the  time  of   its    execution    the    testatrix  waa    a    married 

woman,  and  continued  so  till  the  time  of  her  death;  the   will 

waa  not  made   and  attested  in    conformity  with  the  proyiaiona 

of  the  act  of  1842,  c.  293,  and  i»  not  entitled  to  be  admitted 
Am.  Dio.  Yoa.  LZZI-88 
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to  probftte  unless  the  same  was  made  in  yirtue  of  her  rights 
under  the  antenuptial  agreement  between  her  and  her  hosbaxid 
the  caveator. 

Many  cases  have  been  cited  to  show  the  principles  hy  which 
courts  in  England  and  in  this  country  have  been  goyemed  ia 
deciding  upon  the  construction  of  powers  and  their  ezeoatiaiu 
We  have  examined  them  carefully;  but  in  our  yiew  of  the  case 
before  us,  it  is  not  necessary  for  its  determination  to  review  tbft 
various  decisions  to  which  our  attention  has  been  directed. 

The  case  comes  before  us  on  appeal  from  the  orphans'  ooort 
for  Frederick  county,  which  is  a  court  of  limited  jurisdietiaii. 
It  is  authorised  under  the  act  of  1831,  c.  315,  to  take  probate 
of  wills  disposing  of  real  and  personal  estate. 

In  considering  this  case,  that  court  must  be  treated  simplj 
as  a  court  of  probate. 

In  Tappenden  v.  Walsh^  1  Phillim.  352,  where  the  question 
was  on  admitting  to  probate  the  will  of  a  married  woman,  it  is 
said:  "By  the  law  as  it  stands  at  present,  a  married  woman 
who  possesses  separate  property  may  dispose  of  it  without  the 
consent  of  her  husband.  The  probate  of  this  court  does  not 
decide  upon  the  right  of  disposal,  it  decides  merely  on  tho 
factum  of  the  instrument;  perhaps  if  no  probate  were  granted 
by  this  court,  the  person  to  whom  the  property  is  left  might  be 
unable  to  recover  it."  And  in  the  same  case  the  learned  judge 
refers  to  the  case  of  Bowes  v.  Bowes^  Prerpg.,  Hilary  term,  de- 
cided in  1801,  when  it  was  laid  down  as  the  law  governing  the 
ecclesiastical  court  in  such  cases,  "that  it  would  not  look  nicely 
into  the  power  of  the  wife,  as  that  right  belonged  to  another 
court.''  That  rule  we  consider  as  applicable  to  the  orphans' 
courts  in  Maryland;  and  in  reviewing  their  judgment,  passed 
in  this  case  as  an  appellate  tribunal,  it  is  unnecessary  to  express 
any  opinion  as  to  the  extent  to  which  the  powers  vested  in  the 
testatrix  under  the  agreement  may  have  been  executed  by  her 
will.  Such  questions  belong  properly  to  the  courts  of  law  and 
equity,  which  are  vested  with  ample  jurisdiction  to  hear  and 
determine  them. 

In  this  case  the  antenuptial  agreement  which  was  produced 
before  the  orphans'  court,  the  execution  of  which  was  admitted, 
abundantly  showed  that  Mrs.  Michael  was  empowered  to  make 
a  will,  notwithstanding  her  coverture.  Besides,  it  appears  from 
the  agreement  that  she  was  entitled  to  receive  and  hold  abso- 
lutely to  her  sole  and  separate  use,  free  from  the  marital  rights 
of  her  husband,  certain  funds  specified  in  the  agreement 
Under  her  will  such  funds  would  pass,  althoui^h  the  power  of 
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disposing  of  them  may  not  be  expressly  conferred  npon  her  by  the 
agreement.  Tliis  is  the  well-established  doctrine  in  England,  and  it 
is  now  settled  law  in  Maryland:  See  Cooke  v.  Hushmda^  11  Md. 
492,  and  the  authorities  there  cited. 

The  agreement  also  shows  that  Mrs.  Michael  had  a  power  to  dis- 
pose by  will  of  certain  real  estate  therein  mentioned.  Whether  the 
will  is  a  sufficient  execution  of  that  power  is  not  a  question  which 
the  orphans'  court  was  called  upon  to  decide.  The  form  and  attes- 
tation  of  the  will  are  sufficient  to  pass  such  real  estate,  proyided  it 
is  to  be  construed  as  ko.  execution  of  the  power.  Without  ex- 
pressing any  opinion  on  that  queBtion,  we  think  the  orphans' 
court  decided  correctly  in  admitting  the  will  to  probate  as  a 
valid  testamentary  paper,  to  pass  real  and  personal  estate;  but 
they  were  not  required  to  decide  what  extent  of  property  would 
pass  under  the  wilL  « 

The  court  erred  in  admitting  to  probate  the  articles  of  agree- 
ment; they  are  not  a  testamentary  paper,  and  form  no  part  of 
the  wilL 

In  order  that  the  order  of  the  oiphans'  court  may  be  corrected 
and  made  conformable  to  the  opinion  of  this  court,  the  cause  will 
be  remanded. 

Cause  remanded. 

ORPHA178'  Cousm  AHD  PBOBASS  Ck)i7BT8,  whether  are  or  are  not  courti  of 
Inferior  and  limited  jnrisdiotion:  App  ▼.  Dreisbach,  21  Am.  Dea  447;  Mo' 
Phtrson  ▼.  Cuid\jF,  14  Id.  642;  Apperwn  ▼.  CottreU,  29  Id.  239;  Wyatfi 
Adm*r  ▼.  Hambo,  68  Id.  89;  Qrimetf$  Estate  ▼.  Ncttib^  65  Id.  545;  Clarice  t. 
Perry  f  63  Id.  82;  Marrow  ▼.  Weed,  66  Id.  122,  and  notes  to  these  cases. 

Admission  or  Will  to  Pbobatb  decides  nothing  bat  its  dne  ezecntion  snd 
publication:  Lorieux  t.  Keller,  68  Am.  Deo.  696,  and  citations  in  note  702. 

Mabbiid  Woman  mat  Disposb  of  her  separate  real  and  personal  property 
by  will  nnder  a  power;  See  extended  note  to  CtUier  v.  Sutler,  57  Am.  Deo. 
342-346. 

PowxB  or  Mabrizd  Woman  over  the  disposition  of  her  separate  estatet 
Sweeney  ▼.  Smith,  61  Am.  Dec.  188;  Burch  ▼.  Breckinridge,  63  Id.  553;  Dob* 
bin  T.  Hubbard,  65  Id.  425,  and  notes  to  these  cases.  Where  property  iM 
given  to  a/esne  covert  to  her  separate  use,  withont  restricting  her  power  of  dis- 
posing of  it,  or  prescribing  the  mode,  she  may  act  in  reference  to  the  diiposl- 
tion  of  it  as  a  feme  eole:  Buchanan  r.  Turner,  26  Md.  5;  Smcriek  v.  CocubJey, 
35  Id.  191,  both  dting  the  principal  case. 

Obphans'  Coubt  in  Passing  npon  the  question  of  admitting  to  probate  the 
will  of  a  married  woman  is  not  required  to  decide  what  property  passes  under 
the  will,  as  such  inquiry  belongs  to  another  forum.  The  form  and  attesta- 
tion of  the  instrumeht  being  sufficient,  the  duty  of  the  court  is  to  adndt  it  to 
probate.  The  probate  determines  nothing  but  the/ocfum  of  the  will,  and  not 
the  right  of  disposal:  Buchanan  v.  Turner,  26  Md.  4;  Pole  v.  ^IsMnofw  a$ul 
Pole,  45  Id.  250;  Schley  v.  McCeney,  36  Id.  276;  Sehull  v.  Murray,  32  Id.  16^ 
all  citing  the  principal  case. 
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Keller  v.  State. 

[IS  UAKTLMMD,  SS&] 

Tamxt  oahhot  bb  Conticied  ajteb  Rspbal  or  Law  nndflr  vliioh  1m  bM 
been  prosecuted,  although  the  offense  may  have  been  oommhted  before 
the  repeal;  and  the  same  role  applies  where  the  law  is  repealed  or  so^irsi 
pending  an  appeal  on  writ  of  error  froia  an  inferior  ooort. 

JvBomRT  IN  CROfiKAL  Casm  IB  NOT  Fdtaii  ahd  Coholubitb  to  ewy  in- 
tent»  notwithstanding  the  removal  of  the  record  to  a  superior  oonrl  The 
appeal  does  not  operate  to  stay  ezeoatum  of  the  sentence  if  the  state 
chooses  to  proceed  on  the  Jndgment;  bat  when  dedded  in  fsTor  of  the 
accnsedf  reyersal  will  operate  as  far  as  possible  for  his  relief;  and  if  nn« 
dergoing  punishment  nnder  the  sentence,  he  will  be  dischai)ged. 

Dkjisiok  MtrsT  BB  IN  AcooRDANCB  wnH  Law  at  the  time  of  final  jndg- 
ment; therefore  if  the  law  nnder  which  a  conTiction  is  obtained  is  re- 
pealed  pending  appeal,  the  jndgment  most  be  reversed. 

Appbal  Lies  uton  Quesiions  or  Law,  apparent  on  the  record,  in  cases  im- 
posing fines  and  penalties;  and  where  snch  case  is  submitted  to  the  court 
below  npon  an  agreed  statement  of  facts,  an  appeal  will  lie^  became  tiie 
effect  of  snch  statement  is  to  place  the  facts  on  record  as  part  tiierso^  on 
which  the  conrt  decides  as  in  case  of  demnzrer. 

iNDiomsNT  Good  in  Law  Furnishes  No  Qboond  bob  Dbkubbbe  cr 
tion  in  arrest  of  judgment. 

Mabtland  Act  or  1825,  Ohaptbb  117,  does  not  apply  to  demuRers, 
tions  in  arrest  of  judgment,  nor  cases  submitted  upon  agreed 
of  fact. 

Appeal  does  not  Lib  in  Gases  or  Judohxnp  bt  Convbsion  witiioui  de- 
murrer, motion  in  arrest  of  judgment,  or  agreed  statemni  of  laoti  ia 
the  inferior  court*  and  where  the  question  to  be  decided  does  not  appear 
upon  the  record. 

The  opinion  contains  the  facta. 
(7.  JP.  Mayer,  for  the  appellant 
The  state  was  not  repreeented  by  coiinaeL 

By  Conrt,  Tuck,  J.  It  appears  that  on  the  last  day  of  tiie 
session  of  1858  the  legislatore  passed  an  act  ''to  regolate  the 
issuing  of  lioenses  to  ordinary  keepers  and  traders,**  a  414,  by 
which  the  acts  under  which  this  indictment  was  found,  and  tiie 
appellant  conTicted  in  the  court  below,  were  repealed.  This  law 
had  not  been  passed  when  the  cause  was  argued,  and  was  not 
brought  to  the  notice  of  the  court  until  after  tLe  judgment  had 
been  afiirmed,  when  a  motion  was  made,  within  the  tenoy  to  cor- 
rect the  ruling  of  the  court  and  enter  a  judgment  of  rerenaL  The 
question  now  submitted  must  be  disposed  of  as  if  the  aot  of  1868 
had  been  passed  before  the  judgment  was  affirmed. 

If  the  record  is  properly  before  us,  the  motion  must  bo 
granted.    It  is  well  settled  that  a  party  cannot  be  oonTieted  after 
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ihe  law  under  which  he  may  be  prosecuted  has  been  repealed} 
although  the  offense  may  have  been  committed  before  the  r^ 
peal:  D warns  on  Stats.  670;  1  Kent's  Com.  465;  StaU,  Use  oj 
WashingUm  Co.,  y.  Baltimore  de  0.  R.  R.  Co.,  12  Gill  ii  J.  399 
[38  Am-  Dec.  317].  The  same  principle  applies  where  the  law 
is  repealed,  or  expires  pending  an  appeal  on  a  writ  of  error 
from  the  judgment  of  an  inferior  court  It  has  frequently  been 
recognized  in  admiralty  causes,  where  property  was  seized  and 
condenmed,  on  the  ground  that  the  repeal  of  the  law  before  the 
decision  in  the  court  above  removed  the  penalty,  and  that  the 
court,  in  disposing  of  the  appeal  or  writ  of  error,  must  decide 
according  to  ft-giafcing  laws  at  the  time  of  the  final  judgment: 
United  Siaiee  v.  Schooner  Peggy,  1  Cranch,  103;  United  Staiea  v. 
Ship  Hdm,  6  Id.  203;  TeaUm  v.  United  Statea,  5  Id.  281 ;  United 
States  V.  FreatoH,  3  Pet.  57.  Chief  Justice  Marshall  states  the 
doctrine  generally,  and  not  as  applicable  only  to  condemnations 
in  admiralty.  There  seems  to  be  no  reason  for  saying  that  it 
shall  not  govern  in  other  cases  of  penalty  or  fine,  when  pending 
causes  are  not  excepted  in  the  repealing  act.  And  we  may  con- 
sider that  the  court  of  appeals  so  regarded  this  doctrine,  for,  m 
the  case  of  State,  Use  of  Wiuhvngton  Co,,  v.  Baltimore  &  0.  R.  R^ 
Co.,  12  Gill  &  J.  437  [38  Am.  Dea  317],  wheie  the  defendant 
claimed  the  benefit  of  an  act  of  assembly  releasing  a  penalty,  the 
court  relied  upon  what  was  said  in  United  States  v.  Ship  Helen,  5 
Cranch,  283,  viz.:  ''The  court  is  therefore  of  opinion  that  the 
cause  is  to  be  considered  as  if  no  sentence  had  been  pronounced; 
and  if  no  sentence  had  been  pronounced,  it  has  been  long  set- 
tled on  general  principles  that  after  the  expiration  or  repeal 
of  a  law  no  penalty  can  be  enforced  nor  punishment  inflicted 
for  violations  of  the  law  committed  while  it  was  in  force,  un- 
less some  special  provision  be  made  for  that  purpose  by 
statute.''  The  judgment  in  a  criminal  cause  cannot  be  consid- 
ered as  final  and  conclusive  to  every  intent,  notwithstanding 
the  removal  of  the  record  to  a  superior  court.  If  this  were 
10,  there  would  be  no  use  in  taking  the  appeal  or  suing  out  a 
writ  of  error.  To  be  sure,  it  does  not  operate  to  stay  the  exe- 
lution  of  the  sentence  if  the  state  chooses  to  proceed  on  the 
Judgment;  but  when  decided  in  favor  of  the  accused,  the  rever- 
lal  will  operate  as  far  as  possible  for  his  relie£  If  he  be  under- 
going punishment  according  to  the  sentence  pronounced,  he 
will  be  discharged,  as  in  the  cases  of  Black  v.  State,  2  Md.  376; 
CoArane  v.  State,  6  Id.  400.  And  so,  if  the  law  be  repealed 
pending  the  appeal  or  writ  of  error,  the  judgment  wiU  be  re- 
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rened,  because  the  decision  most  be  in  accordance  with  the 
law  at  the  time  of  final  judgment.  And  reoentlj,  in  the  case  of 
StcUey  Use  of  BaUimore  Citt/,  v.  N'orwood,  12  Id.  195,  this  court 
recognized  and  adopted  the  language  of  *  MfLraT^fl]]^  0.  J.,  in 
United  SiaUs  ▼.  Schooner  Peggy,  I  Cranch,  110,  to  the  effect  that 
*'if  il  be  necessary  to  set  aside  ajudgment,  rightful  when  ran- 
dn^,  but  which  cannot  be  affiirmed  but  in  violation  of  law,  the 
Judgnent  must  be  set  aside.''  See  also  Baltimore  ds  0.  R.  R.  Co. 
T.  SiaU,  3  How.  534,  where  the  chief  justice  said  that  ''the  repeal 
of  a  law  imposing  a  penalty  is  of  itself  a  remission  of  the  pen* 
alty." 

We  are  next  to  inquire  as  to  the  appellant's  standing  in  this 
court.  The  case  was  decided  hj  the  court  below,  on  an  agreement 
of  facts.  The  objection  on  the  part  of  the  state  (see  Kelly  v.  State, 
11  Md.  529,  530)  is,  that  there  should  have  been  a  demurrer  on 
motion  in  arrest  of  judgment,  and  that  the  record  should  have  been 
brought  up  bj  writ  of  error. 

It  was  decided  in  Queen  y.  State,  5  Har.  k  J.  232,  that  in 
Criminal  cases  imposing  fines  or  penalties,  an  appeal  will  lie 
upon  questions  of  law  apparent  on  the  record;  act  of  1785,  c.  87, 
sec.  6;  Eawlinga  y.  State,  1  Md.  127.  As  this  record  shows  a 
judgment  imposing  a  fine,  the  appeal  will  not  be  dismissed,  if 
the  case  was  so  presented  in  the  court  below  as  to  place  the  ap- 
pellant's defense  upon  the  record.  The  indictment  beiog  good 
in  law,  there  was  no  ground  for  a  demurrer,  or  motion  in  arrest  of 
judgment. 

If  the  defense  that  the  defendant  sold  lager-beer  of  his  own 
brewing  had  been  pleaded,  and  the  state  had  demurred  to  the 
plea,  the  point  would  have  appeared  bj  the  record.  Instead  of 
this  mode  of  proceeding,  however,  the  state  and  the  accused 
made  an  agreement  of  facts,  according  to  a  practice  which  has 
obtained  in  this  state  for  manj  years,  by  which  the  case  was 
submitted  to  the  court.  The  office  of  the  court  was  to  declare 
the  law  upon  the  facts  admitted.  This  proceeding,  with  us, 
has  almost  entirely  taken  the  place  of  special  verdicts,  as  being 
more  convenient,  yet  serving  the  same  purposes,  and  is  governed 
by  the  same  principles:  Evans'  Fr.  316;  SteuH»ri  y.  State,  2  Har. 
&  G.  118.  Like  special  verdicts,  the  effect  is  to  place  the  facts 
on  the  record  as  part  thereof,  on  whiqh  the  court  decides,  ''as 
in  case  of  demurrer:"  Steph.  PL,  ed.  1831,  124;  United  States  v. 
Elias<m,  16  Pet.  291;  Stimson  v.  Baltimore  etc  B.  R.  Co,,  10 
How.  329.  When  an  appeal  is  taken,  the  court  above  decides 
upon  the  law  of  the  case,  without  being  restrained  by  the  act  of 
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1825y  c.  117.  Ab  that  act  does  not  apply  to  demurrera  and  mo- 
tions in  arrest  of  jndgmenty  and  as  agreed  statements  present 
the  faetSy  as  on  demurrer,  the  act  lias  never  been  considered  as 
appUoaUe  to  such  cases.  There  have  been  many  such  cases  in 
this  ooort  since  the  passijge  of  the  act,  and  no  question  ever 
made  as  to  the  power  of  the  court  to  revise  the  jndgments:  SteiO' 
mi  T.  State,  supra;  MUhr  v.  Charle$,  1  GilL  k  J.  890;  Hymfnger  r. 
BaiizO,  S  Id.  158;  Zeuna  r.  ffoNUteU,  6  Id.  259,  and  others, 
The  same  is  the  law  in  criminal  prosecations.  In  1  Oh.  Orim 
L.  642,  it  is  said:  ''The  jnry  have  right,  in  all  cases  whatever, 
to  find  a  special  verdict  hj  which  the  facts  of  the  case  are  put 
on  the  record,  and  the  law  is  submitted  to  the  judges;**  and  the 
same  rules  are  to  be  observed,  as  in  civil  suits,  in  stating  the 
facts.  Ifindvil  proceedings  a  different  form  has  been  generally 
adopted  for  submitting  the  law  to  the  courts  why  maj  not  the 
same  mode  be  resorted  to  in  prosecutionst  The  considerations 
of  convenience  and  facility  of  trial  apply  to  one  as  well  as  to 
the  other,  and  we  think  the  same  practice  should  be  allowed  in 
both  classes  of  cases.  We  have  no  difficulty  in  saying  that  the 
proceedings  below  placed  the  £iota  upon  the  record  as  a  part 
thereof,  by  which  the  law  of  the  case  must  be  determined,  and 
that  being  so,  that  the  appeal  lies  under  the  act  of  1785,  a  87, 
sea  6. 

In  answer  to  the  argument  on  the  part  of  the  state,  Keller  v. 
State,  11  Md.  527,  as  to  what  was  said  in  RanMnge  v.  State,  1  Id. 
127,  of  the  case  of  Laneaeter  v.  State,  it  may  be  observed  that 
that  agreement  was  entered  into  in  the  court  of  appeals,  and 
not  in  the  court  below,  and  was  not  part  of  the  case  as  de- 
cided. It  was  a  judgment  on  confession  without  demurrer,  or 
motion  in  arrest^  or  agreement  of  facts  in  the  inferior  courts  and 
the  question  of  law  to  be  decided  did  not  appear  npom  the  rec- 
ord.    That  being  so,  an  appeal  did  not  lie. 

Motion  granted  and  judgment  reversed. 

Emor  OF  Bxfbal  or  Stayutb  Pendino  Appial,  under  which  oovHoIIob 
Ift  had  in  th«  inferior  court:  Note  to  Todd  v.  LoMdry^  12  Am.  Dea  480^  dV 
ing  the  prmoipol  ease;  Abbott  ▼.  CcmmonweaUh,  84  Id.  492;  WaU  ▼•  State,  70 
Id.  902,  and  notee  to  these  caaes;  note  to  Stepheneon  v.  Doe,  46  Id.  496. 

EwwEOr  or  Apfbal  ov  Judgment  of  the  inferior  court:  PkuUer^  Bank  v. 
Oalvit,  41  Am.  Deo.  616;  State  v.  Mclntire,  59  Id.  566,  and  dtationa  in  note 
572;  ^011^  ▼.  Saymore^  47  Id.  518. 

APPBLLAXB  CoUBT  OAK  OKLT  PaSS  UPON  MATTER  CONTAINXD  TS  BSOOBDS 

Saiiford  v.  Howard^  63  Am.  Deo.  101,  and  citations  in  note  106. 

Pabtt  oankot  be  Adjudged  Guilty  after  the  law  nnder  which  he  mm 
proeeooted  and  convicted  has  been  repealed,  although  the  offense  maj  hsve 
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been  oommitted  before  the  repeaL  The  deoisioii  of  the  coort  miut  be  in  ao- 
Dordanoe  with  the  law  as  it  stands  at  the  time  of  final  judgment  This  prin- 
ciple applies  when  the  law  ib  repealed,  or  expires  pending  an  appeal  or  writ 
of  error  from  the  judgment  of  an  inferior  ooUrt:  Day  ▼.  Day,  22  Md.  540} 
3£ayor  of  AnnapoUs  v.  Maryland,  39  Id.  119;  BratMe  t.  SUxU,  41  Id.  443; 
Wade  T.  St  Mar}f$  Industrial  School,  43  Id.  181;  Smith  ▼.  State,  45  Id.  51. 
The  law  as  it  stands  at  the  time  of  final  judgment  most  be  obeyed,  or  its  ob» 
Uffitkm  deniadt  Prieev.  NeibiU,291d.  266L 
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[IS  Uaktumd,  88S.] 

Undsb  Mabtlahb  8satdtb»  No  Afpkal  Libs  from  an  order  granting  or 
from  the  refusal  to  dissolve  an  injunotum  until  defendaBt  has  filed  his 
answer,  and  an  iusuffioient  answer  is  no  answer,  within  the  view  of  the 
statute. 

AmLLATB  Court  aloni  BBiBBMoris  when  Affbal  will  Lnc,  and  the 
inferior  oourt  need  not  adjudge  the  snfficimioy  of  an  answer  before  tlM 
appeal  will  lie. 

Lr  Equitt,  iv  Rbsfokbbnt  Sitbmit  to  Ahsweb  he  must  answer  fnllj,  and 
if  he  purposely  holds  back  something,  he  cannot  oomplain  if  he  should 
find  himself  regarded  with  suspicion,  and  refused  that  to  which  he  may 
be  entitled  and  under  other  circumstances  might  have  obtained. 

BIiBTLAifD  Changebt  Pbactiob  is  to  hear  and  decide  a  motion  to  diHdlye 
an  injunction  and  exceptions  to  the  answer  at  the  same  time« 

Whbrb  Complainant  is  Entitled  to  Full  Knowledge  of  the  amount  of 
collaterals  in  the  hands  of  the  defendants  and  a  detailed  statement  of 
their  condition,  and  the  answer  foils  to  give  such  statement,  an  objeotioQ 
to  its  sufficiency  must  be  sustained. 

.Vaoiob  must  Keep  Books  in  Which  shall  be  correctly  entered  the  trans* 
actions  on  account  of  his  principal,  and  the  latter  is  entitled  to  a  ooneot 
copy  of  the  entries,  including  all  memoranda  connected  therewith.  If 
the  answer  is  ambiguous  in  this  respect,  an  objection  to  it  will  be  sua* 
tained. 

Wbbn  Faotob  has  Bendeexd  his  Aooount,  which  has  been  settled  with 
full  knowledge  of  all  items  of  which  it  is  composed,  without  a  ^'""*"4 
for  the  names  of  purchasers,  he  cannot  in  the  absence  of  frand  on  hit 
part,  be  compelled  to  furnish  such  names  after  any  considerable  lapse  ol 
time.  The  demand  for  names  should  hsTe  been  made  at  the  time  of  th« 
adjustment,  or  within  a  reasonable  time  thereafter. 

Judgment  Pbdca  Fageb  Impobts  Vebitt,  and  as  to  the  parties  to  it  is  eon- 
elusive  unless  mistake  or  fraud  is  shown,  and  the  omu  to  so  show  is  on 
those  who  impeach  it. 

P,abamount  and  Vital  Pbinoiplb  between  Fbinoipal  and  Faovob  Is 
good  faith;  all  departures  from  it  are  esteemed  finsads  upon  the  oonfi- 
dance  imposed. 

Am  mtween  Fbinoipal  and  Factob,  Law  Fbohibitb  Faotob  rnoK  Po»i 
CHA8INO  on  his  own  aooonnt  that  which  his  du^  or  trust  vequiras  him 
to  sell  on  the  account  of  lus  principal,  nor  can  he  porohaM  on  aoooBnt  ol 
his  principal  that  which  he  sells  on  his  own. 
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lAcntt  OAHHOT  UNxn  OPToeiTB  Ghabactkiis  of  Butzb  aub  Sbllkb  vnlaM 
this  reUtion  with  his  piindpal  hM  been  dinolved,  or  thore  is  «  dellber- 
»ta  agreement  between  them  to  that  effect. 

Thb  opinion  safficiently  states  the  facts. 

W*  Schley^  for  the  appellants. 

O.  H.  WiUtamB  €md  T.  S.  Alexander,  for  the  appellee. 

B7  Conrt,  Lb  Gbanb,  C.  J.  The  bill  filed  in  this  cause  has 
several  objects  in  view,  which  may  be  thus  stated:  1.  To  ei^oin 
the  ezecation  of  a  judgment  in  favor  of  appellants^  and  against 
the  appellee;  2.  To  procure  a  full  and  accurate  account  embrac- 
ing items  and  dates,  of  the  dealings  between  the  parties,  the  appel- 
lants having  been  the  fiEustors  or  agents  of  the  appellee,  for  the 
sale  of  goods  manufactured  by  the  latter.  The  bill,  in  substance, 
alleges  that  the  judgment  sought  to  be  enjoined  was  confessed 
by  the  appellee,  not  as  an  acknowledgment,  absolutely  of  so 
much  indebtedness,  but  merely  as  a  security  for  any  which 
might  thereafter  be  ascertained  to  exist.  It  also  chaiges  the 
accounts  rendered  by  the  appellants  to  be  incorrect;  that  sales 
were  reported  to  have  been  made,  and  at  rates,  when  none  such 
were  made,  and  at  the  rates  stated;  that  its  agents,  the  appel- 
lants, took,  on  frequent  occasions,  to  their  own  account,  goods, 
and  reported  them  as  bona  fide  sales,  to  its  great  loss.  It  asks 
for  a  full  account  of  the  dealing  of  the  parties,  including  cer- 
tain specifications  and  details,  so  that  the  complainant,  when 
furnished  with  such  information,  may  be  enabled  to  surchaige 
and  falsify.  On  this  bill  the  court  granted  the  injunction  as 
prayed.  The  defendants  answered,  and  the  complainant  ex- 
cepted to  the  answer,  both  on  the  ground  of  impertinency  and 
insufiicienoj.  Testimony  was  taken,  and  a  motion  to  dissolve 
the  injunction  and  the  exceptions  were  heard  together.  The 
court  continued  the  injunction,  and  sustained,  of  complainant's 
exceptions  to  the  sufficiency  of  the  answer,  those  numbered  in 
the  record  7,  8,  9,  10,  11,  12,  and  13.  From  this  action  of  the 
court  this  appeal  is  taken. 

A  motion  has  been  made  to  dianuss  the  appeal,  because  of 
the  want  of  an  answer.  This  motion  is  founded  on  the  language 
of  the  acts  of  1835,  a  346  kUid  380,  which  provide  that  an  appeal 
will  not  lie  from  an  order  granting  or  from  the  refusal  to  dinolve 
an  injunction,  until  the  defendant  has  filed  his  answer;  and  on 
the  case  of  BiekUer  v.  Fue,  9  Oill  A  J.  476,  whi6h  determines  an 
insufficient  answer  to  be  no  answer  within  the  view  of  tiia  acts 
of  assembly.     It  follows,  therefore,  that  if  the  court  below  was 
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right  in  holding  good  the  exceptions  of  the  complainant,  or  any  of 
them  of  material  importance,  then  this  appeal  must  be  dismissed. 
Before  alluding  to  the  exceptions,  we  think  it  proper  to  saj  that  we 
do  not  agree  with  the  counsel  for  the  appellee,  that  no  appeal  would 
lie  until  the  court  below  should  adjudge  the  sufficiency  of  the  an- 
swer. It  is  for  this  court  alone  to  determine  when  an  appeal  will 
lie:  Oliver's  JSa/r$  v.  Palmer,  11  GilL  &  J.  137;  Thompeon  v.  Mo- 
Kim,  6  Har.  k  J.  302. 

To  conMe  the  decision  of  this  question  to  the  court  of  origi- 
nal jurisdiction  would  be,  in  many  cases,  to  deny  all  review 
by  the  appellate  tribunal.  Besides,  the  language  of  the  decree 
in  the  case  of  Riehiter  ▼.  Pue,  supra,  shows  plainly  that  it  was 
the  judgment  of  this  court,  and  not  that  of  the  court  below, 
which  determined  the  insufficiency  of  the  answer.  It  says  that  the 
defendants  haying  ^'failed  to  file  sufficient  answon  to  the  bill 
of  complaint,"  etc.  Not  that  the  court  below  had  so  decided, 
but  that  this  court  so  determined  and  adjudged,  and  therefore 
appeal  dismissed. 

It  is  a  weU-settled  principle  of  equity  jurisprudence  that  if  a 
respondent  submit  to  answer  he  must  answer  fully:  Warfield  v. 
GambriU,  1  GiU.  &  J.  511;  and  that  "the  court  expects  ftom  every 
one  seeking  relief  unreserved  frankness;  and  he  who  evidently  and 
purposely  holds  back  something  cannot  complain  if  he  sliould  find 
himself  regarded  with  suspicion  and  distrust^  and  be  refused  that 
to  which  he  may  in  truth  be  entitled,  and  under  other  appearances 
might  have  obtained:  Salmon  v.  ClageU,  3  Bland,  132.  By  the 
same  authority  we  are  assured  that  whatever  it  may  be  in  the 
English  courts,  "it  has  long  been  the  practice  of  this  court 
[chancery]  to  hear  and  decide  upon  the  motion  to  dissolve  and  the 
exceptions  to  the  answer  at  the  same  time.** 

These  citations  are  sufficient  to  show  what  are  the  questions 
before  us,  and  the  rules  which  are  to  decide  them. 

In  the  present  condition  of  the  record,  it  is  impossible  to  state 
what,  in  fact,  was  the  answer  to  the  seventh  exception.  It  re- 
fers to  a  paper  marked  "X  4,"  as  showing  the  dates  and  amounts 
of  the  receipts  from  collaterals  in  their  hands.  There  is  no 
such  exhibit  in  the  record,  and  of  course  this  court  cannot 
undertake  to  decide  upon  its  statements.  It  may,  or  not,  have 
furnished  a  full  and  complete  answer  to  the  exception.  All  we 
can  do  is  to  declare  that  the  complainant  is  entitled  to  full 
knowledge  of  'the  amount  of  collaterals  in  the  hands  of  the 
defendants,  and  also  what  has  been  received  from  them,  and. 
Indeed,   a    correct    and    detailed    statement  of   the  condition    of 
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tach  securities.  We  most  hold  the  exception  to  have  been 
properlj  sustained.  We  are  also  of  opinion  that  the  eighth  ex- 
ception is  well  founded.  The  answer  to  it,  to  say  the  least  of 
ity  is  ambiguous;  it  refers  to  books  such  as  are  supposed  in 
the  bilL  It  is  the  duty  of  the  £EU$tor  to  keep  books,  in  which 
shall  be  correctly  entered  the  transactions  on  account  of  his 
principal^  and  the  latter  is  entitled  to  a  correct  copy  of  the 
entriflSi  including  all  memoranda  connected  therewith.  The 
ninth,  tenth,  eleventh,  twelfth,  and  thirteenth  exceptions  were, 
in  our  judgment,  sufficiently  answered.  The  answers,  in  sub- 
stance, declare  that  the  accounts  were  true  in  every  particular, 
*'and  were  fully  examined,  understood,  and  approved/'  that  it 
is  now  impossible  for  the  defendants  to  give  the  names  of  the 
purchasers  in  every  instance;  that  had  the  demand  been  made 
within  a  reasonable  time,  they  might  have  been  able  to  have 
furnished  the  information.  We  think  the  settlement  of  ac- 
counts, with  full  knowledge  of  all  the  items  of  which  they  were 
composed,  without  any  intimation  given  that  the  names  of  the 
purchasers  would  ever  be  required,  is  a  fact  entitled  to  consid- 
erable  weight;  for  although  in  a  case  of  actual  fraud  during  the 
life-time  of  the  parties,  limitations  will  not  bar:  Miehaud  v. 
Oirod^  4  How.  561;  yet  when  parties  with  complete'  information 
adjust  their  accounts,  it  would  be  unreasonable  to  subject  them, 
or  either  of  them,  at  any  considerable  distance  of  time  there, 
after,  to  a  demand  for  names,  which  could  have  been  readily 
fiunished,  if  required,  at  the  time  of  accounting,  but  which,  in 
the  lapse  of  time,  if  not  absolutely  impossible,  it  is  very  burden- 
some and  expensive  to  obtain.  The  obligation  of  candor  is 
reciprocal.  If  it  were  the  intention  ever  to  make  such  a  de- 
mand, the  defendants  should  have  been  notified  of  it  at  the  date 
of  some  of  the  adjustments,  or  within  a  reasonable  time  there- 
after. This  view,  of  course,  is  based  upon  the  supposition  that 
the  conduct  of  the  defendants  has  been  honest  and  faithful  in 
all  things;  if,  on  the  contrary,  they  deceived  the  complainant 
by  false  statements,  and  by  the  concealment  of  material  facts, 
then  it  is  competent  to  complainant  to  avail  itself  of  every  dr. 
cumstance  which  will  cast  light  upon  the  transactions  of  its 
Csctora 

The  case  involving  large  interests,  and  much  time  having 
already  elapsed  without  any  really  practical  result  having  been 
accomplished,  and  understanding  it  to  be  the  wish  of  all  par- 
ties,  as  announced  at  the  bar,  that  when  the  case  goes  back 
it  does  so    accompanied    with    the    views    of  this    court  as  to 
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the  principles  upon  which  it  should  be  nltimatelj  decided,  we 
will  briefly  indicate  them  for  the  government  of  the  superior 
court. 

As  to  the  judgment.  Prima  facie  it  imports  yerity,  and,  as  to 
the  parties  to  it,  is  conclusive  unless  mistake  or  fraud  be  shown, 
and  the  onus  is  on  those  who  impeach  it  A  judgment  is  the 
highest  exercise  of  the  judicial  power,  and  as  such,  to  be  inter- 
fered with  or  questioned  only  with  great  delicacy  and  circum* 
spection.  Were  this  not  so,  our  judicature,  instead  of  being  a 
guaranty  of  stability  and  certainty,  would  be  worse  than  a  faroe— 
would  be  a  snare  and  a  trap  to  the  confiding.  The  law  regards 
it  as  the  final  adjustment  of  the  matter  in  dispute,  upon  whidi 
the  parties  may  confidently  rely.  If,  as  alleged  in  this  case,  the 
judgment  was  agreed  and  understood  by  the  parties  to  it  to  be^ 
not  an  ascertainment  of  so  much  actual  indebtedness,  but  only 
as  a  security  for  so  much  as  thereafter  might  be  ascertained  to 
be  due,  then  in  such  case  it  would  be  a  fraud  on  the  part  of  the 
appellants  to  use  it  for  a  purpose  different  from  that  of  the 
agreement,  and  a  court  of  equity  would  enjoin  them  from  doing 
so:  Harris  v.  Alcoek,  10  GiU  k  J.  226  [32  Am.  Dec.  158].  But 
to  establish  such  a  proposition  in  direct  conflict  with  the  legal 
import  of  the  judgment,  the  evidence  should  be  abundantly  full 
and  explicit;  so  full,  indeed,  as  to  leave  no  doubt  on  the  mind 
of  the  court  Unless  evidence  of  this  character  be  adduced,  the 
judgment  should  be  regarded  as  unimpeached,  and  remain  in  full 
vigor. 

In  the  final  decision  of  this  case,  the  law  governing  the  rela- 
tion of  principal  and  £EU)tor  is  to  be  applied  to  the  dealings  of 
the  parties.  What  that  law  is,  so  far  as  this  case  is  ooncemed, 
we  shall,  as  concisely  as  may  be,  state. 

Its  paramount  and  vital  principle  is  good  faith;  without  it 
the  relation  of  principal  and  agent  cannot  exist;  and  so  sedn- 
lously  is  this  principle  guarded,  that  all  departures  from  it  ai« 
esteemed  frauds  upon  the  confidence  bestowed.  Almost  any 
number  of  cases  might  be  cited  to  support  this  declaration,  but 
such  a  labor  would  be  but  an  unprofitable  employment  of  tima^ 
inasmuch  as  all  that  can  be  usefully  noticed  has  been  in  a  veiy 
clear  manner  brought  together  by  Sugden  in  his  work  on  voup 
dors  and  purbhasers,  by  Justice  Story  in  his  commentaries  on 
equity  jurisprudence,  and  in  the  decisions  of  the  supreme  oooit 
of  the  United  States.  In  these  compilations  we  have,  withooi 
unnecessary  verbiage,  the  relative  duties  of  principal  and  ageol 
distinctly  defined.     There  is  no  discordance  between  them;  bol 
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on  the  contrary,  perfect  harmony.  In  the  case  of  Brooke  ▼• 
Berry,  2  Gill,  99,  the  court  of  appeals  emphatically  recognixed 
and  adopted  the  views  of  Justice  Story,  contained  in  his  com- 
mentarieB  on  equity  jurisprudence,  as  stated  in  section  315. 
In  the  celebrated  case  of  Mtehoud  v.  Oirod,  4  How.  503  (a  case 
elaliorately  argued  by  counsel,  and  fully  considered  in  all  its 
bearings  by  the  court),  the  yiews  of  Sngden  are  fuUy  adopted; 
and  he  says,  when  speaking  of  agents  and  trustees,  other  than 
those  who  are  only  nominally  so,  that  they  ^'are  incapable  of 
purchasing  such  property  [that  of  their  principal]  themselves, 
except  under  the  restraints  which  will  be  shortly  mentioned. 
For  if  persons  having  a  confidential  character  were  permitted  to 
avail  themselves  of  any  knowledge  acquired  in  that  capacity, 
they  might  be  induced  to  conceal  their  information,  and  not  to 
exercise  it  for  the  benefit  of  the  persons  relying  upon  their  integ- 
rity. The  characters  are  inconsistent."  The  supreme  court, 
after  fortifying  this  doctrine  by  the  citation  of  a  great  number  of 
cases,  proceeds  to  announce,  as  a  consequence,  that  the  law 
*' prohibits  a  party  fix>m  purchasing  on  his  own  account  that 
which  his  duty  or  trust  requires  him  to  sell  on  account  of  another, 
and  from  purchasing  on  account  of  another  that  which  he  sells 
on  his  own  account.  In  effect,  he  is  not  allowed  to  unite  the 
two  opposite  characters  of  buyer  and  seller,  because  his  interests 
when  he  is  the  seller  or  buyer  oli  his  own  account  are  directly 
conflicting  with  those  of  the  person  on  whose  account  he  buys 
or  sells.''  From  this  it  follows  that  the  appellants  had  not, 
according  to  the  general  principle,  the  right  to  purchase  the 
goods  of  their  principal  intrusted  to  them  for  the  purpose  of  sale 
to  third  parties.  The  exception  to  this  general  rule,  or,  as  Sngden 
terms  it,  restraint,  is  thus  expressed:  '^We  scarcely  need  add," 
say  they,  "that  a  purchase  by  a  trustee  of  his  cestui  que  trusty  eui 
juris,  provided  it  is  deliberately  agreed  or  understood  between 
them  that  the  relation  shall  be  considered  as  dissolved,  and 
there  is  a  clear  contract  ascertained  to  be  such,  after  a  jealous 
and  scrupulous  examination  of  all  the  circumstances,  and  it  is 
dear  that  the  cestui  que  trust  intended  that  the  trustee  should 
buy,  and  there  is  no  fraud,  no  concealment,  and  no  advantage 
taken  by  the  trustee  of  information  acquired  by  him  as  trustee, 
will  be  sustained  in  a  court  of  equity."  This  extract  from  the 
opinion  of  the  court  embraces  both  its  own  and  the  opinion  of 
Sir  Edward  Sugden.  And  our  late  court  of  appeals,  in  the  case 
already  referred  to,  of  Brooke  v.  Berry,  2  Gill.  99,  after  regretting 
that  the  inhibition  was  not  without  limitation,  say,  quoting  the 
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language  of  Justice  Story:  ''To  deal  validly  witH  their  principaLi 
in  any  cases,  except  where  there  is  the  most  entire  good  £uih, 
and  a  full  disclosure  of  all  facta  and  circumstanoeB,  mad  in  ab» 
■ence  of  all  undue  influence,  advantage,  or  imposition,''  is  not 
to  be  permitted. 

According  to  these  doctrines,  if  the  appellants,  withont  the 
knowledge  and  assent  of  their  principal,  purchased  or  took  to 
their  own  account  goods  intrusted  to  them  for  sale,  or,  with 
the  knowledge  and  assent  of  their  principal,  purchased  its  goods, 
the  principal  not  being  fully  and  thoroughly  advised  of  every 
fact  and  drcumstanoes  in  the  possession  of  the  agents,  such  sales 
are  invalid.  Whether  there  were  any  purchases  made  by  the  ap- 
pellants, unattended  by  these  indicia  of  perfect  good  faith,  is  a 
proper  subject  of  inquiry  for  the  court  to  which  this  cause  will 
be  remanded.  The  record  as  it  now  stands  discloses  nothing 
positive  on  this  head,  although  it  does  much  in  regard  to  the 
general  course  of  trade;  and  from  the  ordinary  turn  of  things,  ii 
is  inferred  by  witnesses  and  counsel  that  such  purchases  as  are 
unauthorized  by  law  were  made.  The  answers  of  the  appellants 
declare  everything  was  done  with  the  full  knowledge  and  ap- 
proval of  the  agent  of  the  appellee.  If  this  should  turn  out 
to  be  so,  and  that  there  was  a  free,  full,  and  frank  disclosure  of 
every  circumstance  connected  with  the  transactions,  and  a  total 
absence  of  all  fraud  and  concealment,  then  if  the  accounts  be- 
tween the  parties  be  properly  stated,  we  do  not  perceive  how, 
under  the  decisions  to  which  we  have  referred,  such  sales  can 
be  impeached  in  a  court  of  equity.  Whether  the  accounts  are 
properly  stated  is  not  for  us  to  decide;  that  is  more  properly 
the  business  of  a  book-keeper  or  accountant;  all  we  can  do  is 
to  point  out  the  principles  on  which  they  should  be  stated.  If 
the  items  composing  the  several  accounts  rendered,  and  the 
interest  thereon,  be  arithmetically  and  properly  averaged,  then 
the  result  is  precisely  the  same  as  though  the  interest  had  been 
computed  separately  on  each  item  from  its  true  date.  This  is  a 
mathematical  fact. 

With  these  views  we  dismiss  the  aj^ieal,  the  injunction  r^ 
maining  until  further  order  of  the  court. 

Appeal  dismissed* 

Akswxb  0A5V0T  BB  CoNStDKBBD  by  the  appelUto  ocurt  upon  aa  appMl 
from  an  order  granting  a  preliminary  injonotion  taken  nnder  itatnte:  Wagn^ . 
T.  Cohen,  46  Am.  Deo.  660,  note  664. 

Oir  MonoN  to  Dissolve  lyjUNcnoy,  all  objectiona  to  the  toffiotenoy  d 
tiM  answer  will  be  conaidered:  Oibson  v.   TUUm,  17  Am.  Dea  806.  and  boIs 
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810;  and  allegationfl  therem  can  be  regarded  only  to  far  as  they  aro  re- 
sponsive to  the  bill:  Hardy  v.  Summers^  32  Id.  167;  Yong  and  Bryan  ▼.  Jfe- 
Oormiek^  63  Id.  214,  and  citations  in  note  217.  That  defendant  mnst  answer 
fully,  see  Adams  r.  Hudaon  dmtUy  Bank^  64  Id.  469;  Burnley  y.  Cook,  60 
Id.  79. 

Iiff  Chancert,  PLADrnpip  is  Ehittlkd  to  Full  Answxr:  Prke  t.  Tyaim^ 
22  Am.  Deo.  279;  and  defendant  cannot  avail  himself  of  a  defense  not  pleaded: 
Cummimffa  ▼.  Ooieman,  62  Id.  402. 

Faotob's  Dimr  to  Aooouht:  See  extended  note  to  Bigekw  t.  Walkar^  56 
Am.  Deo.  161  et  seq. ;  and  that  accepting  factor's  final  acconnt  withoat  ob- 
jection discharges  him  from  further  liability,  see  Id.,  and  River  v.  OiUy^  19 
Id.  483. 

JuDOKKirr  CoHCLuam  as  vktwus  ^Aams,  whxh:  HcrUm  ▼.  CrUd^ 
fM^  65  Am.  Deo.  701;  DfMdt  ▼.  MigaO,  68  Id.  584,  and  citations  in  notes 

BuBDKir  or  Psoor  n  on  Paxtt  Aludouo  Fraud:  NkhoU  y.  PaiUn,  M 
Am.  Dea  713,  and  note;  BarOett  t.  Blake,  58  Id.  775,  and  note. 

Factor  cutnot  Drlitkr  Prinoipal's  Goods  ik  Pathxnt  or  ms  Owv 
Dnr:  Benny  v,  RKode$,  59  Am.  Dec.  293,  and  note  297. 

Party  oaknot  Umttr  Ofpositr  Charaotsr  or  Butxr  akd  SKZXRRt 
Remiek  t.  BuUerJUld,  64  Am.  Dea  316;  when  he  has  a  duty  to  perform  inoon- 
■istent  with  that  character:  Maryland  Jns,  Co.  t.  DaXrympU,  25  Md.  266| 
Kcma  T.  Shaffer,  27  Id.  90,  both  citing  the  principal  c^ae. 

iNBumciXNT  Answbr  is  No  Answer,  and  if  insnflSoient,  an  appeal  will 
be  dismissed:  Bladobum  r,  Crenqfurd,  22  Md.  456;  if  motion  is  made  in  the 
appellate  court:  Bell  r,  BlacUmm,  28  Id.  240,  both  citing  the  principal  case. 

Thr  frutcifal  oasr  is  cited  in  Anders  ▼.  Devriee,  26  Md.  226,  to  the 
point  that  a  judgment  prima/ade  imports  verity,  and  as  to  the  parties  to  it,  is 
conclusive,  unless  fraud  or  mistake  is  shown,  the  on  m  to  show  which  being  on 
those  who  seek  to  impeach  it.  In  Canton  Co,  of  Baltimore  v.  Northern  Cen- 
tral R.  R.  Co.,  21  Id.  293,  it  is  distinguished  on  the  point  as  to  what  constl* 
tutes  a  sufficient  answer,  and  is  said  to  differ  materially  from  that  case  in  this 
tespeot. 


Trieber  v.  Knabe. 

[IS  MiaTLAXD,  481.] 
PkAvo  IS  LiABLR  TO  Sbizurb  inn>RR  Distress  roB  Rent,  when  saeh  in* 

strament  belonging  to  party  is  hired  by  him  to  a  musio-teaoher,  uriia 

takes  it  to  the  hotel  where  he  boards  and  lodges. 
ExEMmoN  EROM  SEIZURE  UNDER  DISTRESS  does  Dot  extend  to  the  instm- 

ments  of  a  man's  trade  or  profession  not  in  use,  and  when  there  is  an  In- 

sufficiency  of  goods  on  the  premises  to  meet  the  distress^ 
It  is  No  OsjEcnoir  to  Charge  asked  for  by  party  that  he  asks  for 

than  he  is  entitled  to  upon  tho  faots  snbmitted  to  the  Jmiy. 

The  opinion  states  the  facts. 
J.  Hn  Garden^  for  the  appellant. 
T,  Devecmofif  for  the  appell< 
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By  Conrty  Lb  Gbandb,  0.  J.  This  is  an  action  of  replevin,  and 
comes  before  ns  on  the  raling  of  the  court  below  on  an  agreed 
statement  of  facts.  The  suit  inyolves  the  title  to  a  plana  The 
iacts  agreed  npon,  which  are  material  to  be  stated  for  the  de- 
daion  of  this  case,  may  be  thus  enumerated:  The  piano  in  con- 
troversy belonged  to  the  plaintiffs,  and  was  by  them  hired  to  one 
Btinebeckery  a  mnsio-teacher,  in  Oomberland^  in  the  sammer  or 
fkll  of  the  year  1854;  Stinebecker  boarded  and  lodged  with  one 
Helfelfinger,  the  keeper  of  the  Bevere  house,  and  the  tenant  of 
the  defendant.  The  Bevere  house  was  a  public  hoteL  After  the 
piano  had  been  for  some  time  in  the  room  occupied  by  Stine- 
becker, in  consequence  of  his  removal  to  a  smaller  room  in  the 
hotel,  the  piano  was  removed  to  the  private  family-room  of  Hel- 
felfinger,  and  there  remained  until,  in  the  month  of  February, 
1856,  it  was  taken  by  virtue  of  a  distress  for  rent  due  from  the 
tenant,  Helfelfinger,  to  his  landlord,  the  defendant.  It  is  ad- 
mitted the  distress  was  in  due  form,  and  also  ''  that  all  the 
property  on  the  premises  at  the  time  of  the  distress,  and  liable 
to  be  distrained,  was  not  sufficient  to  pay  the  whole  rent**  due. 
The  piano  was  sold  under  the  distress-warrant,  and  the  defendant 
became  the  purchaser  of  it 

The  question  which  arises  under  this  state  of  facts  is,  Was 
the  piano,  so  circumstanced,  under  the  law,  exempt  from  liabil- 
ity to  distress  for  rent!    We  are  of  the  opinion  it  was  not. 

We  have  carefully  examined  the  cases  referred  to  by  counsel 
in  argument,  and  duly  weighed  the  reasons  addressed  to  our 
judgments,  but  in  neither  do  we  discover  any  justification  for 
us,  as  a  court  in  Maryland,  to  decide  in  favor  of  the  exemption 
of  the  piano  from  liability.  As  a  general  principle,  all  movables 
found  on  the  demised  premises  are  subject  to  distress.  To  this 
there  are,  however,  some  exceptions,  and  the  question  in  the 
present  case  is.  Does  this  piano,  under  the  circumstances,  fall 
within  any  of  these  exceptions]  In  the  case  of  Simpson  v. 
Uartoppf  WiUes,  512,  Lord  Chief  Justice  Willes,  in  an  opL'^ion 
of  clearness  and  precision,  lays  down  the  whole  law  as  applica- 
ble to  what  is  and  what  is  not  liable  to  distress.  Afler  stating 
the  general  principles,  he  proceeded  as  follows  to  state  the  excep- 
tions to  it:  ''1.  Things  annexed  to  the  freehold;  2.  Things 
delivered  to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or 
employ;  3.  Cocks  or  sheaves  of  com;  4.  Beasts  of  the  plow, 
and  instruments  of  husbandry;  5.  The  instruments  of  a  man's 
trade  or  profession.    The  first  three  sorts    were  absolutely  frea 
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from  distresBy  and  ootdd  not  be  distrained^  eren  thotlgL  there 
were  no  other  goods  besides.  The  last  two  are  only  exempt 
$ub  modo;  that  is,  upon  a  supposition  that  there  is  sufficient  dia* 
tress  besides.'' 

From  the  rendition  of  the  judgment  in  Simptan  r.  Hcurtopp^ 
ntpra,  to  the  present  time,  the  correctness  of  the  opinion  of  the 
court  therein  has  never  been  questioned,  so  fieur  as  we  know, 
either  in  England  or  this  countrj.  The  most  that  has  been 
contended  for  is,  that  within  the  reason  and  principles  of  that. 
decision,  the  courts  are  authorized,  with  a  view  to  the  public 
good  and  convenience,  to  embrace  within  the  exceptions  to  the 
general  rule  a  large  class  of  cases  in  which  there  would  be  great 
hardship  and  serious  interruption  to  the  safe  dealings  of  the 
community,  if  they  were  not  so  included.  We  are  free  to  con- 
fess this  view  has  been  enforced  with  a  good  deal  of  sound  rea- 
soning and  good  sense.  It  rests  mainly  on  the  quuui  feudal 
origin  of  the  right  of  distress,  the  change  of  the  business  and 
intercourse  of  the  world  since  distress  became  a  part  of  the  law 
of  landlord  and  tenant,  and  the  facilities  which  an  enlightened 
policy  should  afford  to  the  meritorious  pursuits  of  life.  This 
aspect  of  the  question  the  curious  will  find  very  forcibly  put  by 
Baron  Parke,  in  MuspraU  v.  Gregory ^  1  Mee.  tfe  W.  650;  by  Jus- 
tice Bay,  in  Younghlood  v.  Lawry,  2  McCord,  39  [13  Am.  Dec.  698]; 
and  by  Chief  Justice  Gibson,  in  the  case  of  Riddle  v.  Welden,  5 
Whart  1.  We  refer  to  these  opinions  as  embracing  all  which, 
perhaps,  could  be  urged  in  furtherance  of  the  widening  of  the 
circle  of  exemption.  But,  as  we  have  already  in  effect  said,  we 
cannot  judicially,  in  the  present  state  of  the  law  of  Maryland, 
give  our  assent  to  them. 

If  the  present  case  can  be  brought  under  any  of  the  heads  or 
classes  of  exempted  articles  specified  by  Lord  Chief  Justice 
Willes,  it  must  be  tmder  the  fifth,  which  is,  ''the  instruments  of 
a  man's  trade  or  profession."  Now,  we  have  seen  this  freedom 
from  distress  is  not  absolute,  but  dependent  on  circumstances 
which  are  not  in  this  case;  the  article  was  not  in  use  as  an  in- 
strument of  trade  or  profession,  nor  was  there  a  sufficiency  of 
other  goods  on  the  premises  to  meet  in  full  the  distress.  In  the 
case  before  us  there  is  an  absence  of  both  of  those  ingredients, 
It  is  not  shown  by  the  agreed  statement  of  facts  that  this  piano, 
at  the  time  of  the  distress,  was  in  use  as  an  instrument  of  nro- 
fession,  nor  are  we  permitted  by  the  terms  of  the  submission  to 
infer  such  use  from  the  profession  of  music-teacher  of  the  hirer; 

and  besides,  it  is  expressly  stated  there  was  an  insufficiency  of 
Am.  Dm.  Vol.  hXJl-m 
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DtatuBRAam  Ltcludbs  Hisk  and  BlAnrmrAVCB  of  Crxw;  and  in  an  mctiaa 
for  delay  thron^^  the  ownen  haying  no  agent  at  the  port  from  whom  the 
oaptain  oan  receive  orders,  where  the  captain  has  to  pay  a  bonus  to  a 
crew,  which  he  discharges  in  consequence,  such  sum  cannot  be  claimed  in 
addition  to  the  demnrraga 

XxmrsB  or  Hmuro  Additional  Grxw  and  Port  CHAaan  nun  Fall  on 
Ohabtulbb,  where  there  is  no  one  from  whom  the  captain  oan  reoeiTe 
orders  at  the  port  of  destination,  and  he  is  ordered  away  by  the  govern- 
ment, and  sails  for  another  port,  where  he  is  compelled  to  pay  port 
charges,  and  hires  another  crew  at  additional  expense,  in  oooseqaenoe  of 
his  own  crew  leaving. 

brsTBVcnoN  PLAcnra  CoNSTRUonoN  on  Contbaot  at  Vabianoi  with  its 
plam  meaning  mast  be  refosed. 

SbOOND    GbaBTSR-FARTT    EXIOUTID  BT    OWNRB   AITBB  BrIAOB    OF    FntST 

does  not  relieve  the  charterer  from  the  consequences  flowing  from  their 
breach  of  the  first. 
TiUM  C0N8VMBD  IN  Bringing  Vsssel  Nsarkb  Homb  will  not  be  charged 
to  the  defendants,  where,  failing  to  obtain  a  cargo  at  the  port  of  destina- 
tion, according  to  the  terms  of  the  charter-party,  she  sails  to  another 
port  for  another  cargo. 

JUDOMBNT  WILL  BB  RbVBRSBD  ON  EXOXPTIONS  OF  PaBTT  APFBALINO  ONLT, 

though  in  finally  disposing  of  the  case  the  court  may  look  to  the  mling  of 
the  court  below  on  those  tendered  by  the  appellee. 

Whebx  Appbllant  cannot  SB  BBNBnTED  BT  Anotheb  Trial,  the  judg- 
ment will  not  be  reversed. 

Apfellatb  Court  will  Dboidb  Qitbstion  of  Amount  and  Lbt  Judoxbnt 
Stand,  instead  of  granting  new  trial,  where  the  error  is  as  to  a  mere  mat- 
ter of  figurss,  on  written  evidence  that  would  not  be  submitted  to  the 
Jury. 

Action  for  breach  of  a  charter-party.  The  material  facts  are 
Btated  in  the  opinion.  The  plaintiffs  prayed  the  following  in- 
stnictions:  1.  That  if  the  jury  find  the  facts  claimed  by  the 
plaintiffs  (substantially  the  conduct  of  the  captain  as  stated-  in 
the  opinion),  and  further,  that  the  captain  acted  in  good  faith  in 
making  the  contract  with  Barreda  it  Brother  on  December  3l8t, 
and  in  going  to  Callao,  and  in  executing  that  contract,  then  the 
plaintifiTs  were  entitled  to  demurrage  for  every  day's  detention, 
after  deducting  twenty-five  lay  days  from  the  time  the  bark  was 
ready  to  sail  from  San  Francisco  to  the  time  of  her  final  cleai^ 
ance  at  Callao  for  her  port  of  destination,  excluding  the  time  of 
sailing  from  San  Francisco  to  the  Lobos  islands;  and  that  in 
estimating  the  demurrage,  the  amount  stipulated  in  the  charter- 
party  was  priTna  faeie  evidence  of  the  proper  sum  to  be  al« 
lowed;  2.  That  on  the  arrival  of  the  ship  at  San  Franoifloo^  and 
the  non-reception  of  instructions  from  the  oharterersy  the  cost  of 
advertisement  by  the  captain  to  ascertain  whether  the  charterers 
had  an  agent  there,  and  of  a  marine  protest,  made    by  the  cap- 
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tain,  could  be  recovered;  3.  That  if  tbe  jurj  find  that  after  the 
arrival  of  the  vesael  at  San  Francisoo  and  the  discharge  of  her 
cai^Oy  the  captain,  having  received  a  copy  of  the  charter-party, 
hired  another  crew  for  the  voyage  laid  out  therein,  but  in  con- 
sequence of  the  non-reception  of  instructions  he  was  compelled 
to  dischaige  them  and  pay  them  a  bonus,  such  bonus  could  be 
recovered;  4.  That  if  the  jury  find  that  on  receiving  his  in- 
Btructions,  October  7th,  to  sail  to  the  Lobos  islands,  he  shipped  a 
crew  which  left  him  at  Gallao,  on  his  going  there  from  the 
islands,  and  that  he  was  compelled  to  ship  an  extra  crew  at  extra 
expense,  such  additional  expense  could  be  recovered;  5.  That 
the  port  charges  he  had  to  pay  at  Callao  could  be  recovered; 
6.  That  on  the  arrival  of  the  bark  at  Baltimore,  if  Barreda  k 
Brother  claimed  the  benefit  of  the  charter-party  of  October  20th, 
the  captain  was  justified  in  settling  with  them  according  to  the 
terms  of  that  contract  instead  of  that  of  Deo.  31;  and  that 
the  defendants  are  entitled  to  be  credited  with  the  sum  of  fifteen 
dollars  per  ton  only,  and  not  with  twenty  dollars  per  ton;  7.  If 
the  jury  find  the  captain  was  ready  to  sail  September  17th^ 
and  received  no  orders  until  October  7th,  the  jury  could  allow 
such  sum,  less  than  thirty  dollars  per  day,  they  thought  proper 
to  compeasate  the  plaintifis  for  the  damages  sustained  in  conse- 
quence of  defendant's  failure  to  give  instructions  on  September 
17th  and  till  October  7th,  excluding  the  bonus  allowed  the 
crew;  8.  That  if  the  jury  believe  that  the  captain  had  a  crew 
ready  for  the  voyage  laid  out  in  the  charter-party,  which  in  con- 
sequence of  not  receiving  instructions  he  discharged,  they  may 
allow  damages  proper  to  compensate  him  for  the  delay  in  San 
Francisco  while  getting  ready  to  sail  after  the  notice  of  October 
7th.  The  defendants  prayed  for  the  following  iustructions:  1.  That 
by  the  charter-party  the  defendants  were  entitled  to  twenty-five 
days  after  the  discharge  in  San  Francisoo  in  which  to  give 
orders  at  that  port  to  the  master  to  proceed  on  the  voyage;  2. 
That  no  damage  for  demurrage  for  delay  at  San  FranoiBco  can 
be  claimed  during  the  time  the  captain  was  waiting  to  procoro 
a  crew,  or  for  advices  from  lus  owners;  3.  Tne  instruction 
claimed,  substantially,  that  the  defendants  were  entitled  to  an 
allowance  according  to  the  terms  of  the  December  charter;  4. 
That  no  damage  can  be  recovered  for  any  delay  after  the  charter- 
party  of  October  20th;  5.  That  damages  previous  to  the  execu- 
tion of  the  charter-party  of  October  20th  cannot  be  recovered, 
except  such  as  occurred  at  San  Francisco  after  the  discharge  of 
the  cargo  by  reason  of  the  detention  of  the  vessel  there  awaiting 
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the  defendants'   order;  and  that  under  the  charter-parly  of  June 
19th  plaintiffs  were  boond  to  have  a  crew  readj,  in  order  that  tho 
vessel  might  sail  as  soon  as  she  discharged  her  cargo  and  received 
orders;     6.    That  if   the  twenty-five  lay  days  had  not  nm  out 
between  the  time  of  the  dischai^  at  San  Francisco  and  the  time 
when  the  master  received  instructions  to  proceed,  aiid  the  juiy 
shall  further  find  that  after  this  last  period  the  vessel  was  delayed 
there   to  ship  a  crew  and  await  the  owners'  instructions  until 
after  October   20th,   the  plaintifis   are    not    entitled  to   reoover; 
7.   That  demurrage  for  any  part  of  the  voyage  between  the  Lobos 
islands  and  Callao,  which  was  no  loss  to  the  vessel  in  performing 
the  voyage  contracted  for  under  the  charter-party  of  June  19th, 
-oould  not  be  recovered      The  court  granted    all    the   plaintiffs' 
prayers  except  the  sixth,  and  rejected  all  the  defendants'  prayers 
except  the  second  and  third.     Yerdict  for  the  plaintiffs.     The  de> 
fendants  appealed. 

Stewart  Broum  and  T,  W,  Brune^  for  the  appellants. 

•  A,  S,  Ridgely  aryd  G,  J.  M.  Gwinn^  contra. 

j£y  Court,  Tuck,  J.  This  is  an  action  by  the  owners  against 
the  charterers  of  a  bark  to  recover  damages  for  the  non-per- 
formance of  a  charter-party  entered  into  on  the  nineteenth  of 
June,  1852,  while  the  vessel  was  on  her  way  from  Frankfort  to 
San  Francisco.  It  stipulates  that  the  "bark  shall  sail  imme- 
diately, as  soon  as  she  has  discharged  her  pi^esent  outward  cargo 
at  San  Francisco,  to  one  of  the  guano  islands  on  the  west  coast 
of  South  America,  between  latitude  1  and  15  south,  as  he  (the 
captain)  shall  be  directed  by  the  charterer  or  his  agent  at  San 
Francisco,  for  ordera  to  be  furnished  him  there,  at  said  island^ 
by  charterer  or  his  a£;ent»  to  take  thence,  or  thence  and  from  an 
adjacent  island,-  a  cargo  of  guano,  as  may  be  directed."  It  also 
provides  for  twenty-five  running  days,  exclusive  of  Sundays,  to 
receive  the  cargo;  and  for  demurrage,  at  the  rate  of  thirty 
dollars  ])er  day  beyond  the  lay  days.  The  freight  agreed  upon 
was  fourteen  dollars  per  ton  of  two  thousand  two  hundred  and 
forty  t>ounds. 

The  vessel  reached  San  Francisco  on  the  seventh  of  Septem- 
ber, and  was  ready  to  sail  again  on  the  fourteenth  of  that  months 
but  the  captain,  not  finding  orders  there  from  the  charterers,  aa 
contemplated  by  the  contract,  remained  until  the  twenty-sixth 
of  October,  when  he  sailed  for  the  Lobos  islands,  according  to 
their  instructions,  which  he  had  rcceived  on  the  seventh.  Ex- 
penses wei'e  incurred  at  San  Francisco,  which,  the  plainiifTs  say. 
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resulted  &om  ihe  failure  of  the  defendants  to  tumish  orders 
when  the  vessel  was  readj  to  sail,  on  the  fourteenth  of  Septem- 
ber; these,  as  well  as  for  the  delay,  thej  claim  as  part  of  their 

When  the  captain  arrived  at  the  Lobos  islands,  on  the  thir- 
teenth of  December,  he  found  no  orders  there,  nor  any  person 
to  represent  the  charterers,  and  being  notified  by  an  officer  of 
the  Peruvian  government  that  he  could  not  anchor  nor  go  on 
shore,  he  sailed  the  same  day  for  Gallao  and  Lima,  in  search  of 
freight,  where  on  the  thirteenth  of  December  he  chartered  the 
vessel  to  Barreda  &  Brother,  for  a  cargo  of  guano  at  the  Chincha 
islands.  The  vessel  proceeded  on  the  voyage,  took  in  cargo, 
and  returned  to  Gallao  for  clearance,  that  being  the  port  of  the 
Chinchas,  and  sailed  thence  for  Hampton  Roads.  During  the 
passsges  from  the  Lobos  islands  to  Callao,  thence  to  the  Chin- 
chas, and  again  to  Gallao,  and  while  i-emaining  at  the  latter 
port,  other  expenditures  were  made  by  the  captain,  in  respect 
to  which,  also,  and  for  the  vessel's  delay,  the  plaintiffs  seek  to 
recover  damages,  as  having  resulted  from  the  defendants'  failure 
to  supply  orders  at  the  Lobos  islands. 

Li  the  mean  time,  on  the  twentieth  of  October,  the  agents  of 
the  owners  at  New  Tork  had  made  a  cliarter  of  the  vessel  to  Bar- 
reda &  Brother,  for  a  cargo  of  guano  from  the  Chincha  islands, 
in  which,  as  in  that  of  June,  she  was  said  to  be  on  her  way  to 
San  Francisco.  This  charter  was  delivered  to  the  captain  on 
the  day  he  had  completed  his  loading  at  the  Chinchas,  under  the 
charter  of  December,  and  on  arrival  at  Baltimore  he  settled  tlie 
freight  with  Barreda  &  Brother,  at  fifteen  dollars  per  ton  of  two 
thousand  pounds,  according  to  the  October  charter,  without  re- 
ceiving anything  additional,  as  provided  by  the  Lima  charter  of 
December,  by  which  he  was  to  have  received  twenty  dollars  per 
ton  of  two  thousand  pounds;  and  which  he  then  canceled. 

The  cause  was  tried  upon  an  agreement  as  to  the  pleadings 
and  the  verdict  and  judgment  were  for  the  owners.  The  plain- 
tifis  offered  eight  prayers,  all  of  which  were  granted  except  tlie 
sixth;  and  the  defendants  offered  seven,  all  of  which  were  refused 
except  the  second  and  third.  By  the  second  they  were  allowed 
a  deduction  for  the  time  spent  at  San  Francisco  while  the  cap- 
tain was  procuring  a  crew  and  waiting  to  hear  from  the  owners. 
By  granting  the  defendants'  third  prayer,  the  court  held  that 
they  were  entitled  to  an  allowance  for  the  fi*eight  agreed  to  be 
paid  by  the  December  charter,  having  denied,  by  rejecting  the 
plaintiffs'  sixth,   that   the  freighters  should  be  held  to  the    char* 
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ter  of  Ootober,  in  aaoertaining  the  freight  earned  by  the  new 
voyage.  The  defendants  appealed  from  the  rulings  against 
them,  but  the  plaintifTs'  exceptions  were  not  brought  before  us 
by  an  appeal  on  their  part. 

Before  oonsideiing  the  questions  presented  by  the  testimony 
offered  at  the  trial,  we  must  dispose  of  a  point  made  on  the  part 
of  the  charterers,  which,  if  ruled  with  them,  would  determine 
the  controversy.  It  is  contended  that  this  voyage  was  com- 
menced after  Mr.  Webster,  as  secretary  of  state,  had  written  to 
James  W.  Jewett,  stating  that  dtifens  of  the  United  States 
might  visit  the  Lobos  islands  for  the  purpose  of  obtaining 
guano,  and  that  this  government  would  protect  them  in  making 
such  efforts;  and  that  the  department  having  aflerwards  taken 
a  different  view  of  the  subject,  as  indicated  by  its  subsequent 
correspondence,  and  warned  the  merchant  marine  of  the  coun- 
try that  all  such  enterprises  would  be  undertaken  at  the  peril 
of  the  parties  engaged,  this  contract  became  illegal,  and  no  re- 
covery can  be  had  upon  it. 

We  are  of  opinion  that  this  view  ought  not  to  have  such  influ- 
ence upon  the  case,  even  conceding  that  the  correspondence, 
which  is  not  in  the  record,  should  be  judicially  noticed  by  the 
court  There  is  nothing  in  the  charter  to  show  that  the  voyage 
was  projected  in  consequence  of  the  information  received  at  the 
state  department.  The  Lobos  islands  are  not  mentioned,  nor  is 
there  anything  to  indicate  that  it  was  made  with  reference  to  them 
alone.  The  guano  might  have  been  obtained  at  any  of  the 
islands  on  the  west  coast  between  one  and  fifteen  degrees  south. 
If,  as  was  said,  we  must  assume  that  the  Lobos  islands  are  within 
these  degrees,  we  cannot  ignore  the  existence  of  other  guano 
islands,  in  latitudes  within  the  terms  of  the  contract,  with  refer- 
ence to  which  it  might  be  argued  that  the  parties  had  under- 
taken the  venture. 

But  aside  from  this  consideration,  we  are  to  deal  with  the  ques- 
tion according  to  the  actual  condition  of  the  Lobos  islands,  with- 
out regard  to  what  the  parties  may  have  supposed  it  to  be.  If  the 
defendants  were  misled  by  the  officers  of  this  government,  they 
cannot,  on  that  ground,  claim  immunity  from  the  obligationa 
they  have  incurred  to  the  plaintiffs.  It  was  competent  for  them 
to  have  made  their  liability  depend  on  the  political  stahu  of  the 
Lobos  islands,  or  on  the  captain's  being  able  to  load  his  vessel 
there.  As  the  instrument  contains  no  saving  cUuse  to  meet  the 
contingency  that  did  happen,  the  case  must  be  governed  by  the 
general  rules  applicable  to  such  contracts,  which  are  thus  statejl 


Jan.  1859.]  Bbnson  v.  Atwood.  617 

by  Lord  EUenboroagh  in  Barker  v.  Hodgsany  3  Man.  k  Sel.  267, 
where  the  charterer  pleaded  that  he  could  not  load  the  ship  at 
the  port,  becanae  there  prevailed  a  pestilent  disease,  in  oons^ 
quence  of  which  all  intercourse  was  interdicted  bj  the  author- 
ities of  the  place.  *^  Perhaps  it  is  too  much  to  saj  that  the 
freighter  was  compelled  to  load  his  cargo,  but  if  he  was  unable 
to  do  the  thing,  is  he  not  answerable  fop  it  upon  his  covenant) 
Is  not  the  freighter  the  adventurer  who  chalks  out  the  voyage, 
and  is  to  furnish,  at  all  events,  the  subject  matter  of  which 
freight  is  to  accrue)  The  question  here  is  on  which  side  the 
burden  is  to  falL  If,  indeed,  the  performance  of  this  covenant 
had  been  rendered  unlawful  by  the  government  of  this  country, 
the  contract  would  have  been  dissolved  on  both  sides,  and  this 
defendant,  inasmuch  as  he  has  thus  been  compelled  to  abandon 
his  contract,  would  have  been  excused  for  the  non-performance 
of  it,  and  not  liable  to  damages.  But  if,  in  consequence  of  events 
which  happen  at  a  foreign  port,  the  freighter  is  prevented  from 
furnishing  a  loading  there,  which  he  has  contracted  to  furnish, 
the  contract  is  neither  dissolved,  nor  is  he  excused  for  not  per^ 
forming  it,  but  must  answer  in  damages."  The  same  principle 
has  been  applied  in  several  cases  of  similar  character,  and  it 
may  now  be  considered  the  established  doctrine,  where  the  con- 
tract does  not  provide  against  such  a  contingency  as  the  pro- 
hibition by  a  foreign  government  to  export  the  stipulated  cargo: 
Blight  V.  Fagej  3  Bos.  &  Pul.  295,  note;  Atkinson  v.  RitchM^  10 
East,  530;  Abbott  on  Shipping,  ed.  1846,  310,  597;  Smith's 
Merc.  Law,  315;  Parsons's  Merc.  Law,  365;  BandaU  v.  Lynehy  2 
Camp.  356;  Puller  v.  HaUiday,  12  East,  494;  Leer  v.  Totes,  3 
Taunt.  387;  Sjoerds  v.  Luecombe,  16  East,  201;  Flanders's  Mari- 
time Law,  sec.  233. 

It  must  be  borne  in  mind  that  the  suit  is  not  to  recover 
freight  actually  earned,  according  to  the  charter-party,  but 
damages  for  violation  of  the  contract,  on  the  part  of  the 
freighters,  in  not  supplying  a  cai*go.  In  such  cases  the  law 
leaves  the  amount  to  be  ascertained  by  a  jury,  according  to  the 
liberal  principles  of  interpretation  usually  applied  to  oommeroial 
contracts,  upon  consideration  of  all  the  ciroumstanoes,  and  of 
the  real  injury  sustained  by  the  owners,  which  cannot  be  settled 
properly  by  positive  rules;  and  as  this  daim  arose  from  the  de- 
fault of  the  charterers,  in  the  first  instance  at  Ban  Francisco, 
and  afterwards  at  the  Lobes  islands,  it  is  but  just  and  reason- 
able that  they  should  make  good  any  loss  that  may  be  fairly 
attributed  to  such  failure:  Abbott  on  Shipping,  c.  8;  3  Kent^a 
Com.  218,  219;  GUes  v.  Brig  Cpntkia,  1  Pet  0.  0.  207. 
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In  passing  upon  the  first  prayer  of  the  plaintiffs,  the  court 
was  certainly  'right  in  saying  that  the  captain,  in  the  fdtuation 
in  which  he  was  placed  at  the  Lobos  islands,  was  at  liberty  to 
act  upon  his  best  judgment  for  the  interest  of  all  concerned, 
and  obtain  a  cai^.  at  another  place,  as  he  did.  It  would  have 
been  against  the  interest  of  owners  and  charterers,  and  incon- 
sistent with  his  duty  to  both,  to  have  remained  there  longir  than 
was  necessary  to  have  ascertained  whether  the  guano  could  be 
procured.  On  being  ordered  off,  he  had  no  alternative  but  to 
steer  for  another  port:  BUght  v.  Page^  supra.  The  law  does  not 
allow  the  captain  to  come  home  without  endeavors  to  freight 
his  vessel,  immediately  on  ascertaining  that  the  cai^  cannot  be 
furnished  according  to  the  charter;  nor  to  remain  the  whole 
time  appointed,  and  chaige  the  merchant  with  demurrage. 
Acting  for  the  interest  of  all  concerned,  under  the  circumstances 
by  which  he  may  find  himself  surrounded,  he  must  use  efforts 
to  make  the  vessel  earn  as  much  as  he  can,  so  as  to  diminish 
the  loss  to  the  party  who  may  ultimately  suffer  by  the  flBdlurs 
to  obtain  the  stipulated  cai^o:  Abbott  on  Shipping,  597;  Smith's 
Merc.  Law.  284. 

We  are  also  of  opinion  that  the  plaintiffs  were  entitled  to  re- 
cover for  the  delay  of  the  bark  at  San  Francisco,  so  fax  as  that 
delay  was  caused  by  the  failure  of  the  defendants  to  furnish 
orders  there  for  the  prosecution  of  the  voyage,  and  for  the  loss 
of  time  between  the  arrival  at  the  Lobos  islands  and  the  final 
departure  from  Callao,  if  the  captain  acted  in  good  faith,  and 
with  due  diligence  and  care;  for  if  the  new  voyage  was  occa- 
sioned by  the  default  of  the  defendants,  and  took  more  time, 
the  owners  should  be  compensated  for  such  additional  use  of 
their  vessel,  which  would  be  for  the  whole  time  between  the 
arrival  at  the  Lobos  islands  and  the  final  departure  from  Callao, 
after  deducting  the  lay  days,  and  so  much  as  was  consumed  in 
bringing  the  vessel  nearer  home,  if  there  had  been  proof  that 
such  was  the  course  of  the  new  voyage. 

In  estimating  the  damage  for  delay  and  loss  of  time,  the  sum 
agreed  upon  as  demurrage  was  properly  left  to  the  jury  as  prima 
fade  evidence.  Some  criterion  must  be  observed,  and  consid- 
ering the  difficulty  of  procuring  witnesses  in  such  cases,  courts 
should  adopt  that  which  appears  to  be  the  most  convenient  rule. 
This  principle  was  adopted  by  Lord  EUenborough,  in  the  case 
of  Mo<yrsmn  v.  Belly  2  Camp.  616,  as  a  rule  both  of  convenience 
and  justice;  open  to  the  ship-owner  to  show  that  more  damage 
was  sustained,  and  to  the  freighter  to  show  that  there  was  less: 
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Abbott  on  Sliippingy  pt.  4,  &  3,  sec.  3,  306.  But  here  there 
was  an  allowance  bj  the  contract  of  twentj-five  running  days, 
exclusive  of  Sundays,  at  the  place  of  loading.  The  prayer 
allowed  only  twenty-five  lay  days.  Considering  the  fourth  and 
fifteenth  articles  of  the  charter-party  together,  we  think  the  lay 
days  excluded  Sundays,  and  that  the  prayer  was  erroneous  in 
restricting  the  jury  to  an  allowance  of  twenty-five:  Id.,  sea  2; 
Brovon  v.  Johnson,  10  Mee.  &  W,  331 ;  Smith's  Merc.  Law,  283. 
The  owners  agreed  to  allow  certain  days  for  loading,  if  the 
Toyage  had  been  according  to  the  contract.  As  they  are  chain- 
ing the  defendants  for  the  extra  time  in  obtaining  another  cargo, 
it  is  not  unreasonable  that  the  same  allowance  be  made.  It 
has  been  decided  that  a  substitution,  by  mutual  consent,  of  a 
new  port  for  that  named  in  the  charter-party,  without  mention 
of  lay  days,  will  not  affect  the  lay  days  stipulated  for  in  the 
original  contract:  Smith's  Merc  Iaw,  284;  Jackson  v.  OMofway, 
5  Bing.  N.  0.  71,  35  Eng.  Com.  L.  34.  The  same  principle  should 
apply  here,  especially  as  the  cargo  actually  obtained  was  of  the 
same  article  as  that  with  which  the  defendants  had  agreed  to  load 
the  vesseL  The  fairness  of  the  allowance  is  shown  by  the  fact 
that  the  charter-party  made  by  the  captain  at  the  clearance  port 
of  these  islands  allows  twenty-five  working  days,  those  of  bad 
weather  and  hinderances  excepted.  In  tMs  respect  the  prayer  was 
erroneous. 

We  need  not  inquire,  nor  do  we  intimate,  whether  this  prayer  was 
too  broad  in  its  scope,  in  not  allowing  the  defendants  a  deduction 
for  the  vessel's  delay  at  San  Francisco  while  the  captain  was  waiting 
to  procure  a  crew  and  for  advices  from  his  owners,  because,  if  the 
defendants'  pretensions  be  well  founded,  they  had  the  benefit  of  that 
view  of  the  case  by  the  granting  of  their  second  prayer;  and  this 
instruction  would  not,  on  this  ground,  be  reversed  on  their  appeal, 
whatever  might  be  the  result  if  the  points  were  before  us  on  the  ex- 
ceptions of  the  plaintiffs. 

2.  There  was  no  error  in  granting  the  second  prayer.  The  defend- 
ants having  failed  to  send  orders  in  time  to  San  Francisco,  and  the 
captain  being  ready  to  sail  before  they  arrived,  the  means  he  em- 
ployed to  obtain  information  were  proper,  and  the  expense  should  be 
paid  by  the  party  in  default.  It  was  not  covered  by  the  demurrage 
allowed  in  the  first  prayer. 

3.  The  demurrage  included  the  hire  and  maintenance  of 
the  crew.  If  the  captain,  in  the  exercise  of  his  discretion, 
discharged  his  crew,  we  do  not  think  the  owners  can  claim,  in 
addition  to  the  demurrage,   the    expense  or    bonus  paid  as  the 
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condition  of  releasing  the  captain  from  liia  oontract  with  tba 
seamen.  If  by  this  prayer  the  plaintiffii  meant  to  claim  this 
sum  in  addition  to  the  demurrage,  it  was  erroneous  in  point  ol 
law,  and  if  such  was  not  the  design,  the  proposition  should 
have  been  stated  in  terms  less  liable  to  mislead  the  jury. 

4  and  5.  In  sailing  from  San  Francisco,  the  captain  acted  in 
execution  of  the  defendants'  instructions.  If  on  their  failure  to 
furnish  orders  at  the  Lobos  islands  it  became  necessaiy  to  sail  for 
another  port^  for  which  the  crew  had  not  been  shipped,  and  they 
insisted  on  being  discharged,  the  captain  had  no  alternative 
but  to  engage  another  crew.  The  additional  expense  is  not  cov- 
ered by  demurrage,  and  must  fall  on  the  charterers.  The  same 
principle  must  apply  to  the  port  charges  at  CSallao,  if  incuired 
in  the  prosecution  of  the  new  voyage  undertaken  in  part  for  their 
benefit,  and  by  reason  of  their  default  The  fourth  and  fifth 
prayers  therefore  were  properly  granted. 

7  and  8.  The  seventh  and  eighth  prayers  state  the  law  oor- 
lecUy,  if  they  are  understood  as  not  allowing  the  plaintiffs  the 
expenses  therein  mentioned,  in  addition  to  the  demurrage,  whidi 
is  the  interpretation  of  the  plaintiffs'  coonsel,  and  which  we 
consider  the  correct  view.  Thus  construed,  they  merely  charge 
the  defendants  with  items  of  actual  loss  or  damage  aooording  to 
the  principle  of  Moonom  v.  BeU^  2  Oamp.  616.  But  if  then 
sums  were  claimed  in  addition  to  the  demurrage,  they  ought  not 
to  be  allowed. 

We  are  next  to  consider  those  of  the  defendants*  pfayers 
which  were  refused. 

The  first  placed  upon  the  oontract  a  construction  at  varianoe 
with  its  plain  meaning.  The  lay  days  were  allowed  for  loadings 
and  not  for  orders  at  San  iVancisoo,  and  were  properly  deducted 
by  the  first  prayer  from  the  whole  time.  The  defendants  wwe 
not  injured  by  the  refusal  of  this  prayer,  even  if  its  prqpoeitiaDi 
of  law  were  correct. 

The  fourth  was  well  refused.  It  is  not  pretended  that  the 
December  charter  discharged  that  of  June;  why  should  that  of 
October  have  such  efifeott  They  were  both  executed  after  d^ 
fault  by  the  charterers,  when  the  vessel  was  liable  to  be  char- 
tered. Whatever  influence  such  act  of  an  owner  might  have  on 
the  first  charter,  before  a  breach  by  the  merchant^  we  are  veiy 
certain  that  it  cannot  discharge  him  from  all  the  oonsequeiioei 
of  his  own  violation  of  contract,  previously  committed,  aa  pn^ 
posed  by  this  prayer. 

6  and  6.     These  prayers  are   based  on  the  idea  that  if  tiM 
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charter  of  October  did  not  of  itself  release  the  merchaats  from  their 
liability  on  the  contract  of  June,  yet,  in  connection  with  the  facta 
enumerated  in  the  fifth  prayer,  it  ought  to  reduce  the  damages ;  and 
in  connection  with  certain  other  facts  stated  in  the  sixth,  ought  to 
discharge  the  defendants  altogether. 

To  neither  of  these  propositions  can  we  asseiity  because  the 
owners  had  the  right  to  make  another  charter  to  save  themselves, 
and  thereby  benefit  the  defendants,  and  its  mere  execution  canrot 
have  the  efiect,  either  of  releasing  the  first  charter,  or  of  reducing 
the  amount  of  the  verdict.  What  was  done  under  that  contract 
between  the  owners  and  the  Messrs.  Barreda  may  be  important  in 
ascertaining  the  amount  of  loss  to  the  plaintiffs;  but  the  mere 
making  of  the  contract  can  have  no  effect  on  their  claim. 

7.  The  seventh  was  not  sustained  by  any  evidence,  unless  the 
jury  might  be  presumed  to  have  knowledge  of  these  places,  aud 
their  relative  positions  and  distances,  as  well  as  the  customary 
course  of  such  voyages.  We  have  said,  in  discussing  the  plaintiffs' 
first  prayer,  that  the  defendants  ought  not  be  charged  with  the 
time,  if  any,  consumed,  in  bringing  the  vessel  nearer  home.  For  so 
much  of  the  time  she  may  be  considered  as  having  performed  only 
what  the  owners  had  contracted  she  should  do,  without  any  loss  to 
them  by  default  of  the  defendants. 

This  being  the  appeal  of  the  defendants,  we  must  confine  our- 
selves for  the  reversal  of  the  judgment  to  their  exceptions.  In 
finally  disposing  of  the  case,  however,  we  may  look  to  the  rul- 
ing of  the  court  below  on  those  tendered  by  the  plaintiffs, 
though  we  cannot  reverse  the  judgment  for  their  benefit,  as 
they  have  not  appealed.  Nor,  indeed,  will  a  judgment  be  re- 
versed on  the  appellants'  exceptions  where  the  court  can  see  that 
they  will  not  be  benefited  by  another  triaL  This  we  take  to  be 
the  condition  of  the  present  record.  We  have  expressed  our 
dissent  from  the  judgment  below  on  the  first  and  third  prayers 
of  the  plaintiff's,  which  would  entitle  the  defendants  to  a  deduc- 
tion from  the  items  therein  mentioned  not  previously  allowed; 
but  my  brother  judges  are  of  opinion  that  the  court  erred  in 
refusing  the  plaintiffs'  sixth  prayer,  and  in  granting  the  defend- 
ants' third,  whereby  they  had  the  benefit  of  the  freight  stipulated 
in  the  December  charter.  Upon  a  procedendo  they  would  be 
allowed  a  deduction  only  at  the  rate  of  the  October  charter  (for 
the  court  would  not  send  the  record  back  without  an  expression 
of  their  views  on  this  disputed  point),  and  as  the  difference  be- 
tween them  is  greater  than  the  amounts  gained  by  the  defend- 
antB  on  their  appeal,  the  verdict  could  not  be  less,  but  consider- 
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ably  more  than  the  amount  already  reooTered  against  them.  So 
(ar  as  the  difference  between  the  charters  is  mrolTedy  in  thia  view 
of  the  dkae,  the  result  is  a  mere  matter  of  figures  on  written  0Ti- 
denoe,  and  nothing  on  that  point  will  be  left  for  the  jory.  We 
may,  therefore,  without  assuming  any  facts  which  the  jury  ocig:hi 
to  pass  upon,  decide  the  question  of  amounts,  and  let  the  judg. 
ment  stand:  Emery  v.  OwingM^  6  Gill,  191;  RoUmon  ▼•  Carmn^  8 
Md.  226;  DuvaU  r.  Farmer^  Bank,  9  Gill  &  J.  31,  51. 
Judgment  afBnned. 

ERaomyus  Iirentuonom  amm  hot  Gubxd  bt  CoaxBcr  AocoMPAHmra 
Qns:  Hkbmm  ▼.  Or^lm,  Si  Am.  Dea  124 

Erbobs  hot  PaxjuDicf al  akx  No  Gbouvds  ids  RanssAi.:  RoekkiB  ▼. 
Bpraggs,  €8  Am.  Dea  607;  Xnccu  ▼.  New  Bedford  etc  J?.  B.  Co.,  66  Id.  406$ 
SalUnutaU  ▼.  BUey,  65  Id.  3M;  Westam  Stage  Co,  v.  WaOter^  Id.  78a 

EbRONIOUS  JUTXiWOT  AGAINST  PlAIIITZFF  WILL   NOT  BB  RbTBBSKD  whOD 

the  court  can  see  from  the  whole  record  that  upon  a  second  trial  he  can&ot 
amead  the  apparent  defects;  otherwise  if  he  can:  Crochet  t.  Jfaaa,  26  Am. 
De&684. 


Peters  v.  League. 

[13  MAaTLAJtD,  68.] 

JTunoMBNT  or  Condbmnation  op  Attached  Pbopbbtt  will  not  bb  En- 
joined on  the  ground  of  surprise,  whera  the  process  of  attachment  was 
in  fact  served  on  a  party,  and  he  might  have  made  all  proper  defenses. 

Validitt  of  Jutwment  cannot  bk  Collaterally  Ixqcired  into  in  a  pro- 
ceeding to  enjoin  a  judgment  of  condemnation  of  property  attached  nnder 
such  judgment. 

Bbbvice  of  Process  on  Pritilegbd  Person  is  not  valid;  it  is  treated  as  an 
irregularity,  which  may  be  waived. 

EQumr  will  not  Enjoin  Judgment  of  Condemnation  of  attached  prop- 
erty on  the  ground  that  the  person  upon  whom  the  attachment  was 
Berved  was  privileged  from  service  on  account  of  being  at  the  time  en- 
gaged in  the  discharge  of  lus  duties  as  a  member  of  one  of  the  councils  of 
Baltimore. 

Peiyileoe  in  Respect  to  Place  of  service  of  attachment  process  does  not 
avoid  it,  as  where  it  was  served  on  a  number  of  one  of  the  councils  of 
Baltimore  in  the  council-chamber. 

Bill  for  an  injunction,  alleging  that  the  defendant,  having 
obtained  a  judgment  against  one  Luke  League,  caused  an  attach- 
ment to  be  issued,  which  was  served  on  the  complainant  as  gar- 
nishee; that  a  judgment  of  condemnation  was  rendered  without 
eomplainant's  knowledge,  and  a^.  fa,  was  issued  and  levied  on 
property.      The  bill  fui-ther   alleged  that   the   attachment 
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never  served  on  complainant,  and  that  he  had  no  notice  thereof; 
that  if  he  had  had  notice  he  could  have  shown  that  he  had  never 
had  any  credits  of  League  in  his  possession;  that  complainant 
was  a  member  of  the  city  council  of  Baltimore;  that  durin^r  one 
of  its  sessions,  while  he  was  busy  in  discharging  his  duties  as 
Buch,  and  about  to  take  part  in  debate,  the  constable  appn>ached 
him  and  said  that  he  had  a  writ  for  him,  whereupon  the  com- 
plainant replied  that  that  was  no  place  to  serve  it,  and  directed 
him  to  his  place  of  business;  that  the  oonstaljle  then  left  the 
place  without  giving  him  any  idea  of  the  purport  of  the  writ; 
that  he  expected  the  constable  would  call  at  his  place  of  buai- 
ness  aad  serve  the  writ,  but  that  he  never  called,  and  never  gave 
the  complainant  any  idea  as  to  its  contents  or  nature;  that  he 
remained  in  ignorance  thereof  and  of  the  proceedings  there- 
under until  after  the  judgment  of  condemnation.  The  injuno- 
tdon  was  issued  and  testimony  was  taken.  Jefiers,  the  constable, 
testified  that  he  received  the  attachment  with  directions  to  serve 
it  on  the  complainant;  that  he  called  at  his  place  of  business, 
and  he  not  being  in,  his  clerk  directed  him  to  the  council-cham- 
ber; that  he  went  there  and  found  the  complainant,  told  him 
the  object  of  his  visit,  and  handed  him  the  attachment;  that 
the  latter  read  it,  made  a  note  of  the  return  day,  and  said  he 
would  attend  to  it;  witness  th6n  called  the  attention  of  two 
others  to  it,  and  returned  the  attachment  as  served  in  their 
presence.  The  court  dissolved  the  injunction,  and  the  com- 
plainant appealed. 

T,  Y,  Walsh,  for  the  appellant. 
Z.  F,  Bam/,  contrck 

By  Court,  Tuck,  J.  The  evidence  shows  that  the  process 
of  attachment  was  in  fact  served  on  the  appellant;  there  is 
herefore  no  jurisdiction  for  enjoining  the  execution  on  tb# 
ground  of  surprise  in  obtaining  the  judgment  of  condemnation, 
lie  might  have  made  all  proper  defenses  before  the  justice  of 
the  peace. 

We  cannot  on  this  appeal  inquire  into  the  authority  of  the 
justice  who  issued  the  warrant  against  Luke  League,  on  which 
the  judgment  was  rendered  against  him,  and  which  is  said  to 
liave  been  the  basis  of  the  attachment  laid  in  the  hands  of  the 
appellant.  The  validity  of  that  judgment  cannot  be  assailed 
collaterally  in  the  present  proceeding. 

It  is  supposed  that  the  appellant  was  privileged  from  the  semoe 
of  the  attachment ;  and  cs]K*ciiilIy  wliilo  in  the  actual  discharged 


^ 
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his  daties  as  a  member  of  oae  of  the  oooncils  of  Baltimore.     If 
this  be  admitted,  it  will  not  follow  that  the  party  can  obtain  relief 
in  the  way  proposed.     Service  of  process  on  a  privileged  peiaon 
is  not  void;  it  is  treated  as  an  irregularity,  even  in  cases  where,  un- 
der the  procees,  the  party  may  be  held  to  baiL     It  may  be  waived 
by  a  trial  or  confesEdon  of  judgment;  and  this  shows  that  it  does 
not  avoid  the  proceedings,  for  what  is  a  nollity  cannot  be  cored. 
There  are  many  cases  in  which  the  exemption  has  been  daiiaed 
by  i^ea  or  motion  in  the  particular  case;  but  none,  as  far  aa 
we    are    informed,    where    equity   has  interfered  by    injunction. 
In  FrmUia  v.    CammonweaUh,  5   Band.  697   [16  Am.  Dec.  782], 
when  the  subject  was  examined  with   care,   on  the    application 
of  a  member  of   the  l^islature,  it  is  said:    "^We  are  satisfied 
that  the  courts  may  not,  ex  qfidOf  take  notice  of  the  existence 
of  the  privilege.      It  results,  from  its  nature  and  character,  that 
it  may  be  waived,  and  therefore    ought  to  be  claimed  whenev^ 
relied  on.     The  judicial  history  of  the  question  does  not  furnish 
an  example  of  the  allowance  of   the  privilege,  but  upon  plea  or 
upon  motion,    tendered   or    made  at  the    period   proper  for  the 
consideration  thereof  by  the  court  whose  proceedings  are  sought 
to  be  abated    or  suspended.    ....    The  proof    of    the    facts 
upon  which  it  rests  are  easy  of   attainment,   because  they   are 
few,  and  may  be  adduced,  as  weU  in  the  absence  as  in  the  presence 
of  the  party."    We  consider  this  decision  altogether  consistent  with 
the  authorities  upon  the  subject 

It  is  worthy  of  remark  that  peers  and  members  of  parliament 
were  liable  at  common  law  to  be  sued,  though  they  could  not 
be  arrested  on  writs  of  capias.  Here  the  process  was  an  at- 
tachment, with  summons  to  the  party  as  garnishee;  therefore 
the  supposed  analogy  between  members  of  the  Baltimore  city 
councils  and  of  parliament  would  not  aid  the  appellant 

If  there  was  privilege  in  respect  to  the  place,  the  service  was 
not  thereby  avoided,  whatever  penalties  the  officer  might  have 
incurred  by  his  alleged  contempt,  if  the  body  had  thought 
proper  to  vindicate  its  dignity  agaiust  such  intrusion:  See  3  Bla. 
Com.  289;  SeweU  on  Sheriffs,  133,  46  Law  Lib.;  1  SelL  Pr. 
58;  Fortnam  v.  Eokeby,  4  Taunt  668;  Bouv.  Baa  Abr.  tit 
Privilege,  c.  6;  1  Tidd's  Pr.  Ch,  6,  136,  217;  Macnamara  on  Nulli- 
ties,  6,  64;  BarOeU  v.  Hebbes,  5  T.  B.  686. 

Decree  affirmed,  with  costs. 


Qabkishsb,  Riqht  or,  to  Impxaoh  JunoMxirr  nf  Atvacbmmvt  a^nsl 
ihedefendant:  See  Pierce  v.  OarUton^  64  Am.  ]>ec.  405.  A  gmmisheo  oaanol 
tetwvwb  or  avoid  a  judipnent  on  acooont  of  mere  errors  or  irr^ipilaritiee  in  tiia 
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lirowwdlnp  in  the  prinnpil  aot&onx  JEorf  r.  Jfotikai^,  00  Ind*  2011  Thm 
fMt  thai  iho  gwnlihaft  had  a  good  daCenaa^  or  wia  olofched  with  a  priffl^ia 
•offioient  to  protect  lum  from  liabilitj  to  tho  attaohiog  erediton,  otniiot  ba 
inqiiired  into  for  the  pnrpoee  of  setting  aside  the  jndgment^  or  releasing  him 
from  its  proper  legal  efifoct:  6'rooflie  t.  Lewu,  23  Md.  151,  both  dtiqg  thapcin- 
eipaleaae.  Psf«ri  r.  Xeo^w^  waa  alao  reimed  to  on  tho  peM  Oat  the  fsol 
that  a  gy""^^^  waa  ignocaat  that  iinleas  ha  i^peaiad  and  made  a  dstoaa 
during  the  term  the  judgment  wonld  beooma  ahaalnte^  waa  no  grooad  lor 
striking  out  each  judgment:  Friedenmtik  ▼.  Moot^  24  Id.  S08|  and  Pott  t. 
ifeisen,  S6  Id.  2M. 

Vagasxho  JumnovT  Km  9umrmami  8ea  tiha  note  te  Bwmkam  t.  J9iq% 
mJkaL  I>eai97»<06. 

Wast  ov  SntTicB  aa  Obovss  or  KqunraMa 
fiaa  OI'V^  T.  i)artsr,  42  Am.  Deow066» 
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and  to  oontrol  their  membefs,  is  expressly  giTsn  bj  statute^ 
Dbobiov  AQAXsn  MmnwE  or  PuTAn  Cobtoeatiov  bt  TsiBinrAXi  ov 
SoGixiT  proTided  by  its  by-law,  in  a  suit  for  sidk  benefits,  is  oonslnsiTa 
i^psaBsl  faim«  and  tiia  eourl  of  eommoa  plsaa  baa  no  JuriadiotioB  of  a  sail 
brought  lor 


AB8UXP8IT  to  reooYer  oertain  sick  beoefitB,  to  whioh  the  plain- 
tiff  daima  to  be  entitled.  The  opinion  stetea  the  oaae.  The 
defendant  prayed  two  inatmotiomi:  1.  Hint  the  court  haa  no 
jmiadiotion  in  the  matter,  it  having  been  decided  by  a  compe- 
tent tribonal  of  the  society,  provided  for  by  and  according  to 
ita  charter  of  incovponation,  by-laws,  eta,  and  that  this  dedfdon 
waa  final;  3.  That  the  plaintiff,  having  been  eipelled  from  the 
Booiety,  was  not  entitled  to  maintain  this  action.  Theee  instmo- 
tioms  were  refoaed.  Verdict  and  jndgmeot  for  plitlnfa^  Ds. 
ftndant  appealed. 

J.C.Bo^mmia.H.Piii»^tniaubmppakx^ 
E.  S.  MeLtmSj  comira. 

By  Courts  Tuck,  J.  This  lecord  ahowa  thai  the  appeUnt  mm 
ineorporated  nnder  the  act  of  18529  «.  2S1,  and  ia  ml^eet  to  the 
jnrisdiotion  of  the  gmd  council  of  ImptowBi  (Msr  of  Bed 
Men;  that  the  appellee  became  a  m&ubat  of  the  tribe  in  October, 
1849,  and  so  ormtiniied  natil  July,  1854,  having  pdd  hia  diie% 
-when  he  waa  reported  aa  aiok^  and  ehined  benedte  imdar  a  hf^ 
law,  which  the  tribe  reftiaed    to  allow;   and  thtti  ha  wia  akk 

Aa.  Dsoi  Vob  LXZI-M 


626         Anaoosta  Tsibb  No.  12  v.  Murbach.     [Maryland, 

during  the  time  for  which  he  claimed  the  benefits.  This  iraa  in 
mbetuice  the  oeie  made  by  the  plaintiff  below,  on  which  state 
of  facts  he  Maght'to  recover  his  weekly  allowance  during  his 
licknen. 

The  defimdant  below  read  in  eridence  portions  of  the  gen- 
eral laws  for  the  government  of  the  tribe  nnder  the  jurisdiction 
of  the  gnmd  oonnoiL  The  first  section  of  the  Dineteenth  arti- 
cle provides  that  members  may  receive  benefits  according  to  the 
by«Jaws;  bat  ehoald  the  sidmiws  of  the  ^>plicant  be  ''sap- 
posed  to  have  originated  firom  immoral  condnct  or  nsgges 
nnbecoming  an  Improved  Bed  Man,  it  shall  be  withheld  ontil 
decided  by  the  tribe."  Artiole  22  provides  for  saspension  or 
expahdon,  as  the  tribe  may  determine  in  the  cases  specified,  and 
also  imposes  fines  in  certain  cases.  The  other  regoiations  offered 
in  evidence  relate  to  the  coarse  of  proceedings  for  the  trial  of 
members,  and  aatheriae  an  appeal  to  the  grand  ooancil,  ''whose 
decision  shall  be  final"  The  defendant  also  proved  that  proceedings 
were  had  apon  certain  charges  made  against  the  plaintiff,  which 
resulted  in  his  ezpnlsion,  and  on  appeal  to  the  grand  coandl  the 
sentence  was  affirmed.  The  verdict  and  jadgment  were  for  the 
plaintiff,  the  court  having  refused  the  defendant's  prayers^  to  the 
effect  that  the.  plaintiff  was  conduded  by  the  action  of  the  tribe  and 
grand  coundL 

The  counsel  having  waived  all  objection  to  the  frame  of  the  prayers^ 
and  to  the  admissibility  of  the  evidence^  the  only  point  before  us 
relates  to  the  jurisdiction  of  the  court  of  oomm<m  pleas,  where  the 
cause  was  tried. 

Apart  from  the  common-law  right  of  private  corpontions  to 
manage  their  own  affairs,  and  to  control  their  members  by  In- 
laws, the  power  is  expressly  given  by  the  act  of  1852,  c.  231, 
"subject,  however,  to  the  constitution  and  laws  of  the  United 
States  and  of  the  state,  and  to  the  instrument  on  iriuch  the  cor- 
poration may  be  established:"  Angell  k  Ames  on  Corp.  323, 
360;  Grant  on  Corp.  77,  80  Law  Lib.  We  do  not  peroeive  that 
the  regulations,  offered  in  evidence  are  repagnant  to  the  pro- 
viso in  the  act,  and  as  the  appellee,  by  beconung  a  member, 
assented  to  be  governed  by  the  tribe  and  coancil,  according  to 
the  regulations;  it  follows  that  he  was  bound  by  their  applica- 
tion and  construction  in  his  own  case.  It  is  provided  that  the 
tribe  shall  determine  matters  of  this  kind,  and  the  decision,  on 
appeal,  made  final  These  are  private  beneficial  institutions, 
operating  on  the  members  only,  who,,  for  reasons  of  policy  and 
convenience  affecting  their  welfare,  and  periiaps  their  existence^ 
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idopt  lawB  for  their  goTemment^  to  be  administered  by  them- 
■elvee,  to  which  every  person  who  joins  them  anents.  They 
require  the  surrender  of  no  right  that  a  man  may  not  waive, 
and  are  obligatory  on  him  only  so  long  as  he  chooses  to  recog- 
nise their  authority.  In  the  present  instance  the  par^  appears 
to  have  been  subjected  to  the  general  laws  and  by-laws  accord- 
ing to  the  usual  course,  and  if  the  tribunal  of  his  own  choioe 
has  decided  against  him,  he  ought  not  to  complain.  It  would 
very  much  impair  the  usefulness  of  such  institutions  if  they  are 
to  be  harassed  by  petty  suits  of  this  kind,  and  this  probably  was 
a  controlling  consideration  in  determining  the  manner  of  assess- 
ing benefits  and  passing  upon  the  conduct  of  members.  The 
vexy  point  arose  in  £laek  and  White  SnUM  SocAOy  v.  Vandybs^  2 
Whart  309  [30  Am.  Bee.  263],  where  (Oibeon,  a  J.,  delivering 
the  opinion  of  the  court)  it  was  held  that  an  action  did  not  lie  to 
recover  the  benefits,  upon  grounds  that  we  deem  altogether  sat- 
isfactory. 

This  being  merely  a  suit  for  the  benefits,  we  confine  our- 
selves to  the  point  made  by  the  first  prayer.  If  the  tribe  had 
awarded  the  benefits,  and  the  proper  ofiBicer  had  refused  pay- 
ment, the  claim  would  have  depended  on  other  principles.  We 
are  of  opinion  that  the  appellee  was  concluded  by  the  decision  o( 
the  tribe  and  grand  council,  and  that  there  was  no  jurisdiction 
in  the  court  to  render  judgment  contrary  to  their  finding,  upon 
the  application  of  a  member  for  the  benefits  of  the  association, 
and  accordingly  reverse  the  judgment  without  a  firoMiteidk 

Judgment  reversed. 

Bxpulid  MaimsB  of  Incqhporaxkd  BumiOLkL  Socnerr,  BiOBf  or  lo 
liADrrAnr  Aonoir  for  b«Mfito:  Black  and  WhUe  SmiM  8oMi$  v.  Foiidyfa^ 
30  Am.  Deo.  263^  If  an  incorporated  benevoleQt  aooiety,  whose  by-laws  pro- 
vide for  the  payment  of  a  weekly  allowanoe'  to  a  nok  member  upon  the  per- 
formanoe  of  oertain  oonditioiie  by  him,  refuses  to  fulfiU  its  oontHM^t,  the 
member  injured  thereby  may  maintain  an  aotion  at  law  agslnst  it^  if  the  by- 
laws of  the  sooiety  make  no  provision  for  a  tcibnnal  to  deoide  questions 
arisnig  between  the  sooie^  and  its  members:  IMam  v.  Oamri  Chad  Sernian* 
tan^  128  Mass.  437f  distingnishing  the  prinoqial  ease. 

Fob  DncDSBrov  BmraofDro  OossnTuiiog,  Br-bsws,  m>  Paoonroifos 
or  YasjuwtAxr  Ohabicasli  AisoouxmB%  see  JUuHm  ▼.  Smrtm^^  09  Am. 
I>se.671-478L 
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Anbbb  v.  Bodman. 

TKnimrT  or  WninM  SBOuu)  n  ExoiRB)  To^  M  *  gananl  n^ 

M  *  party  ia  nuulo  *wm  of  tha  mtoMi'i  ineompetomy;  and  wkan  4te 
ooqniii  at  the  trial  haa  in  hiipoaaeMion  the  pioof  of  hiimtomli  haoo^ 
not  to  allow  the  oaaa  to  prooaod  without  dlaoinaii^  the  dbjaolion.  Thk 
nUo  doaa  not  piwaQ  in  iia  otriotoaaa  whara  the  uraminatinn  oomi—imd 
nndar  a  iaaaitation  of  tho  right  to  objeo^ 

lamuss  or  WiTNna  Bsoro  or  Doubxtul  KAnmay  ha  ia  not  inoonpataal 
to  taatify,  aa  an  objeotion  goea  to  hia  credit»  and  not  to  UaooopelMi^. 

Wmnn  LrmoMnD  ov  Beihxb  Sidb  of  a  ouuUufanj  ia  ooapataifc  la 
taatify. 

OovnucsoB  D  OonnnaT  Wzimni  ni  Aonov  sr  WouaiHif  agaiaat  4ha 
ownar  of  tha  piopartj  for  aarvioai,  to  paoTO  their  vafaia^  althon^^  ha  wm 
ofiginaUy  hired  by  thaoontraotor,  wimn  thaoantcaot  baa  bean  abandonad, 
and  the  owner  agreed  to  pay  the  woAman  if  they  woold  go  on  with  fha 


Ohodtal  UiTDXBTAXZHO  D  Obmmtmd,  and  no  writing  ia 

creditor  givea  ap  a  demand  on  a  debtor  in  eonaidarattoo  of  a  praniaa  hf 

the  defendant  to  pay  the  debt;  bat  there  mnat  be  an  entu^gnhment  d 

the  firat  debt  aa  a  oonaideration  for  the  new  promiae. 
WoBiauH  UNDIB  CovTSLkffioK  Rktraihid  wmfm  VnsxQ  BO  GLinc  ion 

Lznr,  by  a  pronuao  of  the  owner  of  the  property  to  pay  fain,  may  hoU . 

the  owner  anaweraUe  on  hia  promiae. 
IiiBnuunuMS  hot  Sufmihtmu  st  Bvii>jui<ni  ahonld  not  be  given* 
iMimuuMOW  PuDioATura  PLAnmrr'g  Biobt  lo  Baoorm  ov  HmM» 

warn  of  the  prayer,  and  overlodkiog  material  eridenoe  in  the  oaae  in  hii 

favor,  ahonld  be  refdaed. 
Tdcb  ahd  GiBCiJiiBiANOis  or  Siovno  Bzomioin  ia  a  mattar  nndar  the 

oontrol  of  the  inferior  ooort»  whoee  mling  oannot  be  reriaed  on  lypeaL 

Absitm  PBIT  for  matoriAls  fomiBhed  and  woirk  dona  The  plain- 
tiff called  one  Weber,  whoae  testimony,  taken  milyeot  to  nil  hffl 
eio6ptioiD%  was  aa  fdlowa:  The  plftintiif  had  fomiahed  matariak 
and  peifarmed  work  of  certain  Talne  on  a  bcdkling  being  eraoted 
by  the  defendant  Sa  aervicea  bad  been  engaged  by  the  wit- 
neaa,  under  contmota  between  the  witness  and  the  drfflndant> 
and  defendant  had  told  witness  he  wo«ild  pay  Cor  tbe  senrioe^ 
and  he  bad  told  this  to  the  plaintiff.  Witaesi  had  a  coBfenst 
with  the  defendant  to  ''baild  and  complotely  iSnish"  the  baH^ 
iogi  bat»  notwithstanding  this  cootnuit^  it  was  uidsntood  the 
defendant  should  pay  the  workmen,  and  witness  received  noMf 
from  him  at  different  times  to  pay  them*  Witness  wis  uahla 
to  complete  his  oontnuyt,  and  it  was  veibally  agreed  that  ha 
should  give  it  up,  and  defendant  agreed  to  pay  all  the  faiUi 
then  accrued,  and  pronused  to  pay  the  workmen  if  they  shooU 
oontinue  their  work.     The  testimony  of  Weber,  on  the  defaod- 
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•afs  objeotioo,  was  ruled  oat»  oa  die  gronad  of  Ui  interat. 
The  plaintiff  oaUed  Qood  and  Stein  to  prove  tbe  uiimUuM  and 
reaoiBsion  of  the  oontnuyt,  and  his  hiring  bj  the  drfmidant»  and 
alao  reoeipti  and  a  letter  written  to  him  by  the  defendant  to  the 
■ame  effect  The  plaintiff  alao  introdneed  in  evideaoe  a  notice, 
written  hj  him  to  the  defeodanty  that  he  should  daim  a  lien  for 
aervieesy  and  for  him  to  take  sueh  steps  as  he  deemed  neoessaij 
to  secure  himsel£  The  plaintiff  prayed  the  following  instmo- 
tions:  I.  That  if  the  jarj  find  that  a  contract  existed  between 
the  defendant  and  Weber  for  the  building  of  the  house,  that 
plaintiff  first  agreed  to  do  the  work  for  Weber,  and  further, 
that  the  defendant  afterwards  undertook  to  pay  him,  in  con- 
sequence of  which  the  jdaintiff  looked  to  the  defendant  for 
payment,  and  gave  up  his  daim  against  Weber,  he  was  en^ 
tiUed  to  recover;  2.  That  if  the  plaintiff  gave  nodoe  to  the 
defendant  of  ^i»  intention  to  daim  the  benefit  of  a  lien*  and 
that  upon  sudi  notice  being  giTcn  the  defendant  promised  to 
pay  the  plaintiff  for  the  work,  and  that  rei^ring  npoa  said  prom- 
ise the  plaintiff  n^lected  to  file  his  lien,  he  would  be  entitled 
to  recover.  The  oourt  rejected  both  these  praysfs.  At  the 
instance  of  the  defendant,  the  court  charged:  That  if  the  jury 
found  that  a  contract  ensted  between  Weber  and  the  defendant, 
that  Wdwr  went  on  to  build  the  house  under  thai  contract,  and 
that  the  plaintiff  did  work  and  furnished  materials  during  that 
time;  and  further,  that  the  defendant  knew  the  plaintiff  was  at 
work,  and  made  no  objection  and  gave  no  notice  to  him  that  he 
was  building  the  house  by  contract — then  the  plaintiff  could 
not  recover,  unless  they  further  find  that  the  plaintiff  did  sueh 
woric  and  furnished  sudi  materials  at  the  express  instance  and 
request  of  the  defendant,  provided  he  knew  the  house  was  being 
built  at  the  time  by  Weber  under  contract  On  the  Njeotion  o' 
the  plaintiff's  evidence,  the  plaintiff's  oounsd  proposed  to  write 
out  at  that  time  the  bill  of  exceptions,  but  the  oourt  refased  to 
interrupt  the  progresi  of  the  trial,  and  said  the  exception  could 
be  drawn  and  signed  before  the  verdict  was  rendered.  Yerdict 
and  judgment  for  the  defendant    The  plaintiff  aj^wded. 

Jervii  Spenear,  for  the  appellant 

O.  E,  PiiU  and  B.  C.  Barry,  eonira. 

By  Oourt,  Took,  J.  The  first  exception  was  taken  by  the 
plainti£^  to  the  exdusion  of  the  testimony  of  Justus  H.  Weber, 
who  was  examined  in  his  behalf,  subject  to  exceptions  on  the 
part  of  the  defendant,  and  who  was  objected  to  as  incompetent, 
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on  ihe  ground  of  intaieBt^  after  all  the  ieetimonj  in  the  canae  had 
been  reoe&Ted.  Hie  appellant  contenda  that  it  waa  then  too  kte 
to  object  Aa  a  general  rale,  a  parfy  ahoold  except  to  teatunoiij 
aa  soon  aa  he  ia  made  aware  of  the  witness's  inoompeteoqri  aod 
where  the  oonnad,  at  the  tiial,  has  in  his  possession  the  proof 
of  his  interest^  he  ought  not  to  allow  the  case  to  proceed  with- 
out disaloaing  the  objection:  Baugher  v.  Duphom,  9  QSl^  325. 
In  this  case  the  defendant's  oonnsel  had  the  contract  between 
himself  and  Weber,  under  which  the  interest  was  supposed  to 
arise;  but  he  could  not  know  that  the  claim  of  the  plaintiff  was 
for  the  same  work  which  the  witness  had  bj  the  contracta  agreed 
to  perfonn,  until  the  parol  eyidence  made- it  appear:  ffaUei  t. 
ffBrien^  3  Ala.  455.  Moreover,  the  examination  commeaoed 
under  a  reservation  of  the  right  to  object^  which  relieved  the 
defendant  from  the  operation  of  the  rule  in  its  strictneas;  and 
although  it  might  not  in  all  cases  warrant  the  par^  objedang 
in  reserving  his  pcint  until  after  all  the  proof  is  taken,  we  think 
that  in  the  preaent  case  it  was  not  made  too  late:  CoaUs  v. 
Sang^an^  5  Md.  121. 

In  detennining  the  question  presented,  we  must  not  overlook 
the  state  of  the  trial  at  the  time  the  objection  waa  made.    Other 
evidence  than  Weber^s  had  been  received,  from  which  it  dearlj 
appeared  to  the  court  that  he  had  £uled  before  finighing  the  de- 
fendant's house^  and  that  he    had  abandoned  or  given  up  the 
contract;  and  that  this  plaintiff  and  others,  continued  to  woric 
on  the  house  at  the  instance  and  request  of  the  defendant,  who 
promised  to  pay  them,  and  who  also  said  he  would  pay  the  bal- 
ance of  all  the  bills  out,  if  Weber  would  bring  them  in,  which 
however,  he  never  did.     Upon  this  state  of  proof,  in  connection 
with  Weber^s,  and    the    documentaiy  evidence^    the    court  was 
called  upon  to  decide  whether  the  witness  had  a  disqualifjing 
interest:  Tradh&r  v.  EverhaH,  3  Gill  d?  J.  242;  Funk  y.  KineM,  5 
Md.  404.    If  we  look  alone  to  Weber^s  testimony,  it  is  bj  no 
means  dear  that  he  was  incompetent     He  states  expressly  that 
although  he  had  the  contract  with  Bodman,  and  employed  Andre 
to  do  the  painting  and  furnish  the  materials,  yet  before  doing  so, 
the  defendant  had  told  him,  and  he  had  informed  the  plM«ti<^ 
that  the  defendant  would  pay  for  the  work;  that  it  was  the  un- 
derstanding that  Bodman  should  pay  the  hands  (some  of  whom 
he  designates  as  having  been   paid  by  him);  and  that  he  had 
never  received  anything  on  aooount  of  the   painting,  or  for  the 
purpose  of    paying   the  plaintiff.      This  arrangement  may  haft 
been  made  for  the  ar»commodation  of  Andre,  in  proouxing  woik- 
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1I16Q  on  the  credit  of  Bodmaiiy  as  well  as  for  the  lattei^a  weaiaity 
in  diaahaiging  so  much  of  the  sam  which  he  had  agreed  to  pay 
for  the  work;  it  was  hut  a  means  of  canying  the  contract  into 
effect:  Coote  y.  SangtUm,  5  Md.  131;  Seed  v.  Chamben,  6  OOl  * 
J.  490.  The  testimony  on  this  question,  as  we  have  said,  was  for 
the  court,  and,  considering  that  of  Weher  alone  without  refer- 
ence to  ihe  rest,  we  think  it  might  well  have  been  doubted 
whether  the  plaintiff  ever  credited  him  at  alL  0  he  did  not^  he 
could  have  no  cause  of  action  against  the  witness;  and  if  it  was 
even  doubtful  whether  he  did  or  not^  his  eyidence  ouf^t  not  to 
have  been  excluded,  whatever  the  jury  might  have  thought  of 
its  value;  for  ^where  the  interest  is  of  a  doubtful  nature^  the 
objection  goes  to  the  credit  of  the  witness,  and  not  to  his  com- 
petency:" MeMn  v.  Mdmn,  6  Md.  541;  1  QreenL  Ev.,  sea  390; 
WaU»  V.  Garrett,  3  OOl  A  J.  355. 

Bat  suppose  he  was  interested,  was  it  not  on  either  side!  H 
a  verdict  against  the  defendant  would  protect  Weber  from  a 
suit  at  the  instance  of  Andre,  for  the  same  cause  the  record 
would  be  admissible  in  an  action  by  Bodman  against  him  for 
breach  of  the  contract,  to  show  the  amount  recovered  by  Andre^ 
as  part  of  the  damages  resulting  from  the  breach,  and  Bodman 
might  also  recover  the  costs  adjudged  against  him  in  favor  of 
Andre:  1  GreenL  Ev.,  sees.  393,  394,  395;  Buckingham  v.  Clary, 
4  Gill,  223.  And  if  the  present  plaintiff  should  fail  in  this 
action,  the  declarations  of  Weber,  of  having  employed  Andre  to 
do  the  work,  and  of  the  value  of  his  work  and  materials,  might 
be  offered,  as  his  admissions  in  a  suit  by  Andre  against  him. 

Again:  if  the  contract  with  Bodman  was  rescinded,  as  stated 
by  Oood  and  Stein,  although  he  might  not  be  answerable  for 
what  the  plaintiff  had  earned  up  to  that  time,  under  the  sup- 
posed agreement  with  Weber,  can  it  be  doubted  that  he  would 
be  liable  for  the  work  and  materials  subsequently  done  and 
supplied  at  his  instance;  for  it  does  not  appear  that  he  ever 
paid  even  that  portion  of  the  plaintiff's  claim.  If  Andre  looked 
in  the  first  place  to  Weber  for  payment,  and  after  doing  part 
of  the  work  passed  from  Us  service  to  that  of  Bodman,  on  an 
agreement  with  the  latter,  he  could  have  no  claim  against  Weber 
beyond  the  work  actually  done  at  that  time;  and  as  to  the  sub* 
sequent  work,  its  value  might  as  well  be  proved  by  him  as  any 
other  witness.  What  possible  interest  could  he  have  in  that 
inquiry  1  In  this  view,  therefore,  he  was  competent  to  prove 
at  least  part  of  the  claim,  even  conceding,  which  we  do  not| 
that  he  was  incompetent  to  prove  the  abandonment  of  the  toi^ 
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tnMst^   and  tlM  tiflfonAint'ii  pronuM  to  dmt  Cot  ihs  vaot    "w^ 
Hm  objeotioQ  to  bk  oTidenoe  iIuNikl  hmve  been  orenmlecL 

XTpon  all  the  CfrideoM   renuuning^  after  that  of    Weber    luid 
been  exdnded,  the  plaintiff  oflfared  two  ptayen^  whidi  wotb  ze- 
jeeted.    If  Hbm  fint  of  theae  bad  been  *^nn^n^  to  a  xoocnneKy^ 
for  the  woik  done  by  the  pbdntifi^  at   the  lequest  of   Bodnuui, 
on  the  fidfaue  of  Weber  to  eomplete  his  oontoMiti  as  gi^en  ia 
evidanoe,  there  ooold  have  been  no  objeoiioii  to  iL    There  is  no 
iMtimnnj  to  ahow  that  the  defendant  even  paid  tat  the  work 
and  mateiiali  done  and  fonuahed  at  hia  own  reqneat;   and    we 
■appQae,  as  the  witnenea  apeak  of  the  work  of  the  plaintiff  hav- 
ing unoonted  to  aboat  one   bondred  and   mf^ty  doUaiSy  they 
meant  all  hia  work  and  materials^  both  beibre  and  after  hia  em- 
ployment by  Bodman^    and    that  thui  prayer    was  dflaigned    to 
embrace  this  whole  amount.    It  impliedly  oonoedea  that   the  de- 
fendant  would  not    be  liable  for   any    work  and    materiala   m 
lespeot  to  whieh  the  plaintiff  had  in  the  first  {ilaoe  agreed  with 
Weber,  as  oontractor   for    the  building,  becanae  the  alleged  on* 
dertaking  not  being  in  writiDgy  it  ooold  not   be  enfbroed;    bat 
to  avoid  the  eflbet  of  the  statate  of  fiwada,  the  prayer  requizea 
the  jury  to  find  that  the  defendant  afterwarda  undertook  to  pay 
the  plaintiff,  in  auoh    manner  that    he  looked    to  the  defendant 
alone  fer  his  pay,  and  gave  np  his   daim  against    Weber.    We 
have  no  doubt  that  a  party  may  become  liaUe  without  reducing 
it  to  writing,  where  the  penon   to  whom  the  promise  is  made 
givea  up  a  demand  against  his  original  debtor.    The  very  con- 
sideration of  the  second  promise,  and  the  necessary  operation  of 
that  agreement,  is  to  discharge  the  first  liability  at  the  moment 
of  creating  the  new  one,  so  that  the  creditor  cannot  be  said  to 
have  two  persons  charged  for  the  same  debt;  and  if  there  is  only 
one  person  liable,  there  can  be  nothing  to  whieh  his  promise  can 
be  said  to  be  coUatecaL    It  must  become  an  original    undertak- 
ing between  the  parties  to  it,  the  first  debt  being  diBchaxged. 
^Where,  distinct  from  the  original  liability,  there  is  a  new  and 
superadded    consideFation   for   the  promise,  moving  between  the 
party    promising   and  him    to  whom  the    promise  is  made,  in 
such  case  it  is  an  original  undertaking;  as  in   WUUamt  v.  Lep&r, 
3  Burr.  1886,    where  the    defendant,  having   got    possession    of 
goods  which  were  subject    to  diBtress  for  rent  in  anear,  prom* 
iaed  the  landlord  [the  plaintiff]  to  pay  him  the  rent  if  he  would 
deaist  from  distraining:    Elder  v.    Warfidd,   7   Har.    Sc  J.   396. 
The  principle  on  which    the  distinction  rests  is  concisely  stated 
by  M:r.  Justice  Buller,  in  TaUaek  v.  HarrU,  3  T.  R.  180.    If  A« 
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B,  and  0  agrae  that  A  ahall  pay  0  a  Bam  that  B  owes  him,  the 
debt  of  the  latter  is  extiDguiahed,  and  an  original  debt  created 
between  A  and  0.  See  also  WiUan  v.  Coupland^  5  Barn.  A  Aid 
S28;  Cuanm  v.  Ckadky,  3  Bam.  do  Cress.  591;  WhmrUm  r.  WfihfT^ 
4  Id.  163;  Wmfm  r.  AoOddm-,  15  N.  H.  1S9;  CotieU  r.  CoA- 
nifM,  3  Hill  <S.  a),  41;  McKemum  y.  Tkimd,  S3  Me.  368;  Ck>m7n 
on  Conk  59.  The  eases  show  that  there  must  be  an  eztin* 
goishment  of  the  first  debt  as  a  oonsideration  for  the  new  prom- 
ise. For  the  purpose  of  the  exception  now  nnder  consideration^ 
Weber^s  evidence  having  been  exdnded,  mnat  be  disregarded, 
and  without  intimating  that  it  would  lead  to  a  diflerent  condn- 
sion— that  being  for  the  jury — ^we  do  not  find  sofficient  feon. 
dation  tat  the  prayer.  If  there  was  an  original  promise  or 
agreement  on  the  part  of  Weber  to  pay  the  phuntiffy  and  the 
ktter  agreed  afterwards  to  go  on  with  the  work  for  the  defend- 
anty  it  doea  not  follow  that  Weber  was  tliereby  released  from 
what  he  owed  the  plaintiff  on  the  work  previonaly  done.  There 
is  evidence  that  the  plaintiff  did  sabaeqnently  look  to  the  de- 
fiondanty  bat  nothing  to  show  that  his  discharge  of  Weber  waa 
any  part  of  the  consideration  for  Bodman's  promise  to  pay  if  he 
wonld  go  on  with  the  work.  When  the  building  was  suspended 
under  the  contract  between  the  defendant  and  Weber,  the  plain* 
tiff  was  disohatged  from  his  agreement  with  Weber,  and  was  at 
liberty  to  continue  the  work  for  Bodman.  This  case  is  similar 
in  principle  to  that  of  Northern  CmUral  RaUway  Co.  v.  iVsn- 
lin,  11  Md.  119,  where  it  was  held  that  the  company  was  liable 
for  medical  services  rendered  a  person  who  had  been  injured 
on  the  road,  if  rendered  at  the  request  and  on  the  credit  of  the 
company,  although  the  physician  had  been  attending  the  person 
at  the  instance  of  another  party;  the  liability  of  the  company 
being  restricted  to  the  services  rendered  after  the  request  made 
by  it. 

Much  that  we  have  said  applies  also  to  the  plaintiff's  second 
prayer.  If  the  appellant  was  restrained  firom  filing  his  claim 
for  a  lien,  by  a  promise  of  the  defendant  to  pay  him,  by  which 
his  lien  against  the  property  was  lost,  the  defendant  would  be 
answerable  on  his  promise;  but  the  record  does  not  show  this: 
WUKams  v.  Leper,  3  Burr.  1886.  It  may  be  that  the  plaintiff 
stopped  his  proceedings  under  the  expectation  of  being  paid  by 
the  defendant;  but  there  is  not  sufficient  evidence  on  the  subject 
to  warrant  the  assertion  in  the  prayer  that,  upon  the  notice  given, 
the  defendant  promised  to  pay  the  plaintiff,  and  retamed  the 
money  from  Weber;  and  that  plaintiff  neglected  to  file  his  lien 
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in  xeUaaoe  on  that  promise:  See  Keefer  v.  McUUngfy,  I  Gill, 
182.  For  these  veasoDS  the  plaintiff's  prayers  were  propwly 
rejected. 

As  we  understand  the  defendant's  prayer,  it  is  obnazioos  to 
two  objeotions:  firsts  it  does  not  discriminate  between  the  work 
done  under  the  original  agreement,  alleged  to  have  been  made 
by  Andre  with  Weber,  and  that  supplied  after  he  had  given 
up  his  contract  with  the  defendant.  It  denied  a  verdict  for  the 
plaintiff  for  any  amount,  although  the  juiy  might  have  been  sat- 
isfied that  the  defendant  owed  him  for  the  work  done  at  his 
express  request^  after  Weber^s  failure,  unless  they  should  find  a 
promise  to  pay  predicated  on  the  hypothesis  of  the  prayer  which 
overlooked  all  the  evidence  in  reference  to  the  abandonment  of 
thecontrsot,  and  the  defendant's  undertaking  at  that  time.  It 
is  true  that  if  they  had  found  the  plaintiff's  work  from  the  be- 
ginning had  been  done  on  the  promise  of  Bodman  to  pay  him, 
as  stated  by  Weber,  and  that  he  had  given  credit^  in  the  first 
instance,  to  Bodman,  the  plaintiff  would,  under  the  instruction, 
have  been  entitled  to  a  verdict  as  upon  an  original  undertaking 
by  Bodman  to  pay  for  that  of  which  he  was  to  have  the  bene- 
fit; but  the  only  testimony  on  that  point  was  Weber^s,  and  the 
court,  in  granting  the  prayer,  on  a  given  state  of  facts,  after 
having  rejected  the  only  witness  who  proved  the  facts,  in  effect 
denied  the  plaintiff's  right  to  recover  any  part  of  the  daim, 
when  there  was  evidence  which,  if  believed  by  the  jury,  entitled 
him  to  recover  a  part:  WkUefard  v.  BiMrekm^^,  1  Oill,  151  [39 
Am.  Dec.  640].  The  word  "unless"  confined  the  plaintiff's 
right  to  a  verdict  to  the  hypothesis  of  the  prayer  without  ref- 
erence to  the  other  testimony  in  the  cause:  Cole  v.  JTsU,  7  QUI 
<b  J.  24,  42. 

Again:  the  prayer  required  the  jury  to  find,  as  a  condition  of  a 
verdict  for  the  plaintiff,  that  he  was  aware,  at  the  time  of  doing  the 
work,  that  Weber  was  building  the  house  under  the  contracts  be- 
tween him  and  Bodman,  when  it  did  not  appear  that  Andre  ever  saw 
or  had  knowledge  of  the  terms  of  the  contracts,  until  produced  by 
the  defendant  at  this  trial  With  these  views  of  the  defendant's 
prayer,  it  becomes  unnecessary  to  say  anything  of  the  plaintiff's 
third,  offered  in  explanation  of  what  was  said  to  be  indefinite  amd 
obscure  in  that  of  the  defendant. 

As  to  the  time  and  circumstances  of  mgning  the  ezoeptSons, 
though  the  question  la  unimportant,  inasmuch  as  the  judgment 
will  be  reversed,  we  can  express  no  opinion  other  than  that 
given  in  Eohaon  v.  OarwHf  8  Md.  226.      It  is  a  matter  under  the 
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eontrol  of  the  inferior  courts  whose  ruling  cannot  be  reriaed  oa 
wppeaL 
Judgment  renewed,  and  procedendo  ocdered. 


OBjaonov  xo  WiznBH  oh  GBouim  of  IimEBm.  WHm  mm  bi  Tasbvi 
IngleMgJU  ▼.  Hammand^  53  Am.  Deo.  490.  The  prindpal  OMO  is  died  to  the 
poiiit  that  the  objeotum  to  *  witaeM  on  the  ground  of  ineompetwcy  through 
interest  must  be  msde  m  soon  m  m  the  ilf^*iMi%MfWi  *ppeuss  €hro§kim  t. 
ThamoB,  20  Ud.  2^ 

WmrxBB  Equally  iMmuBnD  on  Bora  Smn  m  OoMransrs  Browm  r, 
CBnen,  4A  Am.  Dea  254;  see^sffy.  VTeifem  efc  /ml  Cb..  S9  Id.  642;  Oos- 
tiday  y.  JfeKmme,  Id.  76L 

PBoian  TO  Pat  Aitoihxb's  Dot,  Biraor  oh  of  Sxatots  of  Fbaum: 
See  Fh^  y.  Thomas,  66  Am.  Dea  848»  and  note;  Spocmer  y.  Dmm^  63  Id. 
414»  and  note.  The  principal  case  was  eited  to  the  point  that  if  the  dealings 
between  the  parties  are  snoh  that  the  creditor  has  parted  with  hii  remedy 
against  the  first  debtor  under  the  new  pronuse  of  the  third  party,  and  is 
obliged  to  rely  upon  the  new  promise  for  the  ooUectian  of  the  claim,  the  nn- 
dertaking  ii  original  between  the  new  oontraoting  parties,  and  the  statute 
does  not  apply,  in  WhiU  y.  Sotamontky,  30  Md.  591,  and  Frank  y.  ifiOsr,  88 
Id.  461;  and  referred  to  on  the  proposition  that  wheneyer  the  main  pnrpoee 
and  object  of  the  promisor  ii  not  to  answer  for  another,  bat  to  sabsenre  some 
purpose  of  his  own,  hii  promise  is  not  within  the  statate  of  frands,  though  it 
be  in  form  a  promise  to  pay  the  debt  of  another,  in  8maU  y.  Sckarfert  24  Id. 
161. 

Only  Suoh  iHsravonoNs  should  n  Oitbh  as  aeb  Based  oh  LBOimcAra 
EyiDi2(oi  in  the  case:  Coughlin  y.  People^  68  Am.  Dea  541,  and  cases  cited 
in  note. 

iKSTBUonoN  Aflsuvnio  Htpothbsib  at  Vabiahoi  wrra  Facts  should  hot 
BI  QiTDT:  Winix  y.  MorriMm,  67  Am.  Dea  658;  see  also  Melledge  y.  Bodom 
Iran  Co.,  51  Id.  59. 

TiMB  AKD  CnbouMSTANCBS  AS  TO  SiOHiKO  BiLL  OF  ExoxFTiOHS  is  a  matter 
of  discretion.  The  language  of  the  principal  case  on  tins  point  was  quoted 
and  approyedf  but  distinguished  in  Wheekrr.  Briteoe^  44  Md.  311;  see  Brook' 
vUU  etc  TpCkKY.  McCairty^  65  Id.  76& 


Abbott  v.  Gatoh. 

[UMlftTLASSk  tl4.] 

OoHTRAon  ABS  TO  BB  iHTBBFBBnD  AHB  Ehfobcbd  aoooiding  to  the  Isir 
import  of  their  tenus,  without  lef erenoe  to  the  haidships  that  may  IsU 
on  the  parties. 

If  Pbbsohs  Voluhtabzlt  Expbbbb  Tbbxsbltbs  nr  Wbitiho,  they  mnst  be 
bound  1^  the  language  employed;  the  law  presumes  that  th^  understood 
the  import  of  their  own  contracts,  and  haye  entered  into  them  with 
knowledge  of  their  mutual  ri^ts  and  obligations. 

No  Crabob  fob  Eztba  Wobk  can  bb  Madb  where  a  party  ereets  a  mQI 
under  a  contract  containing  a  clause  providing  that  *'no  eactra  ohaigsa 
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m  to  be  made  mileiB  *  wiitten  agreement  be  made  and  attedhed  to  tbe 
oontraot,"  vnleea  tbe  ehaigee  an  ao  radnoed  to  writing}  and  tide  ia  ao- 
althoDi^  the  elaim  la  plaoed  on  the  ground  that  the  deCandant  intofferad 
with  the  work  hj  direoting  and  anthoriafaig  theee  departnrea  from  the 
original  deaign,  and  in  aome  inatanoea  againat  the  opinion  of  the  p^"*"fl^, 

DiMAon  Mm  Vjjuamm  10  Bmow  OanRAxn  at  Tkm  BnFULanD  maj 
be  reeoaped  in  an  notion  to  reoorer  the  oontraot  prioei 

BnouLkisvu  Pnoiin  axe  too  Bann  to  be  reooverad  aa  damagea  for  fil- 
ing to  eomplate  a  oonlnwt  atthe  time  atipnlated  in  the  oontnet. 

Damaqwb  LnnBiHTAL  TO  AHD  CkuiiD  sr  Vaujuem  to  oomplete  a  oontmei 
at  a  oartain  time^  and  aoeh  aa  may  be  aaid  to  flow  reaaonably  and  natn- 
nULj  from  aoeh  broaoh,  and  aro  not  aoddantal  or  oonaeqnential  loaMo, 
may  be  recoTored. 

MiABirBa  OF  DiiiAon  van  Failobb  to  JSaaar  Mill  at  time  atipahtad  bk 
the  oontract  ia  the  fair  rental  Talne  of  the  mill  dnriqg  the  time  the  owner 
ia  thna  kept  from  ita  uae. 

l>AKAon  TOB  Bklat  di  ExiooTioir  OF  CoaroLAat  gahhot  n  BaoovsRB> 
whero  the  delay  ia  owing  to  the  not  of  the  party  himaelf. 

iNBTBUOnON  AS  TO  MaTIXB  OOITOBRHIirO  WhZOB  THBBB  WA8  No  EtIDBNCK 

ii  properly  refoaed. 
Doubtful  Statdtobt  PnonaiONS  Ddiniho  JuusDicrioir  of  Ooubss  ahoald 
be  interpreted  00  aa  to  maintain  the  Jnriadiotton  of  the  legal  tribonala. 

JuDGMSNT  OV  VXRDIGfT  FOB  LlSS  THAN    FiVB   HUHDBXD   DOLLABS   HAT   BB 

Bbndebxd  by  anperior  ooart»  under  the  tenth  and  eleTenth  aeotiona  of 
artible  4  of  the  oonstitntion,  in  an  action  brought  for  a  greater  amount. 
The  provision  in  such  statute  allowing  ooata  in  anch  oaaea  to  be  awarded 
in  the  diBcretion  of  the  oonrt  waa  to  enable  the  Judge  to  protect  himaelf 
from  an  undue  amount  of  budneoa,  by  holding  the  oosta  in  ienrarem  over 
saoh  aa  might  be  diapoaed  to  oany  their  cauaoo  to  that  court  without 
reason ■ble  expectation  of  recovering  five  hnndred  doUan. 

Assumpsit  for  work  done  and  matarialB  fonushed,  brought 
in  the  Baltimore  dty  superior  oooxt.  The  main  fiusts  appear 
in  the  opinion.  The  contract  there  referred  to  between  tbe 
Wardens  and  the  defendant  was  to  the  effect  that  the  former 
were  to  rent  the  mill  when  oompleted,  upon  terms  by  which 
they  were  to  furnish  a  certain  number  of  bushels  of  wheat  each 
year  for  grinding,  and  pay  defendant  so  much  a  bushel;  and 
also  pay  a  certain  amount  per  hundred  bushels  for  the  use  of 
the  elevator.  The  agreement  with  MiUholland,  also  referred  to^ 
was  that  he  was  to  be  substituted  in  plaoe  of  the  plaintifiE^  in 
pvoYiding  the  iron-work  for  the  milL  The  instmotioiis  prayed, 
as  far  as  they  need  be  notioed,  are  as  follows:  On  the  part  of 
plaintiff:  %  That  the  defendant  could  not  recoup  damages  sus- 
tained by  him  by  £EdIing  to  grind  thirty-nine  thousand  six  hun- 
dred and  seventy-five  bushels  of  wheats  under  the  oontraot  with 
the  Wardens,  on  account  of  non-completion  of  the  miU  at  the 
stipulated  time;  3  and  4.   Substantially,  that  if  the  delay  in  the 
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omipIetioD  of  the  mill  was  oanied  bj  the  ooatrMt  betweeu 
the  defendant  and  MillhoUaady  no  I'ecovery  oooU  be  had  for 
finch  delaj;  5,  6,  7.  l%at  the  plaintiff  ooold  leoorer  for  eertatn 
extra  maohineiy  and  woik  ereeted  under  the  difeetioii  and 
request  of  the  defendant  The  instmotians  prayed  bj  the 
defendant  were:  1,  3,  Z,  4,  7.  Bobstantiallyy  that  no  leeufetj 
for  eztm  woik  eoold  be  had  nnder  the  eontnMSt;  C  That  tlie 
defendant  may  reooiip  in  damagea  a  fiur  and  rwiaoiiable  nmk 
for  the  time  the  defendant  was  deprived  of  the  nae  of  the  ndll, 
if  the  delay  was  owing  to  the  faolt  of  the  plaintift  Hie  oomt 
granted  the  prayera  of  the  plaintiff^  and  refbaed  thoae  of  the 
defendant.  Yerdiot  for  the  plaintiff  for  foor  hnndied  doUara, 
Afterwazda  the  de&ndani  moved  for  a  man  pro$.f  and  for  a  role 
upon  the  plaintiff  to  show  oaoae  why  a  non  prot.  ahoold  not  be 
entered,  and  judgment^  if  any,  be  entered  for  ooats  alone^  ha 
inainting  that  no  judgment  for  four  hondred  doUara  ooold  be 
rendered  in  the  saporior  ooortb  Hie  eoort  ovenrnled  the  motion. 
The  defendant  iqipealed  from  the  motioii  and  the  ovder  ovemiliqg 
the  motion* 

G.  M.  CHtt,  for  the  appellant 

/.  N.  SiMb,  etmira. 

By  Ooort^  Took,  J.  The  plalntiil^  the  preaent  appeHee,  ooa« 
traoted  to  pat  np  a  mill,  guaranteed  to  grind  the  beat  wheal 
flooTy  with  the  neeeaaary  bQlten,  eleratoTy  and  mbber,  for  the 
eum  of  five  thousand  dollars.  In  the  oontraot  in  thia 
dauae:  ^No  extra  ohaigea  to  be  made  nnleas^a  written  agre^ 
ment  be  made  and  attached  to  the  contract*  In  the  progreas 
of  the  work  alterationa  were  jnade  and  portiona  of  the  mill  pat 
in,  as  the  plaintiff  contends,  not  embraced  by  the  terms  of  the 
contract,  without  the  parties  availing  themselves  of  the  above 
provitdon;  and  one  of  the  questions  in  the  cause  is,  Ckn  the 
plaintiff  demand  additional  compensation  beyond  the  sum  stip- 
ulated for  the  entire  work!  The  daim  is  jdaced  on  the  ground 
that  the  defendant  interfered  with  the  work,  by  directing  or 
authorising  these  departures  fbom  the  original  design,  and  in 
some  instances,  against  the  opinion  of  the  phdntilE  l^hether 
these  oireumstancea  can  aid  him  mnst  depend  on  the  ol^jeet  of  the 
parties  in  inserting  this  dause,  and  the  interpretation  we  are  to  put 
upon  the  entire  agreement 

It  is  manifest  that  the  obfeet  of  such  provisioBS  in  buildiBg 
contracts  is  certainly  as  to  the  terms  on  whidi  the  work  is  to  be 
done,  in  order  that  the  parties  may  know  how  mnsli  one  Is  to 
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pay,  and  the  other  to  reoeiyey  for  saoh  ohaogeB  and  alteiatioiii 
as  may  be  made.    Neither  haa  a  ri^t  to  change  the  ^am  with- 
out the  other^B  oooaent;  bat  aa  thia  may  be  done  bj  agreement^ 
when  altentiona  aie  apeoiiled  in  writing  and  attaobed  to^  tiaej 
beoome  parts  o^  the   origuud   contnuit^  and   the    builder   maj 
recover  for  snoh  work  aoooiding  to  the  agreement  in  that  behalt 
The  present  phiintiff  undertook  to  erect  a  mill,  a  work  leqmziDg 
praotioal    knowledge  and  skill  in  that  l»anch  of  the  Tnechsnifl 
arts,  on  which,  it  is  to  be  presomedy  the    defendant    relied  in 
giving  him  the  contract      It  was  his  ri^t^  as  well  as  dnty,  to 
determine  what  was  necesssry  to  complete  snch  a  mill  aa  he  had 
contracted  to  pat  up;  and  aa  to  all  matters  not  mentioned  in 
the  agreement,  or  laid  down  on  the  plans,  he  was  solely  reqion- 
sible.     He  waa  nnder    no  obligation  to  receiTe  soggeationB  fraa 
Abbott;  on  the  contrary,  if  he  deemed  them  nnsaitable  or  im- 
practicable, or  likely  to  caose  increased  expense^  he  shoold  have 
resorted  to  the  contnuyt,  as  containing  all  that  he  was   required 
to  perform,  and  insiated  on  haTing  the  additiopal  work  bioiight 
within  its  terms,  aa  weU  for  his  own  protection  as  to  prevent  mis- 
apprehemdon  on  the  other  side. 

The  words  in  qaestion  protected  Abbott  against  extra  chazgeii 
They  cannot  mean  that  no  extra  charge  was  to  be  made  for  what 
the  contract  leqnired,  beeanse  the  very  office  of  that  was  to 
define  what  was  to  be  done^  and  to  fix  the  prioa  We  take  the 
troe  constroction  to  be^  that  there  was  to  be  no  diaxge  for  extra 
work,  that  is,  for  any  work  beyond  that  stated  in  the  contract, 
no  matter  what  it  might  be^  whether  alterations  in  the  plan  or 
mode  of  doing  the  work,  or  additions  or  improvements  in  and 
about  the  completion  of  the  miU,  unless  reduced  to  writing  and 
attached.  It  makes  no  di£brence  if  the  extra  work  waa  ordered 
by  the  owner,  provided  it  was  on  the  milL  As  we  haTe  said,  the 
builder  need  not  accede  to  the  owner's  views;  he  may  reAiae  or 
he  may  assent,  under  the  protection  afforded  by  thia  daose.  U 
extra  work  be  done  without  it,  the  right  to  additional  compensa- 
tion is  waived.  Any  other  interpretation  of  such  words  would 
make  them  valueless  to  the  parties.  The  appellee's  view,  if 
adopted,  would  deny  to  the  owner  the  privilege  of  suggesting 
any,  the  most  trivial,  alteration  of  the  woric,  without  incurring 
the  risk  of  opening  the  whole  contract;  then  the  written  agree- 
ment would  be  substituted  by  a  mere  qtumium  wmruU  daim  for 
work  and  labor,  to  be  afterwards  acyusted  upon  uncertain  and 
testimony.  And  in  many  cases,  his  mere  presence  on  the 
premises  might  subject  him  to  extra  charges,  on  the  ground  of 
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•oquieBoaiioe  in  alteratioiis  made  by  the  buflder,  when  it  might 
well  be  sopposed  there  was  to  be  no  additional  ohaige^  because  not 
pimooslj  attached  to  the  contract:  WaiAman  y.  Crooks  5  Gill  A 
J.  263,  264;  Berrff  v.  Thampmm,  6  Har.  it  J.  89;  MiOerr.  Mo. 
Cqffrejf^  9  Pa.  St.  345. 

We  cannot  dintingniah  this  agreement  fixmi  that  passed  upon 

in  the  case  of  BaJUimcTe  Omnstery  Co.  t.  Cobuim,  7  Md.  202. 

The  same  oonsideratioiis  apply  to  both.    To  hold  a  party  liable 

in  the  face  of  soch   a  stipulation  wonld  be  to  torn  his  plain 

words  into  something  that  he  had  not  assented  ta    In  Mitter  r. 

MtCcfffrty^   9   Pa.   St,  245,  extra    work  was  not    allowed    for, 

thongh  done  with  the  owners'  knowledge,  and  withoat  objection, 

and  afterwards  accepted  by  them.     There   the  contract  did  not 

require  the  agreement  for  extra  work  to  be  in  writing,  bat  the  terms 

were  yery  explicit,  yiz.:  ''At  any  time  during  the  progress  of  the 

building,  the  committee  reserves  the  right  to  direct  any  alteration 

or  yaziation  from  the  original  plan,  so  as  not  to  vary  therefrom 

In  any    very    essential    manner,  so    as    to    canse    any    material 

extra  expense  to  the  building;  but  any  alteration  su^^iested  by 

them  shall  be  made,  and  the  expense,  if  any,  shall  be  agreed 

upon  at  the  time;    but  no  extras  shall  be  allowed  under  any 

pretense  whatever."    Extra  work  was  done,  with  the  knowledge  of 

the  committee,  who  made  no  objection,  and  some  of  them  approved 

of  the  plaintiff's    acts.    The    court  held    that    in    the    face    of 

such  an  agreement,  affording  ample  protection  to  both  parties, 

the  action  could  be  maintained  only  ''by  dear  and  satisfactory 

evidence  of  a  new,  distinct,  and  independent  contract,  authorising 

the    alterations,    and    expressly    agreeing    to    pay    for   them    a 

certain  fixed  price^  or  what  they  may    be    reasonably    worth ;? 

and  that  if   the  contract  was   to    be  thrown   open  because    of 

the  presence  of  the  committee  while  the  work  was  going  on, 

without  objection  to  the  changes,  though  often  conversing  about 

them,  and  because  of  their  acceptance  of  the  work,  it  would  be 

usdesa  to  put  such  agreements    in  writing.    This    may    appear 

to  be  a  harsh  constructiGn  where  the  owner  has  received  the 

benefit  of  the  work;  but  the  law  is  well  settled  that  contracts 

are  to  be  interpreted  and  enforced  according  to  the  fair  import 

of  thflir  terms,  without  reference  to  the  hardships  that  may  fall  on 

the  parties:  Wagnar  v.  WhUe^  4  Har.  k  J.  566;  Barney  v.  Ina. 

CiKf  5  Id.  143;  Doroey  v.  Smiiihf  7  Id.  345.    If  persons  volun- 

taiily  express  themselves   in  writing,  they   must  be  bound  by 

the  language  employed:  licElderry  v.  Shipley^  2  Md.  25  [56  Aul 

Deo.  703]*    The  law  presumes  that  they  understand  the  import 
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of  their  own  oontrBctB,  and  to  have  entered  into  them 
knowledge  of  their  mntoal  rights  and  obligationa.  And  if,  in 
a  case  like  this,  one  par^  omits  to  ha^e  the  efaangos  rednoed  to 
writing,  they  most,  in  view  of  the  ri^ts  of  the  oihery  be  deemed 
to  have  been  made  with  reference  to  the  oontraot  piioe^  nnkai 
there  be  proof  of  an  express  waiver  of  that  clause  of  the  can- 
tract,  or  a  promise  to  pay  for  the  extra  woirk:  EcH  ▼.  NorUm, 
1  McCord,  22;  WUmoi  v.  SnUth,  8  Oar.  do  P.  458;  Done^  ▼.  SmA^ 
7  Har.  Sc  J.  345,  863;  ffawmd  v.  WOmmgion  eto.  B.  R.  Co^  1 
Gill,  811;  Ooaie9  v.  ScmgHon,  5  Md  121;  Mumns  ▼.  ArUif^Q 
Pick.  298  [20  Am.  Dea  475]. 

It  follows,  from  these  views  of  the  agreement^  that  the  oomt 
below  erred  in  disallowing  the  defendants  dbjecdon  to  the  evi- 
dence of  work  claimed  as  extra  or  additiona],  and  also  in  grsBt- 
ing  the  plaintiff's  fifth,  sixth,  and  seventh  praysrs;  and  tUi 
ruling  renders  it  unnecessary  to  pass  upon  the  firsts  seeond, 
third,  fourth,  and  seventh  prayers  of  the  defendant  rekting  to  ths 
same  points. 

The .  defendant  having  made  a  daim  by  way  of  reduetifln  «f 
damages  for  losses  sostained  by  not  having  had  the  use  of  ths 
mill,  according  to  the  oontraot,  prayers  were  offered  on  both 
sides  on  that  subject  which  we  are  now  to  consider.  In  mmy 
cases  a  defendant  may  recoup  for  damages  resulting  firam  tiw 
plaintiff's  failure  to  execute  his  oontraot  Fonaerfy  a  oros^ 
action  was  deemed  to  be  the  proper  remedy;  but  now  the  law  is 
settled  that  the  matter  may  be  urged  by  way  of  defenaa,  We 
do  not  say  that  a  defendant  can  always  rsooup  where  he  oooU 
sue  as  plaintiff^  but  that  principle  on  which  it  has  been  allowed 
will  apply  here:  2  Parsons  on  Oont.  246;  Sedgwick  on  Damagti^ 
e.  17;  BeaU  v.  Pearre,  12  Md.  550. 

Where  unliquidated  damages  are  claimed,  whether  by  tiis 
plaintiff  as  his  cause  of  action,  or  by  the  defendant  in  rednctioa 
of  the  verdict,  it  is  very  difficult  to  a{^y  a  rule  that  will  do  full 
justice  to  the  parties;  the  most  that  courto  can  accomplish  is  to 
approximate  that  result  with  the  limited  and  imperfiBct  aids  thai 
the  parties  may  furnish.  As  a  genend  proposition,  one  who  has 
so  suffered  is  entitled  to  be  placed,  as  nearly  as  money  can  do  it^ 
in  the  same  pUght  as  if  the  contract  had  been  feithfblly  essonled 
But  there  are  many  transactions  in  which  this  is  wholly  faapn^' 
tioable,  becanse  of  the  impossibility  of  determining,  after  ths 
occurrence,  what  might  have  happened  under  a  diffbrsnt  ststs 
of  things.  Hie  books  furnish  numerous  examples^  in  wfalih 
triab  at  law  have  come  fer  short  of  meeting  the  demands  cf  Ji^ 
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tioo,  ihoa^  the  resolt  oofuld  not  have  been  diflhreat  in  the  par- 
tioular  cases  withoat  letting  in  a  most  loose  and  nnoertain 
measare  of  damages,  and  tbtj  dangeroos,  beoanse  liable  to  be 
abused. 

Hie  law,  for  the  poipose  of  preventing  wrong  and  ii^astioe, 
and  to  make  oompensation  as  far  as  regard  for  truth  and  cer- 
tainty would  allow,  has  laid  down  certain  rules' for  the  goyem- 
moit  of  courts  and  juries*  and  among  these  we  find  that  speoa> 
latire  profits  are  too  remote  to  be  included  in  the  estimate^ 
because  they  are  not  presumed  to  have  been  contemplated  by  the 
parties  at  the  time  of  makiTig  the  contract.  But  such  damages 
as  are  incidental  to  and  caused  by  the  breads  and  may  be  said 
to  flow  reasonably  and  naturally  from  such  breach,  and  are  not 
accidental  or  consequential  losses,  will  be  allowed;  and  whether 
they  are  of  the  one  character  or  the  other  must  depend  on  the 
nature  of  the  transaction,  and  in  cases  of  building  contracts,  on 
the  objects  and  uses  for  ^diich  the  structure  may  be  designed. 
The  reason  stated  for  discarding  expected  profits  as  an  d.ement 
In  the  estimation  of  the  loss  is,  that  the  party  charged  is  not  pre* 
mied  to  hare  made  his  contracts  with  reference  to  such  results, 
unless  the  special  circumstanoes  are  communicated  to  him  at  th^ 
time;  but  where  they  are  such  as  he  ought  to  have  contemplated, 
as  a  reasonable  and  profitable  result  of  his  breach,  they  will  affect 
tike  measure  of  damages  in  favor  of  the  complaining  party.  Ap- 
plying these  rules,  there  is  no  difficulty  in  disposing  of  the 
prayers  under  consideration.  Here,  the  contract  was  to  build  and 
put  up  a  mill  for  grinding  flour,  by  a  named  day,  which  was  of 
the  essence  of  the  agreement:  WdUhman  v.  Crookj  5  Gill  k  J. 
239.  It  is  a  necessary  presumption,  that  the  plaintiff  knew  that 
Ilia  work  was  intended  for  use  and  profit,  by  rent  or  otherwise, 
and  tiiat  in  contracting  to  complete  the  mill  by  a  certain  day  he 
acted  with  reference  to  these  purposes  as  important  to  the  de- 
fendant, and  that  he  contemplated  the  loss  of  such  profit  as  a 
reasonable  and  probable  result  of  a  failure  on  his  part  He  is 
thereby  brought  within  the  principles  we  have  stated,  as  fairly  de- 
ducible  from  adjudged  cases  of  the  highest  authority. 

But  the  inquiry  here  is,  What  standard  of  value  for  the  loss  of 
tune  shall  we  apply!  We  cannot  adopt  any  estimate  of  profits, 
that  Abbott  might  have  realised  from  working  the  mill,  because 
these  were  merely  speculative,  depending  on  the  quantity  of  flour 
it  mij^t  grind,  the  fluctuations  of  the  market  as  to  prices  of  flour 
and  grain,  and  the  remote  contingencies  of  his  being  able  to 
procure   wheat,   labor,    and  fbel,   as  well  as  the  continuance  of 
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the  iiiiD  in  tinuiiqg  ocder,  free  from  aoodentB  end  loes  of  time 
bom  other  oenaeB.  Nor  caa  we  chezge  the  oon^Iainant  on  the 
basis  of  the  oootract  between  Abbott  end  Waidan,  for  the  em- 
plpTment  of  the  mill,  because  it  was  not  for  a  rent  certain,  bat 
depending  on  most  of  the  oontiogencies  above  mentionedj  and 
we  are  not  to  presome  that  Qatch  made  his  contract  in  contem- 
plation of  ity  aa  a  measure  of  damage  rasolting  horn  his  fidlure 
to  complete  the  mill  hj  the  time  fixed  in  the  contract  It  makes 
no  difference  that  Wazden  proved  that  his  firm  was  ready  to 
have  gone  on  with  and  fulfilled  their  contract  if  the  mill  had 
been  finialmil  on  the  fifteenth  of  Jone^  because  we  mnst  deal  with 
the  sabjeot  as  of  the  time  of  the  contnust  between  the  parties  to 
this  soit.  In  some  ossoo,  the  profit  that  woold  have  been  de- 
rived from  another  contract  eristing  at  the  maVing  of  the  one  in 
suit  may  be  allowed.  An  example  is  fenuahed  in  die  case  of 
Mati&rkm  y.  Mwyc/r  of  Brookfyn,  7  Hill,  62  [42  Am.  Dec.  38], 
where  the  distinction  is  clearly  stated  by  Nelson,  0.  J.,  whoae 
opinion,  as  well  as  2  Kent^s  Com.  480,  note,  and  Sedgwick  on 
Damages,  76,  are  quoted  in  the  most  recent  Wngliah  worioB  on 
the  subject  of  damages,  as  having  stated  the  law  on  correct 
principles:  Mayne  on  Damages,  c  2;  Powell  on  Ev.,  a  21;  1 
Exch.  855;  2  Parsons  on  Gont.  458  et  seq. 

Considering  the  uncertainties  attending  the  milling  busineBiy 
and  the  difficulty  of  defining  a  safer  guide  for  juries,  we  are  of 
the  opinion  that  a  £ur  rent  is  the  most  reasonable  standard  of 
the  defendant's  loss  by  reason  of  the  plaintiff's  failure  to  com- 
plete the  milL  This  we  take  to  be  consistent  with  well-estab- 
lished principles,  and  the  doctrine  recognised  in  this  court  in  a 
case  where  the  measure  of  damages  for  loss  of  the  use  of  a  miU 
was  a  point  in  contest:  SnUih  v.  Middlekauf^  1  Md.  329.  Thou^ 
the  courts  in  Vermont  appear  to  allow  evidence  of  what  the  mill 
could  have  earned:  Clifford  t.  Richatdwfiy  18  Tt.  620. 

We  think,  therefore,  the  court  was  right  in  grantixig  the 
plaintifi^s  second  prayer.  The  fifth  and  sixth  prayera  of  the 
defendant  also  relate  to  his  «laim  for  damages.  They  were 
properly  refused,  because  the  fifth  claimed  damages  by  way  of 
reduction  for  loss  of  the  use  of  the  mill  from  the  time  or^;inaIly 
agreed  upon  for  its  completion,  when  the  evidence  shows  the 
time  was  extended  as  the  necessary  consequence  of  the  defend- 
ant's  agreement  with  Millholland,  by  which  the  latter  was 
allowed  until  the  fifteenth  id  June  for  supplying  portions  of  the 
machinery,  and  it  would  require  several  weeks  after  their  delir- 
ery  to  complete  the  mill     He  was  claiming  damages  for  ddaj 
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that  he  had  himself  caused.  And  for  this  reason,  also,  the 
third  and  fourth  prayers  of  the  plaintiff  •  were  properly  granted. 
There  was  no  evidence  of  the  Talae  of  the  mill  to  anthoriae  the 
jury  to  reduce  the  verdict,  by  an  allowance  of  rent,  for  the  loss  of 
time;  the  defendant's  sixth  prayer  was,  therefore,  well  refused. 
The  exception  to  the  plaintiff's  eighth  prayer  was  abandoned  at 
the  bar. 

The  remaining  question  arises  on  the  defendant's  motion  for 
a  non  proB.^  which,  in  view  of  its  importance,  we  shall  dedde 
without  reference  to  the  time  at  which  it  was  made. 

The  tenth  and  eleventh  sections  of  the  fourth  article  of  the  con- 
stitution define  the  jurisdiction  of  the  court  of  common  pleas  and 
of  the  superior  court  They  are  not  to  be  taken  as  an  intimation 
that  each  court  was  peculiarly  adapted  to  the  class  of  cases 
specially  confided  to  it,  but  as  showing  a  plain  design  to  facil- 
itate and  promote  justice  by  a  division  of  business,  and  this  was 
to  be  insured  by  preventing  the  accumulation  of  suits  in  the 
superior  court  at  the  option  of  plaintiffs.  The  jurisdiction  is 
made  to  depend  on  the  amount  of  the  ''debt  or  damage  claimed," 
and  ''in  case  any  plaintiff  shall  recover  less  than  the  sum  of  five 
hundred  dollars,  he  shall  be  allowed  or  adjudged  to  pay  costs,  in 
the  discretion  of  the  court."  The  judiciary  act  of  1789  gives 
jurisdiction  where  '"the  matter  in  dispute  exceeds  the  sum  or 
value  of  five  hundred  dollars,  exclusive  of  costs,  to  be  made 
to  appear  to  the  satisfaction  of  the  court"  Under  this  act, 
it  has  uniformly  been  held  that  the  damages  churned  in  the  writ 
is  the  test  of  jurisdiction,  even  in  cases  where  the  demand  was 
on  a  note  for  less  than  five  hundred  dollars;  if  the  verdict  be 
for  less,  the  plaintiff  does  not  recover  costs,  but  at  the  discre- 
tion of  the  court  may  be  adjudged  to  pay  costs:  Grwn  v.  Liter^ 
8  Cranch,  229;  ShSnan  v.  Clark^  3  McLean,  91;  Mum  v.  Dm- 
pent  De  Nemours,  2  Wash.  463;  Gordon  v.  Lon^,  16  Pet.  97. 
If  the  point  before  us  rested  merely  on  the  words  "debt  or 
damage  claimed,"  we  might  find  in  these  cases  authority  for  over- 
ruling the  defendant's  motion;  but  the  court  of  appeals,  prior  to 
the  present  constitution,  in  construing  the  acts  of  assembly  for 
the  recovery  of  small  debts,  where  the  amount  of  the  "debt  or 
damage  laid  or  claimed"  gave  jurisdiction,  decided  that  in 
actions  ex  eoninMUu,  these  words  meant  the  sum  recovered,  and  if 
that  was  less  than  the  sum  named  in  the  law,  the  county  courts 
had  not  jurisdiction,  but  that  a  different  rule  prevailed  in  cases 
exdMeto:  ffReOLyr.  Murdoch,  1  GiU,  S3;  AoB v.  Black,  Id.  203; 
CiwUr  V.  Tuck,  3  Id.  251.     The  present  court,  recognizing  this 
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•nthoiitj,  appliad  the  doetrine  in  Ou  t.  Ditt,  7  Md.  251,  and 
hanoe  the  judgment  on  this  point  ooold  not  be  Bastained,  na- 
less  the  cases  are  distuguishable  by  reason  of  the  aboye  danse 
in  the  oonstitation  relating  to  costs. 

TioakiTig  to  the  design  which  we  have  imputed  to  the  conyen- 
tion,  and  to  the  duty  of  the  court  so  to  inteqaet  doubtful  pro- 
visions as  to  maintain  the  jurisdiction  of  the  legal  tribunaJsy  wb 
are  of  opinion  that  the  eleventh  seoticNa  must  be  understood  as 
authorizing  the  superior  court  to  render  judgments  on  verdicts 
for  less  than  five  hundred  dollars;  the  provision  as  to  costs  fur- 
nishing to  suitoiB  a  sufficient  inducement  to  institute  their  pro- 
ceedings in  the  proper  court,  and  not  to  invoke  the  jurisdiction 
of  the  superior  court,  except  in  good  faith.  These  words  weie 
certainly  intended  to  enable  the  judge  to  protect  himself  from 
an  undue  amount  of  business,  hj  holding  the  costs  in  Urrorem 
over  such  as  might  be  disposed  to  cany  their  causes  to  that  couit 
without  reasonable  expectation  of  recovering  five  hundred  doUaia 
or  more.  If  this  is  not  the  proper  interpretation  of  the  section^ 
the  court's  discretion  means  nothing;  because  on  general  prin- 
ciples the  costs  would  follow  the  judgment  d  fum  pro8^  and 
could  not  fall  on  the  defendant.  We  cannot  suppose  that  it 
was  designed  to  award  costs  to  the  plaintiff  where  he  is  denied 
the  benefit  of  Ids  verdict,  when  this  obvious  result  of  a  different 
construction  may  be  avoided  by  treating  the  exercise  of  the  dis- 
cretion as  a  penalty  to  be  inflicted  on  those  who  should  implead 
defendants  in  that  court,  without  a  bona  Jide  belief  that  their 
cases  were  within  the  prescribed  jurisdiction.  The  motion  for  a 
non  pro$.  was  properly  overruled. 

If  it  dearly  appeared  bj  the  record  that  the  trial  and  finding 
of  the  jury  were  confined  to  the  items  of  extra  charge,  there 
would  be  no  reason  for  a  venire  de  notN>,  all  the  evidence  on  that 
part  of  the  case  being  now  excluded.  But  the  pleadings  and 
proofs  relied  on  set-off  and  payments  on  the  original  ccntraoti 
and  as  it  does  not  appear  but  that  the  verdict  was  made  up,  in 
part,  of  a  balance  due  on  that  account,  the  plaintiff  will  hare 
leave  to  apply  for  a  proeedefida. 

Judgment  reversed. 


Wbrtbi  iHsimiTMsms  abs  to  ■■  Cokbxbuxd  qvon  «bsb  Owv  TtaMSi 
Bctrnea  v.  SimmBf  49  Am.  Deo.  43&  Cknuts  otn  make  no  sxpositioiiB  agdnsl 
the  express  terms  of  written  oontrscti:  Pendergaat  v.  MeOonndl,  46  Id.  474. 

Damaoeb  vob  Bbxach  or  Goimuor,  EsoonntxifT  or:  See  note  to  V<m 
Bpp9  V.  Harriatm^  40  Am.  Deo.  314,  diBOoaamg  tins  subjeoti  Dmgem  v.  Ome^ 
IMi.  81  Id.  7S7;  Dnw  v.  TcwU^  09  Id.  380.    The  prinoipal  ease  wm  died  ss 
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Mtablkhing  the  modern  doetrme  of  Teooapmeni  in  Mivyland,  in  BmUbnmt 
Mar.  /ml  Ok  T.DakymplB,  25  Md.  809;  DomkrT.  Ckakwa,  S7  U.  ML 

Daxaobb  fOB  BuAOR  OF  OosTRAOiF,  WHAT  LfGLiTMis  Soo  tiio  note  to 
Ofifinr.  OMwr,  69  Am.  Dea  718^  djonmnhig  tUo  nbjeoi  Menlgr  oonjoo* 
tnral  or  speoolAtive  diunagea,  depending  npon  fatore  continganfij,  oumot  bo 
leooTorod:  Sha/er  t.  WiUon,  U  Md.  280;  VkkAurg  de.  B.  B.  OtK  y.  Bag^- 
dale,  46  Misa.  480l  Damages  for  breooh  of  oontnust  ahoold  bo  snoli  as  may 
fairly  be  considered  either  arising  nstnrally,  or  sndh  as  mnj  rnasonably  bo 
mppooed  to  have  been  in  the  oontemphition  of  both  pariieB  nl  the  time  they 
made  the  oontract*  as  the  probable  reanlt  of  the  breaeh  of  itt  Orai$r  v.  Ben- 
mngetf  33  N.  J.  L.  517,  aU  citing  the  principal  caM» 

iNsrBUonoNS  hot  Sutfokixd  bt  Hvamaim  shonld  not  be  giTen:  See 
Andre  t.  Bodman,  ante^  p.  628,  and  note  63& 

Thb  pbivgipal  oiASi  WAS  roLLOWXD  on  point  as  to  Jnrisdiotion  of  snperior 
oonrt  of  Baltimore  in  IMieiT.  Tmmer,2S  Md.  882;  and  AMmotv  OmoI  tie. 
Co.  T.  Siemri,  U.  8881  and  wm  diatingnishad  in  Jhmitti  Fin  hm.  €h.T. 
COhscflVo /m  Co.,  86  Id.  12a 


WlLSOK  V.   BUBSBLL. 

[IB  XiEniAn^  406w] 

MoBAL  Obuoatiob  TO  Pat  Dxbt  ]>ibohaboxd  bt  Ibbqltbbt  Law  Bbhadib, 
and  snoh  obligation  is  a  sofSoient  conaideratian  in  law  to  snpport  a 
promiBe  by  the  debtor  to  pay  the  debt. 

Dbbd  of  Tbvbt  18  MOT  Voii>  AS  AGAINST  Cbbmtqbs  boeaasa  H  psoTides  f ot 
the  payment  of  a  debt  which  is  discharged  liy  the  insolvent  Iswbl 

DBID   of  TbUCT  is   NOT  ElRBlBBD  VoiD  AS    TO    CbBDIXOBS    OB  gRNmd  of 

frand,  where  it  is  giyen  to  secure  notes  to  be  advanoed,  by  the  fact  that 
some  of  the  notes  were  pordhased  at  a  laige  disoonnt  by  tiie  person  ad- 
▼anoing  them  from  the  person  to  whom  the  grantor  gave  them  to  sell,  the 
pnrehase  being  made  a  longtime  after  the  ezecntioQ  of  the  deed  of  tnist, 
and  there  being  no  evidenoe  that  at  the  ezecntioQ  of  the  deed  of  trast 
there  was  any  intention  to  porohsae  the  notes  at  a  ^'iwyflnt 

Dkeds  of  Tbust  TO  SaouBB  FuTiTBB  ADVABGn^  if  made  btmajlde^  an 
Talid. 

Pbovibion  ir  Dud  of  Tbubt  bt  Which  PoasBBBiow  was  to  Bbmaib  ni 
Qbabtob  nntil  delanlt  made  by  him  does  not  render  the  eonveyanoe 
frandulent  as  against  creditors. 

OiOBBiON  TO  Staxb  Timb  whbr  FntflT  Advabgb  was  to  bi  Maub  in  deed 
of  trust  to  secure  fatore  adyanoes,  and  providing  that  the  loans  were  to 
continne  for  three  years  after  the  time  of  the  first  loan,  does  not  inTsli* 
date  the  deed  as  making  the  period  of  the  duation  of  the  tnmsaotion 
indefinita. 

TmB  DUBoro  Which  Adyabob  abb  to  bb  Comtibubu  need  not  ba  stated  in 
a  deed  of  tmst  to  seonre  fatore  advanoes. 

BiXBUisio  EviDBNGB  TO  Show  Amoubts  Lqavbd^  and  the  time  dnriqg  whioh 
the  loans  are  to  be  continnedt  is  admissible  where  a  deed  of  trast  to 
seonre  fatore  advanoes  is  giren;  sach  eridence  does  not  contradict  or  alter 
tiiedeed. 
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AoTiHcn  Mabi  wdxb  Deed  of  Tbur  to  Sioubi  Fdtubx  Adtangbi 
take  preoedenoe  otot  claims  arinng  nnder  a  deed  of  ooiiTejaooe  sabio* 
qnentl J  ezecnted  by  the  grantor,  althoogh  the  advaaoei  wwe  oiade  sab* 
sequent  to  the  ezeoation  of  the  oonveyaaoe. 

Bill  for  an  injunction  to  reBtrain  the  sale  of  certain  propertf 
oonyeyed  under  a  deed  of  tmst^  on  the  ground  that  the  convey 
ance  was  fraudulent  as  to  creditora,  and  brought  hj  parties 
churning  tbiougli  a  deed  of  conveTanoe  of  the  property  made 
bj  the  grantor  in  the  trust  deed.  The  nature  of  the  deed  and 
the  objections  to  it  are  sufficientlj  stated  in  the  opinion.  The 
Bisth  point  made  by  the  appellees  and  referred  to  in  the  opinion 
was  substantially  to  the  effect  that  in  transactions  between  the 
mortgagor  and  mortgagee,  equity  would  set  aside  the  mortgage 
as  fraudulent  where  it  manifestly  appeared  that  the  mortgagee 
had  taken  adTantage  of  the  mortgagor's  necessities,  especially  where 
the  rights  of  subsequent  incumbrancers  were  jeopardised.  The 
court  below  held  the  deed  to  be  inoperative  and  void,  and  granted 
the  injunction.     The  defendants  appealed. 

Oeorge  Dobbin  and  Rwerdy  Johnson^  for  the  appellants. 
S.  T.  WaBia  and  G.  M.  GiU,  contra. 

By  Court)  Babtol  J.  Several  objections  to  the  validity  of 
the  deed  of  trust,  of  the  fifteenth  of  February,  1856,  have  been 
urged  by  the  appellees,  which  it  is  necessary  for  us  first  to  con- 
sider in  the  decision  of  this  appeaL  That  deed  is  in  the  nature 
of  a  mortgage,  and  was  intended  to  secure  to  ThonuuB  Wilson 
aud  Thomas  Wilson  &  Co.  the  payment  of  certain  sums  of 
money  which  William  Mason  &  Son,  the  mortgagors,  formerly 
owed  them;  and  also  to  secure  the  payment  of  certain  promissoiy 
notes  which  the  said  ^ydlson  and  Wilson  &  Co.,  respectively,  agreed 
to  loan  to  said  Mason  <b  Son. 

It  has  been  assailed  as  fraudulent  in  tact^  upon  two  grounds: 
1.  Because  it  secures  the  payment  of  debts  which  W.  Mason  A 
Son  were  not  legally  bound  to  pay,  they  having  before  been 
discharged  therefrom  under  the  insolvent  laws;  and  2.  Because 
some  of  the  notes  loaned  under  the  mortgage  were  afterwards  pur 
chased  by  Thomas  ^ydlson,  one  of  the  mortgagees,  at  large  discountSi 
much  greater  than  the  legal  rate  of  interest. 

The  old  debt  had  never  been  paid;  the  moral  obligation  to 
pay  it  remained,  notwithstanding  the  release  of  the  debtors 
under  the  insolvent  laws;  and  there  is  no  principle  better  estab- 
lished than  that  such   moral  obligation  is  a  sufficient  considera* 
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tion  in  law  to  support  a  promise  by  the  debtor  to  pay  the 
debt:  See  Chit  Con.  48,  49,  and  the  cases  colleoted  in  AMm  t. 
ffitt,  cited  in  note  to  WennaU  y.  Adney,  3  Bos.  dc  PoL  249;  and  also 
Cook  T.  Bradley,  7  Conn.  57  [18  Am.  Deo.  79],  where  the  rule  is 
perspicaonsly  stated. 

•If  Mason  dc  Son  were  under  a  moral  obligation  to  pay  the  old 
debt,  their  agreement  to  secure  the  same,  or  any  part  of  it,  can  not 
render  the  deed  fraudulent. 

The  stipulation  with  regard  to  the  payment  of  the  old  debt 
is,  that  a  sum  equal  to  five  per  cent,  of  the  amount  of  each  note 
so  to  be  loaned  by  Thomas  Wilson  and  Thomas  Wilson  dc  Co. 
shall  be  paid  by  W.  Mason  &  Son;  such  payment  to  be  made  when 
each  note  is  loaned,  and  to  be  applied  toward  the  extinguishment  of 
the  old  debts. 

This  proYision  is  somewhat  novel,  and  it  has  been  contended, 
on  the  part  of  the  appeUees,  that  it  is  merely  colorable  ami  is 
a  device  adopted  by  the  parties  for  securing  usurious  interest 
upon  the  notes  loaned.  In  our  opinion,  the  record  contains  no 
evidence  in  support  of  this  view.  It  is  not  pretended  that  the 
pre-existing  debt  was  not  real  and  bona  Jide.  There  would  have 
been  no  fraud  in  securing  the  payment  of  the  whole  of  it;  how, 
then,  can  fraud  be  chai^ged  on  account  of  any  provisions  in  the  deed 
whereby  it  is  secured  to  be  paid,  from  time  to  time,  and  by  small 
installments  1 

Nor  do  we  find  any  proof  or  indicatJOQ  of  trwoA  in  the  &ol 
that  some  of  the  notes  loaned  were  purchased  by  Wilson  at  a 
heavy  discount.  Those  purchases  were  made  from  third  parties, 
in  whose  hands  Mason  k  Son  had  placed  the  notes,  and  who 
held  them  for  sale  in  the  market;  they  were  made  in  August 
and  September,  1857,  eighteen  months  after  the  execution  of 
the  deed,  and  there  is  no  proof  in  support  of  the  charge  that  at  the 
time  of  the  execution  of  the  deed  there  was  any  intention  on  the 
part  of  either  Thomas  Wilson  or  Wilson  di  Co.,  to  buy  the  notes  at 
a  discount. 

The  record  furnishes  no  evidence  in  support  of  the  sixth  point 
made  by  the  appellees;  the  arrangement  was  entered  into  volun- 
tarily on  the  part  of  Mason  &  Son;  no  advantage  appears  to 
have  been  taken  of  their  necessities  by  the  mortgagees;  on  the 
contrary,  the  latter  assumed  very  heavy  pecuniary  responsibility,  the 
benefit  of  which  was  derived  by  the  former;  and  so  far  as  the  cir- 
cumstances attending  the  transaction  are  disclosed,  there  was  notii« 
ing  inequitable  in  its  terms. 

There  being  no  sufficient  evidence  to   establish  fraud  in  iaick 
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in  the  execntioii  of  the  deed,  we  are  next  to  inquire  whether  it  le 
fraudnleiit  and  void  in  kw. 

The  amounts  which  it  was  intended  to  aeeore  are  ezpresaed  ia 
the  deed,  as  required  bj  the  aot  of  1825,  a  50,  and  we  oonoiir 
the  judge  of  the  oirouit  oonrt  in  saying  that  no  valid  objeotion 
be  made  to  it,  either  under  that  aot  or  by  reason  of  its  being  in* 
tended  to  secure  future  advances.  Deeds  to  secure  future  loana 
or  advances,  if  bona  fide  made,  have  always  been  sanctioned  by 
the  common  law,  and  if  unexceptionable  in  other  leqpects,  their 
validity  cannot  be  questioned  in  Mazyland:  See  Ode  v.  Btmffef  1 
Om,  412. 

Much  stress  has  been  laid  upon  the  ianat  that  by  the  terms  of 
this  deed  the  possession  of  the  property  was  to  remain  in  the 
grantors,  until  default  should  be  made  by  them  in  the  payment 
of  one  or  more  of  the  notes  to  le  loaned  and  advanced  to  them. 
Such  a  provision,  it  is  said,  is  in  effect  a  conveyance  of  property 
for  the  use  and  benefit  of  the  dHbtoES,  and  therefore  void  under 
the  statute  of  13  Elizabeth,  as  tending  to  ''delay,  hinder,  or 
iefraud  creditors." 

If  it  were  a  conveyance  of  Uie  debtors'  property  for  the  pay* 
ment  of  their  debts,  such  a  reservation  would  avoid  the  deed* 
This  has  been  repeatedly  decided  by  this  court:  See  Green  v. 
Trieber,  3  Md.  11;  SangiOM  v.  0<mA^,  lid.  40;  Malcom  v.  Hodgee^ 
8  Id.  418. 

But  this  is  not  a  conveyance  for  the  benefit  of  creditors;  it  \& 
aot  an  asajgnment  of  the  property  of  the  grantors  for  the  pay- 
ment of  some  or  all  of  their  debts.  It  is  in  the  nature  of  a  mort- 
gage, and  in  such  an  instrument  a  stipulation  that  the  mortgagors 
shall  remain  in  possession  is  no  evidence  of  fraud.  ''  If  that  were 
so,  then  no  mortgage  could  be  valid:"  United  States  v.  Hooe,  3 
Cranoh,  89,  In  the  case  of  Oreen  v.  Trieber,  eupra^  this  court 
has  said:  ''We  must  observe  the  distinction  between  conveyances 
of  the  whole  or  a  part  of  the  debtor^s  property  as  a  security  for 
particular  debts,  on  an  agreement  with  the  creditors  for  further 
time,  and  the  voluntary  conveyances  of  debtors  for  the  payment 
of  their  debts;  the  latter  the  law  presumes  to  be  executed  with 
reference  to  the  benefit  of  the  creditors,  and  not  to  the  advan- 
tage of  the  debtor.  ....  In  one  class  the  object  is  to  gain  time  for 
the  debtor  by  agreement  with  the  creditor,  in  which  it  is  quite 
consistent  with  the  nature  of  the  transaction  that  the  former 
shall  keep  possession.  In  the  other,  the  debtor  offers  his  prop- 
erty to  his  creditors  in  payment  of  their  claims,  or  for  distribu- 
tion, according  to  such  priorities  as  he  may  prescribe.     Payment 
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being  the  profeaaed  objeet  of  the  aasignmeziti  it  most  not  oon- 
tain  any  proviaioa  to  defeat  or  hinder  this  poiposa^  beyond  miidk 
reasonable  delay  as  may  be  incidental  and  necesBaiy  to  the 
proper  execution  of  the  trust:"  Ormn  t.  TrUber^  3  Md.  36. 

It  is  Tery  important  in  this  oaae  to  \keep  this  difrianntion  in 
view.  Many  of  the  prinoipleB  and  deoisions  cited  by  the 
appellees  are  applicable  only  to  deeds  of  the  latter  description; 
while  the  iostroment  befoie  ns  belongs  to  the  fanner  elaas  of 
oonveyanoea.  It  is  a  mere  seoority  for  debts  dne  and  to  be 
incurred;  and  so  fiir  from  operating  to  defraud,  hinder,  or  de- 
feat the  claims  of  other  creditors,  its  legal  opentioQ  was  ta 
grant  time  to  1^^"^"  ^  Son,  «nd  to  inw^wvift  their  —mmmm^  tt-nA 
ability  to  meet  their  responsibilities,  while  their  property  re- 
maioed  responsible  for  the  claims  of  their  other  creditors,  sub- 
ject to  the  lien  of  the  mortgagees. 

It  seems  to  us  to  be  no  well-founded  otgection  to  such  a  deed 
that  it  might  afford  an  opportunity  for  frandulent  collusion  be- 
tween the  mortgagors  and  the  mortgagees,  whereby  the  prc^ 
•rty  might  seem  to  be  liable  for  a  large  sum,  and  not^  in  fact^ 
be  liable  at  all,  as  if  the  notes  were  not  called  for.  The  same 
objection  might  be  made  to  every  mortgage  to  secure  future 
advances;  parties  may  make  corrupt  bargains  in  any  case.  But 
in  the  absence  of  all  proof  impeaching  the  bonajldes  of  the  trans- 
action, such  instruments  are  not  within  the  operation  of  the 
statute  against  fraudulent  conveyances. 

Some  objection  has  been  made  to  the  deed  on  the  ground  that 
the  power  of  sale  conferred  upon  the  trustees,  in  case  of  default, 
is  vague  and  indefinite,  but  we  do  not  consider  this  objection  as 
well  founded.  The  terms  of  the  deed  in  this  respect  are  clear 
and  explicit^  and  no  authority  has  been  produced  to  show  that 
they  are  in  contravention  of  any  principle  of  law.  Nor  do  we 
concur  in  the  view  presented  by  the  appellees,  that  the  omission 
to  state  on  the  face  of  the  deed  the  tiiAe  when  the  first  advances 
were  to  be  made  renders  the  deed  invalid.  The  advances  were 
to  be  made  ''from  time  to  time,  as  may  be  desired  by  Mason 
A  Son,"  and  were  to  be  oontruued  for  a  speoifia  period  **from 
the  date  of  the  first  loans."  It  is  said  that  the  omission  to  state 
in  the  deed  the  time  of  the  first  loan  makes  the  period  of  the 
duration  of  the  transaction  indefinite,  and  that  this  avoids  the 
deed. 

No  valid  objection  can  be  made  to  a  mortgage  on  account  of 
the  length  of  time  it  has  run;  nor  can  we  see  any  reason  why, 
in  the  case  of  a  mortgage  to  secure  future  loans,  it  is  necessary 
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to  designate  in  the  deed  the  length  of  time  daring  which  the 
loans  stipulated  for  are  to  be  oontinaed.  There  is  no  such  re- 
quirement in  the  act  of  1826.  In  this  case,  however,  if  it  were 
material  for  the  appellants  to  show  the  length  of  time  daring 
which  the  transactions/  were  to  oontinae,  we  have  no  doubt 
that  it  is  perfectly  competent  for  them  to  rely  for  that  purpose 
upon  the  proof  in  the  cause.  This  proof  is  not  excepted  to,  and  no 
exception  to  it  could  have  beeen  sustained  if  made;  it  was  offered 
bj  the  appellees,  and  shows  that  the  first  loans  were  made  on 
the  fifteenth  of  February,  the  day  on  which  the  deed  bears  date. 
Several  decisions  of  this  court  have  been  cited  for  the  purpose 
of  establishing  the  proposition  that  the  validity  of  a  deed  exe- 
cuted by  a  debtor  for  the  benefit  of  his  creditors  must  be  deter- 
mined by  the  face  of  the  instrument,  and  does  not  depend  upon 
extritsio  circumstances;  or  in  other  words,  that  if  a  deed  be 
fraudulent  in  law  for  matter  appearing  upon  the  instrument  it- 
self, it  cannot  be  made  good  by  averment.  This  proposition  is 
no  doubt  well  established,  but  it  is  not  applicable  to  the  ques- 
tion before  us.  Here  the  deed  is  not  void  in  law,  for  want  of  a 
definite  statement  on  its  face  of  the  time  when  the  first  loans 
were  to  be  made,  or  of  the  period  duriiig  which  they  were  to 
continue.  The  deed  provides  for  a  continuance  of  the  loans  or 
notes  to  the  amount  of  thirty-six  thousand  dollars  for  three 
years  after  the  time  of  the  first  loan,  and  of  eighteen  thousand 
dollars  for  one  year  longer. 

To  show  the  actual  amounts  loaned,  and  to  fix  the  duration 
of  the  transaction,  by  showing  the  time  when  the  first  -loan  was 
actually  made,  extrinsic  proof  may  be  offered;  such  proof  does 
not  contradict  the  deed,  or  alter,  in  any  respect,  its  legal  opera- 
tion and  effect  In  the  case  of  Cole  v.  Runge^  1  Gill,  412,  the 
deed  purported,  on  its  face,  to  be  for  and  in  consideration  of 
ten  thousand  dollars,  in  hand  paid  to  the  grantors,  and  contained 
a  proviso  for  the  payment  of  ten  thousand  dollars  with  inter- 
est by  a  certain  day,  and  it  was  held  that  parol  evidence  was 
admissible  for  the  purpose  of  showing  that  the  deed  was  made 
to  secure  advances  made  and  to  be  made  to  the  mortgagors,  to 
the  extent  of  ten  thousand  doUars.  The  principle  upon  which 
that  dedsion  was  put  is  equally  applicable  here,  vis.,  that  the 
evidence  did  not  "have  the  effect  of  changing  the  oharaoter  and 
legal  operation  of  the  deed." 

The  evidence  in  the  cause  shows  that  after  the  date  of  the 
deed  of  trust,  Thomas  Wilson  and  Thomas  Wilson  &  Co.  went  oq 
to  loan  their  notes  to  William  Mason  k  Son,  from  time  to  time, 
•ooording  to  their  agreement;  the  transactions,   so  far  as  these 
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loans  are  concerned,  commenced  on  the  fifteenth  of  Febraaiy, 
1856,  and  ended  on  the  second  of  November,  1867.  On  the 
twen^-second  of  November,  1856,  William  ^lason  &  Son  sold  the 
property  mentioned  in  the  deed  of  tmst^  and  executed  a  bond 
of  conveyance  of  that  date  to  Thomas  M.  Mason,  Charles  0. 
Ghmfflin,  and  Charles  Mason,  by  which  they  agreed  to  sell 
the  said  property  for  one  hundred  and  twenty-seven  thousand 
five  hundred  and  fifty-six  dollars,  and  received  therefor,  from 
the  purchasers,  ten  promissory  notes,  amounting  in  the  aggregate 
to  that  sum,  with  the  interest  thereon.  The  bond  of  oomveyanoe 
was  duly  recorded  on  the  first  day  of  December,  1856,  and  con- 
tains the  following  stipulation:  ''But  in  case  of  any  defieuilt  in 
payment  of  the  aforesaid  promissory  notes,  or  any  of  them, 
then  it  is  hereby  declared  to  be  the  agreement  of  the  parties  to 
these  presents,  the  entire  indebtedness  on  account  of  all  the  aforesaid 
promissory  notes  shall  then  be  considered  due,  and  demandable  at 
any  time  by  the  obligors  on  the  bond/'  and  then  and  in  that  case 
authority  is  given  to  the  obligors  to  proceed  and  sell  the  land,  prop- 
erty, and  premises,  and  apply  the  proceeds  of  sale  to  the  payment  of 
said  notes. 

It  appears  that  one  of  the  promissory  notes  mentioned  in  the  bond 
of  conveyance  was  passed  by  Mason  &  Son  to  the  Bank  of  Com- 
merce, and  that  three  of  them  were  passed  to  J.  B.  Bussell  and  T. 
P.  Ilussell,  who  passed  them  to  C.  W.  EUis. 

At  the  time  of  the  execution  and  recording  of  said  bond  of 
conveyance,  there  were  outstanding  notes  loaned  by  Wilson  and 
Wilson  &  Ca,  under  the  deed  of  trust,  to  the  amount  of  thirty- 
pdx  thousand  dollars;  these  were  afterwards  paid  by  W.  Mason 
&  Son,  and  other  notes,  to  the  same  amount,  were  loaned  to 
them,  which  were  also  paid,  and  then,  between  the  twenty-fourth 
of  July,  1857,  and  the  second  of  November,  1857,  other  notes,  to 
the  amount  of  thirty-six  thousand  dollars,  were  loaned  and  advanced 
by  said  Wilson  and  Wilson  &  Ca  to  Mason  &  Son,  under  deed  of 
trust,  and  default  having  been  made  in  the  payment  of  these  last 
notes,  or  some  of  them,  the  question  arises  whether  the  appellants, 
Wilson  and  Wilson  &  Ca,  are  entitled  to  a  priority  of  lien  upon 
the  property  over  the  appellees,  who  daim  under  the  bond  of  con- 
veyance. 

This  question  arose  in  theoase  of  Oardan  y.  Oraham,  7  Yin.  Abr. 
52;  Eq.,  p.  3;  and  2  Eq.  Cas.  Abr.  598. 

That  case  is  thus  stated  in  Yiner:  ''A  mortgages  to  B  for  a 
term  of  years,  to  secure  the  sum  of  ,  already  lent  to  the 

mortgagor,  as  also  such  other  sums  as  should  hereafter  be  lent 
or  advanced  to  him.      Afterwards  A  makes  a  second  mortgage 
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to  0  Ibr  a  oertain  sam,  with  notioe  of  the  fint  mortgage,  and 
ihea  the  fint  mortgagee,  haTing  notioe  of  the  aeooiid  mortgage^ 
knda  a  ftirther  aaniy  eta  The  qaeation  waa^  apon  what  tnma  the 
aecond  mortgagee  ahall  redeem  tiM  fint  mortgage. 

^Cowper,  lord  chancellor,  held  'that  the  aeooDd  mortgagee 
ahall  not  redeem  the  firat  mortgage  without  paying  all  that  ia 
doe,  aa  well  the  money  lent  after  aa  that  knt  before  the  aecood 
mortgage  waa  made;  for  it  waa  the  folly  of  the  aecood  mortgagee, 
with  nodce,  to  take  80«>h  a  aecority." 

A  contrary  prindple  aeema  to  hare  been  decided  by  a  minor- 
ity of  the  aapreme  court  of  Ohio,  in  SpadmF  y.  Lawhr,  17  Ohio^ 
371  [49  Am.  Dec.  461].  We  think  there  ia  great  tone  in  the 
opinion  deliTered  by  the  diaaenting  judge  in  that  caae.  The 
ruling  of  the  conrt,  however,  waa  baaed  aomewhat  npon  the 
effect  of  the  atatute  of  that  atate  relating  to  mortgigea,  and  ia  not 
atrictly  applicable  here. 

With  the  exception  of  Spader  t.  Zoiofar,  mpra,  we  have  aeen 
no  caae  oyemiling  the  decision  in  Oairdon  t.  Grattom,  avprvk  It 
is  cited  aa  authority  by  Powell,  in  hia  learned  work  on  mort- 
gages, ToL  2,  p.  533;  and  by  Coote,  in  his  law  of  Mortgagea^ 
69  Law  lib.  487.  Mr.  Ooyentry,  in  hia  notea  to  Powell,  yoL  2, 
pp.  533,  534,  auggesta  aome  doubts  as  to  the  aoundneaa  of  the 
principle  of  Gordon  v.  Graham^  mpra,  but  ccodudea  hia  re> 
marks  by  saying  ''that  he,  individually,  plaoea  but  alender 
dependence  on  the  force  of  their  application."  See  Oibmm  ▼• 
Jngo,  6  Hare,  112;  8.  C,  31  Eng.  Ch.  112. 

In  the  caae  of  Brinherhojf  v.  Ma/rvin,  5  Johna.  Gh.  826,  Chan- 
cellor Kent,  after  citing  Gordon  ▼.  Graham^  mtpra,  and  Skirras 
T.  Caigf  7  Granch,  34,  says:  ''Again,  in  LMn^ston  v.  Melnlay, 
16  Johns.  165,  the  supreme  court  [of  New  York]  observed  that  if 
it  was  a  part  of  the  original  agreement,  a  judgment  may  be  en- 
tered as  a  security  for  future  advances,  beyond  the  amount  then 
actually  due,  in  like  manner  as  a  mortgage  may  be  held  aa  a 
security  for  future  advances.  The  limitation  to  this  doctrine, 
I  should  think,  would  be,  that  when  a  subsequent  judgment 
or  mortgage  intervened,  further  advancea  after  that  period  could 
not  be  recovered." 

But  the  same  learned  chancellor,  in  his  Commentaries,  saya: 
*'  So  a  mortgage  or  judgment  may  bo  taken  and  hdd  aa  a  aecurity 
Tor  future  advances  and  responaibilitiea,  to  the  extent  of  it^  whea 
thia  is  a  constituent  part  of  the  original  agreement^  and  the 
future  advancea  will  be  covered  by  the  lien,  in  prefereuoe  to 
the  claim  untler  a  junior  intervening  incambrance,  with  notioe 
of  the  aflrreement:"  4  Kent's  Com.  175. 
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Upon  this  question  there  is  some  conflict  of  aathoriiyi  bat  after 
an  examination  of  the  cases  cited  at  the  bar  and  some  others,  m 
are  of  opinion  that  the  weight  of  authority  sustains  the  principle 
established  in  Oardan  ▼.  Otaham^  supra. 

The  subject  of  mortgages  securing  future  adTsnoes  has  been  dab- 
orately  considered  in  many  cases,  of  which  a  number  are  clearly 
reviewed  in  TnuoM  v.  Kvng^  6  N.  Y.  160,  161.  An  «Tainittttia/Kn 
of  that  case  will  show  that  at  common  law  a  mortgage  hana  Jid$ 
made  may  be  for  future  advances,  as  well  as  for  present  liabilities. 
Our  act  of  1825  modifies  the  common  law  only  in  the  particular 
which  we  have  mentioned. 

K  the  junior  creditor  may,  ''by  inspection  of  the  record  and  by 
common  prudence,  ascertain  the  extent  of  the  incumbrance^"  the 
first  incumbrance  must  prevail 

It  results,  from  what  has  been  said,  that  the  deed  of  trust  of 
the  fifteenth  of  February,  1856,  is  a  valid  and  binding  instru- 
ment^ and  that  the  mortgagees  therein  named,  Thomas  Wilson 
and  Thomas  Wibon  h  Co.,  are  entitled  to  have  the  land  and 
premises  and  property  therein  described  sold  by  the  trustees 
named  in  said  deed;  and  the  proceeds  of  such  sale  applied  in 
accordance  with  the  provisions  of  the  deed;  and  that  the  claima 
which  may  be  due  from  William  Mason  k  Son,  for  and  on  ac- 
count of  the  notes  loaned  to  them  under  said  deed,  are  entitled 
to  be  paid  out  of  the  proceeds  of  such  sale,  in  preference  to  the 
claims  due  the  complainants.  A  decree  will  be  passed  revers- 
ing the  order  of  the  circuit  court  granting  the  injunction,  and 
the  order  continuing  the  injunction,  and  the  cause  will  be  re- 
manded. 

Orders  reversed,  and  cause  remanded. 


Moral  Oblioa3ioh  td  Pat  Debt  Disohaboxd  by  Bavxbutt  Laws  B»> 
mains:  Melville  v.  KirkpaMek,  64  Am.  Deo.  125. 

CoNVJETAKOB  Gw  Pbopkbtt  TO  Pat  Dibt  Barmd  vt  Statdti  of  limitatiooa, 
or  diicharged  in  bankmptoyi  is  not  fnadnlent  as  to  other  orediton  of  ths  per^ 
■on  making  snoh  coav^jranoe:  Fhni  NaL  Bank  y.  BerUch,  52  Wii.  453»  oiting 
the  principal  case. 

MoBTOAon  TO  Sbcubb  Fdtcbb  AnvABGn^  VAunrrr  or:  See  Cfurkft  ffdrt 
V.  JBddy,  €6  Am.  Deo.  699,  and  nota  The  principal  case  wasoited  tothepoint 
that  sndi  instraments,  if  bona  Jide  made,  were  valid,  in  Brooks  v.  LeaUr^  36 
M<L  69;  AheruT.  Wldte,  39  Id.  421.  This  mbject  is disoossed  at  leqgth  in 
the  note  to  Diwer  v.  McLoMghUn^  20  Am.  Dea  665. 

Dbed  ov  TausT  or  Pkbsovaltt,  Allowing  Gbabtob  to  BixAar  Pcasis- 
BioH,  WEBB  Fbaudulbbt:  Qrimulty  v.  Booker^  67  Am.  Deo.  227. 

MOBTOAQB  OlVXB  TO  SbCUBB  FuTUBB  AdVANOBS  WILL  BB  PcBITORBD  SS  ts 

each  advMioee  to  a  seoond  mortgage  recorded  before  the  advaDoea  wen  nadei 
Spaderr.  Lander^  49  Am.  Dea  461;  aee  alao Ladue  v.  DetroU  dcE.IL  Ox, 
13  Mich.  380,  citing  the  principal  oaae. 
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DsviATioir — Mabikb  Insubakob. — ^A  TOMel  wm  insurod  apon  a  Toyago^ 
which  WM  described  in  the  polioy  u  ''£ram  New  Tork  to  Qibnlttf, 
and  at  and  from  thenoe  to  Tarragooa»  with  liberty  of  naixig  one  port  be- 
tween Tarragona  and  Gibraltar,  and  at  and  thenoo  to  New  Tork."  Fovf 
months  later  perminion  to  the  innired  was  indorsed  upon  the  policy  by 
the  insnrer  **  to  stop  at  one  other  port  between  Tanagona  and  Gibraltar. " 
Seld^  that,  oonsidsring  the  manner  of  expression  used  in  giving  the  per- 
minion, and  the  time  it  was  giyen,  the  permission  was  to  be  availed  of 
on  the  homeward  voyage;  that  the  assnred  was  privileged  to  stop  at  ooe 
port  between  Tarragona  and  Gibraltar,  bat  that  he  has  no  ri^t  to  stop 
at  Gibraltar. 

taviAZiON. — ^An  aoddent  to  the  captain's  wife  will  justify  the  stepping  of 
the  vessel  at  a  port  other  than  those  permitted  by  the  policy,  if  soch 
■top  is  for  the  pnipoee  of  procuring  necessary  medical  attendance.  The 
Joiy  are  to  be  judges  of  the  necessity. 

To  ExousB  DxviATioK  UPON  Gbouhd  that  Sams  was  Kkobbabt  xh  Ob- 
DBB  TO  SuoooB  D1STRBS8,  it  must,  withont  doubt^  be  shown  that  there 
was  a  real  necessity  for  the  departure  of  the  vessel  from  her  proper 
oourse.  The  exigency  which  demands  relief  must  be  equal  in  importance 
to  the  intervention  which  is  required  in  its  behali  Whether  it  exists, 
and  what  it  is,  must  always  be  a  question  of  fact 

CAznro  Caboo  on  Boabb,  by  VmsBL  Whilb  8hb  a  Ltivo  nr  Pobt, 
where  there  was  no  previous  agreement  or  stipulation  in  the  policy  insur- 
ing the  vessel  that  she  should  go  in  or  remain  for  that  purpose,  where 
ite  was  driven  into  such  port  in  order  to  procure  medical  attendance 
naoessazy  for  the  captain's  wife,  does  not  constitute  a  deviation,  unless 
this  qpetation  caused  additional  delay,  or  otherwise  enhaneed  or  varied 
the  risk.    Of  these  questions  tha  jury  most  judge  upon  the  evidenosk 
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NoncB  OF  ABAVooNMSirr  of  Vsssjel,  Which  Sats  that  Shb  was  ''Fouvb 
Ibrkfarabls  on  Surtxt/'  is  snfBcieiit  if  she  wm  injured  so  that  the 
eost  of  repairs,  after  dedacting  one  third  new  for  old,  woold  exceed  half 
her  value.  The  word  "irreparable"  shonld  not  be  oonstmed  to  mean 
that  the  Teasel  waa  abaolntelj  inoapable  of  receiving  repairs;  bat  that 
the  Teasel  had  anatained  damage  b  j  a  peril  insured  against,  to  an  amount 
sufficient  to  abeolye  the  insured  from  the  necessity  and  duty  of  "*«^^»g 
repairs  upon  her,  and  to  justify  a  claim  for  total  loas. 

GiBXIFIGAn  OF  MaBINB   InRPEOTOR  as  to  OONBmON  Ain>   SBAWOBTHIima 

OF  VsBBXL,  in  connection  with  his  oath  that,  although  he  has  no  inde- 
pendent and  distinct  recollection  of  the  facts  therein  stated,  so  far  as  he 
remembers,  the  statements  therein  contained  were  true  at  the  date 
thereof,  is  competent  evidence  of  the  facta  therein  stated.  It  is  in  its 
nature  a  semi-official  document,  and  although  not  made  in  pursuance  of 
any  positive  enactment  or  rule  of  law,  ranks  with  entries  made  by  bank 
derks,  messengers,  and  other  similar  agents. 
SzriBT— It  Rkquirxs  No  Sfboial  Skill  ob  ExpsBnorcn  to  Anbwsb 
whether  the  master  of  a  Teasel  would  "probably  know  that  his  foremast 
waa  sprung,  his  try-sail  split,  and  his  standing  rigging  in  such  condition 
as  to  need  replacing,"  and  a  question  to  that  effect  to  an  expert  ia  conae- 
quently  inadmisaiMe. 


Action  upon  a  policy  of  insurance  upon  a  Tesael  on  a  Toyage 
'^at  and  from  New  York  to  Gibraltar,  and  at  and  from  thence  to 
Tarragona,  with  liberty  of  using  one  port  [European]  between 
Tarragona  and  Gibraltar,  and  at  and  thence  to  New  York."  The 
policy  was  dated  April  9,  1851.  On  the  eighteenth  of  August, 
1851,  the  following  was  indorsed  upon  the  policy:"  ''Permiasion 
is  given  to  stop  at  one  other  port  between  Tarragona  and  Gib- 
raltar, paying  one  fourth  additional  premium  if  liberty  is  used" 
The  defense  claim  deviation  and  unseaworthiness.  The  vessel 
left  Tarragona  on  her  homeward  voyage  July  22,  1851,  with  a 
part  of  her  cargo  on  board,  and  on  July  28th  she  pat  into  Almeria 
and  took  on  a  quanti^  of  cargo;  she  remained  there  until  Au- 
gust 11th,  when  she  departed,  and  on  August  16th  she  was 
abreast  of  Gibraltar;  while  here  the  captain's  wife  met  with  a 
severe  accident^  and  under  the  circumstances  the  captain  felt 
himself  called  upon  to  stop  at  Gibraltar  for  medical  attendance 
for  her.  He  accordingly  cast  anchor  and  remained  there  ontil 
August  22d,  and  while  there  some  new  cai^o  was  taken  on« 
On  her  return  home  the  vessel  met  with  a  disaster,  and  was 
abandoned  to  the  underwriters.  The  court  instructed  the  jury 
to  find  for  defendants,  with  the  reservation  that  their  verdict 
was  to  be  set  aside  if  this  court  should  hold  that  the  fiMxts  jus- 
tified the  deviation.  The  following  opinion  waa  given  gnnt- 
ing  a  new  trial. 
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Htllard,  for  the  plaintifll 

ChoaU  and  BdL^  for  ihe  defendantB. 

By  Court,  Merbick,  J.  The  brig  having  stopped  on  her  pas- 
sage back  from  Tarragona  to  the  United  States,  first  at  Ahneria, 
and  afterwards  at  Gibraltar,  the  defendants  insist  that  there 
was  a  deviation,  in  each  of  these  instances,  by  which  the  under- 
writers were  dischaiged  from  all  responsibility  on  account  of 
subsequent  losses.  This  is  denied  on  the  other  hand  by  the 
plaintiff,  who  contends  that  the  privilege  of  entering  and  using 
each  of  those  ports  on  the  homeward  v03rBge  was  secured  to  him, 
first  by  a  clause  relating  to  that  subject  contained  in  the  |K>licy, 
and  again  by  the  terms  of  the  memorandum  indorsed  upon  it 
on  the  eighteenth  of  August. 

But  neither  of  these  conflicting  propositions  is  fully  war- 
ranted as  a  consequence  of  any  express  stipulation  or  agreement 
between  the  parties.  The  insurance  of  the  brig  by  the  defend- 
ants was  upon  a  voyage,  as  it  is  described  in  the  policy,  **fnxaL 
New  York  to  Gibraltar,  and  at  and  from  thence  to  Tarragona, 
with  liberty  of  using  one  port  between  Tarragona  and  Gibraltar, 
and  at  and  thence  to  New  York."  But  by  a  later  arrangement 
between  the  parties,  the  further  permission  was  given  to  the 
insured  ''to  stop  at  one  other  port  between  Tarragona  and 
Gibraltar."  Considering  the  manner  in  which  that  permission 
is  expressed,  and  the  time  when  it  was  given,  it  was  obviously 
the  concession  of  a  privilege  to  be  availed  of  on  the  homeward 
voyage.  This  is  indicated  by  the  order  in  which  the  two  places 
constituting  the  external  limits  of  the  space  within  which  it  was 
to  be  enjoyed  are  mentioned,  and  is  a  reasonable  implication 
from  that  circumstance.  And  as  Tarragona,  which  is  the  ex- 
treme point  and  termination  of  the  outward  voyage,  is  first 
named,  and  is  therefore  to  be  passed  before  this  right  can  be 
exercised,  it  is  a  necessary  consequence  that  it  must  be  exei^ 
cised  on  the  passage  of  the  brig  to  its  homeward  port;  and  that 
this  was  the  intention  of  the  parties  is  apparent  firom  a  consid- 
eration of  the  time  when  their  agreement  was  made.  The  mem- 
orandum was  indorsed  on  the  policy  more  than  four  months 
after  its  date,  when  they  could  have  entertained  no  reasonable 
doubt  that  the  whole  outward  vo3rage  had  been  accomplished, 
and  that  the  brig  was  either  then  lying  at  Tarragona,  or  had 
already  departed  thence  on  her  passage  back  to  New  York.  It 
is  to  this  part  of  the  voyage,  therefore,  that  the  permission  in  the 
memorandum  indorsed  on  the  policy  is,  according  to  the  inten- 
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tbn  of  the  partieB,  to  be  i^yplied;  and  it  gave  tlie  aMuied  the 
rights  of  which  he  availed  himself ,  to  pat  into  the  port  of  Almeria. 
Bat  he  had  no  aach  light  to  atop  aa  he  aftorwazda  did  at  Oibnd* 
tar.  It  waa  not  indnded  in  the  Hbertj  aeeozed  to  him  in  the 
desoription  of  the  vojage  in  the  pblic^y  nor  in  the  additional 
privileges  which  were  conceded  to  him  by  the  indorsement  of 
the  memorandam  upon  it.  That  place  ia  mentioned  in  the  for- 
mer clause  aa  one  of  the  points  to  be  touched  at|  and  then  to  be 
■departed  from  for  Tanagona;  and  in  the  latter,  aa  one  of  the  ex- 
ternal limits  or  bowndariea  of  the  space  within  which  the  liberty 
of  using  another  port  may  be  availed*  Neither  of  them 
reoogniaes  it  as  a  port  to  be  revisited,  or  to  whioh  the  brig,  after 
«Doe  having  left  it,  might  again  resort. 

But  the  plaintiff  contends  that,  independently  of  the  rights 
of  parties,  aa  they  are  fixed  and  established  under  and  by  virtue 
of  the  particular  provisions  contained  in  the  policy  and  the 
memorandum  indorsed  upon  it^  the  accident  which  befell  the 
wife  of  the  captain,  and  the  necessity  of  resorting^  in  conse- 
quence of  it,  to  medical  advice  and  assistance  for  her  relief, 
conatituted  a  au£Bicient  and  legal  justification  for  the  putting  in 
and  detention  of  the  brig  at  the  port  of  Gibraltar.  The  broad 
and  comprehensive  proposition  that  delay  or  going  out  of  the 
course  for  the  puipose  of  succoring  the  distressed .  is  said  by 
Mr.  Phillips  to  have  lean  invariably  held  to  be  no  deviation. 
And  he  adds  that  if  this  principle,  though  always  mentioned  by 
elementary  writers  as  an  admitted  and  established  doctrine  of 
maritime  law,  is  not  often  recognised  by  the  courts,  it  is  because 
a  justification  resultiDg  so  directly  from  the  plainest  principles 
of  humanity,  and  in  the  suficienoy  of  whioh  the  assured  and 
insurers  are  usually  so  much  interested,  has  never  been  directly 
called  in  question:  Phillips  on  Ins.,  sea  1027. 

It  is  true  that  the  authorities  to  which  he  refers  in  support 
and  illustration  of  this  general  proposition  are  cases  where  the 
object  of  the  departure  from  the  course  was  to  cany  relief 
mariners  or  passengers  destitute  and  sufiering  on  board  other 
vessels.  But  the  principle  is  not  confined  to  such  cases.  It 
has  a  wider  and  more  general  application.  Its  validity  was 
recognized  by  the  court  in  the  case  of  Kettd  v.  Wiggin,  13  Mass. 
^S.  There  the  vessel  insured  went  out  of  her  course  from  the 
isle  of  May  to  St  Jago  and  Fuego^  and  back  to  the  isle  of  May; 
and  it  was  contended  that  this  voyage  was  necessary,  and  con- 
stituted no  deviation,  because  there  was  a  scardly  of  provisiona 
and  water,  and  the    crew  might  otherwise    have    suffered    from 
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a  want  of  them.  And  Chief  Jostioe  Paricer,  in  delivering  ths 
opinion  of  the  ooart»  said  that  if  the  destitution  was  not  oooa> 
■ioned  bj  the  negligence  of  the  master^  the  ezeiue  was  iwffinmni 
and  justified  the  departure  ttom  the  oouna  It  makes  no  di£for- 
enoe  whether  the  object  of  such  departure  is  to  alleviate  the 
distress  and  administer  to  the  necessities  of  penmis  who  an 
lawfully  on  board,  or  of  strangers  sufieriiig  from  disasters  boi- 
tained  bj  the  loss  or  wreck  of  another  vemel.  The  dictates  of 
humanity  are  as  forcible  in  the  ooe  case  as  in  the  oiher;  and  it 
would  be  strange  and  unreasonable  if  the  law  rscogniMd  any 
discrimination  between  thenu 

To  make  the  excuse  valid  and  effectual,  it  must,  without  doabl^ 
be  shown  that  there  was  a  real  neoeadty  for  the  departure  of  the 
vessel  from  her  proper  course.  The  ezigenoy  wfaioh  demsnda 
relief  must  be  equal  in  importance  to  the  interventioin  which  is 
required  in  its  behalf.  Whether  it  exists,  and  what  it  is,  moet 
always  be  questioDS  of  fact  To  determine  rightly  all  the  dr* 
cumstances  of  infirmity  and  suffering  and  of  rdief  afforded,  oa 
the  one  hand,  must  be  considered  in  connection  with  the  in- 
creased length  of  the  vojrage^  the  prolonged  time  required  tc 
accomplish  it,  and  the  additional  risk  incurred,  on  the  other. 
Mr.  Amould  lays  down  the  rule  that  only  actual  force  and  con* 
stndnt,  either  moral  or  physical,  will  constitute  a  justificatifliL 
But  from  the  explanation  which  he  afterwards  adds,  it  appears 
that  the  requisite  kind  and  degree  of  force  may  be  considered  as 
being  applied,  where  the  state  of  droumstances  is  such  that  the 
master,  exercising  a  sound  judgment,  and  acting  for  the  best  in- 
terests of  all  concerned,  has  no  alternative  left,  as  a  prudent  and 
reasonable  man,  but  to  take  lus  vessel  out  of  its  course:  1  AmooU 
on  Ins.,  sea  152.  The  rule  thus  qualified  neither  excludes  a  ccm- 
sideration  of  the  claims  of  humanity,  nor  fails  to  afford  a  rear 
sonable  degree  of  protection  to  the  pecuniary  interest  of  parties 
who  have  insured  the  safety  of  the  ship.  But  if  there  is  a  con- 
fiict  between  the  two^  the  former  must,  to  the  extent  above 
stated,  be  r^rded  as  of  paramount  importance. 

The  testimony  of  the  captain  upon  the  trial  of  the  piesent 
action  tended^we  do  not  think  it  necessary  now  to  express  any 
opinion  how  strongly ^to  show  the  existence  of  an  exigem^ 
which  justified  the  departure  of  the  vessel  under  his  charge 
from  the  regular  and  onward  course  <^  the  voyage^  and  its  de- 
tention for  the  time  it  was  delayed  in  the  port  of  Gibraltar. 
But  the  presiding  judge  considering  that  the  &cts  «iiyJfMMMl  in 
that   testimony  presented   a    question    of    law    which  should   be 
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determined  bj  the  oonrt  before  farther  progress  was  inada  in 
Ike  cion^  the  fkoi  whedier  moh  engpoey  existed  wis  not  tried 
nor  submitted  to  the  joiy.  In  the  view  which  we  have  taken 
of  the  whole  sabjeot  presented  in  the  report^  we  are  of  opinion 
that  the  former  Tordiot  which  waa  taken  for  the  defendanta 
ahoold  be  set  aside,  and  the  case  placed  in  order  for  triaL  The 
question  of  fact  whether  there  waa  a  deriation  will  then  be  sub- 
mitted to  the  determination  of  «  jiuy,  under  pcoger  instmotLona 
from  the  court,  conforming  to  the  principlea  which  have  been 
already  stated  and  explained.  And  if  it  shall  then  be  made  to 
appear  that  the  brig  was  taken  into  the  port  of  Qibraltar, 
and  detained  there  solelj  for  the  puipose  of  affording  succor  io  the 
distressed,  upon  a  fit  and  proper  occamon,  the  defense  relied  on  can 
not  be  maintained. 

It  waa  testified  bj  the  captain,  and  it  is  also  reported  in  the 
k^4xK)k,  that  while  the  brig  waa  lying  in  the  port  of  Oibraltar 
certain  bales  of  merchandise  were  teken  on  board  as  part  of  her 
carga  And  the  defendante  insist  that  the  mere  fact  of  taking 
caigo  on  board  while  she  waa  lying  in  a  port,  when  there  was 
no  previous  agreement  or  stipulation  that  the  vessel  should  go 
in  or  remain  for  that  puipose^  did  of  itself  necessarily  conati- 
tuto  a  deviation.  But  this  position  is  untenable.  K  a  ship, 
under  the  terms  of  a  policy,  or  for  any  sufficient  legal  cause,  is 
justified  in  originally  entering  into  the  port,  her  subsequent 
trading,  by  breaking  bulk,  loading;  or  unloading,  during  the 
period  of  her  lawful  stey  and  detention  there,  although  such 
trading,  loading  and  unloading  are  foreign  to  the  main  purpose  of 
the  adventure,  and  not  specifically  provided  for  by  the  terms  of  the 
policy,  will  not  be  held  to  amount  to  a  deviation:  1  Amould 
on  Ins.,  sees.  143  et  seq.;  Lapham  v.  AUoi  Ins.  Go.f  24  .Pick.  1; 
Chase  v.  Eagle  Ine.  Go.y  5  Id.  51.  But  it  would  be  otherwise  if 
those  operations  caused  additional  delay,  or  otherwise  sul 
enhanced  or  varied  the  risk.  Of  these  matters  the  jury  will  ji 
upon  the  evidence  submitted  to  them. 

New  trial  granted. 

At  the  new  trial  ordered,  the  defendante  waived  all  daim  to 
deviation  as  a  defense.  Evidence  was  then  given  showing  the 
nature  of  the  storm  which  the  vessel  encountered,  ite  effect  upon 
her,  and  how  she  ultimately  brought  up  at  Oadis.  At  Oadii,  at 
the  master^s  request,  she  was  surveyed,  and  the  costo  of  her 
repairs  estimated  at  six  thousand  dollars,  which  sum  would  be 
more  than  the  vessel  would  be  worth  when  repaired,  whereupon 
she  was  sold    by   the    master.     Upon    receiving    intelligenoe  of 
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thess    Cm^    pliiintiff  sent    defeodantB    a   iBtter,  in  vUdi  thej 
stetod  that  the  Teasel  had  been  compelled  to  pat  into  OmIu  ia 
diatraBBy  in  oonaeqaeooe  of  aea   perUa   enoountared  on  her  pu- 
tt^,  *'and  that,  being   found  irreparable^  on  anrvejr,  she  wbs 
eondemned  and  aold.    In  oonaequenoe  of  thia  informatunii  I  am 
eompeOed  to  abandon    aaid  veaaei  to  jour  oompany,"  et&    To 
proTO  aaaworthineaai  i^aintiff  introdiioed  a  depoaitiioii  of  Sanrael 
Oandler,  and  the  oertifieate  anneized  to  one  of  hia  anaweia.    Ia 
thia  depoaition  OaDdler  prooeeda  to   atate  that  he  ia  a  manna 
warrBfoc^  how  and  b j  whom  he  waa  appointed^   hia  experienm 
and  qnaJifinationay  and  the  datlea  of  hia  poaitioQ.     He  aaya:  "I 
emimined  a  brig  named  Joaephine.    I  do  not  vemember  when. 
I  ahoiild  think  two  or  thzee  yeaza  9gx    I  do  not  remember  tha 
name  of  the  captain.    She  waa  lying  in  the  port  cf  New  Y<A 
I  do  not  temember  at  whoae  reqneat  or  to  what  ertent.    I  have 
examined  the  paper  aimnxifld  to  tiie  commiadon.     [It  waa  a  oer- 
tifioate  aigned  bj  him  atating  the  JoBSj^tdne  to  be  seaworthy.] 
Hie  writing  of  that  paper  ia  in  my  handwritings  and  the  aigna- 
tore    ia  mine.     The  atatementa  therein  contained  were  true  ol 
the  date  theiwif,  ao  far  aa  I  know  or  remember."    Again:  **!  do 
not  remember  the  fiMSt  of  the  examination  at  alL      In  the  usual 
coarse  of  my  boaineaa  I  cannot  rate  a  veaael  witfaoot  examining 
her  Bofficiently  to  jodge  of  heir  aeaworthineas,  bat  in  thia  ease  I 
have  no  reooUeotion  of  the  fiMst"     'Dm  remaining  fiMrts  ^ipear 
from  the  opinion. 

By  Ooort^  BioXLOWy  J.  1.  The  abandonment  waa  fR^^^t. 
It  gave  notice  to  the  inaorers  that  the  canae  of  the  losa  was  a 
sea  peril,  encountered  on  the  passage  of  the  veaael  from  ona 
port  to  another,  by  which  she  was  rendered  ineparablcb  It 
would  be  giving  too  strict  a  conatruction  to  a  document,  to  tiia 
validity  of  which  no  precise  form  or  tedmical  worda  are  neoeo- 
aary,  to  hold  that  the  word  ''iireparable"  aignified  that  the  ves- 
sel was  abadlately  incapable  of  receiving  repairs.  Oonatraed  as 
it  ought  to  be,  with  reference  to  the  mutual  rights  and  liabilir 
ties  of  the  partiea  under  a  contract  of  iiumiance,  the  mors 
reisaonable  and  natural  inference  from  the  language  waa,  that 
the  veaael  had  aoatained  damage  by  a  peril  insured  againat,  to 
an  amount  aufficient  to  abadve  the  inanred  from  the  noijoiaiily 
and  duty  of  making  repairs  upoi^  her,  and  to  justify  a  daim  fv 
a  total  leas.  K  ahe  waa  injured  so  that  the  coat  of  repaiia, 
after  deducting  one  third  new  for  old,  would  exceed  half  her 
value,  aa  atated  in  the  policy,  it  was  not  incumbent  on  the  plaii^ 
Hff  to  repair  her.     In  this  sense  ahe  waa  irreparable  by   hia^ 
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beeaoae  such  repairs  woold  be  incoTwigteiit  with  Mb  chum  against 
the  defendants  for  a  total  loss. 

2.  The  certificate  made  by  the  maiine  inspector  at  New  York 
as  to  the  condition  and  seaworthiness  of  the  Twiel  in  the  year 
1851  was  competent  eridenee.  It  was  not  a  mere  priTate  mem> 
onndmn,  made  for  the  purpose  of  enabling  a  witness  to  refiresh 
his  memory  and  recall  and  testify  to  the  £eusts  therein  stated; 
bat  it  was  a  certificate  made  by  a  person  of  skill  and  eiperienoe^ 
engaged  in  the  r^^olar  and  constant  performance  of  a  particalar 
dat7  ^  serrieey  well  known  and  recognised  among  merchants 
and  Bhipownersy  and  sanctioned  by  the  usage  and  customs  of 
bunness* 

Nor  was  it  the  reooid  of  a  past  transaction  merely^  or  of 
eadsting  fiusts  casoally  noticed,  to  which  no  in^Kirtanoe  was 
attached  at  the  time.  On  the  contraiyi  it  was  a  statement  of 
fiusts  contemporaneoiis  with  the  written  memorandnm,  made  for 
the  pmpoae  of  giving  infonnation  to  parties  interested  in  the 
Bal]jeot-inatter  to  whidi  it  reUted,  and  which  was  acted  on  bj^ 
them.  It  was  therefore  in  its  natnre  a  semi-official  docoment^ 
and  althongh  not  made  in  porsoance  of  any  positiye  enactment  or 
rule  of  law,  it  was,  nerertheless,  like  the  entries  made  by  bank 
derks,  messengers,  and  other  nmilar  agents,  competent  evidence  of 
the  facts  therein  stated.  It  seems  to  ns  to  come  within  the  role 
hdd  down,  and  folly  illnstrated  and  explained,  in  Shave  v.  WUetf^  18 
Pick.  558. 

Nor  can  it  be  fiyrly  said  that  the  certificate  is  not  supported  by 
the  oath  of  the  witness.  Althongh  he  has  no  independent  and  dis- 
tinct recollection  of  the  facts  therein  stated,  yet  in  connection  with 
the  certificate  and  nsoal  coarse  of  his  basineea,  he  does  testify  to  the 
truth  of  the  statement:  SmUh  ▼.  ./Mms,  3  Oray,  517;  GriUmtdm  t. 
Jicg6r9,  8  Id.  452. 

S.  The  question  put  to  the  expert  was  inadmissible,  because  it 
asked  that  which  did  not  require  any  special  skill  or  experience  to 
answer.  No  person  competent  to  sit  on  a  juiy  would  need  to  be  told 
whether  a  master  of  a  Yosoel  ^'probably  know  that  his  foremast  was 
spnu^,  his  try-sail  split,  and  his  standing  rigging  in  such  condition 
as  to  need  replacing." 
Judgment  on  the  verdictb 

DxviAnov,  What  Oosstitutsb,  axb  whss  Ezcusbd:  See  Bell  t.  Wed- 

era  /iM.   Cb.  S9  Am.   Deo.  542;  itakha  Ins,  Co,  ▼.  SkmUm,   41  Id.  502| 

Wahh  r.  Bomer,  49  Id.  942;  Bradley  ▼.  yaahMe  Ins.  Co.,  48  Id.  465;  IVr> 

net  r.  ^vieetkm  Int.  Cb.,  43  Id.  204;  Lapene  y.  Sim  MmmU  Ine,  Co.,  OS  Id. 

068;   Wdtrrem  t.  Ocean  In8.Co,S3  Id.  674,  sad  the  notes  to  theee 
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AiuifDo^naDffT,  Nonni  ofs  See  ^eeftsMr  ▼.  BagU  Itu,  Ox  ^  CbuumaH^ 
69  Am.  Deo.  a08. 

ExFBBT  Tnnifoinri  See  leogtiiy  expontion  of^  in  note  to  ffammtmd  ▼. 
Woodman^  06  Am.  Deo.  228b  The  prindpel  cue  U  oited,  with  otiien  of  mm* 
hat  import^  at  page  244  of  thia  note.  While  diacniaing  the  question  of  expert 
evidenoe,  the  prineipal  ease  ia  otted  in  White  v.  BaUou^  8  Allen,  408»  where  it 
ia  decided  that  the  testimony  of  experts  is  inoompetent  to  show  iHuther  tiis 
placing  of  wet  stayes  npon  the  oatside  of  an  aroh  in  whieh  a  fire  is  kindled  ia 
a  safe  and  prudent  me^od  of  diying  them.  The  same  principle  is  aimnnnnwl 
iniSimimms  ▼.  Ntw  Bedford  etc.  SteismbocU  Cbu.  97  Mass.  871»  citiBg  the  pria- 
eipal  cases. 

Tee  FBnrcirAL  oass  is  oztid  to  the  point  that  a  deyiatioa  may  be  justi- 
fied if  made  for  the  pnrpose  of  alienating  the  distress  or  adnunisteriog  to 
the  necessities  of  peraons  lawfully  on  board  the  Yosael  insured,  or  of  girisg 
relief  to  strangers  snffering  from  the  disBstera  of  the  wreck  of  another  rmuH^ 
bkDaJmeifT.  ITew  England  M^M.In$  Ob.,  14  Allen,  807. 

CiBTinoATi  AS  Etidxnoi.— It  was  held  in  Parmme  t.  Mamfddmrtri  1m, 
Co.,  16  Gray,  463,  distingnishing  tiie  principal  case,  that  a  paper  stating  the 
repairs  made  on  a  vessel,  and  her  oonditton  at  the  time  of  the  repairs,  s^nsd 
bnt  not  written  by  a  ship-builder's  foreman,  who  testifies  that  from  seeing 
his  signature  to  it  he  believes,  and  has  no  doabti  that  the  facta  were  as  tfaara 
stated,  bat  that  he  has  no  recollection  of  the  facts,  or  of  having  ijgnid  il^  is 
not  competent  evidence  of  the  facts  tiierein  stated. 


Fogg  v.  Pew. 

[10  Onj,  400l] 

l&TiDiDrGB  OF  Ck>inrKB8ATioim  BiTwxEv  DivxBs  FiBsaBi,  10  Errma  nui 
Pbofosbd  Gobvobatiov  was  going  to  transsot  business  wittiovt  ps^i^g 
in  the  capital  stock  required  by  law,  which  took  place  before  the  act  in* 
cdporating  the  company  was  passed,  ia  incompetent.  The  fact  that  the 
persons  whose  declarations  were  made  were  snbseqnently  officers  or 
stockholden  of  the  corporation,  does  not  show  any  adoption  or  ratifica- 
tion of  tiiese  previous  statements,  by  the  oorporate  body,  after  tta  craa- 
tion  and  organisation. 

ITeauvulxht  Rbpiubbsntations  of  Solvbkct  as  Diibmbb  to  Aonov  oar 
LreuBAiraB  Pbxicium  Non. — ^False  return  of  seoretaiy  of  insaraaos 
company,  made  to  the  commonwealth  in  pursuance  of  law,  falsely  show 
ing  the  capital  stock  of  said  corporation  to  have  been  all  paid  in,  is  no 
defense  to  a  premium  note  given  for  a  policy  in  said  company,  unlssa  a^ 
oompanied  by  evidence  that  tiie  defendant  aaw  or  knew  of  sooh  atata* 
menta,  and  waa  thereby  deceived,  and  took  the  polity  and  gave  the  note 
relying  in  some  degree  on  the  statements  which  it  oontainad. 

BSPBBiKirTATIOKS   BT    LffBUBAKOX    AOXZIT,    EllTOWKBXD   OHLT  TO    BSClDfl 

ApPUOATioira  and  transmit  tiiem  to  the  company,  that  the  company  waa 
solvent,  and  that  its  capital  stock  was  all  paid  np^  are  not  ^miaw'Ku 
against  the  company,  as  he  was  speaking  of  matters  bqrmd  the  soope  of 
hisaathority. 
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Ir  B  No  DifBiaB  to  Aonoir  as  Pbhouii  Nofni»  Girsir  10  ImrBAircs 
OoxPAVT,  that  the  oofporatioii  had  at  some  prerioiu  tima  aada  falaa  and 
frattdnlant  reprwaatations  oonoenung  its  solTanoy,  and  tba  ecmdition  ol 
iti  oapital  atcKsk,  for  the  purpoae  of  indnoing  penoni  gm&nilj  to  daal 
withit^  wileaa  aiioh  npraMuftatioiia  wen  hald  oat  at  tho  tiaa  whm  tha 
datadant  gava  tha  notaa,  and  to  indiioo\iiii  to  gm  tium. 


Acnoir  bj  the  aasignee  of  an  inaolvent  insnzmnoe  oompanj, 
apoQ  two  promuBOiy  notes  made  bj  defendant,  dated  April  5 
and  21, 1854,  and  given  in  payment  of  the  pieminm  of  a  policy 
of  insaranoe  iasoed  by  the    ioaaranoe    company.      The    defense 
relied  on  waa,  that  the  insmanoe  company  wia  inaolyent  at  the 
time  of  issoing  the  policy,  and  ao  continoed  daring  the  time 
that  the  aame  was  in  force;    that  the  officers  of  the  company 
knew  of  its    condition,   and  intended  to   and   did    deceiFe    the 
defendant;  that  the  capital  stock  of  the  company  had  never  been 
paid  in  as  the  law  reqnired;  or  if  paid  in,  that  the  same  had  not 
been  invested  as  required  by  law.     At  the  trial,  the  defendant, 
for  the  purpose  of  showing    that  the  capital    stock   had  never 
been  paid  in,  was  permitted,  over  plaintiff's  objection,  to  intro- 
duce evidence  of  conversations  between  persons  who  afterwards 
became    stockholders    and    officers    in  the    corporation;    part    of 
said  conversations  having    taken  place   before  the  charter  incor- 
porating the  company  was  obtained,  but  in  contemplation  thereof; 
and  part  of  them  after  the  charter  had  been  obtained,  but  before 
the    company    had    ozganiied    thereunder.      These    conversations 
tended  to  show  an  agreement  between  such  persons  to  ozganiae 
the  corporation,  and  to  cany  it  on  without  paying  in  the  capital 
stock.      Defendant    then   introduced  much  evidence  tending    to 
show  that  the  organization  and    conduct    of   the    company  was 
veiy  irregular,  and  that  the  pretended  payment  of  capital  stock 
was  sham  and  fraudulent.     All  this  evidence  was  admitted,  over 
the    plaintiffs^    objection.      Defendant    introduced    in    evidence^ 
over    plaintiff^*  objection,  the   return  made  to  the  secretary  of 
ihe  commonwealth,  as  required  by  law,  by  the  insurance  com- 
pany, for  the  purpose  of  showing  that  they  held  themselves  out 
to  the  world  as  having  their  capital  stock  paid  in.    Defendant  was 
allowed  to  introduce  a  contract  between    the  company  and  its 
New  .York  agents,  with  reference  to  the  terms  upon  which  in- 
suranoe  was  to  be  made  by  them,  for  the  purpose  of   showing 
the  oompany  to  be  insolvent.      Against  the  plaintiffs'  objection 
defendant  was  allowed  to  introduce  evidence  that   one  Dolliver 
was  an  agent  of  the  company;    that  he  made  his  application  to 
him,  and   eSboted    his    insurance    through   him;    that  he  asked 
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IMlmr  wbhi  ibe  e»iMtal  stock  of  tiie  company  waa^  and  if  it 
was  all  paid  in;  that  DoUiyer  answered  that  it  was,  and  that  it 
▼as  all  invested;  and  that  he  was  indooad  by  these  reprasenta 
tiona  to  make  the  applications  and  take  the  polieiBfti  DoiUver 
was  an  agent  cf  the  oompanj  to  zeeetve  applieatioui  fior  tasius 
ance  only. 

WMhbum  and  Smattey,  for  the  plaintifls. 

Ikma,jttn.f  for  the  defendants. 

By  CJoort,  BioBLOW,  J.  Serenl  of  the  mliiigs  to  which  «s> 
captions  were  taken  in  the  coarse  of  the  trial  of  this  case  won 
erroneons* 

1.  Evidence  of  conversations  between  divers  persons^  which 
took  place  before  the  act  incorporating  the  compan j  of  which 
the  plaintifb  are  ass^ees  was  passed,  was  dearly  incompetent 
The  corporation  certainly  could  not  be  bound  by  the  declanr 
tions  of  persons  made  before  it  had  any  existence;  and  the 
plaintiffs  as  assignee  stood  in  the  same  position  as  the  corpora- 
tion. A  party  cannot  be  affected  by  any  statements  unless  they 
axe  shown  to  be  made  by  him,  or  by  some  one  authorised  to  speak 
in  his  behal£  Hie  fact  that  the  persons  whose  dedarationa 
were  admitted  were  subsequently  officers  or  stockholders  in  the 
corporation  did  not  show  any  adoption  or  ratification  of  these 
previous  statements  by  the  corporate  body  alter  ite  creation  and 
organization.  Nor  was  it  even  made  to  appear  that  they  were 
known  to  those  who  constituted  the  majority  of  the  stockholden 
of  the  corporation^  and  who  took  part  in  ite  eeteblishment  and 
organisation.  Under  these  droumstancesy  we  are  at  a  loss  to 
■ee  on  what  possible  ground  such  evidence  could  be  hdd  to  be 
admissible. 

2.  The  return  made  by  the  corporation  to  the  secretary  of  the 
commonwealth*  in  compliance  with  the  provisions  of  the  stet> 
ntes,  was  irrelevant  and  immaterial  to  the  issues  before  the  juxy^ 
unless  accompanied  by  further  evidence  that  the  defendant  saw 
or  knew  of  such  stetementy  and  was  thereby  deceived,  sod 
entered  into  contracte  of  insurance  with  the  corporation,  rdj- 
ing,  in  some  degree,  on  the  stetemente  which  it  contained.  The 
corporations  were  entitled  to  enforce  contracte  made  by  the  de- 
fendant with  them,  notwithstanding  their  insolvency,  unless  he 
had  been  induced  to  enter  into  them  by  some  fraudulent  mis- 
representetions  which  were  intended  and  allowed  by  the  corpo- 
ration to  operate  on  his  mind;  and  it  was  wholly  immaterial 
that  they  had  made  false  stetemente  in  their  returns  to  the  secro> 
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tery,  unkn  in  tome  wbj  ihej  were  brought  home  to  the  de- 
fendant^ end  were  BnfTered  to  inflnence  him  in  wgnfag  and 
delivering  the  notes  in  snit:  AUiomee  Mutual  InM.  Co.  t.  Swifi^ 
10  Cuah.  43a 

3k  The  aeme  renaono  are  applicable  to  the  oontraet  effisred  in 
endenoe  between  the  corporation  and  their  agents  in  New  York. 
There  was  no  eridenoe  offered  to  show  that  the  defendant  had 
aaj  knowledge  of  the  existence  of  such  a  contract;  and  if  he 
had  known  of  U^  we  do  not  see  that  it  tended  to  prove  the  fiMift 
of  the  inaolTenoj  of  the  corporation^  for  which  purpose  it  was 
admitted.  It  was  certainly  very  slight  and  remote  evidence  to 
prove  the  &ct 

i.  Evidence  of  the  declarations  of  Dolliver  was  incompetent. 
He  was  a  special  agent  only,  with  a  limited  aathority  to  receive 
and  transmit  applicatioDS  for  insnrance  to  the  corporation.  By 
virtue  of  such  agency  he  had  no  authority  to  make  declarations 
ooaeefBiny  the  conditioQ  of  the  company  or  the  payment  of 
their  capital  stock.  The  power  of  an  agent  to  speak  for  his 
principal  is  confined  strictly  within  the  scope  of  lus  authority: 
1  GreeoL  Ev.,  sec  113.  Any  statements  concerning  mattere 
beyond  this  are  hearsay  and  t«ftilmiflfliKlA 

5.   The  instructions  to  the  jury  were  in  one  respect  deficient  in 
aocuracy,  and  tended  to  mislead  them.     It  was  not  a  sufficient  de- 
fense to  the  notes  declared  on  that  the  corporation   had,  at  some 
previous   time,  made  false    and    fraudulent    representations  con- 
eerning  their  solvency  and  the  condition  of  their  capital  stocky 
for  the  purpose  of  inducing  persons  generally  to  deal  with  them, 
unless  such  representations  were  held  out  at  the  time  when  the 
defendant  gave  the  notes,  and  to  induce    him    to    give    them. 
This  qualification  was  omitted.     As  the  case  was  left  to  the  jury, 
they  mig^  have  foond  a  verdict  fer  the  defendant  on  the  ground 
of    felae    statemeoAs    or    inducements;  although    they  were   not 
shown   to  have  been  continued  or  authorised  when  the  defend- 
ant entered  into  the  contracts  of  insurance,  in  consideration  for 
which    the    notes  were    given.      The    corpotation,    through    ita 
egenta,   may  have  been  guilty  of  felsehood  and  fraud  to  other 
pewon^  at  other  times.    But  they  were  not  to  be  held  responsible* 
therefor  in  tiiis  aotum,  unless  it  was  proved  tliat  the  circnm- 
ff^^jMin«  were  soeh  as  to  lead  to  the  inference  that  such  misrepre- 
asBBtetioiis  were  intentionally  allowed  to  operate  on  the  mind  of 
the  defendant  in  indnmng  him  to  execute  and  deliver  the  netsa^ 
on  vrhidh  the  plainti£b  now  seek  to  recover  judgment 
Bzoeptiona  BQstained. 
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A  Cm  Which  Holds  Cohtiubt  Dogtbimx  from  the  prinoipftl  one  k 
OU^Bamk  t.  PhiUipB,  64  Am.  Dec  254  In  thiB  caaa  the  court  hold  te 
Iniolvenoy  of  an  inrannoe  oompaay,  and  itw  filing  a  &1m  atatemont  of  ita  aol- 
▼onoy  in  the  office  of  the  clerk  of  the  ooonty  coiut»  and  making  fidae  repn* 
■entationB  of  toWency,  ia  a  good  defense  to  an  action  on  a  promiaaory  note^ 
giren  in  payment  of  a  praminm  npon  a  policy  inned  by  said  company;  alM^ 
that  anch  repreaentations  need  not  be  made  to  the  defendant  panonaDy»  bul 
that  if  they  were  made  and  held  ont  to  the  world,  whereby  he  was  deoeived, 
this  is  sofiSicient. 

Thb  fbxnoipal  0A8S  IS  CITED  in  PraU  v.  Ogdmibmrg  Slu  O.  JEL  O^  lOS 
Mmw  666,  to  the  point  that  tiie  dedacationi  or  admiisiana  of  an  agent» 
not  accompanying  or  forming  part  of  any  official  aot^  and  not  wiUub  tiis 
scope  of  his  aathoiU^,  are  mere  hesiaay,  and  an  inadmissibln  agsinat  his 
principal* 


Commonwealth  v.  GBoaa 

[10  OlAT,  <7Ql] 

Bakk  Bills  abb  Suikgixntlt  Dbsobibkd  in  IimiionfaiT  as  "sondzy  bank 
billSt  of  some  banks  respeotiTely  to  the  said  Jnxcca  nnknown,  of  the 
smoont  and  yalne  in  aU  of  thirty-ei^t  dollars,"  the  property  of  a  penoa 
named. 

KUICBKB  OF  BakK    BiLLS   StoUDT    Nsn>   HOT   BJI    SCATKD    iv    IiTDionaR 

against  the  offender.    If  their  amount  is  given,  that  is  soffioient. 

Indicimeht  which  charged  the  stealing  of  '^mrndiy  bank  bills,  of 
some  banks  respectively  to  Uie  said  joron  unknown,  of  the  amoont 
and  value  in  all  of  thirty-«ight  dollars,  of  the  property,  goods,  and 
chattels  of  one  James  Gallagher,  in  his  posseasion  then  and  thers 

being." 

Bradleiff  for  the  defendant. 

PhdUip8,  cMomey-gm&rali  for  the  oommonwealtlL 

By  Court,  Dbwbt,  J.  This  indictment,  it  is  oontended  on  the 
part  of  the  defendant,  is  defective  in  not  setting  forth  the  number  of 
bank  bills  stolen,  nor  the  value  or  denomination  of  each  particular 

bilL 

In  larceny  of  silver  coins,  tiie  general  f<«m  of  charging  the 
offense  as  a  larceny  of  ^'sundry  pieces  of  silver  coin,  amount, 
ing  together  to  the  sum  of  twenty  dollars,"  without  describing 
each  piece  of  coin,  has  been  long  practioed,  and  sanctioned  hj 
this  court  In  the  case  of  bank  bills  it  has  been  oansidered 
more  questionable,  and  they  have  been  usually  desoribed  mov« 
particularly  as  to  the  number  and  denomination  of  the  biUs. 
Whether  the  general  form  of  description  adopted  in  the  presenl 
ease  would  be  held  bad,  in  a  motion  in  arzest  of  judgment, 
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somewhat  ocmsidered  in  the  caae  of   Lamed  y.   Ccmmomwealth^ 
1 2  Met  240,  but  was  not  dedded,  the  oaae  not  requiring  it. 

The  same  reasons  exist  for  such  general  description  of  bank 
biUs  as  of  coin.  When  taken  from  one  holding  them  as  cur- 
rency for  daily  nse,  and  when  composed^  as  thej  maj  bOy  of  all 
the  smaller  denominations  of  bills,  it  woold  be  as  difficult 
to  describe  the  number  of  biUs  taken,  or  their  denomina- 
tional value,  as  it  would  be  in  a  case  for  larceny  of  silTer  ooin. 
To  meet  such  necessitj  great  latitude  has  been  allowed  in  d^ 
wrrM^^g  the  particular  coin,  and  we  think  a  similar  rule  may  be 
appUed  to  an  indictment  for  larceny  of  bank  bills. 

The  amount  of  the  bills  is  here  alleged,  as  is  abo  the  value, 
thus  showing  the  amount  of  property  alleged  to  have  been 
stolen. 

The  grounds  of  objection  to  this  form  of  indictment  are,  thai 
it  does  not  sufficiently  apprise  the  party  of  the  precise  offense 
with  which  he  is  charged,  and  also  that  it  is  not  sufficiently  par- 
ticular to  enable  him  to  plead  the  judgment  in  this  case  in  bar 
of  a  sabaeqnent  indictment  for  the    same    offense.       But    these 
might  equally  exist  under  an  indictment    alleging    the    number 
of  bank  bills  stolen,  as  the  indictment  might  well  be  Bustained» 
though  the  proof  showed    a  less    amount  to  have  been  stolen* 
In  many   cases,   to  identify    the    larceny    charged   in  a  former 
indictmenty  you  must  resort  to  oral  evidence.      To    give    effect 
to  this  mode  of  charging  the  offense  would  leave  the  defendant 
under    no    greater     embarrassment    as    to    the    predae    offense 
charged,    or  less  opportunity    to    plead    a    former    conviction  or 
acquittal   in  bar,  than  arises  in  many  other  cases,  where  offensea 
are  held   to  be  legally  chaiged,   although  in    general  terms,  or 
where  the  predse  allegationa  need  not  be  proved. 

In   the  opinion  of  the  court,   the    offense  is  here  sufficiently 
duuged,   and  the  motion  in  arrest  of  judgment  must  be  over* 
ruled:  See  Oammannoeabh  v.  SteUnns,  8  Gray,  492. 
Uofcioii  overruled. 

DnoBiFnov  ov  Bank  Bnxa  nr  hnnoBant  See  SiaU  v.  WiOhmM^  H 
Am.  Dec.  184;  8kUe  v.  Simut,  05  Id.  683;  BM)eh  v.  Staie,  54  Id.  869;  mU 
New  Hope  Dttaware  Bridge  Co.  y.  Perry,  52  Id.  443,  and  note. 

Thx  principal  oasx  is  citbd  in  Ocmnumweatth  v.  Stratigfard,  112  Mmi. 
202,  where  the  oourt  tay  that  in  sn  indiotment  for  the  larceny  of  srfcioles  of 
irtiioh  the  owner  euiaot  r— ■onahly  be  expected  to  be  able  to  give  an  escabt 
dewription,  it  is  soi&Qient  to  allflge  the  oharaetv  of  artidM  gHMnllj,  with 
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Commonwealth  v.  Priob. 

[10  Qbat,  472.] 

TBRiMOinr  ov  AoooMPUcn. — la  ft  oaaa  when  all  the  eridanoo  agaiiiBt  ih» 
priaoner  was  the  unooRoborftted  tottixnony  of  Moomplioeiy  an  inatraotiaa 
that  tueh  evidence  ia  nnaafe,  on  aooonnt  of  ita  ampieiona  aonroe^  and  thai 
the  jury  had  better  aoqait»  but  that  the  jury  had  the  power  to  o<niviot  on 
aaoh  testimony,  and  if  from  the  whole  evidence  they  were  oonvinoed  be- 
yond a  reasonable  donbt  of  the  goQt  of  the  defendant,  their  rerdiot 
shoold  be  gniliy,  is  nnexceptional. 

I>  Lroxoraonrr  CixABoiiro  Dsfindant  with  hatdio  OommBFiiT  Bra 
nr  Boflvov,  <*  with  intent  then  and  there  to  pass  the  same,"  the  word* 
"then  and  there,''  at  that  part  of  the  indiotment»  ars  needless,  bat  the 
ooart  will  ooostrae  them  as  if  they  had  been  inserted  before  the  words 
"with  intent,"  so  that  they  will  refer  to  the  intent  to  pass,  and  not  the 
time  and  place  of  the  intended  paaaLog.  Conseqnently  this  indictment 
is  supported  by  evidence  that  the  defendant  had  the  bill  in  Ida  posses- 
sion,  with  the  intent  to  pass  it  at  some  other  place. 

KvowxvoLT  HAvnro  PossBssioir  ov  CouimRfiiT  Bavk  Biulb,  ov  Bahxs 
OF  This  Stats,  with  the  intent  to  pass  them  in  another  state^  is  a  ponish- 
able  offense  under  the  revised  statutes,  a  127,  sec.  8. 

UVDIB    iNDICnCENT    FOR    HAVIKO    PoSSBSSION    OF   AlTD   PASSINO   OOUirn»- 

FBXT  Bank  Bill,  evidence  that  several  days  afterwards  defendant  had  in 
his  possession  other  counterfeit  biUs  is  admiswhle  aa  bearing  upon  tba 
question  of  guilty  knowledge  or  intent. 

If  Witnbss  Consbnts  to  Tbstift  at  All,  so  as  to  Cbqcihatx  HniBWiF 
AS  Well  as  Dkfkndant,  he  must  answer  all  questions  legally  put  to 
him  concerning  that  matter.  He  cannot  be  allowed  to  atate  such  £sots 
only  as  he  pleases  to  state,  and  to  withhold  other  £Mts. 

KuuNTBoua  Claim  of  PniriLaoB  fbok  Ahswibiiio  Qranosra,  bt  Wif- 
Hiaa,  in  which  he  is  sustained  by  the  oonrti  ia  oorsd  by  the  subaeqasnl 
offer  of  the  witness  to  answer  the  questions. 


iNDiCTiCEifT  charging  defendant  with  having  on  a  oertain  day 
in  his  poBseaaion  at  Boston  a  counterfeit  bank  bOl  of  a  Boston 
bank,  ''with  intent  then  and  there  to  utter  and  pass  the  same,'' 
knowing  it  to  be  counterfeit.  At  the  trial,  Q.  R.  Oowee  testified 
to  the  possession  of  the  bill  by  defendant;  that  the  latter  had 
asked  his  advice  as  to  the  best  place  to  pass  the  same,  Kew 
York  or  Portland;  that  witness  recommended  Boston,  but  that 
defendant  refused  to  try  to  pass  them  there;  that  they  finally,  in 
company  with  J.  S.  Stanton,  went  to  Portland,  and  there  divided 
the  bills  amongst  them;  that  defendant  handed  witness  the  bill 
mentioned  in  the  indictment;  that  upon  their  return  to  Boston 
they  divided  the  profits;  that  eight  days  after,  witnesB,  while  in 
New  York,  saw  in  defendanfs  possession  counterfeit  bills  upoo 
Bhode  Island  and  New  Hampshire  banks.  'Hie  defendant 
objected  to  this  latter  evidence,    but  the    court  admitted   it  as 
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tearing  upon  the  question  of  goil^  knowledge  or  intent  On 
•crose-examination,  Oowee,  aflber  giving  OTidenoe  showing  him  to 
be  an  aooomplioey  refused  to  answer  certain  questions,  upon  the 
ground  that  his  answers  would  criminate  him;  and  the  court 
austained  him  in  his  refusal  He  afterwards  expressed  his  will* 
iiytAoa  to  auswar  therie  questions,  but  defendant's  counsel  re- 
fused to  renew  them.  Stanton  also  testified  against  defendant 
as  to  his  poaaession  of  the  bank  bill  mentioned  in  the  indictment. 
After  part  of  his  testimonj  was  given,  he  also  refused  to  answer 
certain  questionay  upon  the  ground  that  his  answers  would  tend 
to  criminate  himself.  The  court  excused  him  from  answeringi 
The  court  instructed  the  jury  that  both  Oowee  and  Stanton 
were  accompUoes  of  the  defendant;  also  that  there  was  no  cor- 
roboration of  their  testimonj  on  any  material  point,  and  that 
their  testimonj  was  not  mutually  corroboratiYe;  also  that  the 
testimony  of  the  acoomplioes  being  unsupported  by  any  corrob- 
orating evidence,  it  was  unsafe  on  account  of  its  corrupt  and 
«Qspiciou8  source  to  convict  upon  it  without  confirmation,  and 
advised  the  jury  to  acquit;  but  that  it  was  competent  fot  them 
to  convict  upon  the  uncorroborated  testimony  <^  the  accomplices 
alone,  and  that  if,  from  the  whole  evidence,  they  were  convinced 
teyond  a  reasonable  doubt  of  the  guilt  of  the  defendant,  their 
verdict  should  be  guilty;  otherwise^  not  goil^.  The  defendant 
was  convicted,  and  now  appeals. 

R  F.  Butler  emd  If.  Sk  J.  Orem,  for  the  defendant. 

S,  H.  PhUUpSf  cUiomey-gen&ral^  for  the  conmionwealth. 

By  Courty  Mxicalt,  J.  1.  The  court  are  of  opinion  that  the 
defendant  has  no  legal  ground  of  exception  to  the  instructions 
which  were  given  to  the  jury  concerning  the  testimony  of  his 
accomplices:  GanrnnonweaUk  v.  Brooks,  9  Gray,  299;  United  Siatee 
V.  JTtffffar,  Baldw.  22;  Begi$HB  v.  StuUe,  Dears.  0.  0.  555;  S.  O., 
7  Oox  0.  0.  48;  1  GieenL  Ev.,  sec.  380. 

2.  Nor  can  we  sostain  the  exception  taken  to  the  instructim 
'^tiiat  it  was  immaterial  where  the  defendant  intended  to  pass 
the  bill"  The  only  plausible  reason  for  this  exception  is  found 
in  the  form  of  the  indictment^  which  alleges  that  the  defendant 
had  the  counterfeit  bill  at  Boston,  ''with  intent  then  and  there 
to  utter  and  pass  the  same."  In  the  first  place,  the  words 
^then  and  there"  in  that  part  of  the  indictment  were  needless. 
But  without  deciding  that  they  may  therefore  be  rejected  as  sur- 
plusage, we  construe  them  as  if  they  had  been  inserted  before  the 
words  ''with  intent,"  so  that  they  refer  to  the  intent  to 
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and  not  to  the  time  and  place  of  the  intended  paaring.  If  a 
oomma  had  preceded  and  followed  the  wards  ''then  and  there" — 
''with  intent,  then  and  there^  to  utter  and  paas  the  Bame" — the 
■nggested  interpretation  of  the  indictment  wonld  ha^e  been 
manifest  And  the  court  will  not  arrest  the  coarse  of  jnstioe 
merelj  because  pleaders  are  careless  or  nnskillfiil  in  ponctoa- 
tum,  or  do  not  make  sach  a  collocation  of  words  as  renders 
their  meaning  perfectij  perspicaoos  on  the  first  reading. 

3.  The  court  have  no  doubt  that  the  possession  of  counterfeit 
bank  bills  in  the  similitude  of  the  bills  issued  by  or  for  any  bank 
established  in  this  state,  knowing  them  to  be  oounterfttt,  and 
with  intent  to  pass  them  in  another  state,  is  a  punishable  ofifonse 
under  the  revised  statutes,  a  127,  sea  8:  See  OaumnomoedUh  y. 
Cane,  2  Mass.  132. 

4.  The  authorities  warrant  the  admission  in  this  case  of  the 
testimonj  that  the  defiandant,  several  days  after  the  passing  of 
the  bill  mentioned  in  the  indictment,  had  in  his  ponnennion  other 
counterfeit  bills:  Arohb.  Grim.  PL,  13th  ed.,  475,  619;  1  OreenL 
£v.,  sec.  53;  BaUanihy  y.  United  States,  I  Story,  143. 

5.  The  exception  to  the  ruling  that  Stanton,  the  aooomplioe^ 
was  not  bound  to  answer  the  question  put  to  him  on  crossrex- 
amination  must  be  sustained.  He  must  have  been  folly  aware 
of  lua  privilege  from  the  beginning,  and  should  have  claimed  it 
earlier,  in  order  to  have  secured  it  K  a  witness  consents  to 
testify  at  all,  so  as  to  criminate  himself  as  well  as  the  defendant, 
in  the  matter  on  trial,  he  must  answer  all  questions  legally  put 
to  him  concerning  that  matter.  He  cannot  be  allowed  to  state 
such  facts  only  as  he  pleases  to  state,  and  to  withhold  other 
facts:  Faster  v.  Fieree,  11  Gush.  437  [59  Am.  Dec.  152],  and 
cases  there  cited;  Law  v.  MiteheB,  18  Me.  374.  K  he  could  be 
allowed  so  to  do,  injustice  might  be  done  to  the  defendant^ 
either  by  the  keeping  back  of  testimony,  which  would  tend 
directiy  to  his  acquittal,  or  whioh  would  so  discredit  the  witnea 
as  to  induce  the  juiy  wholly  to  disn^gard  his  previous  testimony. 

The  like  exception  to  the  ruling  that  Ck>wee  was  not  bound  to 
answer  certain  questions  must  have  been  sustained,  if  he  had 
not  subsequentiy  offered  to  answer  them.  But  as  he  made  such 
offer,  and  the  defendant's  counsel  declined  to  renew  the  ques- 
tions, that  exception  is  overruled. 

Exceptions  sustained. 

Uttkbino  Othxb  OounTxanrr  Bakk  Koxh  of  nina  and  other  buks  maj 
be  given  in  evidence  on  the  trial  of  an  indxotment  for  paning  a  ooonteffeit 
bank  Inll,  to  ahow  guilty  knowledges  McCaHmeif  v.  States  66  Am.  Deo.  M0« 
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Hie  prinmpttl  oaae  is  cited  to  this  point  in  OommomweaWi  t.  Ooe^  115  lian. 
501. 

WiTNns  GAHVOT  SiFiTSB  ov  Gboss-kzamihation  10  Ahswsb  QlTBSnOH 
on  the  groand  that  it  will  oriminate  him,  if  with  knowledge  of  hie  pririlege 
he  testified  in  his  examination  in  chief  concerning  the  same  matter;  he  can- 
not voluntarily  state  a  part  of  a  transaction,  and  refose  to  answer  as  to  the 
residue:  Foster  y.  Pierce^  59  Id.  ISip  SUOe  t.  Fotiter,  55  Id.  191;  Chamber' 
lain  y.  WUaon^  36  Id.  336,  aod  notes.  The  principal  case  is  cited  to  this 
point  in  OommtmwetiUh  y.  Lannan,  13  Allen,  669;  Commonwealth  t.  NkhoUt 
114  Biass.  286;  and  Ma^o  t.  Maifo,  119  Id.  292. 

BVIDINGB   OF  AOOOMPLICIS— PBiaOKXB  MAT  BB  OONnOTBD   UfOS  UbOOB- 

BOBOBATBD  Btidbbob  OF  AoooKPLiOB.— At  ooDunon  law,  it  is  wen  settled,  and 
it  has  never  heen  qnestioned,  that  a  prisoner  may  be  conyicted  npon  the  wholly 
nncorroborated  testimony  of  an  accomplice.  An  accomplice  is  unquestionably 
a  competent  witness  for  the  prosecution;  his  standing  before  the  jury  the 
acknowledged  accomplice  in  the  commission  of  an  offense  against  the  law, 
with  all  the  dronmstances  of  suspicion  which  attach  to  that  relation,  goes 
only  to  affect  his  credibility;  and  his  credibility,  like  that  of  any  other  wit- 
ness, is  exclusiTely  a  question  for  the  jury's  consideration. 

An  accomplice  being  a  competent  witness,  the  conclusion  £■  unavoidable 
that  if,  considering  his  guilty  position,  his  attainted  character,  and  the  many 
probabilities  of  falsehood  which  may  attach  to  his  narratiye,  the  jury  are 
impressed  with  confidence  in  his  credibility,  and  if  his  uncorroborated  tes- 
timony produces  in  their  miuds  an  unbounded  belief  in  the  prisoner's  guflt — 
a  belief  in  such  guilt  beyond  a  reasonable  doubt — ^it  becomes  not  only  their 
privilege  but  their  duty  to  convict  But  the  source  of  this  evidence  is  con- 
taminated and  corrupt,  and  the  law,  ever  jealous  of  the  rights  and  the  lib- 
erties of  one  anaigned  before  the  bar  of  its  justice,  regards  it  as  politic  to 
look  upon  such  testimony  with  suspicion  and  jealousy,  and  deems  it  unsafe 
to  rely  upon  for  a  conviction,  without  confirmation  or  corroboration.  Con- 
sequently, it  is  the  duty  of  the  court  to  advise  the  jury  to  acquit  upon  such 
evideuce.  Jurors  are  advised  that  it  is  deemed  hard,  and  that  it  is  unsafe, 
to  convict  on  the  testimony  of  an  accomplice,  unless  that  testimony  receives 
corroboration  from  other  sources.  The  court  should  call  the  attention  of  the 
jury  to  the  suspicious  character  of  this  evidence,  should  caution  them  to 
scrutinize  it  dosely,  that  it  is  unsafe  to  convict  upon  evidence  mn^n^Htig 
from  such  a  corrupt  source,  and  should  advise  them  to  acquit.  But  this 
requirement  on  the  part  of  the  court  is  not  a  strict  rule  of  law,  the  omission 
to  comply  with  which  would  be  error,  but  is  rather  a  rule  of  practioe  resting 
In  like  discretion  of  the  court.  So  important,  however,  is  it  that  the  jury 
should  be  cautioned  and  instructed  in  this  manner  by  the  court,  that  to  omit 
it  is  now  regarded  as  a  dear  omission  of  judicial  duty. 

Long  usage,  sanctioned  by  deliberate  judicial  approbation,  has  given  to  this 
ordinsry  caution  a  precision  which  makes  it  approach  to  a  rule  of  law.  It  is 
questionable,  however,  if  in  any  case  its  omission  would  be  ground  for  a  new 
trial:  Stdnham  v.  UnUedStates,  2  Paine,  172;  State  v.  Brown,  SStrobh.  L.  508, 
People  V.  CoeteUo,  1  Denio,  83;  Brown  v.  Conmonwealthf  2  Ldgh,  832;  CocOei 
V.  People,  4  Park.  Or.  662;  AUen  v.  State,  10  Ohio  St.  287;  Uhner  v. 
State,  14  Ind.  52;  State  v.  SteMru,  29  Conn.  463;  Ihmn  v.  People,  29  N.  Y. 
523;  Commonwealth  v.  Brooke,  9  Gray,  299;  ffamiUon  v.  People,  29  Mich.  173; 
MkirUr.  People,  73  IlL  329;  WhUe  v.  State,  52  Miss.  216;  FUteox  v.  State,  Id. 
923;  State  v.  Jones,  64  Ma  391;  People  v.  Haynes,  55  Barb.  450;  State  T.Cun* 
ningham^  31  Ma  355;  StaU  v.  Litcl^field,  58  Id.  267;  Commonwealth  v.  JS^ 
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worth,  22  Pick.  397;  Stocking  r.  State,  7  Ind.  S26:  SiaU  r.  WaleoU,  21  Conn. 
272;  State  ▼.  WilUamion,  42  Id.  261;  UnUed  Stales  ▼.  TVoax,  3  MoLean»  224; 
Stater.  KeUerman,  14 Kail  135;  United SttUe$  v.  JBobeook,  3  Dill.  619;  Zmd- 
My  T.  People,  63  N.  Y.  143;  State  t.  JETysr,  89  N.  J.  L.  698;  i5ta<«  ▼.  HoUand^ 
83  N.  C.  624;  OoUhu  t.  i'a^  98  IlL  684;  Staio  t.  ^oa^,  2  Dmr.  k  R  S90; 
^<afe  ▼.  ffardem.  Id.  407;  0^  t.  People^  26  HL  344;  CVom  t.  P«oi)Ie,  47  Id. 
152;  StaUr.  Watmm,  31  Mo.  361;  Sumpter  t.  <9tae«,  11  FU.  247;  Carroty. 
<:bmni<MiMMatt4,  84  Pa.  St  107;  A»  ▼.  iSiuU,  Gowp.  331;  a  C,  1  Leach,  116; 
Smith  4k  De^Me  Cam,  Id.  479,  note;  King  t.  Atwood,  Id.  464;  iSes  y.  Jomee, 
2  Camp.  131;  Bex  r.  Barnard,  I  Car.  &  P.  87;  ite  t.  Hattmge,  7  Id.  162; 
Box  Y.  Janrie,  2  Moo.  k  R.  40;  iZe^ina  t.  MuBinB,  3  Cox  C.  C.  631;  Beginav. 
Stublye,  Dean.  C.  C.  655;  S.  C,  7  Cox  C.  C.  48;  Begina  ▼.  Boyee,  9  Id.  39. 

The  earlieai  case  we  have  been  able  to  find  toaohing  thia  qnestion  ia  Smith 
^  DaMe  Caoe,  1  Leach,  479,  note,  where  on  a  trial  at  the  Old  Bailey  the 
oonrt  obsenred  that  the  uncorroborated  testimony  of  an  aooomplioe  ia  legal 
«ndsnoe,  bat  that  it  was  too  dangerona  to  aapport  a  oonTiction,  and  the 
priaonen  were  aoqnitted.  In  the  case  of  King  t.  Atwood,  Id.  464,  Mr. 
Jnatioe  Boiler  entertaining  a  donbt  as  to  the  Ic^gality  of  a  conviction  opm 
the  nncorroborated  testimony  of  an  accomplios^  referred  the  qnestion  to 
the  twelve  judges,  and  he  states  that  they  made  answer  that  they  were  of  the 
tuanimous  opinion  that  an  aooomplioe  alone  ia  a  competent  witnessi  and 
that  if  the  jury,  weighing  the  probabilitias  of  his  testimony,  think  him 
worthy  of  belief,  a  conviction  supported  by  such  testimony  alone  ia  perfectly 
legal.  To  the  same  effect  is  King  v.  Durkaim,  Id.  478.  In  Bex  v.  Janee,  2 
Camp.  231,  &  a,  31  How.  St  Tr.  261,  316,  d26»  Lord  Ellenborough  said: 
'*No  ofie  can  seriously  doubt  that  a  conviction  is  legal,  though  it  proceed 
«pon  the  evidence  of  an  accomplice  only.  Judges  in  their  discretion  wHl 
Mvise  a  jury  not  to  believe  an  accompUoe  unless  he  is  confirmed,  or  only  in  so 
far  as  he  is  confirmed;  but  if  he  is  believed,  his  testimony  is  anquestiooabij 
enfficient  to  establiah  the  facts  which  he  deposes.  It  is  allowed  that  he  la  a 
•competent  witness,  and  the  consequence  is  inevitable  that  if  credit  is  given  to 
his  evidenocb  it  requires  no  confirmation  from  another  witness." 

In  the  Amerioan  case  of  CoUinM  v.  PeopU,  98  IlL  684»  the  coart»  after  re- 
maricing  that  it  is  rather  a  rule  of  practice  for  judges  to  advise  juries  to  acquit 
where  the  only  evidence  is  the  unsupported  testimony  of  an  accomplice  than 
a  rule  of  law;  and  that  the  tendency  with  us  at  present  is  to  arbitnuily  «ac> 
<clude  aa  little  aa  possible,  but  to  listen  and  give  credence  to  whatever  tends 
to  establish  the  truth;  that  the  innocent  ahould  not  be  ocnvicted  nor  should 
the  guilty  escape  punishment  by  reason  of  any  merely  arbitowry  rule  pre- 
venting the  free  and  full  exertnse  of  the  judgment  as  to  the  tmthfulnesa  or 
untruthfulness  of  testimony,  and  the  reliaDoe  to  be  placed  i^on  it  in  the  trial 
of  cases — ^proceed  to  say:  "In  many,  probably  in  moati  cases,  the  evidence  of 
an  accomplice  nneonoborated  in  material  matters  wiU  not  aatisfy  the  honest 
judgment  beyond  a  reasonable  doubt;  and  then  it  is  clearly  insufficient  to 
authoriae  a  verdict  of  guilty.  But  there  may  frequently  occur  other  oases, 
where,  from  all  the  circumstances,  the  honest  judgment  will  be  as  thoroughly 
eatiefied  from  the  evidence  of  the  accomplice  of  the  guilt  of  the  defendant  as 
it  is  possible  it  could  be  satisfied  from  human  testimony;  and  in  such  case  it 
would  be  aa  outrage  upon  the  administration  of  justice  to  acquit " 

Now,  as  to  the  advice  or  request  of  the  judge  to  the  jury  to  acquit  where 
the  sole  evidence  is  the  testimony  of  an  accomplice.  In  Bogina  v.  Bogee,  9  Cox 
C.  C.  35,  Mr.  Chief  Justice  Cockbnm  observes  that  if  the  judge  tefls  the  jury 
that  the  practice  is  generally  not  to  act  on  the  evidence  of  an  accomplice  with- 
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-oot  hit  ttmtinumy  is  ooafimMd,  bat  that  if  his  eTideaoe  made  out  to  their 
aunda  that  he  waa  speaking  the  tmth,  th^  ought  to  believe  him,  that  ironld 
be  saffioifliil  "I  protest  againat  its  bong  the  duty  ci  the  judge  to  direct  the 
JQxy  to  aoqnit  beoanse  the  evidenoe  of  aa  aooonqplioe  is  nnoonobocated."  It 
is  the  da^  of  the  ooiirt  to  advise  the  jniy  not  to  oonviot  the  defendant 
«pon  the  testimony  of  an  aooomplioei  witiiont  coiToboxationy  bat  not  to  in- 
«tract  them  to  do  so:  Flanagan  ▼.  State,  25  Ark.  02.  In  8kUe  ▼•  Poiier,  42 
VI  495,  the  ooort  failed  to  advise  the  jary  to  aoqoit  the  prisoner  sgainst 
vhom  there  only  stood  aa  evidence  the  nnooxioborated  testimony  of  an  accom- 
plice. The  oonrt  disapprove  of  this,  and  say  that  the  contrary  is  generally 
regarded  aa  the  trne  rale  of  practice;  bat  that  it  is  only  a  rale  of  practice, 
■and  not  of  law;  and  that  although  they  do  not  approve  of  the  neglect  of  the 
oonrt  to  give  the  cnstomaiy  cantion  in  this  ease,  they  cannot  treat  it  as 
a  legal  error.  The  facts  in  tho  case  of  Begina  y.  SMU^  Dean.  C.  0.  555,  are 
almost  identical  There,  five  jadges,  each  delivering  an  opinion,  hold  that  the 
rale  reqairing  the  coart  to  advise  the  jary  is  bat  a  rale  of  practice,  and  not 
•of  law,  and  while  it  wonld  have  been  proper  for  the  jadge  to  have  so  advised, 
4md  that  he  ooght  to  have  done  so,  that  th^  cannot  grant  a  new  trial  beoanse 
•of  his  failare  so  to  da  In  People  v.  Jenninga,  5  Mioh.305,  the  coart  say  that 
the  judge's  daty  is  bat  to  comment  on  the  natnre  of  sooh  testimony,  and  point 
-oat  to  the  jory  the  many  elements  of  sasioflion  which  may  attsch  to  it,  and 
that  he  has  no  right  to  advise  the  jary  to  aoqoit  apon  snch  evidence,  and  that 
it  woald  be  improper  for  him  to  do  so. 

CoNvmiCATioN  or  TmnMOirr  or  Aooomfucs.— The  testimony  of  accom- 
plices is  only  admitted  from  the  necessity  of  the  case-^to  prsrent  a  fsflare  of 
justice;  and  is  only  resorted  to  in  defaalt  of  evidence  emanating  from  a  parer 
scarce.    Sach  witeesses  stand  before  the  jory  as  self-confessed  criminals, 
participants  in  the  commission  of  the  very  crime  of  which  the  prisoner  is 
•ehsTged.    They  hope  to  earn  reward  or  pardon,  a  mitigated  panishment,  or 
«  commated  sentence.    They  may  reasonably  be  expected  to  color  or  magnify 
the  defendant's  connection  with  the  crime  for  the  purpose  of  concealing  the^ 
own  infamy;  or  to  secure  his  conviction  to  protect  themselves  from  his  ven« 
geanceu    'They  testify  under  the  strongest  motives  to  deceive.    Again,  they 
atand  before  the  jury  in  the  attitude  of  unfaithful  confederates,  divested  even 
<d  loyalty  to  their  guilty  associates.    It  is  obvious  tiiat  a  practice  to  oonviot 
«pon  sudi  testimony,  onoonfirmed,  would  be  dangerous  in  the  extreme;  and 
we  hare  seen  that  in  consequence  the  practice  is  to  require  that  it  be  conobo- 
rated;  or  to  advise  an  acquittal.    This  rule  raises  the  question  as  to  what 
amounts  to  corroboration;  what  evidence  im  admissible  for  that  purpose;  in 
what  part  of  his  story  in  the  accomplice  to  be  oonfinned.    We  say  in  what 
part  of  hii  story,  because  it  is  obvious  that  he  need  not  be  confirmed  in  every 
part  of  his  testimony,  for  in  that  caie  his  evidence  would  be  unnecessary,  as 
«  complete  case  could  be  made  out  against  the  prisoner  without  it.    This 
question  of  what  is  a  legal  corroboration  becomes  important  in  view  of  the 
rule  of  law,  which  appears  to  be  that  if  any  evidence  ii  admitted  as  competent 
Ivy  way  of  corroborating  an  accomplice  so  aa  make  it  safe  for  the  jury  to  con- 
Tict,  which  is  not  legally  entitied  to  that  effect,  it  is  a  subject  of  exception, 
and  ground  for  a  new  trial:  OommonweaUh  t.  Hoimee,  127  Mass.  424;  S.  C, 
34  Am.  Bep.  391;  People  v.  Haynee^  55  Barb.  457.    The  character  of  evidence 
required  to  confirm  the  testimony  of  an  accomplice,  or  the  portion  of  hia 
afeory  which  should4)e  corroborated,  are  questions  upon  whieh  the  caees  hold 
three  different  positions,  which  we  will  endeavor  to  ii 
Ah.  Dm.  Toa.  LZXI-4S 
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OorreboraUom  thoM  be  of  That  Part  </  Testimony  Whidi  Ootmeet§  PHmmr 
wUk  (Mml— Tlie  eztrame  pontiQii  taken  by  the  cues  is,  that  aa  aooom- 
^lioe  mnsl  be  oomboimted,  not  only  in  a  material  part  of  his  stoiy,  bat  in 
that  portion  of  his  testimony  which  goes  to  establish  the  guilt  off  the  accused; 
the  conoboimting  testunoay  mnst  tend  to  connect  the  prisoner  with  the  con- 
mission  of  the  crime.  The  following  recent  English  cases  are  to  this  eflbet: 
Ee»r.  AddU,  6  Ckr.  &  P.  888;  KeU^M  Ckm,  2  Lewin,  46;  Rex  r.  Webh,  6 
Osr.  &P.  606;  Bexr.  Moore»,  7Id.  270;  iter.  Wilket,  7Id.  272;  Beginar. 
IMer,  8  Id.  106;  Segina  r.  Dphe^  8  Id.  261.  In  the  Ameriflan  cases  of  Peopb 
T.  Dami,  21  Wend.  809;  Staiev.  Bftr,  89  N.  J.  L.  698;  PeopU  r.  HagneB,  66 
Barb.  450;  OammomoeaUh  y.  Hoime$,  127  Mssil  424»  a  a,  81  Am.  Repi  391, 
after  an  ezhanstive  review  of  the  Knglish  cases  and  an  extended  disowssiflo 
of  the  qnestion,  the  same  detennination  is  reached.  In  Sex  t.  Webb,  sigwv» 
Ur.  Justice  Williams  obserres  that  the  oorroboratiTe  evidsDoe  mnst  go  to 
bring  the  matter  home  to  tiie  prisoner,  sod  that  for  that  pupoae  eTidenes 
frcMn  other  sovroes  tiiat  the  robbery  was  committed  in  the  manner  described 
by  the  accomplice  is  not  soffieient  Such  evidence  is  reslly  no  confirmation 
at  an,  as  every  one  will  give  credit  to  »  man  who  avows  himself  e  prindpsl 
felon  for  et  least  knowing  how  the  felony  was  committed.  In  Rtgma  r. 
Farter,  svpro,  Lord  Abinger  says  that  in  Ids  opinion  oonoboratkm  oa|^t  to 
consist  in  some  dionmstanoe  that  affects  the  identity  of  the  par^  accnaed. 
**  A  man  who  has  been  gnilty  of  e  crime  himself  will  always  be  eble  to  relate 
the  facts  of  the  case,  and  if  the  confixmation  be  only  on  the  tnith  of  that  his- 
toiy,  withont  identifying  the  persons,  that  is  really  no  oorrob<»»tion  at  aU.** 
In  People  r,  ffaynee,  66  Barb.  467,  after  dting  the  above  English  cases,  the 
coort  says:  "  I  am  aware  that  there  are  cases  holding  tiiat  the  oonfinnatory 
proof  need  not  in  all  instances  affect  the  identity  of  the  accnaed,  or  necessi 
rily  connect  him  with  the  offense  oharged.  fiat  the  dedsioiis  above  cited  are 
now  held  better  to  accord  with  sonnd  principles  of  law.  It  seems,  thsrefors, 
that  if  ooiToborating  evidence  be  admitted,  it  most  be  snch  as  has  some  neoes 
easy  connection  with  the  goilt  of  the  party  chaiged,  or  of  the  ooReetneas  <k 
the  statement  of  the  accessary  in  relation  to  snch  evidenocL" 

But  we  will  see  that  all  the  earlier  English  cases,  and  a  majority  of  tlm 
American  cases,  are  opposed  to  this  extreme  position,  and  that  the  man 
recent  English  case  of  Begma  v.  StMte,  7  CoxC.a  48,  &  O.,  Dean,  a  C.  JE56^ 
appears  to  militate  against  this  doctrine.  In  this  case,  four  defendants  wers 
being  tried  together.  An  accomplice  with  them  testified  against  them  all, 
but  was  coiToborated  in  his  testimony  only  as  against  two.  Stnbbs  not 
being  one  of  them,  his  counsel  asked  the  oowt  to  instmct  the  jnry  that  tiss 
testimony  of  the  aocomplice  was  not  corroborated  as  to  Stnbbs.  Bnt  his 
honor  did  jvst  the  revene,  telling  the  jnry  that  the  oonoboratkn  of  the 
aocomplioe's  testimony,  in  its  relation  to  two  of  the  accnsed,  was  a  confimm- 
tion  of  his  testimony  as  to  material  facts,  and  was  snfftcient  for  the  wbole 
case.  Upon  a  review  of  the  case  by  the  coort  of  criminal  sppesls,  five  judges 
delivered  opinions  sustaining  Stnbbs's  conviction  npon  this  instmotion.  One 
cannot  help  but  feel,  npon  a  careful  reading  of  this  case  as  reported,  that 
the  judges  must  have  entertained  a  misoonception  of  the  point  presented  for 
their  adjudication.  Each  of  the  judges  treat  it  as  a  case  where  the  jnry  wese 
left  to  convict  Stnbbe  npon  the  wholly  uncorroborated  testimony  of  an  aooom- 
plice;  whereas  the  jury  were  instmcted  to  regard  the  corroboration  of  tiss 
case  dxrectiy  against  two  of  the  joint  defendants  as  a  eonobcrsticn  of  tte 
testimony  against  Stnbbe,  "as  to  material  faots,"  snd  that  snch  ooRobom- 
tion  was  sufficient    The  judges  say  in  their  opinions  that  while  a  conviotifln 


Marchyl858.]      Commohwbalth  v.  Priob.  676 

iDAy  be  had  upon  the  testimony  of  an  aocomplioe  alone,  it  ia  better  that  It 
dumld  be  oonoborated,  and  that  each  oorroboration  should  be  ae  to  tbe  goilt 
of  the  prieonflr.  Bnt  the  case  ae  reported  etanda  aa  an  anthority  for  the 
position  that  a  oorroboration  of  the  prisoner  in  a  material  part  of  bis  stoiy  la 

Corroboratian  qf  Material  Part  of  Tetthnony  SuffieierU. — ^The  next  position 
tsken  by  the  oases  is  that  oonfirmation  of  a  "material"  part  of  the  tesii- 
monr  of  an  aooonplioo  is  saffioient.  TUs  position  is  maintained  by  the 
twelve  judges  in  Sex  ▼.  BirkeU^  1  Ross,  k  Ry.  260,  where,  in  a  oase  reserved 
for  their  judgment,  they  were  of  opinion  that  "an  aooomplioe  did  not  require 
oonfirmation  as  to  the  person  he  charged  if  be  was  oondxmed  as  to  the  par- 
ticnlars  of  his  story;"  and  in  Rex  ▼.  Barnard^  1  Gar.  k  P.  87,  where  Mr. 
Baron  HaTlook  stated  the  ooolirmation  required  of  tbe  testimony  of  an  ao- 
•ooplioe  was  in  saoh,  and  so  many  material  parts,  of  hia  testimony  as  to 
eonyinoe  the  jury  that  bis  statements  ware  tme.  The  same  role  is  laid  down 
in  UnUed  SUUe$  ▼.  Troax,  3  MoLean,  224;  8taU  t.  Howard^  82  Vt.  380; 
Lwdtay  r.  Peoj^  63  N.  Y.  143;  Staie  r.  WakoU^  21  Com.  282;  SUUe  t. 
KeUerman,  14  Kan.  135.  To  the  same  effect  is  OommanweaUh  ▼.  Botwortht 
22  Pick.  397,  although  a  diflbrent  oonstmotion  is  placed  upon  it  in  Comment 
weaUh  T.  Hoimeaf  127  MasSi  424w  And  we  have  also  seen  that  Refiina  r. 
SMb9,10oj.Q.  a  48,  &  C,  Dears.  O.  a  665,  is  an  authority  for  this  poaitioD. 
In  landmy  t.  People^  supra,  the  court  say:  "It  being  merely >  rule  of  prao- 
tice,  and  not  of  law,  that  an  acoompHoe  should  be  corroborated  to  justify  a 
oonviction  npon  his  eyidenoe»  it  is  not  essential  that  the  confirmation,  when 
offered,  should  point  directly  to  the  defendant,  if  it  is  of  any  part  of  the 
material  atatements  of  the  witness,  the  question  being,  in  all  oases,  whether 
the  jury,  under  all  the  evidence,  will  believe  the  uncorroborated  part  of  the 
testimony.'' 

CorrobomHon  qT  any  Portion  qf  AecompUe^M  Te$timony  i$  AUowabie, — ^A 
third  position  is,  that  evidence  supporting  the  disclosures  of  an  accomplice 
in  any  particulsr  or  to  any  extent  Ib  admissible.  That  the  jury  having  the 
power  to  convict  upon  the  wholly  uncorroborated  testimony  of  such  a  witness, 
and  his  attitude  as  a  particepB  crimims  only  affecting  his  credit,  any  evi- 
dence, however  slight,  which  might  support  his  story,  should  be  submitted  to 
their  consideration.  If  it  was  of  such  a  character  as  to  their  minds  tended 
to  establish  the  honesty  of  the  witness,  they  should  have  the  benefit  of  it  in 
their  aearoh  for  truth;  if  it  was  not,  then  that  they  could  disregard  it  Chief 
Baron  Joy  has  written  a  small  work  upon  the  subject  of  evidence  of  aocom- 
plioes,  solely  for  the  purpose  of  maintaining  this  position.  At  the  close  of 
this  forcibly  written,  dosely  reasoned  Kttie  volume,  the  author  says  (p.  99); 
"The  only  rule,  thenfore,  which  4ias  the  appearance  of  resson  to  support  it  is 
that  which  I  have  endeavored  to  show  has  uniformly,  and  without  any  excep- 
tion, been  laid  down  and  acted  upon  by  the  English  judges,  which  is,  that  the 
oonfirmation  ought  to  be  in  such  and  so  many  parts  of  the  accomplice's  narra- 
tive aa  may  reasonably  satisfy  the  jury  that  he  is  telling  the  truth,  without 
restricting  the  oonfirmation  to  any  psrtioular  points,  and  leaving  the  effect  of 
auch  oonfiimation,  which  may  vary  in  its  effect  according  to  the  nature  and 
circuxnatances  of  the  psrtioular  case,  to  the  consideration  of  the  jury,  aided 
in  that  consideration  by  the  observations  of  tlie  judge." 

The  law  was  so  laid  down  in  the  celebrated  trials  at  York,  under  special 
oommission,  in  1813,  by  Lord  Chief  Baron  Thomson,  to  the  grsnd  jury,  at  tiie 
opening  of  the  comnussion:  31  How.  St  Tr.  967;  and  in  JZese  v.  8waUo»,  Id. 
971;  and  at  tiie  same  trials  by  Mr.  Justice  Le  Blanc  in  Bex  v.  Mdlor^  Id.  9Q6i 
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Tkfeiitii^daolriiM ofifftoteY.  Hmi^2Dw. kK  106}  fitafer.  Jbiyl^SStibUL 
C172  Md  Hm  tonABBojr  of  PaopU  ▼.  Dy^s^  21  N.  Y.  578;  WkUt  ▼.  iSfttfi»  m 
Ui«.  297;  CbrroU  y.  SkOe,  84  Pi*.  St.  107.  In  State  ▼.  Bmig^  m^n,  U 
HwaHag  •£  oonobomtioii  the  ooort  nj:  *'  la  what  part  of  tlia  dfitiili  ai  tlit 
testimony  this  confirmAtion  shonld  be  had,  in  order  to  remoye  the  jsilouy 
and  sospicion  to  which  the  testimony  la  egpoeed,  and  to  create  each  a  degree 
of  confidence  in  the  general  credibili^  of  the  witness  as  to  command  £uthin 
those  parts  of  his  narratiTe  where  ha  is  not  thns  supported,  the  judge  has  not 
the  right  to  direct  or  adTiae  the  jury.  SpecnlatiTe  writen  hare,  indeed,  un- 
dertaken with  much  ingenuity  to  devise  roles  of  faith  on  the  aubject*  but  tlis 
law  is  wholly  silent  regarding  them.  Tolerating  and  approving  of  the  ganenl 
caution,  it  trosts  the  application  of  the  caution,  under  all  the  ctzeamstaaoei 
testified,  wholly  to  the  intelligence  and  integrity  of  the  inry."  In  People  ▼. 
DyU,  eupra^  where  the  only  evidence  against  the  prisoner  was  the  testimony 
of  an  accomplice  uncorroborated,  it  was  held  proper  to  instruct  the  jniy  that 
they  might  take  into  consideration  the  omission  on  the  part  ofthepriiooflr 
to  contradict  the  accomplice  upon  a  statement  in  respect  to  which,  if  false,  oon- 
tEadictory  evidence  was  apparently  within  the  prisoner's  power.  In  WidU  v. 
BtiUe^  52  Miss.  216,  it  is  said  that  the  jury  are  the  judges  of  how  far  an  se> 
eomplice's  testimony  has  been  corroborated.  So  in  Garroll  v.  Conunoi^tMoA^ 
84  Pa.  St  107,  it  was  held  that  it  is  competent  for  the  prosecution  to  cdiob- 
orate  the  testimony  of  an  accomplice  as  to  occurrences  subsequent  to  the 
crime,  where  they  explain  the  relations,  conduct,  and  motive  of  the  prisonen^ 
Although  they  do  not  connect  them  directly  with  the  commission  of  the  crime. 

In  this  connection,  I  would  call  attention  to  an  obeervation  by  Hr.  Justice 
Wightman in ii^Ma  V.  iSte&fts,  7  GoxC  C  50,  S.  C,  Dean.  O.a  5fi5»iriiich 
•trongly  airports  this  ^ecies  of  ccrroboratiaiL  He  says  that  if  the  jniy 
''can  conscientiously  rely  upon  the  testimony  of  an  accomplice^  thooj^  not 
confirmed,  there  is  no  rule  of  law  which  prohibits  them  from  doing  so;  and 
confirmation  can  only  mean  some  independent  evidence  supporting  a  part  ol 
the  accomplice's  statement,  not  the  whole  of  it." 

It  would  be  difficult  to  say  which  one  of  the  above  rules  regulating  coirob- 
ecation  is  given  the  most  general  application,  bat  it  seems  aa  if  the  teodency 
of  the  deciuons  was  to  support  the  one  first  indicated.  It  would  be  equally 
difficult  to  draw  a  comparison  between  their  respective  merits,  or  the  wis- 
dom or  policy  of  their  application.  They  are  each  successively  the  best  so- 
oordingly  as  you  attribute  more  intelligence  and  disoeinment  to  the  jury. 

OOBBOiBOftATIOH    AB   TO   OvB    OF   SsVSEaL   JOIHT  DXilHlUkirB.— In  CSiSI 

where  several  persons  are  being  tried  together,  and  aa  accomplice  has  testified 
against  them  all,  and  has  been  corroborated  in  his  testioioiqr  m  to  seme  el 
them,  the  authorities  are  in  conflict  aa  te  whether  tfaia  adfanoes  the  ease 
against  those  as  to  whom  there  is  no  eonfirmatioa:  Regma  v.  Jekkhu^  1  Om 
0.  0.  177;  Jte  V.  Mo(n%8^  7  Gar.  ft  P. .270;  and  Bsbt,  IHUs,  Moo.  ft  M.  SiC; 
•ay  tiiat  it  does  not;  while  8taU  r.  Pm&r,  42  Vt  496^  and  Jtea  ▼.  i>Mshr,  3 
Stark.  34,  say  tiiat  it  does.  The  sense  of  these  decisions  depemda  upon  tin 
view  you  take  of  such  a  case.  If  yon  regard  the  aecompUee^s  testJmfwy  si 
asperate  and  distinct  as  to  each  of  the  joint  defendants,  those  as  to 
ttiere  was  no  confirmation  woald  stand  in  the  attitude  of  one  agsinst 
the  only  evidence  was  the  uncoiroborated  testimony  of  aa  anoompliee^  tks 
ease  against  them  woold  not  be  advaooed  or  improved  by  tho  oottobcnlioa 
aetotiio  others,  and  the  rule  of  pcaotioe  requiring  the  oonrtto  advissthi 
jiiiy  to  aeqvit  would  apply.  But  if  we  regard  the  testimony  of  the  aeeom* 
pliee  against  sU  the  defendants  as  one  complete  narrative^  ooRobontioB  d 
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hk  tettimoay  m  to  part  o!  the  defendaatf  would  be  carrobontifln  of  his 
imtimaaj  in  a  ''material"  part  as  to  the  others,  and  the  second  rale  relating 
to  the  ehsracter  of  oorrobaration  required,  as  above  indioated,  ahonld  be  giren 
application.  To  hold  that  corroboration  as  to  one  of  sevvral  defendants 
adtancee  the  case  agpunst  the  other,  is  utterly  incampatible  with  the  applica- 
tion of  the  role  req;niring  the  corroboration  to  oonneot  the  prisoner  with  the 
crime;  for  either  corroboration  as  to  the  prisoner  is  neoessaiy  or  it  is  not 
necessary,  and  if  it  is  necessary  as  to  one  defendant,  it  is  neoessaiy  as  to  the 
ethers.  If  this  was  not  so,  in  a  case  where  sereral  were  charged  with  acrime 
on  tiie  evidence  of  an  accomplice,  there  being  corrobarative  endenoe  as  to 
one  of  them  only,  it  woold  depend  npon  whether  they  were  tried  separately 
or  together  whether  more  than  one  of  them  can  be  convicted.  In  the  recent 
Sog^iah  case  of  Begkia  r.  8tM$,  7  Ooz  0.  0.  48,  four  pereoos  were  being 
tried  together.  Anaccomplice  testUled against  tiiem  all,  and  was  corroborated 
as  to  two  of  them.  The  jniy  were  instnicted  that  this  was  sofBoient  oor- 
robcration  as  to  the  whole  case.  A  conviction  of  the  two  against  whom  the 
evidenoe  was  nnoonflrmed  upon  this  instruction  was  affirmed  npon  appeal, 
the  Judges  taking  tiie  view  that  the  evidence,  as  against  these  two,  was 
iHiolIy  unconfirmed;  that  it  was  witiiin  the  power  of  the  jury  to  convict  upon 
Boeli  testimony;  that  it  was  a  rule  of  practice,  rather  than  law,  [which  re- 
quired the  Judge  to  advise  the  jury  in  such  a  case  to  acquit,  and  that  his 
neglect  to  do  so  was  no  ground  fora  legal  exception. 

AoooMPUOis  OoBBOBoa^TiKO  Each  Othxb. — ^The  evidence  of  one  accom* 
pHoe  is  generally  held  inadmissible  for  the  purpoee  of  corroborating  another^ 
This  was  held  in  Itex  v.  Noaka,  5  Oar.  k  P.  326;  and  Johnson  v.  StaUy  4  Q. 
Greene,  65u  In  SUUe  v.  WUSamaant  42  Conn.  265,  the  court  say  that  merely 
adding  to  the  number  of  broken  reeds  gives  no  increase  of  strength;  that  the 
confirmation  required  to  give  the  testimony  of  an  accomplice  the  neceesary 
weight  should  come  from  an  unimpeached  source,  not  from  partnera  in  guilt 
This  is  also  the  doctrine  of  Segina  v.  Aylmer,  I  Craw,  k  D.  116.  But  in  a 
case  where  they  have  had  no  opportunity  of  meeting,  and  agreeing  upon  a 
story,  a  correspondence  of  their  stories  upon  the  witness-stand  would  tend  to 
fwtfthltsh  its  truth;  State  v.  WUUam9on  and  Regina  v.  Aylmer^  ntpra,  Mr. 
Chief  Baron  Joy  strongly  contends  that  the  evidence  of  one  accomplice  ahould 
be  allowed  as  tending  to  corroborate  the  testimony  of  another:  Evidenoe  of 
Aooomplices,  lOOl  This  is  but  a  special  application  of  his  theory  that  any 
evidenoe  which  tends  to  strengthen  or  support  l&e  witnssses*  narrative  should 
be  submitted  to  the  jury's  consideration. 

Tnmioinr  or  Aoooxpuob's  Wm  to  Cohbqbotutb  his  Twxdiovt.— The 
testimony  of  an  accomplice's  wife  appears  to  be  admissible  for  the  purpoee  of 
corroborating  the  testimony  of  her  husband;  she  is  a  competent  witness,  and 
the  weight  of  her  testimony  is  for  the  jury:  DiU^.  Staie^  I  Tez.  App.  286; 
StaUr.  Moore,  25  Iowa,  128;  HaMu  v.  People,  16  N.  Y.  344;  UnUed  8taie$ 
▼.  JJora,  5  BUtehf.  102.  But  in  the  case  of  Hex  v.  Keal,  7  Car.  k  P.  168» 
Mr.  Justice  PSrk  says  tiiat  conibmation  of  an  accomplioe's  testimony  by  his 
wife  is  really  no  ooofirmation  at  all  In  such  a  case  the  wife  and  the  aocom- 
piioe  must  be  taiken  as  CDSu 

STAsrDTBS  Rbquibiko  Ain>  BaauLATaa  Cosbobobatioit.— The  question 
of  the  necessify  of  corroboration  of  the  testimony  of  accomplices,  and  the 
diaracter  and  extent  of  such  corroboratory  evidence,  has  been  settled  by  stat- 
ute in  a  number  of  states.  In  each  instance  which  has  come  under  our  obser- 
vation these  statutes  go  the  full  length  of  requiring  that  no  conviction  can  be 
had  upon  the  testimony  of  an  accomplice  unless  it  is  corroborated  by  other 
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Cfvidenoe,  whidh  of  itself,  »ad  without  the  aid  of  the  testimony  of  the  aooom- 
plioe,  tends  to  connect  the  defendant  with  the  commission  of  the  offenaa. 
Corroboration  as  to  the  fact  of  the  oomnussion  of  the  offense^  or  the  cironm- 
stances  attending  its  commiaaion,  is  insofficieai  Sach  is  the  law  in  Califor- 
nia: Pen.  Code,  sea  1111;  Iowa:  Code  1873,  sec  ,4559;  Alabama;  Code,  aee. 
8600;  and  Texas:  Code  Crim.  Proc.,  art  653  (Paschal's  Dig.,  art  3118).  la 
Georgia,  under  a  statute  which  provides  that  the  testimony  of  a  single  wit* 
sjas,  where  he  is  an  accomplice,  is  not  sufficient  to  convict  in  oases  of  felonyp 
but  that  corroborating  circumstances  may  dispense  with  another  witnesi 
^Georgia  Code,  sec.  3755),  the  court  held  that  the  corroboration  required 
was  such  as  would  connect  the  defendant  with  the  offense,  and  that  it  ia  not 
sufficient  that  the  witness  is  coiroborated  aa  to  the  time,  place,  and  cinmm- 
stancee  of  the  transaction:  OhUden  v.  State,  62  Ga.  106;  Etammaek  ▼•  State^ 
Id.  297;  Middletan  v.  State^  Id.  627.  The  enactment  of  these  statutea,  and 
the  construction  universally  placed  upon  them,  would  seem  to  faidioate  a 
teodency  on  the  part  of  the  courts  to  regard  the  testimony  of  aooomplioea 
with  increased  distrust  and  doubt  All  the  cases  in  which  tiiese  enaotmenta 
hare  been  discussed  appear  to  act  upon  the  principle  that  to  allow  convic- 
tions to  stand  where  the  coiroboration  is  only  in  immaterial  matters,  or  in 
matters  affecting  other  parties,  and  not  the  par^  on  trial,  would  be  to  violate 
both  the  letter  and  spirit  of  the  statute,  and  to  disregard  what  they  apeak  <^ 
as  the  precautionary  rules  which  experienced  and  wise  jurists  have  deemed 
it  necessary  to  adopt,  in  order  to  guard  against  erroneous  convictions  based 
on  evidence  unreliable  because  coming  from  a  corrupt  source:  People  v.  Amet^ 
89  CaL  403;  People  v.  Gloonan,  50  Id.  449;  People  v.  £kkerl,  16  Id.  110;  Peo- 
ple V.  Cleveland/ A9  Id.  677;  8iaU  v.  Thornton,  26  Iowa,  79;  State  r.  Clem- 
ens, 38  Id.  257;  StaU  v.  Pepper,  11  Id.  347;  Johnson  v.  State,  4  G.  Greene, 
65;  Hart  v.  State,  40  Ala.  32;  Coleman  v.  State,  44  Tex.  109;  Thomas  v. 
State,  43  Id.  658;  Barrara  v.  Stale,  42  Id.  260;  Lope*  v.  StaU,  34  Id.  133; 
Wright  v.  State,  43  Id.  170;  Iroin  v.  Staie,  1  Tex.  App.  301;  Omam  t.  Stale^ 
8  Id.  132;  Roach  v.  State,  4  Id.  46;  Hoyle  v.  Stale,  Id.  239;  N<mrm  y.  StaU. 
2  Id.  804;  Dams  v.  Stale,  Id.  688;  Jones  v.  StaU,  3  Id.  676. 


City  op  Boston  v.  Worthington. 

DO  GSAT,  490.] 
JUDGMIXT    BJBOOVEBXD    BT    ThIBD    PjSBSOM    AOAIHSr    ClIT   lOB    LffJXTRIES 

SusTAnrED  BT  Bbasok  ot  DiFBonvB  HiOHWAT  is  conclusive  upon  the 
persons  bound  to  keep  the  same  in  repair,  and  who  had  notice  of  the 
pendency  of  the  action,  and  that  the  city  would  hold  them  to  answer 
over,  upon  the  points  that  the  highway  was  defective,  that  the  person 
suffered  injury  while  exercising  due  csze,  and  that  he  suffered  damage 
to  the  amount  of  the  judgment;  but  it  ia  not  conclusive  against  them 
that  they  ware  bound  to  keep  the  highway  aafe;  that  they  were  guilty  of 
negligence;  nor  upon  the  question  that  tiie  damage  waa  caused  by  their 
sole  fault 
TltoTisioir  IK  Lba8b  that  No  Altsbationb  ob  Additionb  shall  bx  Mads 
BT  LISSBBS  does  not  prevent  them  from  repairing  a  cellar-way  which  was 
defective  when  they  leased  the  premises,  nor  exempt  them  fnmi  a  liability 
for  an  injury  occasioned  by  such  defect 
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GsoBOS  F.  SouTHWiOK  farooglit  an  aotion  against  the  citjdi 
Boston  to  reooTer  damagea  alleged  to  have  heen  sustained  bj 
him  in  falling  into  a  oella3^wa7  which  projeoted  into  the  highwaj, 
and  which  was  not  property  protected  Ij  a  railingi  or  oiherwiaa 
At  the  conunenoement  of  this  action  the  mtj  adUcitor  notified 
the  defendants,  who  occupied  the  premises  where  the  ^^^^^^^ 
occurred,  that  the  action  had  been  commenced,  and  that  the 
city  would  hold  those  responsible  who  had  the  custody  and 
ohaige  of  the  place  of  the  accident.  Two  of  the  defendants 
were  present  and  testified  at  the  tiiaL  Southwick  recovered 
judgment  for  twelve  thousand  dollars,  which  the  city  paid. 
Defendant  occupied  the  premises  under  a  lease  which  provided 
'''that  no  alterations  or  additions  shall  be  made  during  the  term 
aforesaid  in  or  to  the  same  without  the  consent  of  the  lessors/'  eta 

HiUaird  and  Heal^f  for  the  plaintiffs. 

ChoaiB  and  Durante  for  the  defendants. 

By  Gourt,  Metoalf,  J.  Southwick's  judgment  against  the 
plaintiffs  is  conclusive  against  the  defendants,  as  to  all  the  facts 
thereby  established,  provided  the  defendants  had  due  notice  of 
the  pendency  of  the  action  in  which  that  judgment  was  recovered, 
and  had  an  opportunity  to  defend  it  So  far  the  adjudications 
are  decisive.  In  LitUeian  v.  Riehardam,  34  N.  H.  187  [66  Am.  Dec. 
759],  Bell,  J.,  thus  states  the  law:  ''When  a  person  is  responsi- 
ble over  to  another,  either  by  operation  of  law  or  by  express  con- 
tract, and  he  is  duly  notified  of  the  pendency  of  the  suit,  and 
requested  to  take  upon  him  the  defense  of  it,  he  is  no  longer  re- 
garded  as  a  stranger,  because  he  has  the  right  to  appear  and 
defend  the  action,  and  has  the  same  means  and  advantages  of 
controverting  the  claim  as  if  he  was  the  real  and  nominal  party 
upon  the  record.  In  every  such  case,  if  due  notice  is  given  to 
such  person,  the  judgment,  if  obtained  without  feaud  or  collu- 
sion, will  be  conclusive  against  him,  whether  he  has  appeared  or 
not"  In  addition  to  the  authorities  there  cited,  in  support  of 
this  position,  see  Cloftk  V.  Camrington,  7  Granch,  322;  HamdlUm 
V.  OuUSy  4  Mass.  353  [3  Am.  Dec.  222];  Bond  v.  Ward,  1  Nott  St 
M.  201 ;  Kip  v.  Brtgham,  6  Johns.  158. 

It  is  not  denied  by  the  defendants,  and  cannot  be,  that  they 
are  responsible  over  to  the  plalntifls,  by  operation  of  law,  if  the 
plaintifia  were  held  answerable  to  Southwick  by  reason  of  the  sols 
fault  of  the  defendants:  LaweU  v.  Boston  and  Lowell  Eailroadf 
23  Piok.  24  [34  Am.  Dec.  33];  Lotoell  v.  Short,  4  Cush.  275; 
LoweM  Y.  S^mddmg,  Id.  277  [50  Am.  Dec.  775]. 


180  Crrr  ojt  Boston  v.  WoBTmNoroir.  pilaaa 

Had  the  defandantB  saoh  notioe  of  the  pendeniqr  of  Soaih- 
wiGk**  fletfon  m  rendam  the  jadgment  reoov«red  therein  ooiw 
dwIvB  against  them,  to  anj  eztentf  We  are  of  opinioii  that  thejr 
had.  Thej  were  informed  when  Soathwiok'8  writ  was  retamable; 
that  he  had  sued  for  an  injnry  received  on  a  daj  named,  by  a- 
dafeot  in  the  highwaj  oalled  Oongress  wiaare,  in  a  pkoe  oooa* 
pied  by  them;  they  were  directed  to  take  notioe  that  the  plain* 
tifis  would  hold  those  respondble  who  had  the  ohaige  and 
omtody  of  the  place  of  the  accident;  and  they  wece  reqniied  to 
govern  themselves  accordingly.  They  were  not^  in  tennsy  re- 
qnested  to  take  upon  themselves  the  defense  of  that  action. 
And  this  was  not  necessary  in  order  to  render  the  jndgment 
conolnsiTe  against  them  as  to  the  fi^ts  thereby  established:  Slaadala* 
T.  BabcoAf  1  Johns.  S17i;  Barney  ▼.  Ihmty,  13  Id.  226  [7  Am. 
Dec.  372];  Wamm'  ▼.  MeGary,  4  Yt.  508;  Betn  r.  Fimney,  12 
Wend.  309.  The  defendants,  by  the  notice  given  to  them  of 
Soathwick's  aotiony  had  an  opportunity  to  defend  it,  and  the  casa 
shows  that  they  ''were  present  at  the  trial  and  testified  therein.'' 
This  fact,  according  to  Spencer,  J.,  in  Barney  ▼•  Dewey,  eupra,  ia 
sufficient  to  show  sooh  notice  as  to  render  the  judgment  conclusivo 
afAinst  ^••^Aiw, 

The  defect  in  the  highway  for  which  the  plaintiHB  were  made 
answerable  to  Soathwick  was  an  uncovered  cellar-way,  not  pro* 
tected  by  such  a  railing  as  was  required  by  the  ordinances  of 
the  city;  and  this  defect  existed  before  the  defendants  occupied 
the  place  of  the  accident  And  they  contend  that  they  had  no 
l^gal  right  to  remedy  that  defect^  and  therefore  are  not  respon- 
sible for  it^  because  their  lease  provided  that  no  alterations  ter 
additions  should  be  made  by  them  without  the  written  consent 
of  their  lessors.  But  we  have  no  doubt  that  the  repairing  of  a 
defect  is  not  an  alteration  nor  an  addition,  within  the  meaning  of 
the  lease.  Nor  do  we  suppose  that  a  covenant  by  the  defend- 
ants, with  their  lessors,  to  continue  a  nuisance  would  exonerate  them 
from  liability  to  third  personsi  or  to  the  commonwealth  for  its 
eontiiiiiftn^i 

The  judgment  recovered  by  Southwick  against  the  plaintiffii 
Is  condosive  against  these  defendants  on  three  points:  that  the 
hi^way  in  Ck>ngress  square  was  defective;  that  Southwick  was 
ii^ured  there  while  using  due  care;  and  that  he  suffned  damage 
to  the  amount  of  twelve  thousand  dollars.  But  it  is  not  con- 
clusive against  the  defendants  on  the  question  whether  they 
were  bound  to  keep  the  highway  safe,  or  if  they  were^  that  thi^ 
were  guilty  of  such  negligence  as  would  charge    them  in  tUa 


'> 
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Buity  or  would  have  ohaiged  them  if  Soathwiok  had  brought 
Bn  action  against  them;  nor  on  the  question  wbethsr  South- 
wiok's  damage  was  caused  by  their  sole  fault 

On  a  new  trial  of  this  action,  which  must  be  ordered,  the  de- 
fandants  maj  be  pennitted  to  show  that  thej  were  not  bound 
to  make  the  highway  safe,  or  if  they  were,  that  Southwiok'B  in- 
Jury  was  not  caused  solely,  if  at  all,  by  their  default.  If  it  was 
eaosed  by  the  joint  fault  of  the  plaintiffs  and  defendantB,  the 
plaintifft  cannot  recover.  One  of  two  jdnt  wrong^oen  cannot 
haTe  either  indemnity  or  contribution  from  the  other,  althoiigh 
he  may  have  been  compelled  to  pay  the  whob  amoimt  of  the 
damage  caused  by  their  joint  wrong. 

New  trial  ordeted* 

Upon  a  new  trial  at  this  term,  a  verdiet  was  letomed  te  the 
deitandaats,  on  which  judgment  was  roDdered. 


Tbs  FlmraiPAL  Cass  d  Omo  ahd  VoudrwED  in  the  ftiQowiiig  oases,  in- 
velring  vsiy  siailsr  stsftas  of  fsoti:  Wobmm  r.  Boakm  ami  LowM  R,  JL  Oo^ 
100 Mass.  283;  M^firrd  r.  HoOMrook,  0  Allen,  21;  OampbeUY.  SomerviUe,  lU 
liaaa.  334;  Pritehard  ▼.  Farrar,  116  Id.  221.  Upon  the  point  of  the  ooii- 
shisiyenest  of  »  judgmsnt  upon  those  bound  to  answer  oyer,  it  ia  dted  bk 
Mtthtiy.  H<Myden,  104 Id.  180;  Ohamberia^x.  PrtMe,  11  Allen.  370. 


Whittboton  Mills  v.  Upton. 

n00lBAT,fi8l.] 

liAvuvACiUBiire  OoBPORAmm  ajomai  BiiTBa  vno  PABxmBSHzr  lor  asgr 
poipose  with  »  private  iodividnal;  much  leas  oonld  it  enter  into  a  psi^ 
nenhip  for  the  trsnaaotton  of  bnaineaa  other  than  that  for  which  it  was 
created. 

Jx  PucoxDniras  nr  LraoLVBiroT  by  On  Pibsov  aoaxhst  Avothkb,  Axjack 
nro  Pabivibshzp  brwhh  Thw,  mider  the  statute  of  1888^  e,  183^  see^ 
SI,  petitioaer  anst  show  the  ezistanoe  of  an  aotoal  psrtosnhip  iiOer  jeae. 
It  ia  not  aoffioisnt  to  ahow  that  the  parties  had  so  held  themselTes  oat  se 
to  be  liable  to  third  peraons  aa  aiioh. 

PBTinoir  by  a  manufiurturing  corporation  to  set  aside  inaol- 
Tenoy  proceedings  instituted  against  it  and  "William  Mason  as 
partners,  upon  Mason's  petition  to  restrain  the  assignee  ap- 
pointed under  these  proceedings  from  fbrther  interfering  with 
petitioner^  estate,  and  to  compel  the  judge  of  insolTency  to 
entertain  a  petition  of  the  corporation  for  the  benefit  of  the 
insohent  laws,  respecting  insolvent  corporations.  The  opinion 
states  the  fiMts. 
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BartbU  and  Cwrtia^  for  the  petitionenL 
Hear  and  Oray^jurUf  for  the  assignees. 

By  Coiirty  Thomas,  J.  This  is  a  petitioii  to  this  court  aittiog 
in  equity,  and  as  such,  having  by  the  statate  of  1838,  o.  163,  tbs 
Jurisdiction  and  the  sapenrision  of  all  piroceedingi  in  inaolTeiie3r. 
The  averments  of  the  petition  are  admitted  by  the  answers  of 
the  respondents.  Nor  is  there  a  question  upon  the  fiu^  agreed 
that  a  copartnership  was  entered  into  by  the  Whittenton  MilUi 
and  the  said  Mason,  and  for  the  purposes  stated,  if  the  corpoi^- 
tbn  was  capable,  in  law,  of  entering  into  and  forming  saeh 
partnership,  and  for  such  ends.  . 

But  the  petitioners  say:  1.  That  the  Whittenton  Mills  could 
not  enter  into  any  legal  partnership;  2.  That  if  it  were  so  capa- 
ble, it  could  not  form  a  copartnership  for  the  prosecution  of  a 
business  foreign  to  the  purpose  for  which  alone  it  was  createdj 
S.  That  if  such  legal  partnership  existed,  the  petitioners  were 
not  liable  to  be  declared  insolvent  upon  the  petition  of  Mason, 
and  under  the  statute  of  1838,  a  163,  and  the  acts  in  additicm 
thereto;  such  acts  respecting  only  natural  persons,  and  ma^lring 
no  provision  for  bodies  corporate. 

At  the  threshold  of  the  cause  and  of  its  elaborate  discussion 
is  the  question.  Was  this  corporation  capable  of  forming  a  part- 
nership, of  entering  into  the  contraotf  This  question  presents 
itself  in  two  forms.  The  more  general  one  is,  Has  a  carxKxra- 
tion,  as  one  of  its  usual,  inherent  powers,  the  capacity  to  form  a 
contract  of  copartnershipf  The  narrower  question,  but  for  this 
case  the  practical  and  pertinent  one,  is,  Oan  a  manufiieturing 
corporation  in  this  commonwealth,  incorpoiated  since  February, 
1831,  and  subject  to  the  provisions  of  the  thirty-eighth  and 
forty-fourth  chapters  of  the  revised  statutes,  enter  into  a  can- 
tract  or  sodety  of  copartnership  t 

This  corporation  was  created  in  March,  1836,  as  a  manufSM)- 
turing  corporation,  for  the  purpose  of  manufiieturing  cotton 
goods  in  the  town  of  Tannton,  and  for  that  purpose  was  invested 
with  all  the  powers  and  privileges,  and  made  subject  to  all  the 
duties,  restrictions,  and  liabilities,  set  forth  in  the  thir(j«eighth 
and  forty-fourth  chapters  of  the  revised  statutes,  pasHed  on  the 
fourth  of  November  preceding,  but  not  to  take  eflbot  till  the  first 
of  May,  1836:  Stats.  1836,  a  19.  This  charter,  with  the  pro- 
visions of  the  chapters  referred  to  and  made  part  of  it^  is  the 
origin  and  source  of  the  powers  and  functions  of  the  oorpora- 
ticn.      What  powers  are  granted   expressly   or  by  implJcatioiy 
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beoanae  naoesaaxy  or  usual,  for  the  purposes  which  this  chartet 
waa  given  to  effect,  the  corporation  has,  and  no  more. 

There  ia  one  obvioas  and  important  distinction  between  auch 
a  aooietj  aa  thia  charter  createa  and  that  of  a  partnership.  An 
act  of  the  corporation,  done  either  by  direct  vote  or  by  agents 
authoriaed  for  the  purpoae,  is  the  manifestation  of  the  collected 
will  of  the  society.  No  member  of  the  corporation  as  auch  can 
bind  the  society;  In  a  partnership,  each  member  binds  the 
aocie^  aa  a  principal.  If,  then,  this  carporation  may  enter  into 
partnerahip  with  an  individual,  there  would  be  two  {xrincipals, 
the  legal  peraon  and  the  natural  peraon,  each  having,  within  the 
■cope  of  the  society's  buaineaa,  full  authority  to  manage  its  con> 
cema,  including  even  the  disfpoaition  of  ita  property. 

The  aeoond  aection  of  chapter  38  of  the  reviaed  atatutea 
providea  that  the  buaineaa  of  every  auch  manu&oturing  coxpc^ 
ration  ahall  be  managed  and  conducted  by  the  preaident  and 
directora  thereof,  and  auch  other  o£Scen,  agenta,  and  fao- 
tora  aa  the  company  ahall  think  proper  to  authorise  for  that 
purpose.  It  is  plain  that  the  proviEoona  of  this  aection  cannot 
be  carried  into  effect  where  a  partnerahip  ezista.  The  partner 
may  manage  and  conduct  the  buaineaa  of  the  coiporation,  and 
bind  it  by  hia  acta.  In  ao  doing,  he  doea  not  act  as  an  officer 
or  agent  of  the  corporation  by  authorily  received  from  ity  but 
as  a  principal  in  a  sodety  in  which  all  are  equals,  and  each 
capable  of  binding  the  society  by  the  act  of  ita  individual  wilL 

Indeed,  in  eTaminiug  thia  chapter,  it  will  be  found  that  there 
ia  acarcely  a  provision  for  the  conduct  of  the  buaineaa  of  a  man- 
ufacturing corporation  that  ia  not  incomdatent  with  the  eziat- 
ence  of  a  contract  by  which  the  power  to  manage  the  buaineaa 
of  the  company,  and  to  bind  the  corporation  by  his  acta,  ia 
vested  in  one  not  a  member  of  the  corporation,  nor  ita  officer  or 
agent.  Such  are  the  third,  fourth,  and  fifth  aectiona^  providing 
how  the  president  and  directors,  and  other  officers,  agenta,  and 
iaetora  of  the  corporation,  ahall  be  chosen.  Such,  too,  ia  the 
sixth  aection,  which  authoriaea  every  auch  company  to  make 
by-laws  for  ita  own  regulation  and  government.  Such  axe 
the  aeveral  proviaiona  authorizing  the  atookholdera  to  &^  the 
amount  of  the  capital  stock,  to  increase  the  aame  within  the 
limit  fixed  by  law,  or  to  reduce  it:  Seoa.  9,  11,  19.  And  such  ia 
the  proviaion  requiring  the  preaident  and  directora  to  give 
annual  notice  of  the  amount  of  the  debta  of  the  corporation,  the 
meana  of  atating  which  would  not  be  in  their  power  if  another 
principal  had  the  power  of  creating  the  debta:  Sec  22.    Of  the 
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game  character  is  the  tweiity«fifth  aeotiaii,  by  nUflh  it  is  de> 
dared  that  the  whole  amoont  of  the  debta  iHdoh  the  oarpora- 
tion  shall  at  any  tune  owe  shall  not  exceed  the  amount  of  tho 
capital  stock  actoall  j  paid  in,  and  which  renders  the  directors, 
nnder  whose  administration  an  excess  shall  occur,  liable  peraon- 
ally  to  the  extent  of  such  excess— «  provision  endentlj  based 
npon  the  ground  that  the  exbfaisiTe  power  to  contract  debts  i» 
Tested  in  sobh  directors,  and  that  they  cannot  be  divested  of  it^ 
and  whieh  is  wholly  incondstent  with  the  existence  of  a  power  in 
the  corporation  to  enter  into  a  coDtract  of  partnership  by  whisli 
another  principal  would  be  created,  having  eqoal  power  to  coh 
tract  debts,  and  to  bind  the  partnership  and  the  corpomtion  «» 
softio. 

Indeed,  the  effect  of  all  our  statates,  the  settled  poli^  of  oar 
legislature,  for  the  regulation  of  mannfaotnring  corpontions,  is 
that  the  corporation  is  to  manage  its  afibirs  separately  and  ex- 
dnsively;  certain  powers  to  be  exerdsed  by  the  stockhoUets, 
and  others  by  officers  who  axe  the  servants  of  the  corporatian, 
and  act  in  its  name  and  bdialf.  And  the  formation  of  a  contract, 
or  the  entering  into  a  relation,  by  which  the  corporation,  or  the 
officers  of  its  appointment,  should  be  divested  of  that  power,  or 
by  whidi  its  franchises  dioold  be  vested  in  a  partner,  with  equal 
power  to  direct  and  control  its  bosiness,  is  entirely  inconsistent  wilii 
that  polioy. 

The  power  to  form  a  partnevdiip  is  not  only  not  among  the 
powers  granted  expresdy  or  by  reasonable  implicatian,  bat  is 
wholly  inconsistent  with  the  scope  and  tenor  of  the  powers  ex- 
presdy conferred,  and  the  doties  expresdy  imposed,  apon  a 
mana£EU3taring  corporation  ander  the  legislation  of  the  common- 
wealth. 

The  difficalties  would  be  obvioody  greater  in  holding  sodi  a  part- 
nership to  be  valid,  when  formed  and  carried  on  for  the  proeeoiition 
of  a  bnsiness  other  than  that,  if  not  fbreign  from  that,  for 
which  the  corporation  was  created.  It  is  difficult  to  see  how  the 
corporation  dioold  engage  in  such  business,  even  when  under  its 
own  control,  stOl  less  to  enter  into  oopaitnership  witt  third  peraous 
for  that  purpose. 

By  the  statute  of  1862,  o.  195,  not  adverted  to  in  the  argu- 
ment, corporations  created  for  the  manufacture  of  woden  and 
cotton  goods  are  authorised  to  cany  on  certain  other  manu&c- 
tuies,  but  this  only  when  four-fifths  of  the  stodchdders  shall,  by 
vote  at  a  spedal  meeting  called  for  the  purpose,  consent  to  the 
same.     This  statute  fomishes  a    pnttj  strong  implication  that 
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the  power  to  oaxxj  on  a  diffiBrant  bosiiien  ftom  that  far  whieh 
ihd  ooq)oration  waa  ohariered   did  not  exist  before  the  etatote 


We  are  therefore  all  of  opinion  that  in  the  fonnation  of  the 
alleged  partnership  the  corporation  eroeeded  the  poweis  giyen  hy 
its  charier  expresslj  or  by  implication,  and  that  the  contract  6i 
eopartnership  was  ill^^  and  void. 

It  is  said,  however,  by  the  respondents,  that  if  this  be  so^  such 
violation  of  the  charter  can  only  be  alleged  by  the  comnunwealth 
iqKxn  proceedings  for  a  forf eitore  of  the  charter,  and  that  the  valid- 
ity of  the  partnership  cannot  be  called  in  question  by  the  corpora- 
tion or  by  its  creditocs  or  debton. 

As  the  basis  of  proceeding  against  the  Whittenton  Mills  in 
insolvency  upaa  the  petition  of  Mason,  nnder  the  statute  of  1838, 
CL  163,  sea  21,  even  supposing  that  the  provisioDs  of  that  statute 
are  not  limited  to  natural  persons,  it  was  necessary  to  show  the 
existence  of  an  actual  copartneiship  between  Mason  and  the  corpo- 
mtion.  It  waa  not  sufficient  to  show  that  they  had  so  conducted  as 
to  be  liable  to  third  persons  as  partners;  they  must  be  partners  inUr 
sete:  Hanrnm  ▼•  Paiges  3  Gray,  239. '  There  must  be  a  contract  of 
copartnership  between  them.  Into  such  a  contract  the  petitianera 
were  incapable  of  entering. 

But  the  case  rests  upon  broader  grounds.  The  charter  of  the 
corporation  is  part  of  the  public  law:  B.  S.,  a  2,  sec  3.  Those 
who  deal  with  the  corporation  most  take  noiioe  of  the  extent  of  its 
powers,  and  that  the  corporation  is  legally  incapable  of  entering 
into  the  contract  of  partnership;  that  that  contract  was  beyond 
the  scope  of  its  authority,  end  that  this  incapacity  resulted  from 
considerations  not  penKmal  or  peculiar  to  this  oozporation  or  its 
members,  but  from  general  grounds  of  public  polioy,  which  the 
eorporaticn  and  those  dealing  with  it  cannot  be  permitted  to  con- 
travene and  defeat.  That  polioy  is  to  confine  these  corporations 
within  the  limits  prescribed  by  law,  to  protect  the  stockholders 
from  lif^Hlit^*^  which  the  charter  and  laws  do  not  create;  and 
while  it  imposes  upon  the  stockholdflni  of  the  corporation  heavy 
responsibilities,  to  retain  to  them  the  legal  control  of  its  business 
«nd  conduct  of  its  affiors. 

The  precise  point  at  issue  before  us  is  the  validity  of  these 
pcoceedings  in  insolvency.  That  depends,  as  before  remarked, 
upon  the  rrif^?*"*^  of  tiie  partnership  between  the  Whittenton 
Mills  and  Mason.  Upon  that  only  could  the  petition  of  Mason 
be  sustained. 

It  is  not  necessary  for  this  purpose  to  decide  how  far  these 
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ecnudderatioiui  will  affect  thoee  claiming  to  be  the  creditoni  or 
debtors  of  the  alleged  partneraliip.  It  ia  in  this  poiat  of  view 
only  that  the  caaes  of  Chester  Oltus  Co.  v.  Dmoeyf  16  Mass.  94 
[8  Am.  Dea  128],  Quincy  Canal  y.  Nmoecmb,  7  Met  276,  aod 
WhU$  y.  South  Shore  Jkdhroad^  6  Ooah.  412,  can  be  deemed  ma- 
terial. They  have  the  tendency  to  ahow  the  aTiBtence  of  a  con- 
tract  between  the  Whittenton  Milla  and  Maaon,  which  the  former 
ia  estopped  to  qaestion. 

In  the  oaae  of  Cheeier  Olaee  Co.  t.  Dewey  ^  supra,  one  ground 
of  defense  to  the  recovery  for  goods  sold  and  deliyered  by  the 
plaintiff  corporation  was,  that  the  corporation  waa  prohibited 
from  trading.  The  court  held  that  the  l^gislatare  did  not  in- 
tend to  prohibit  the  supply  of  goods  to  those  employed  in  the 
manufactory.  That  certainly  was  the  end  of  the  matter.  The 
court,  however,  added  that  the  defendant  could  not  refuse  pay- 
ment on  this  ground,  but  that  the  legislature  may  enforce  the 
prohibition  by  causing  the  charter  to  be  revoked.  This  sug- 
gestion will  be  entitled  to  consideration  if  a  question  ahould 
arise  as  to  the  right  of  the  alleged  company  to  recover  for  goods 
sold,  but  it  certainly  is  not  conclusive  upon  the  relation  of  the 
partners  infer  MM. 

In  Quincy  Canal  v.  Ifeweomb,  eupra,  it  was  held  that  where  a 
canal  was  opened  and  toll  claimed,  and  the  defendant  used  the 
canal,  he  was  liable  to  the  payment  of  such  toll,  and  could  not 
avoid  such  payment  by  showing  that  the  canal  had  not  been 
made  so  deep  as  the  statute  required. 

In  WTUte  v.  SoiUh  Shore  Bailroadf  supra,  it  was  held  that  the 
defendants  were  liable  for  damages  in  constructing  their  road 
through  and  across  a  mill-pond  authorised  by  the  general  oourt 
to  be  raised  in  a  navigable  river,  though  in  erecting  the  dam  for 
raising  the  pond  the  condition  of  the  act  permitting  it  had  not 
been  complied  with.  The  court  said  that  the  railroad  oompany 
could  not  take  the  petitioners'  pond  from  them  because  the  dam 
waa  not  constructed  in  compliance  with  the  act;  that  whether 
it  had  been  so  constructed  waa  a  matter  between  the  goven^ 
ment  and  the  petitioner. 

If  the  assent  of  all  the  stockholders  were  shown  to  the  for- 
mation of  the  partnership — ^whioh  is  not  the  &ot— it  oquld  not 
enlarge  the  powers  of  the  corporation,  or  make  that  l^gal  which 
was  inconsistent  with  the  law  limiting  their  powers  and  pre- 
scribing their  duties.  Whether,  if  such  assent  were  availaUoi 
it  could  be  manifested  in  any  other  mode  but  a  vote  of  the 
stockholders,  it  is  not  necessary  to  inquire. 
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The  deciaiaii  of  the  question  aa  to  the  existenoe  of  the  part- 
iMnhip  between  the  "Wliittenton  Mills  and  William  Mason  in 
the  negatiTB  renders  nnneoeasarj  the  inquiry  whether,  if  a 
partnendup  had  existed,  the  petitioners  conld  be  subjected  to 
the  provisions  of  the  insolyent  law  of  1838,  c.  163,  and  the  aots 
in  addition  thereto. 

The  proceedings  in  insolyenqy,  founded  upon  the  petition  of 
Mason  as  the  partner  of  said  Whittenton  Mills,  under  the  firm 
of  Wmiam  Mason  dE  Oo.,  were  illegal,  and  must  be  yaoated  and 
■et  aside,  so  far  as  they  affect  the  estate  of  the  Whittenton  Mills. 
A  mandamut  must  issae  to  the  judge  in  insolyenoy  for  the 
county  of  Bristol  to  proceed  upon  the  petition  of  the  Whitten- 
ton Mills  to  hear  the  parties,  and,  good  cause  being  shown,  to 
isBue  lus  warrant  thereon. 

Decree 


Qunnoii  AniumainD  nr  FsoiotPAL  Case  never  imderwent  further  dii« 
oanion  in  the  MassaohiiMtto  ooorts,  bat  the  case  has  been  died  sereral  times 
by  way  of  analogy.  In  DUmar  ▼.  Norman,  118  Mass.  824,  it  ia  aaid:  "It  is 
eonceded  that  there  waa  no  partnership,  aa  between  themaelvea,  here  created 
between  the  plaintiff  and  this  corporation."  In  Richardson  ▼.  ^IMey,  11 
Allen,  65,  it  waa  decided  that  a  street-railway  corporation  has  no  power  to 
mortgage  its  franchise,  road,  or  property  wiUioat  legislative  authority.  In 
CommonufetiUh  ▼.  SmUhj  10  AUen,  456,  the  conrt  say:  "The  whole  masoning  of 
the  court  in  the  case  of  WhiUenton  Mitti  ▼.  Upton,  in  which  it  was  held  that 
a  manufacturing  corporation  has  no  power  to  make  a  contract  of  copartner- 
ship, applies  with  much  greater  force  to  the  transfer  of  its  franchise  by  a 
raihnoad  company."  To  the  same  effect^  PmberUm  ▼.  Boston  and  Albany  B, 
B.  Cfo,,  109  Mass.  641.  In  Pkmer  y.  Lard,  6  Allen,  460,  it  was  dedded  that 
a  married  woman  may  belong  to  a  trading  partnership,  so  as  to  be  bound  bj 
a  promiBBory  note  giTen  in  the  partnership  name,  if  her  husband  is  not  a 
member  thereof.    Each  of  the  abore  oases  cite  WhiUmkm  MUk  ▼.  Up$an^ 


DBLAKO  V.  WlLDH 

[U  GlAT,  170 

BsviBsaL  OF  JuDoiODiT  ov  Whigb  EzBOonoN  HAS  IflSDBD  Bbuxus  Juno- 
mHT  Ddtob  TO  BaoovxB,  by  means  of  a  writ  of  entry  against  the 
levying  creditor  or  his  grantee,  real  estate  levied  on,  with  rants  and 
profits  thereof. 

LXYT  OF  EZIOOnON  iniDXB    JUDaXKHT    SCTBSBQUXBrrLT  RKVBBSn>   MAT   Bl 

AvoiDBD  by  reoovery  of  possession  agidnst  the  judgment  ereditcv,  or  hia 
grantees,  under  a  writ  of  entry. 

MOBTOAOBl  CAN  HATS  HO  BflTTSB  TlTLO  THAN  MOBTOAOOB. 

MoBXOAOK  Madx  bt  Judobcbnt  GBEDrroB  Who  Took  It  nr  Goon  Faith 
WILL  BB  DisoHABOED  by  the  reversal  of  a  judgment  wbibh  has  been 
satisfied  by  levy  on  real  estate,  and  the  recovery  of  possession  1^  writ  ol 
entry  against  the  judgment  creditor. 
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Bill  in  equity.  Wilde  had  recovered  judgmaat  agaioflt 
Delano  and  Hmrton,  troateeB  of  the  land  for  Greene  and  oQaaa, 
ieyied  ezeoation  thereon  and  had  it  set  off  to  himaeUl  Wilde 
then  mortgaged  it  to  the  other  defendant^  who  aappoaed  he  had 
«  good  tide.  That  judgment  was  reveraed  in  1857  upon  a  wtit 
of  error  sued  out  by  Horton  and  Delano:  See  Harkm  v.  Wild«, 
8  Gray,  425.  Wilde  remained  in  poeaeaaion  until  1858,  when 
the  land  waa  recovered  fix>m  him  npon  a  writ  of  entry  hrooght 
by  Greene,  who  had  aoqnired  the  title  of  the  other  cetiuii  gme 
fruity  and  of  Delano  and  Horton.  Withih  a  year  after  the  levy 
and  before  the  reversal  of  the  judgment,  Delano  and  Hortan, 
together  with  Greene  and  the  other  cetUUi  qui  tnuty  joined  in 
this  bill,  aeeking  for  a  redemption  of  the  land  if  the  judgmfliit 
ahoold  be  affirmed,  and  for  a  oonveyance  of  the  land  and  a  dia- 
charge  of  the  mortgages,  if  the  judgment  should  be  ievetaed, 

J.  J).  CoUy  for  the  plaintifi. 
IT.  WileoXf  for  the  defendants. 

By  Court,  Mbtoalf,  J.  When  a  judgmaui  ia  revened  which 
has  been  satisfied  by  a  levy  on  the  debtor^s  personal  prupeiij, 
or  by  his  paying  money,  he  is  entitled  to  restitution  of  the 
amount  whioh  he  has  lost.  If  the  levy  was  made  on  his  real 
estate,  he  may  reooyer  it,  with  rents  and  profits,  in  a  writ  of 
entry  against  the  levying  creditor,  or  such  creditor's  grantee; 
his  rights  being  in  this  commonwealth  like  those  of  a  judgment 
debtor,  whose  property  has  been  taken  on  a  writ  of  elegii 
In  England:  1  RolL  Abr.  778;  Baa  Alnr.,  Ihror,  M,  3;  S^mpmm 
▼.  TuaooUf  Cro.  Jao.  699;  Ooadyen  ▼.  /nos,  2  BrownL  208,  and  Oro. 
Jac.  246;  CuTnminga  r.  N'oyea^  10  Mass.  434;  KuKnady  y.  Dimdb- 
Ue,  1  Gray,  67,  68;  B.  S.,  a  101,  sea  14. 

The  decree  in  this  case  must  be  that  the  mortgages  made  by 
Wilde  be  discharged.  The  mortgagees  have  no  better  title  than 
Wilde  had.*  His  tide  was  under  a  leyy  of  an  execution  issued 
on  a  judgment  which  has  been  reversed  By  that  reveraal  the 
leyy  was  avoided,  and  Delano  and  Horton,  the  judgment  debt- 
ors, were  restored  to  their  full  right  to  the  estate  whioh  was 
leyied  on,  and  may  enforce  that  right  aa  wdl  against  the  mort- 
gageea  as  against  Wilde. 

Decree  that  the  mortgages  be  discharged. 

Emor  or  Revkbsal  or  JimoxxirT  ok  Salb  trNDsa  Bxaconcir.— The  r»- 
renal  of  a  Jndgm€at  will  not  impair  the  title  of  a  honafde  porohaaer  at  aa 
«xecation  Mle:  Heister't  Lessee  r,  Fcriner^  4  Am.  Dea  417;  Woodcock  t.  Ben* 
ikei,  13  Id.  568,  and  note  587;  Taylor  r.  Boyd,  17  Id.  603;  Wood  y.  Jaekeon^ 
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«Id.  003;  Pdnder  r.  MtmU^,  48  Id.  IM;  dorFt  HOn  ▼.  Wmmm^  02  Id. 
652.  Bat  it  ia  othcrwiM  if  the  judgment  Is  roYvned  or  Mt  miA»  on  grounds 
rendering  it  Toid  from  the  beginnings  or  if  the  plaintiff  in  tbo  OKOcntion  or  his 
attorney  beoomes  the  parchaser:  See  note  to  WiUiam§  ▼.  Merle,  25  Id.  610, 
citing  Freeman  on  Ezecntions,  sec.  345,  and  caaes  there  given. 

JuDOMBNT  OB  DiQBBB  WHEN  RxvxBSXD  IS  MsBK  SvLLm,  and  the  par^ 
aggrieved  hm  a  right  to  be  restored  to  what  he  has  lost  by  reason  of  snob 
erroneons  decidon:  Flenung  ▼.  Rtddid^e  Mb^r,  60  Am.  Dea  119,  and  note 
122;  TaHeton  ▼.  ChkUhwaH^e  ffeire,  58  Id.  296;  so  far  as  this  oan  be  dons 
trithont  prejudice  to  third  persons:  McJUUm  r.  Lave,  54  Id.  449. 

BwiiTUTioy  ov  Pbofkstt  uposr  BsyiBSAL  of  Judoxiht  is  disooswdln  ttis 
note  to  LiUU  t.  Amee,  28  Am.  Dea  868-372L 


MABTnr  V.  Potter  bt  al.  Ain>  Tbustes. 

[11  Geat,  S7.] 
TAUDirT  OF  FOUION  AflSIOKMElfT  FOB  BSKXFIT  OF  ObKIUXOBS,  AVD  SuFFI* 

0IX5CT  OF  KoncB  OF  SvoH  AflsiasmNT.— An  assignment  in  a  foreign 
state  of  a  debt  dne  from  a  citizen  of  Msssaohnsetts  to  a  dtiaen  of  snoh 
foreign  state  is  valid  in  Massachusetts  against  a  subsequent  foreign  attach- 
ment of  the  debt  by  a  citisen  of  such  foreign  state,  if  the  assignment  is 
valid  in  the  state  where  it  was  made,  and  if  seasonable  notioe  is  given  to 
the  debtor  in  Massachusetts,  although  such  notioe  is  not  aotoally  received 
by  him  until  after  the  service  of  the  trustee  process. 

Tbustbb  process.  The  tnutee  was  indebted  to  the  prinoipnl  d»- 
fimdants.  Prior  to  the  service  of  the  trustee  proceBSy  the  principal 
4^fflTi<^ftntff  had  TTw^ft  an  assigiunent  of  all  their  property  tat  the 
benefit  of  certain  creditors^  according  to  the  laws  of  New  York, 
The  plaintiff  and  the  defendants,  except  the  one  in  attachment^ 
were  citizens  of  New  Tork.  The  assignee  sent  notice  to  the 
trustee,  which  had  actually  arrived  at  the  post-office  of  his  rendenoe 
in  Massachusetts  before,  although  he  did  not  receive  it  until  afker, 
the  service  of  the  attachment. 

J.  D.  CoU,  for  the  plaintifiEl 

M.  WUeox  orndB^W.  Ademh  ^<v  tbe  trurtee. 

By  CouBT.  The  trustee  process  is  sued  out  in  tUi  statti  The 
assignment  of  the  debt  was  made  in  New  York  before  the 
attachment.  It  does  not  appear  that  tiia  truatee  had  notice 
until  afterwards;  but  if  notice  is  seasonably  glTen,  the  debt  is 
held  to  be  transferred  from  the  time  ol  the  assignment.  Such 
notioe  is  sufficient  if  the  assignment  was  Talid  in  the  state  where 
it  was  made.  Now,  it  has  been  repeatedly  held  that  an  assign- 
ment made  in  another  state,  and  good  there,  is  good  in  thig 
Am.  Psa  Vol.  hXJL-U 
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state,  unlfifls  oontrarj  to  the  policy  of  oar  lainiy  or  aflbetiiig  injur- 
iously  the  lights  of  our  dtiaensy  in  whidh  case  the  oonrt  will  take 
esre  that  oar  dtLsans  are  protected  bj  oar  lawsy  natwithstanding  the 
foreign  assignment. 
Trustee  disoharged. 

AsszomasT  loa  Bnnnr  or  Obiditobs,  LkmruuLt  Madb  raraa  For> 
uov  L4WB,  and  not  oontraTaiiiiig  the  polk^  of  the  honia  lswi»  will  be  TaUd 
agsinst  orediton  in  the  home  state,  althongh  there  wai  a  preferenee  ghren  to 
orediton  nnder  the  foreign  tranifer:  Richardson  t.  LecuHU^  45  Am.  Dea  90; 
JTaUsheM  ▼.  Miner,  48  Id.  727;  Chewing  r.  Johnetm,  52  Id.  610;  DdM  r. 
Boimqf^ ^e  (7a,  54  Id.  573;  Bpeedr.  ifay,  55  Id.  54Q,  end  notei  542.  For 
other  osMs  on  the  effeot  of  foreign  anignmenti  for  benefit  of  oieditan,  aee 
note  to  RkhanUon  y,  LeaviU,  45  Id.  Oil 

FoKsiav  AssiONMxiiT  or  Paof  iBTr  u  vor  DanuTED  bt  AtkachmbbTv 
when:  See  Bkhairdeon  r.  Lea/vUt^  45  Am.  Dea  90;  JiUne  t.  JfofvCoa,  6  Id. 
466;  Ingraham  r,  Oener^  7  Id.  182;  ffobnei  ▼.  Remeen^  8  Id.  581;  Tcpkam  t. 
Chapman,  12  Id.  627;  Whipple  r,  Thayer,  626  Id.  26. 

Dbbioe  mat  Giyb  PBBfiBXircB  TO  Obbdrobs:  See  note  to  MRtter  t. 
ConkUn  S  Co.,  63  Am.  Dea  251,  and  oMes  there  cited. 

Dboiob  d  not  Ajvbotbd  bt  AflszovxKHT  OF  HIS  Obuhiob's  Oujm 
nntU  he  has  notioe  thereof:  Note  to  Wattere  t.  Waddngkm  Ins,  Co^  63  Abl 
Dea  456,  showing  why  notioe  should  be  giren. 

Fobbioh  Assighmbzit,  When  Void:  See  Ingraham  t.  Cfqfer,  7  Am.  Dea 
182. 

Thb  FBiKGiPAL  GASB  WAS  oiTED  in  Ma;g  T.  WaHn/emaeher,  111  Msssl  209, 
to  the  point  that  a  foreign  Assignment  for  the  benefit  of  orediton  is  always 
snateined  so  far  as  it  affects  property  which  was  at  the  time  within  the  Jnris- 
diction  where  it  was  made;  and  also  against  all  dtisens  of  that  jnrisdiotion 
even  when  seeking  a  remedy  in  Massachnsetts  against  property  found  in  the 
state  named.  In  Thayer  r.  DanieU,  113  Id.  132,  it  was  cited  to  thepoinl 
that,  as  to  third  persons,  snch  as  attaching  creditors,  the  asslgnfiMwt  efa  chess 
in  action  is  valid  without  notice  to  the  debtor. 


MolNTTBB  V.  Park. 

[11  OSAT,  101] 

Ihbibuiibht  KiBum'n>  withoitt  AuTHOBirr,  tboooh  Bbawhs  mat  bb 
Batiixbd  bt  Pabol 

BUTBBMB   OOOBT   WILL    NOT    RbVIBW    VbBDKV    OV   JUBT  AS  lO  DAKAaBI^ 

when  asked  to  do  so,  on  the  gronnd  that  no  spedsl  damsges  wen  proved 
at  the  trial,  nnleos  aU  the  efidence  regaiding  damages  Is  bfooi^t  belbrs 
the  court. 


Acnoir  of  oontract  Plaintiff  entered  into  an  agreement 
defendant,  D.  W.  Castle,  and  D.  S.  Toong^  whereby  he  agreed 
tooonvey  to  them  certain  land  and  buildings  thereon;  they  to 
MT  him  seven  thoosand  eight  hundred  and  fifty  ddUars,  and  in 
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ease  either  party  made  default^  he  ahoold  forfeit  fire  hundred 
dollars,  and  pay  the  same  to  the  other  party.  Defendants  Castle 
and  Toong  failed  to  pay,  and  refased  to  perform  their  part  of 
the  contract.  On  the  trial,  plaintiff  prodaced  the  agreement,  to 
which  was  Gastle*s  name,  signed  by  himself,  and  also  the  names 
of  Park  and  Toong,  signed  by  Castl&  Oastle's  anthority  to 
sign  the  names  of  Park  and  Toong  did  not  appear,  and  defend- 
ant objected  to  the  introdoction  of  the  instroment  as  evidence. 
Plaintiff  then  offered  evidence,  against  defendant's  objection, 
that  defendant  was  informed  of  Castle's  ose  of  his  name;  that 
he  consented  to  be  boond  by  the  writing;  that  he  treated  it  as 
a  valid  contract,  and  got  from  plaintiff  an  eztenmon  of  time 
under  it.  Verdict  for  plaintiff,  with  damages  fixed  at  three 
hundred  and  seventjHnx  dollars.     Defendant  alleged  exceptions. 

S,  T,  JSpaulding,  for  the  defendant. 

0.  Delano^  for  the  plaintifll 

By  Court,  Msthalf,  J.  We  express  no  opinion  on  the  qnes- 
tion  whether  the  som  of  five  hondred  dollars,  mentioned  in  the 
agreement  upon  which  this  action  is  brought,  is  a  penalty  or 
liquidated  damages.  That  point  was  ruled  in  the  defendant's 
favor,  and  the  plaintiff  has  not  excepted  to  the  ruling. 

The  evidence  of  the  defendant's  ratification  or  adoption  of 
the  agreement  execoted  in  his  name  was  rightly  admitted,  and 
he,  by  soch  ratification  or  adoption,  became  answerable  for  a 
breach  of  that  agreement:  MvmfiM  v.  PcurriU^  11  Cosh.  590. 
In  that  case  the  agreement  was  not  xmder  seal;  and  the  defend- 
ant contends  that  a  sealed  instroment,  execoted  without  previ- 
oos  aothority,  can  be  ratified  only  by  an  instroment  onder  seal 
However  this  may  be  elsewhere,  by  the-  law  of  Massachosetts 
soch  instroment  may  be  ratified  by  parol:  Cadyy.  Shepherd^  11 
Pick.  400  [22  Am.  Dec.  379];  Sioan  v.  Steadman,  4  Met  548; 
Bee  also  1.  Am.  Lead.  Cas.,  4th  ed.,  450;  CoUyer  on  Part,  dd 
Am.  ed.,  sec.  467;  Story  on  Agency,  5th  ed.,  sees.  49,  51,  242,  and 
notes;  MoDanM  v.  EggUiton^  26  Yt  154.  The  oases  in  which 
this  doctrine  has  been  acyodged  were  those  in  which  one  part- 
ner, withoot  the  previous  aothority  of  lus  oopartnera^  executed 
a  deed  in  the  name  of  the  firm.  But  we  do  not  perceive  any 
reason  for  confining  the  doctrine  to  that  class  of  cases. 

We  cannot  see  tiiat  the  joiy  ooght  to  have  been  instrnotod  to 
find  only  nominal  damages.  It  does  not  appear  that  all  the 
evidence  as  to  damages  is  set  forth  in  the  bill  of  exceptions. 
The  instrootioDs  on  that  subject  seem  to  ns  to  have  been  right; 
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aad  if  the  jary  Maened  Luger  damages  than  the  evideiioe  legall j 
warranted,  die  defendant  shoald  have  moved  for  a  new  trial  oa 
that  ground.  We  most  auppoae,  in  this  stage  of  the  ease,  either 
that  there  was  evidenoe  of  damages  which  is  not  leportsd,  o^ 
that  the  jury  judged  from  the  nature  of  the  case  what  was  ths 
amount  of  the  damages  which  the  jdaintiff  had  sustained — as 
they  always  do  in  those  actions  in  which  general  damages  only 
are  daimed  in  the  plaintiff's  declaration^  and  in  which  the  law 
has  prescribed  no  fixed  rale  of  damages. 

All  the  other  rolings  and  instrootioos  to  which  exoeptunia 
have  been  alleged  we  think  were  correct;  and  we  deem  it  un- 
necessary to  do  more  than  simply  to  affirm  them. 

Sxceptions  overruled. 

Batikgatzov  or  Aors:  See  notes  to  P$non»  t.  McXMen,  61  Abl  Doa 
88)  ffmnpttead  ▼.  Johnson^  65  Id.  474. 

VxRDior  or  Jury  as  to  Damaok  will  as  Bavnwan^  wnnrt  See  BUkop 
▼•  Mayor  of  Macon^  00  Am.  Deo.  400,  and  omos  oitod  in  note  thereto  408| 
jam6aKT.  OUyqfBath,  61  Id.  24a. 

CiTATioira  OF  PanrciPAL  GASB.-*In  BarOeU  r.  T^eher,  104  Mmil  341,  the 
plaintiff  ooonted  upon  oertain  notes  themselTee,  leekiiig  to  ohaxge  the  defend- 
ant as  the  maker  of  them,  upon  the  altematiye  ground  that  the  name  signed 
by  him  to  each  of  the  notes  was  either  the  name  of  a  person  whose  name  he 
had  no  authority  to  sign  or  use,  or  the  name  of  a  fiotitioat  person.  The  oooil 
said:  "If  either  of  those  names  was  that  of  a  real  pemop,  then,  althoo^  no 
agency  was  expressed  on  the  face  of  the  note,  and  whether  the  signature  was 
affixed  under  a  nustaken  belief  of  authority,  or  fraudulently,  or  eren  if  it  was 
a  forgery,  it  was,  so  far  as  regards  the  liability  to  a  civil  aotioa  upon  the 
notes,  a  mere  case  of  signing  without  authority,  and  the  signature  mig^t  he 
adopted  or  ratified  by  that  person,  and  such  adoption  or  ratification  would 
render  him  liable  to  be  sued  as  maker  thereof."  To  this  the  principal  case 
was  cited.  It  was  also  dted  in  RuaaeU  ▼.  AnndUe,  109  Id.  75»  to  the  pdnt 
that  the  execution  of  a  bond  in  a  partnership  name  1^  one  of  the  partnen 
would  be  good  a^j^ainst  both' if  done  with  the  autiiority  or  aosnt  of  the  other» 
or  if  subsequently  ratified  or  assented  to  by  him.  Such  aassnt»  it  was  said» 
may  be  proved  by  ^mi— in««,  or  inferred  from  the  acts  or  oondnot  of  ths 
other  partner,  at  any  time.  It  was  dted  in  Hoibrook  r.  Okambefiin,  116  Id. 
161,  to  the  point  that  the  hiw  Is  settled  in  MaaHMhaMtts  that  the  uuMthor* 
iaed  exeontion  of  a  deed  in  the  naoM  either  of  a  partDStihip  or  of  an  Individ- 
aal  may  be  ratlfisd  by  parol 


Sept  1858.]  OoRUBS  v.  Howi.  608 

COBLDBS  V.  HOWBL 
[U  OmkJ,  ISB.] 

Obajl  BvnnvcB  d  AniinwniLM  to  show  tlui  pfomiMoiy  aois  vm  nuula  lor 
•oooimnodition  of  pUintifEa,  and  wiihoat  ooosideratuo,  in  an  aotion  bj 
the  indorsee  againit  the  maker  of  raoh  note. 

Oeal  Evidxwob  is  Adiossiblh  to  Explaih  Rkhipt  Gttbk  ios  Fbomib- 
80RT  KoTS  and  reciting  a  oonnderation.  Bedtal  of  oonsideration  in  a 
written  reoeipt  giyen  by  the  payee  to  the  maker  of  a  promiaMry  note  will 
not  ezoliide  oral  eridenoe  as  to  the  oonaidenition  of  the  note^  or  that 
the  redtab  in  aoeh  reoeipt  were  added  without  the  maker'a  knowledge^ 

A.onoir  of  oontnict  by  the  indorsee  against  the  maker  of  a 
promissory  note  dated  October  22,  1856,  and  payable  to  the 
order  of  Joseph  Ckdton.  It  was  answered  that  the  note  was 
made  for  the  accommodation  of  the  plaintiffs  and  Odton,  and 
that  the  plaintiffs  agreed  inth  the  defendant  that  they  woold 
provide  for  and  take  np  the  note  at  matority,  so  that  the  defend- 
ant should  not  be  compelled  to  pay  it  A  receipt  for  the  note 
was  given  by  the  plaintiffs  to  the  maker,  the  nature  of  which 
appears  in  the  opinion.  Defendant  offered  to  prore  by  his  own 
oral  testimony  the  facts  stated  in  his  answer.  This  evidence 
was  excluded,  and  a  verdict  returned  for  the  plaintiflh, 

0*  Delano^  for  the  defendant 

B.  A.  Chapman  and  B,  Dickbuon,  for  the  plaintiffs. 

By  Court,  Dswbt,  J.  It  was  competent  for  the  defendant  to 
show  that  the  note  purporting  to  be  a  negotiable  note  payable 
to  the  order  of  Joseph  Golton,  and  by  him  indorsed  in  blank, 
and  now  sued  by  the  plaintiff  as  indorsee,  was  in  fact  a  mere 
accommodation  note,  made  at  the  request  of  the  plaintiffs,  to 
be  used  by  them  for  their  own  convenience,  and  to  be  paid  by 
them.  Such  evidence  is  not  excluded  by  our  decisions,  hold- 
ing parol  evidence  inadmissible '  to  annex  a  condition  or  defea- 
sance to  an  absolute  promise,  or  to  vary  the  amount  or  time  of 
payment  The  case  proposed  to  be  shown  is  one  where  at  no 
moment  and  upon  no  contingency  the  defendant  was  to  pay  the 
note,  or  any  part  of  it  In  the  cases  of  excluaioa  of  parol 
testimony  offered  to  establish  a  condition  or  agreement  that  in 
a  certain  event  the  note  was  not  to  be  paid,  there  was  generally 
a  previous  A^i^f^Tig  legal  consideration,  or  liability  of  some 
kind,  as  property,  or  something  valuable,  held  by  the  party  for 
which  the  note  was  given;  or  it  was  a  case  of  a  liability  assumed 
for  a  debtor  of  the  payee;  and  not  a  case  of  accommodation 
paper,  made  solely  at  the  instance  of  the  plaintiff  in  the  action. 
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and  under  oiroumstances  ezclading  all  intention  to  eome  under  anj 
liability  to  the  plaintiff  in  any  poeaible  contingency. 

In  the  caae  of  such  mere  aooommadation  paper,  pmbl  eri- 
denoe  is  admiflBible  to  prove  that  fact.  Hence  it  was  compeftent 
for  the  defendant  to  introduce  evidence  to  show  that  he  signed 
the  note  at  the  request  and  for  the  accommodation  of  the  plain- 
tiffsy  and  not  for  hia  own  debt,  or  as  surety  for  Oolton,  but  to 
enable  the  plaintiffs  to  raise  money,  they  requesting  this  form 
of  promise  to  be  used,  and  stipulating  to  pay  the  note  them- 
selves. It  is  a  good  defense  to  show  that  there  was  no  consid- 
eration, and  that  the  promise  was  a  mere  gratuity.  It  is  no 
more  objectionable  to  show  that  the  note  was  executed  by  the 
defendant  to  enable  the  plaintiffs  to  raise  money  thereon.  Tou 
may  negative  the  receipt  of  value  by  parol  evidence,  but  you 
cannot  vary  the  engagement:  Oh.  Bills,  12th  Am.  ed.,  70;  King 
V.  FMUipa,  12  Mee:  dE  W.  705;  Pariah  v.  Stone,  U  Pick.  201  [25 
Am.  Dea  378]. 

The  only  real  question  here  is  as  to  the  effect  of  the  written 
instrument  given  at  the  date  of  the  note  by  the  plaintiffs  to  the 
defendant,  purporting  to  be  a  receipt  for  this  note  in  payment  of  a 
note  of  Joseph  Colton,  and  reciting  that  in  consideration  of  the 
giving  this  note  the  plaintiffs  agree  to  dischaige  a  certain  mort- 
gage held  by  them  upon  certain  property  of  Golton.  This  receipt 
is  not  the  written  acknowledgment  of  the  defendant,  but  of  the 
plftintiflfs,  and  becomes  operative  upon  the  defendant,  if  at  all, 
only  by  the  feu^t  of  his  having  it  in  his  poBsession  under  a  delivery 
from  the  plaintiffs.  This  paper  is  of  course  open  to  inquiry  as 
to  its  actual  receipt  by  the  defendant  with  a  knowledge  of  its  con- 
tents, and  might  be  avoided  by  proof  of  imposition  or  fraud  prac- 
ticed upon  him. 

It  is  not  an  instrument  the  production  of  which  from  the  pos- 
session of  the  defendant  estops  all  inquiry  into  the  real  character 
of  the  transaction,  or  forbids  an  impeachment  of  the  considera- 
tion of  the  note.  Unexplained  and  uncontrolled,  it  is  very 
strong,  and  quite  sufficient  evidence  for  the  plaintiffs  to  rely 
upon.  So  would  the  recital  ''for  value  received"  in  the  note 
itself  be  sufficient  evidence  of  consideration,  unless  the  contrary 
was  shown  by  other  evidence.  But  that  redtal,  although  in 
writing,  may  always  be  controlled  by  oral  evidence.  Not  only 
is  this  so,  but  in  the  recent  case  of  AbboU  r.  SendridUf  1  Man- 
dc  G.  791,  and  2  Scott  N.  R.  183,  where  in  an  action  on  a 
promiasoiy  note  in  which  the  consideration  was  expressed  to  be 
for  oommisBian  duA   in  the  plaintiff  for  business  transacted  for 
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the  maker;  and  the  defendant  pleaded  that  the  real  oonaiden^ 
tion  for  the  note  was  Benrioea  to  be  thereafter  rendered  by  the 
plaintiff  which  had  never  been  performed;  yet  it  was  held  that 
the  evidence  in  sapport  of  the  plea  was  admissible^  and  oaght  to 
hare  been  reoeiyed  at  the  trial;  that  although  it  was  not  oomp^ 
tent  for  the  defendant  to  controvert  or  vary  by  parol  the  con- 
tract that  appeared  oa  the  note,  he  might  show  that  there  was 
no  consideration;  and  that  as  the  defendant  might  deny  the 
truth  of  the  words  ''value  received,**  so  he  was  equally  at 
liberty  to  show  a  fiEulure  of  the  special  consideration  stated  in 
the  note:  See  also  Fottar  v.  JoOy^  5  Tjvw.  239,  and  1  Orompi 
M.  <fe  R.  703. 

If  it  be  true  that  a  recital  of  a  specific  consideration  in  the 
note  itself  is  open  to  be  controverted  and  overcome  by  evidence 
aliunde^  it  would  seem  to  follow  that  a  recital  in  another  instru- 
ment executed  by  the  plaintiflw  would  be  equally  open  to  coiw 
tradiction  and  to  be  controlled.  It  is  not  necessary  for  us  to 
extend  the  principle  so  far  as  it  was  carried  in  the  case  of  AbboU 
V.  ffendrichf  tuprc^  for  the  written  instrument  relied  upon  by 
the  plaintiffs  as  conclusive  evidence  of  the  real  consideration 
was  a  collateral  instrument,  and  not  a  recital  contained  in  the 
note  itself. 

The  court  are  of  opinion  that  this  receipt  was  not  conclusive 
upon  the  defendant  as  to  the  consideration  of  the  note,  but  that 
it  was  competent  for  the  defendant  to  show  that  the  recitals 
therein  were  added  by  the  plaintiff  without  his  knowledge,  and 
also  to  show  that  in  fact  there  was  no  such  consideration,  but 
that  the  note  was  executed  by  the  defendant  at  the  request  of 
the  plaintiffs,  to  be  used  for  their  benefit  and  under  the  stipula- 
tion that  they  would  pay  the  same,  or  in  other  words,  that  the 
defendant  lent  his  name  to  the  plaintiffs  for  their  accommoda- 
tion. 

Eixceptions 


Pabol  Evidinoi  anpsonNo  CoxsmnukxioH  of  WBimir  CknraBAoi  is 
adminible  in  all  osms  between  the  origiiial  partiM:  Foltom  v.  Mattgy^  2S 
Am.  Deo.  622,  and  note  526,  Bhowing  the  applioation  of  tide  mle  to  notes) 
AOen  V.  FuMsk,  64  Id.  87,  and  note  91;  Weai  v.  Keify,  M  Id.  192. 

Maxxb  of  AoooioionATioir  Non  is  Liabls  to  Holdib,  the  latter  know- 
ing when  it  was  made  that  it  was  for  indoner's  aooonunodatum:  Taie$  v. 
DonaidBon,  61  Am.  Dea  283.  For  rights  and  liabilitiei,  in  general,  of  ao- 
commodation  indorsem,  aooepton,  and  makers,  see  note  to  PiU  v.  Ckmgdtm^ 
51  Id.  303. 

Wast  of  CoirsiDiaATiov  or  Nora  may  bs  Gmor  nr  Evmnroi  AOAJom 
Pates  or  Iin>oaso  witb  Noncs:  Xe  Blane  v.  SangloLr^  13  Am.  Dea  877| 
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WoBTHT  V.  JoisrEa. 

[U  OtLMXt  108.| 
OEAL  AaBBKBHT   TO  SlLL    AHD    DxLZVXB   FLOUB^MILKiy  AND    HOT  EVOAUB 

nr  Samb  BuamiaB  in  a  place  named,  u  complied  with  by  deliTering  the 
property  and  offering  a  bill  of  sale.  The  additional  agreement  if  per- 
■onaly  may  be  terminated  within  a  year  by  death,  and  the  parties  are  not 
bound  to  give  any  contraot  in  writiiqf  concerning  meh  additional  en- 


MiasuBx  or  Damaobi  vob  Bbsagh  or  Ckurnuor  to  pay  oaah  and  to  giw 
oertain  promiaiory  notes  for  proper^  sold  and  deliTered  is  the  eontraot 
price  of  rach  property. 

AonoK  of  oontraot  Plaintifi  add  to  defondanti  their  floux^ 
mill  and  fiztares,  and  agreed  not  to  engage  or  be  interested  in 
the  flour  and  milling  boainefis  in  that  place.  Defendants  agreed 
to  pay  plaJTitiffs  five  hundred  dollars  cash,  one  promissory  note 
of  five  hundred  dollars  payable  on  demand,  with  interest,  and 
two  notes  payable  in  the  future,  with  interest.  Plaintiffii  deliv- 
ered possession  of  the  mill,  and  offered  a  bill  of  sale,  and  de- 
manded the  cash  and  notes.  Defendants  refused  to  perform 
their  part  of  the  agreement  unless  plaintiflfB  would  put  the  oon- 
tract  relating  to  their  engaging  in  the  milling  business  In  wxtt» 
Ing.    Plaintifffl  brought  this  action  for  breach  of  oontraot 

JS.  W.  Band,  for  the  plaintiffs. 

Jf.  OhambBrluK  for  the  defendants. 


bat  the  maker  of  an  aooommodation  note  otnnot  set  np  want  of 

as  a  defense  against  it  in  the  hands  of  a  third  person,  thoogh  it  be  there  aa  t 

ooUatenl  security  merely:  Lord  v.  Ocean  Bank^  69  Id.  728. 

Pabol  EviDKircB  IS  AmassmLi  to  Expladt  Warrrair  OosraAor,  but 
KOT  TO  GoNTaADior  OB  OoMTKOL  It:  Boldwbi  V.  (ktrier,  42  Am.  Dee.  738; 
and  ooUeoted  cases  in  note  thereto  739;  Sermrn  v.  Hmdemm^  53  Id.  136^ 
and  note  187;  Cooper  v.  Berr^t  68  Id.  468,  and  note  48a  But  receipts  are 
an  exception  to  this  role:  StackpoU  v.  AmM^  6  Id.  150;  see  iitfrcL 

Pabol  EvmxiroB  is  Admissdli  to  Contbol  BbcbIft:  StaekpoU  v.  AmoU, 
6  Am.  Dea  150:  note  to  ffersom  ▼.  Henderson,  53  Id.  187,  oontaming  od- 
looted  oases;  ShoheeUy.  Hamblin,S6ld.  83;  (TBHenr.  Gikhiei,  66  Id.  CTei 
note  to  Chon  v.  JTaop,  59  Id.  505. 

Tub  PBikgifal  Oasb  was  Cited  in  Anihonif  v.  Vaientme,  130  Msssl  120,  it^ 
the  point  that  so  far  as  a  bill  in  equity  sets  np  a  want  of  consideration,  it 
states  a  defense  as  valid  in  a  pending  soit  at  law  as  in  such  soit  hi  eqnify. 
This  was  a  hill  praying  that  defendant  might  he  restrsined  from  proseoating 
a  soit  at  law  ooninisoosd  for  the  oolleetfon  of  a  note  in  oooteovsny.    ▲  da-  } 

to  the  hill  was  sustained  for  want  of  jarisdiotion.  h 
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B7  Court,  BiosLOW,  J.  We  are  of  opinion  that  the  plaintiffs 
were  not  bound  to  give  any  oontraot  in  writing.  The  defend- 
ants having  entered  into  possession  of  the  property,  and  into 
full  enjoyment  of  the  subject-matter  of  the  contract  of  sale,  and 
a  bill  of  sale  having  been  offered  to  them  by  the  plaintifis,  the 
defendants  were  liable  to  pay  the  stipulated  oonsidaration  there- 
for. The  plaintiffs  had  never  bound  themselves  to  give  a  con- 
tract in  writing.  Their  agreement  ^'that  they  would  not  engage 
or  be  interested  in  the  flour  and  milling  business  at  such  place, 
or  in  such  way  as  to  interfere  with  the  business  to  be  done  by 
the  defendants  as  millers  and  traders,"  was  an  agreement  which 
specified  no  time  for  its  perfonnanoe,  and  did  not  bind  any  one 
but  the  plaintifib  personally.  It  was  therefore  limited  to  their 
fives,  which  might  end  within  a  year:  Zyon  v.  Xing,  11  Met. 
411  [45  Am.  Dec.  219];  Bkmding  v.  SargmU,  33  N.  H.  239  [66  Am. 
Dec  720]. 

The  defendants,  not  having  fulfilled  their  contract  upon  due 
demand,  are  at  once  liable  in  this  action  for  damages  for  the 
breacL  As  the  notes  were  to  bear  interest  from  the  time  of  the 
delivery  of  the  goods,  the  measure  of  such  damages  is  clearly  the 
contract  price. 

Judgment  for  the  phdntifGs  for  three  thousand  three  hundred  and 
fifty  dollars  and  interest. 

What  Commruns  Vaizd  Tbahstbr:  Bujfb^gUm  v.  (hriU,  8  Am,  Dm. 
115;  ChiJIn  v.  Ohwbb,  68  Am.  Dec  8& 

Coimuor  vor  to  do  Busihibs  nr  SnonaD  PtAOi  is  not  witida  the 
statute  of  fraada:  Lyon  ▼.  King,  45  Am.  Dec  219,  and  note  220;  Blamding  v. 
Sargent,  66  Id.  720,  and  ooUeoted  cases  in  note  thereto  722. 

MsAsans  or  Damaoxs  aoaivst  VsifDn  vor  Bxrusnro  to  Pkrioui 
HX8  Goutraot  ior  Pubohass  or  Land:  Old  Colony  R,  B.  Oorporation  v. 
JSkfona,  66  Am.  Deo.  394,  and  notes  405;  Oarrard  ▼.  Dollar,  67  Id.  271,  sad 
oompx^enaive  note  thereto  275-283,  disooasing  the  snbjeot  in  all  its  nunifioa- 
tions. 

Thk  FSiNCirAL  OASB  WAS  oiTSD  in  DoyU  V.  Dixon,  97  liaaa  212,  to  th^ 
point  that  it  has  been  repeatedly  held  by  the  sapreme  oonrt  of  Msssaohnsetts 
that  an  agreement  not  hereafter  to  carry  on  a  certain  bnsineas  at  a  partieolar 
place  is  not  within  the  statate  of  frands,  which  requires  agreements  not  to 
be  performed  within  one  year  from  the  making  thereof  to  be  in  writing  in 
order  to  support  an  action  tiiereon,  because  being  only  a  personal  engagement 
to  forbear  doing  certain  acts,  not  stipulating  for  anything  bejond  the  pram- 
facNr's  ]ife»  and  imposing  noduties  upon  his  l^gpd  represeatativei,  U  would  be 
fully  perfoimadif  he  died  within  the  year. 
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Hubbard  v.  Mosilt.  [Mass. 


HUBUABD  V.  MOSELT. 

[11  OftAT,  17a] 

PftoKunoRT  Nora  o  not  Neootzablb  xr  It  Cohtazv  Oonnnoir.  I* 
mmt  be  a  promise  to  pa j  abeolately  and  at  all  ereati.  TSiiu  a  noto.  in 
terms  payaUe  to  order,  but  oontaining  a  oonditioii  that  it  shall  be  ^vvn 
up  to  the  maker  as  soon  as  the  amount  of  it  is  reoeived  by  the  pay^ao,  ia 
not  iMMpytiaMfti 

Dimni  TH4T  GoiffDniovAL  Non  Patablb  to  Obdzb  d  vot  NuonABUi 
D  Opur  ON  Trial,  in  an  action  by  the  indorsee;  and  a  iaflore  to 
demor  does  not»  at  a  subsequent  stage  of  the  ease,  predude  defeodaiit 
from  objeoting  thai  the  note,  when  offered  in  support  of  the  deolarationy 
will  not  maintain  the  action. 

AoTioir  of  contract  against  the  executor  of  IMmnnd  Hubbard. 
Plaintiff  alleged  that  Edmund  Hubbard  made  his  promiasorj 
note  to  ordeFy  and  that  it  was  indorsed  to  her  by  the  payees.  A 
copy  of  the  note  was  set  forth,  and  showed  that  it  contained  a 
condition  that  as  soon  as  the  amount  of  it  was  reoeiyed  by  the 
payees,  it  should  be  given  up  to  the  maker.  The  plaintiff 
did  not  demur;  and  his  answer  left  the  plaintiff  to  prove  the 
execution  of  tlie  note.  It  alleged  want  of  consideration,  fulfill- 
ment of  the  condition,  and  that  plaintiff  took  the  note  without 
consideration,  overdue  and  with  notice;  but  did  not  deny  that* 
the  note  was  payable  to  order,  or  that  it  was  indorsed  to  the 
plaintiff.  On  the  trial,  plaintiff  offered  in  evidence  the  original 
of  the  instrument  declared  on.  Defendant  objected  that  it  was 
not  a  negotiable  promissory  note.  The  evidence  was  admitted. 
There  being  no  facts  for  the  jury,  a  verdict  was  taken  by  oonaenl 
for  plaintiff,  and  defendant  excepted. 

J51  Vom^  for  the  defendant. 

R.  A.  Chapman  and  F^  Ohamberlinj  for  the  plaintiff 

By  Court,  Bigelow,  J.  1.  The  paper  writing  set  out  in  the 
declaration  is  not  a  negotiable  promissory  note,  on  which  an 
action  can  be  maintained  by  a  person  other  than  the  one  to 
whom  it  is  made  payable.  It  is  a  contract  to  pay  a  sum  of 
money  on  a  condition,  and  not  a  promise  to  pay  it  to  the  payee 
or  holder  absolutely  and  at  all  events.  The  defendant's  intes- 
tate, by  the  terms  of  the  note,  had  a  right  to  pay  it  in  full  at  any 
time  before  its  maturity,  to  the  persons  to  whom  it  was  made 
payable^  Such  payment  to  them  would  have  been  a  good  dis* 
charge  of  the  contract,  although  it  had  then  been  passed  over 
to  a  ihird  person,  if  the  promisor  had  no  notice  of  such  transfer. 
The    stipulation   or    condition,  therefore^   was    inconsistent  with 
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h  unlimitod  negotiability,  and  takes  away  from  the  contraot  the 
essential  feature  of  a  promissory  note:  OL  Bills,  12tli  Am.  ed^ 
134  et  seq. 

2.  The  objection  now  urged  by  the  plaintiff's  oounseli  that  the 
point  on  which  the  defendant  relies  was  not  properly  raised  by 
the  pleadings,  does  not  seem  to  have  been  taken  at  the  trial,  and 
is  therefore  not  now  open  on  the  exoeptiona.  But  we  cannot 
doubt  that  it  was  competent  for  the  defendant  to  object  that  the 
note  when  offered  in  support  of  the  declaration  did  not  mMnfaun 
the  action.  True  it  is  that  the  defendant  mighty  under  the 
practice  act.  Stats.  1852,  a  312,  sec.  21,  have  raised  the  same 
question  by  demurrer;  but  it  does  not  follow  that  he  is  pre* 
eluded  &om  making  the  same  objection  at  a  subsequent  stage  of 
the  case.  On  the  contrary,  the  plaintiff  was  bound  to  show  in 
evidence  a  note  which  would  enable  her  to  maintain  an  action 
in  her  own  name,  as  indorsee  of  a  negotiable  promissory  notei 
Bat  the  contract  given  in  evidence  was  one  upon  which  the 
plaintiff  could  not  maintain  an  action  in  her  own  name  in  any 
fonn.  This  defense  was  therefore  open  at  the  trial:  Hervey  v» 
Uoadey,  7  Oray,  479  [66  Am.  Dec.  515]. 

Exceptions  sustained. 

EssEHTiAL  QuALnus  OF  BiLL  OR  Noh,  ahd  Tist  of  KaOOIXABILnTl 
C7ooib  ▼.  SaUerhe,  16  Am.  Dea  432;  Thompson  v.  SUxm,  35  Id.  546;  Pattenom 
V.  Poindexter,  40  Id.  554;  Cota  v.  Buck,  41  Id.  464,  and  coUeoted  oases  in 
note  thereto  465;  Pool  ▼.  McOrary,  44  Id.  655;  Worden  ▼.  Dodge,  47  Id.  247) 
FraJUck  y.  iforton,  55  Id.  56;  TibbeU  ▼.  Otnisk,  57  Id.  307;  note  to  Faireiaid 
V.  OgdeaAurgh  dc.R.  R,  (7o.,  69  Id.  609,  showing  plainly  that  a  promissory 
note  loaded  with  a  condition  is  not  negotiable. 

Dbfbndaitt  mat  Objsot  to  Maintbnanck  or  AonoN  without  haviho 
FiLaD  Dbmubbeb,  whxv:  Hervey  ▼.  Moteley,  66  Am.  Deo.  515. 

Axswia  TO  Maans  dois  not  Diraiva  Dk»ni>ant  or  Ant  Lboal  Qb* 
/■onoN  insisted  on  in  lus  answer:  Teague  ▼.  Dtndy,  16  Am.  Deo.  643L 

Thb  raiKOiPAL  oasi  is  gitkd  in  each  of  the  following  anthoritiee  and  to 
the  points  giren:  The  neoessity  of  certainty  and  precision  in  mercantile 
afiEfdrs,  and  the  inoonvenienoes  which  wonld  result  if  paper  seoiirities  were 
inonmbered  with  conditions  and  contingencies,  have  led  to  the  establishment 
of  an  inflexible  role  that  a  pronuse,  to  be  negotiable,  must  be  absolute:  Amer* 
lean  Ex.  Bank  ▼.  Blanehard,  7  Allen,  335.  A  promiuory  note  containing  a 
provision  that  it  may  be  paid  at  any  time  before  maturity,  and  that  interest 
shall  be  deducted  till  due,  in  not  negotiabla  Such  stipulation  renders  the 
oontraot  uncertain  and  contingent,  both  as  to  the  time  of  payment  and  the 
.  amount  to  be  paid,  and  is  inconsistent  with  the  essential  character  of  a  nego* 
tiaUe  prominory  note:  Way  ▼.  SmUh,  111  Mass.  525.  So  a  promissory  note 
payable  "in  one  and  a  half  years,  or  sooner  at  the  option  of  the  mortgagor, 
from  date  thereof,  with  interest  at  the  rate  of  seven  per  cent  per  annua 
during  said  term,  and  for  such  further  time  as  said  principal  sum  or  any  part 
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thereof  fhaU  nauun  nnpaid,"  is  notnagotiaUo  wbetiMraitdA  hyUim  mortgaeor 
or  by  e  thiid  penon*  In«itheralienutiTe»  ifao  oonlnol^  aotbeiqgApionio^ 
to  pay  a  fixed  sum  of  mooey  at  a  definite  time^  laoks  the  eiwntial  quality  of 
a  negotiable  promiaaory  note  and  eannot  be  sued  upon  as  mdh:  8hUi$  r.  8iha^ 
119  Id.  189.  The  objection  that  a  pronuasory  note  appears  upon  ita  face  not 
to  be  negotiable  is  open  at  the  trial  of  an  aotion  thsraon  against  the  payee,  in 
whioh  the  deolaimtion  sets  oat  a  copy  of  the  aote^  and  alleges  that  it  ivasmad* 
payable  to  the  payee  or  order,  and  indorsed  l^  the  payee  to  the  plaintiH  and 
the  answer  denies  all  the  allegations.  And  if  judgment  had  been  rendered  oa 
default,  the  objection  would  hare  been  open  on  writ  of  error:  Id. 

A  promise  to  pay  ''on  or  before"  a  day  named  states  the  time  for  paymeBt 
with  sufficient  certainty  for  the  puiposes  of  a  promissoty  note.  A  note  a» 
drawn  is  due  on  the  day  named,  and  not  beforef  the  maker  may  pay  it  sooner 
if  he  chooses,  but  this  would  only  be  a  payment  in  advance  of  Ids  I^gsl  lii^ 
bility :  MaUiaon  t.  Marhi^  81  Mich.  421.  In  this  case  the  court  were  lefeiieil 
to  the  principal  one  to  shew  that  such  a  oontnust  was  not  a  promise  to  pay  on 
a  day  certain,  and  consequently  could  not  be  a  promissory  note.  "  That 
case/'  said  the  courtp  "certainly  seems  to  support  the  positbn  of  defendant^ 
and  it  is  to  be  regretted,  perhaps,  that  the  learned  judge  who  deUyered  the 
opinion  did  not  deem  it  important  to  present  more  fully  the  reasons  that  led 
him  to  his  conclusions,  instead  of  contenting  himself  with  a  simple  xefereDoe  to 
the  general  doctrine  that  a  promissory  note  must  be  payable  Bik  a  time  osr- 
tain." 

A  promissory  note  given  to  an  insurance  company  is  not  rendered  unn^giK 
tiable  because  it  contains  a  mere  reference  to  a  policy  of  insurance,  as  by  bar* 
in  J  on  its  face  the  words  "On  policy  No.  33,386,"  althoo^  the  pdicy  oontaine 
a  provision  for  the  set-off  of  notes  due  the  company  in  case  of  loos!  Tayior  y. 
Cui'Ti/j  109  Mass.  37,  citing  the  principal  case  by  reporter's  error  as  Otgood  ▼• 
Pearsons,  4  Gray,  435.  In  the  commonwealth  of  Massachusetts  it  is  settled, 
by  on  uninterruiyted  series  of  decisions,  tiiat  any  language  put  upon  any  por^ 
tion  of  the  face  or  back  of  a  promissory  note  which  has  relation  to  the 
subject-matter  of  the  note,  by  the  maker  of  it  before  deUrery,  is  a  part  of 
the  contract;  and  that  if  by  such  language  payment  of  the  amount  is  not 
necessarily  to  be  made  at  all  eyeuts,  and  of  the  full  sum  in  lawful  money,  and 
at  a  time  certain  to  arriyci  and  subject  to  no  oontingen<7,  the  note  is  not  ne» 
gotiable:  Co$tdo  y.  Orowd^  127  Mass.  294.  An  objection  to  evidence  in 
support  of  a  declaration  in  set-off  is  properly  taken  at  the  trial,  Mbaa^  ne 
demurrer  has  been  filed,  if  the  piftjfit'fT  baa  anaweied  ansli  deolanftloQt 
Traoe^  y.  QrmO^  187  Id.  18& 
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piaa4T,imi 
Taud  Lian  ion  Yxabs  bt  Aix  of  Thbd  PABnms  wiu.  TiMmtaiw 

TiNAircT  AT  Will,  and  conyert  it  into  a  tenancy  at  safRnunoe. 
Fabtnbbs,  THoiroH  OwiriNo  Bxal  EsxAn  as  PABRrsBs,  Smii  Owv  It 

AS  TsNAim  nr  Common. 
Pabtniers  must  Grant  ob  DnasB  thmis  Bkal  Bbiaix  as  Oisb  Tmb* 

ANT8  IN  Common  are  required  to  dow 
Qrant  ob  Dbmisi  or  Rxal  Estatb  Owvid  bt  PABnms  mnr  n  Maav 

1^  each  and  all  of  them. 


Sept  1858.]  Dillon  v.  Brown.  701 

<hn  PABTsmt  OB  TnrAirT  nr  Oommoh  oAvvor  QftAirr  o&  Dnan  Mors 
TBAK  KD  Uhditidid  IVTiBisr  in  tlw  oommnn  ettote,  unlets  hsiaanthoiw 
iied  by  hu  oo^nftata  or  oopaitnera  to  gnnt  or  d«iiiiM  thor  intereftt 
also. 

fiSAUED  LbASB  KuUUTBD  BT   OnX   PABnnOL   OlTLT,  or  NaIIS  OV  PlBTNKB* 

8HZF,  DOB  VOT  Pa88  Ebtatb  OB  Othbb  PABSBBBi  irithoiit  ovidflooe  of 
provjoos  ttoihoiity  or  tulweqiunt  ratifioatioii  by  thtniy  atthoai^  tiio 
Imo  WIS  for  s  tarm  wliioh  reqiiired  no  sssL 

Tmuwr  at  Will  d  Ebtetlbd  to  Statdtobt  Nond  to  Quit,  THmo  ho 
holds  under  seTsral  partners,  and  one  of  them  only  has  signed  a  loase  of 
the  premises  to  another,  and  withoat  assent  or  ratifioatioii  by  the  othsr 
partnsn.  The  ntmost  effect  of  snoh  a  lease  oonld  be  to  dspriTe  the 
tenant  of  his  possession  of  the  nndlTided  portion  only,  and  he  tronld 
■tin  oontinae  a  tenant  at  will  of  the  other  portion. 

Abswbb  or  Dbibbbaht  kibd  hot  Sit  Fobth  Lbasi  ubdbb  Whiok  Hb 
JuBTifUBi  in  an  action  for  breaking  and  entering  a  close. 

Talid  Lbasb  mat  bi  GiYBir  iv  EriDUfOB  as  Full  Lboal  Dbibbbb  in 
action  for  breaking  and  entering  a  dose. 

Action  of  tort  for  braakixig  aiui  entering  a  shop  in  Holyoke^ 
nnd  forcibly  expelling  the  plaintiff  Flaintifrs  allegationB 
were  denied  by  defendantB,  who  ayerred  a  rig^t  to  the  pea- 
tsemdan^  nae,  and  oooapatian  of  the  shopi  and  that  they  had 
quietly  and  peaoeably  taken  poBsesaion  of  it»  and  altered  and 
fitted  it  up  for  their  own  ose.  Plaintiff  showed  in  evidence  that 
while  he  was  occapying  the  shop  aa  tenant  at  will  of  Wilson, 
Fairbanks  dE  Oo.^  the  defendants  came  in  and  zemored  hia 
oounters  and  shelves,  and  made  the  shop  unfit  for  his  nsei 
Defendants  justified  under  a  sealed  lease  for  less  than  seyen 
yeazs^  executed  to  them  in  the  name  of  Wilson,  Fairbanks^ 
A  Ca,  by  one  of  the  parties  only,  and  having  but  one  seal,  but 
offered  no  evidence  of  assent  or  ratification  by  the  other  part, 
nets.  Plaintiff  contended  that  the  defendants  could  not  justify 
under  the  lease:  1.  Because  it  was  not  executed  by  all  the  part, 
ners;  2.  Because  it  was  not  set  forth  in  the  answer.  Both 
ol»jectiona  were  overruled.    Verdict  for  defendantai 

J.  WtOa^  fbr  the  plaintifl: 

F,  ChmmberUn,  for  the  defendantai 

By  Ckrart^  Mbtgalt,  J.  The  4iueBtion  in  this  case  1%  iriiether 
tlie  lease  on  which  the  defendants  rely,  in  justification  of  the 
acts  for  ▼hich  they  are  sued,  terminated  the  jplaintiff's  tenancrjr 
at  will,  and  made  him  thenceforth  a  tenant  at  sufihnmce.  Un- 
doubtedly it  did,  if  it  was  a  valid  lease  for  yearn  by  all  the 
owners  of  the  shop:  EUdreA  v.  Canonic  10  Met  298;  Kdfy  r. 
WaUe,  12  LL  300. 

The  shop  was  owned  by  three  partnen^  and  we  assume^  though 
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the  bill  of  exceptions  does  not  diatinotly  show,  Uuit  it  mm  part- 
Mnhip  property.  The  sealed  lease  of  it  to  the  defendants  was 
executed  by  one  partner  cnlyy  in  the  name  of  the  firm;  bat  no 
evidence  was  given  at  the  trial  that  he  had  any  preyioos  an- 
thority  from  his  copartners  to  exeonte  it  for  them,  or  that  they 
sabseqoently  ratified  it.  Now,  partnerSy  though  they  own  real 
estate  as  partners,  still  own  it  as  tenants  in  common,  and  most 
grant  or  demise  it  as  other  tenants  in  common  most  Sach 
estate  in  this  commonwealth  is  not  subject  to  the  roles  of  law 
which  govern  the  disposition  of  other  partnership  property, 
and  which  aathoriae  one  partner  to  bind  the  others  by  the  nae 
of  the  name  of  the  firm.  Hence  a  grant  or  demise  of  real 
estate  owned  by  partners  must  be  made  by  each  and  all  of 
them.  One  tenant  in  common  cannot  grant  by  deed,  nor  can  he 
demise,  by  deed  or  by  parol,  anything  more  than  his  undivided 
interest  in  the  estate,  unleas  he  is  authorised  by  his  covenants 
to  grant  or  demise  their  interests  also:  Bigdow  y.  ToipHiff^  25  Yt. 
286  [60  Am.  Dec.  264];  MvMty  y.  HdL^  24  N.  H.  254  (55  Am. 
Dec.  234].  Each  may  lease  his  undivided  part;  and  when  all 
Join  in  a  lease,  it  operates  as  a  distinct  demise  by  each  of  his 
part:  Pedb  y.  Futysr^  7  CusL  386;  1  PlaU  on  Leases,  131,  133; 
Archb.  Land,  dis  Ten.  10.  It  follows  that  the  lease  in  question 
demised  to  the  defendants  only  that  undivided  portion  of  the 
store  which  was  owned  by  the  partner  who  signed  and  sealed  it, 
and  that  its  legal  effect,  at  the  most,  was  to  terminate  the  plaii^ 
tiff's  tenancy  at  will  in  that  portion,  and  to  give  the  defendants 
a  right  to  occupy  it:  See  Dos  v.  ChapUn^  3  Taunt  120.  It  gave 
the  defendants  no  right  to  deprive  the  plaintiff  of  his  posBes 
sum  of  the  other  undivided  portion.  He  continued  tenant  at 
will  of  that  other  portion,  after  the  lease  was  made,  as  be  was 
of  the  whole  previously,  and  he  was  entitled  to  the  statute 
notice  to  quit  before  he  could  be  lawfblly  dispossessed  theraof 
against  his  will. 

The  decision  which  we  make  in  this  ease  does  not  at  all  impugn 
the  doctrine,  now  well  established,  that  in  equity  real  estate 
purchased  and  used  for  partnership  purposes  shall  be  i^iplied 
if  neccBsaiy  to  the  payment  of  partnership  debts. 

The  court  are  of  opinion  that  the  defendants  wevs  not  re- 
quired by  the  praotioe  act  to  set  out  the  lease  in  their  answer;  and 
that  if  tiiey  had  produced  a  lease  fitmi  all  the  ownera,  they  might 
not  only  have  given  it  in  evidence,  but  that^  as  we  have  bsCora 
stated,  it  would  have  furnished  them  with  a  ftill  Ibgd  dsAnssi 

Exceptions  sustained. 
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Rkal  EsTATi  OF  Pabtnxbshif,  ROW  HxLD:  See  note  to  Chnene  r.  Oreene, 
13  Am.  Dec  646,  diaoiusing  the  sabjeot;  BcUrd  ▼.  BoMPb  ffein,  81  Id.  899| 
ui4  note  411;  BuehiOM  ▼.  Sumner,  47  Id.  305,  and  note  320. 

PowsB  OF  Pabtkxb  TO  GoiVTXT  Real  EsiATi  OF  FiBM:  R^flisr  T.  Mo- 
Oonmel,  63  Am.  Deo.  362,  and  note  366,  oontaining  ooUeoted  oaaea. 

OiTB  Pabtkkb  can  Contxt  '^o  Mori  thah  ms  Own  IimEnv  or  Bbal 
Estatk:  See  notes  to  Oreene  ▼.  Greene,  13  Am.  Deo.  646;  Donaldeom  r.  Bank 
9f  Cape  Fear,  13  Id.  580. 

Ths  PRnrdPAL  GASB  18  omD  in  Buseell  ▼.  Annable,  109  Maes.  7^  to  the 
point  that  it  is  well  settled  that  one  partner  oannot  bind  his  assooiatea  by 
affixing  his  signatore,  in  the  name  and  style  of  the  firm,  to  an  instrament 
under  seal  To  make  snoh  a  transaction  binding,  it  must  appear  that  there 
was  either  a  previons  anthoiity,  or  a  subsequent  ratification  on  the  part  of  the 
other  partners,  adopting  the  signature  as  binding  upon  them.  A  bond  given 
for  the  purpose  of  obtaining  a  dissolution  of  an  attachment  of  partnership 
property,  rad  exeonted  in  the  name  of  the  firm  by  only  one  of  two  partners 
named  as  principals  therein,  oannot  be  enforced  against  a  snre^  without 
•▼idenoeol  the  assent  of  the  other  partner  to  its  execution:  Id.  76,  oiting  the 
principal 
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[11  OSAT,  197.] 

It  d  hov  FcMunBT  to  Sion  and  Dxlivbb  PBoioasoBT  Noes  nr  ISa 

FtoiraiouB  FiBif,  and  to  aocompany  suoh  execution  and  deUrety  with  a 
fslae  representation  that  the  firm  consists  of  the  writer  and  aaothar  psr- 
son.    But  such  writing  is  a  fraud,  and  binds  defendants 

Tbb  facts  are  stated  iji  the  opinion. 

H.  Chapm  and  G.  F,  Hoar,  for  the  defendant. 

S.  H.  PhUUpt,  aUoTTiey-gpnendf  for  the  connnanwealth. 

By  Ooort,  Thomas,  J.  This  is  an  indictment  for  tlie  targacy 
of  a  promissory  note.  The  indictment  alleges  that  the  defeiid- 
ant»  at  Worcester,  in  tlus  county,  '^feloniously  did  falsely  make^ 
foige,  and  counterfeit  a  certain  false,  forged,  and  counterfeit 
promissory  note,  which  false,  forged,  and  counterfeit  promis- 
Bory  note  is  of  the  following  tenor,  that  is  to  say:  '$457.88. 
Woioester,  August  21,  1856.  Four  months  after  date,  we  promise 
to  pay  to  the  order  of  Russell  Phelps  four  hundred  and  fifty- 
seven  dollars  and  eighty-eight  cents,  payable  at  Bzohange 
Bank,  Boston,  value  receiyed.  Schouler,  Baldwin,  A  Oo.'— with 
intent  thereby  then  and  there  to  injure  and  defraud  said  Bus- 
sell  Phelps.'' 

The  ciroumstances  under  which  the  note  was  given  aie  thus 
stated  in  the  bill  of  exceptions:  Russell  Phelps  testifiad  that 
the  note  was  executed  and  delivered  by  the  defendant  to  him  aft 
the  Bay  State  house  in  Worcester,  on  the  twenty-first  of  Aagaakt 
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1856,  for  m  note  of  equal  amount,  which  he  held,  sigxied  hy  tlie 
defendant  in  his  individual  name^  and  which  was  overdiie;  and 
that  in  replj  to  the  inquiiy  who  were  the  members  of  the  firm 
of  Sohouler,  Baldwin,  A  Oa,  the  defendant  said:  ''Heniy  W. 
Baldwin  and  William  Schooler  of  Gcdumbns."  He  farther  nid 
that  no  person  was  represented  by  the  words  **A  Ch.**  It  i^ 
peared  in  evidence  that  the  note  signed  '^Schouler,  Baldwin,  A 
Oa"  was  never  negotiated  by  Enssell  Phelps.  The  government 
offered  evidence  which  tended  to  prove  either  that  there  never 
had  been  any  partnership  between  Schooler  and  Baldwin,  the 
defendant,  or  if  there  ever  had  been  a  partnership,  that  it  was 
dissolved  in  the  month  of  July,  1S5& 

The  question  raised  at  the  trial  and  diacossed  hare  is,  whether 
the  exeootbn  and  delivery  of  the  note,  under  the  &ota  stated 
and  with  intent  to  defraud,  was  a  forgery. 

It  would  be  difficult,  perhaps,  by  a  single  definition  of  the 
crime  of  forgery  to  include  all  possible  cases.  Foigery,  Bpetkr 
ing  in  general  terms,  is  the  ftJse  making  or  material  alteration 
of  or  addition  to  a  written  instrument,  for  the  purpose  of  deceit 
and  fraud.  It  may  be  the  making  of  a  fcdae  wiiting  purportix^ 
to  be  that  of  another.  It  may  be  the  alteration  in  some  mate- 
rial particular  of  a  genuine  instrument,  by  a  change  of  its  words 
or  figures.  It  may  be  the  addition  of  some  material  provision 
to  an  instrument  otherwiae  genuine.  It  may  be  the  impending 
of  a  genuine  signature  of  another  to  an  instroment  for  which  it 
was  not  intended.  The  false  writing  alleged  to  have  been  made 
may  purport  to  be  the  instrument  of  *a  person  or  firm  existing^ 
or  of  a  fictitious  person  or  firm.  It  may  be  even  in  the  name  of 
the  prisoner,  if  it  purports  to  be,  and  is  desired  to  be  received 
as  the  instrument  of  a  third  person  having  the  same  name. 

As  a  general  rule,  however,  to  constitute  forgery,  the  writing 
HaJsely  made  must  purport  to  be  the  writing  of  another  party 
than  the  person  making  it.  The  mere  fedse  statement  or  impli- 
cation of  a  fact,  not  having  reference  to  the  person  by  whom  the 
instrument  is  executed,  will  not  constitute  the  crime. 

An  exception  is  stated  to  this  last  rule  by  Ooke,  in  the  third 
Institute,  169,  where  A  made  a  feofl&nent  to  B  of  certain  land, 
and  afterwards  made  a  feoffment  to  0  of  the  same  land,  with  an 
antedate  before  the  feoffment  to  B.  This  was  certainly  making 
a  &lse  instrument  in  one's  own  name;  making  one's  own  act  to 
appear  to  have  been  done  at  a  time  when  it  was  not  in  fact 
doxM.  We  &0  to  nndezstand  on  what  principle  this  case  can 
restb     if  the  instroment  had  been  executed  in  the  presenoe  cf 
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iho  feoffee,  aod  antedated  in  his  presence,  it  dearlj  ooold  not 
have  been  deemed  forgery.  Beyond  thisy  as  the  feoffment  took 
•effeoty  not  by  the  charter  of  feoffment,  but  by  the  livery  of 
fleisin — the  entry  of  the  feoffor  upon  the  land  with  the  charter, 
•and  the  delivery  of  the  twig  or  dod  in  the  name  <^  the  aeisin  of 
aU  the  land  contained  in  the  deed — ^it  is  not  easy  to  see  how  the 
date  could  be  material. 

The  esse  of  Mead  v.  Toung,  4  T.  R.  28,  is  cited  as  another 
exception  to  the  rula  A  bill  of  ezchango  payable  to  A  came 
Into  the  hands  of  a  person  not  the  payee,  bat  having  the  same 
name  with  A.  This  person  indorsed  it.  In  an  action  by  the 
indorsee  against  the  acceptor,  the  question  arose  whether  it  was 
competent  for  the  defendant  to  show  that  the  person  indorsing 
the  same  was  not  the  real  payee.  It  was  held  competent,  on 
the  ground  that  the  indorsement  was  a  forgery;  and  that  no  title 
to  the  note  could  be  derived  through  a  forgery.  In  this  case  of 
Mead  v.  Young,  eupra,  the  party  assumed  to  use  the  name  and 
power  of  the  payee.  The  indorsement  purported  to  be  used  was 
intended  to  be  taken  as  that  of  another  person,  the  real  payee. 

The  writing  alleged  to  be  forged  in  the  case  at  bar  was  the 
handwriting  of  the  defendant,  known  to  be  such,  ajid  intended 
to  be  received  as  such.  It  binds  the  defendant  Its  fahdty 
consists  in  the  implication  that  he  was  a  partner  of  Schooler, 
and  authorized  to  bind  him  by  his  act.  This,  though  a  fraud,  is 
not,  we  think,  a  forgery. 

Suppose  the  defendant  had  said  in  terms,  ^'I  have  authority 
to  sign  Sohouler's  name,"  and  then  had  signed  it  in  the  presence 
of  the  promisee;  he  would  have  obtained  the  discharge  of  the 
former  note  by  a  false  pretense,  a  pretense  that  he  had  author- 
ity  to  bind  Schouler.  <<It  is  not,"  says  Sergeant  Hawkins,  ''the 
bare  writing  of  an  instrument  in  another's  name  without  his 
privity,  but  the  giving  it  a  false  appearance  of  having  been  exe- 
cuted by  him,  which  makes  a  man  guilty  of  forgery:"  1  Hawk. 
P.  C,  a  70,  sec.  6. 

If  the  defendant  had  written  upon  the  note,  ''William  Schou^ 
ler,  by  his  agent  Henry  W.  Baldwin,"  the  act  plainly  would  not 
have  been  forgery.  The  party  taking  the  note  knows  it  is  not 
the  personal  act  of  Schouler.  He  does  not  rely  upon  his  signa- 
ture. He  is  not  deceived  by  the  semblance  of  his  signature. 
He  relies  solely  upon  the  averred  agency  and  authority  of  the 
defendant  to  bind  Schouler.  So  in  the  case  before  us  the  note 
was  executed  in  the  presence  of  the  promisee.  He  knew  it  was 
not  Schouler's  signature.     He  relied  upon  the  defendant's  state* 
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ment  of  his  authority  to  bind  him  as  partner  in  the  firm  of 
Bchooler,  Baldwin,  A  Co.  Or  if  the  partnership  had  in  &ot  before 
existed,  but  was  then  dissolyed,  the  effect  of  the  defendant's  aet  waa 
a  false  representation  of  its  oontinued  existence. 

In  the  esse  of  Regina  y.  WhiiB^  1  Den.  Or.  0.  208,  tho  prisoner 
indorsed  a  bill  of  exchange,  ''per  procuration,  Thomas  Tomlin* 
son,  Emanuel  White."  He  had  no  authority  to  make  the  indorse- 
ment, but  the  twelve  judges  held  unanimously  that  the  act  was  no 
forgery. 

The  nisi  priut  case  of  Regina  v.  Rogen,  8  Gar.  A  P.  629,  baa 
some  resemblance  to  the  case  before  us.  The  indictment  was  for 
uttering  a  foiged  acceptance  of  a  bill  of  exchange.  It  was  sold  and 
delivered  by  the  defendant  as  the  acceptance  of  Nicholson  ds  Go. 
Some  evidence  was  offered  that  it  was  accepted  by  one  T.  Nicholson 
in  the  name  of  a  fictitious  firm.  The  instructions  to  the  jury  were 
perhaps  broad  enough  to  include  the  case  at  bar;  but  the  jury  hav- 
ing found  that  the  acceptance  was  not  written  by  T.  Nicholson,  the 
case  went  no  further.  The  instructions  at  nisi  priu$  have  no  force 
as  precedent,  and  in  principle  are  plainly  beyond  the  line  of  the 
settled  cases. 

The  result  is,  that  the  exceptions  must  be  sustained,  and  a  new 
trial  ordered  in  the  common  pleas.  It  will  be  observed,  however, 
that  the  grounds  on  which  the  exceptions  are  sustained  seem  neces- 
sarily to  dispose  of  the  cause. 

Exceptions  sustained. 

As  TO  What  dobi  ast}  What  dobi  not  OoHSTrrun  Foboxbt,  see  ex- 
tended note  on  this  rabject  to  Arnold  v.  Cotf,  22  Am.  Deo.  306-^1,  partis 
ularly  the  rabdivision  showing  that  signing  a  flotitioiia  name  is  a  ialM 
making,  §08;  Htu  ▼.  State,  Id.  767;  HUl  v.  StaU,  24  Id.  441;  MUUr  ▼.  Reed, 
67  Id.  459. 

DisTiNcnoM  IS  Plainly  Drawn  in  Principal  Cass  between  one  who 
aasamea  to  bind  another  either  jointly  with  himself  or  by  procoration,  how- 
ever gronndless  and  false  may  be  his  pretense  of  authority  so  to  do;  and  one 
who  signs  in  snob  manner  that  the  instniment  may  parport  to  bear  the  actnal 
signature  of  another  party  having  the  same  name,  and  intending  that  it  shall 
be  so  reoeived.  This  distinction  was  adverted  to  in  Ckna-monweaUk  v.  Foeter, 
114  Mass.  320,  where  it  was  said  that  an  instrument  purporting  to  be  the 
instrument  of  another  party  having  the  same  name,  among  those  not  familiar 
with  his  handwriting,  by  bearing  his  name,  ib  false  and  falsely  made,  if  it  was 
intended  that  it  should  be  so  received.  In  this  case  it  was  held  that  one  wluH 
with  intent  fraudulently  to  utter  a  promissory  note  as  the  note  of  a  person 
other  than  the  signer,  procures  to  it  the  signature  of  an  innocent  party,  who 
does  not  thereby  intend  to  bind  himself,  ia  guilty  of  forgery.  The  principal 
case  was  also  cited  in  CommonvoeaUh  v.  Foeter,  Id.  321,  to  the  point  that  one 
of  tlie  cases  cited  by  defendant,  Regina  v.  WhiU,  1  Den.  Cr.  C.  208^  was  acaaa 
of  false  assumption  of  authority  t.)  bind  another,  and  cme  within  the  distiso* 
tion  pointed  out  in  the  principal  cosa 
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Carruth  v.  Grassie. 

[11  OftAT»  SIL]  <> 

WmH  RioHT  IB  Gr^mtbd,  kthsk  bt  Individual  ob  bt  Seatdvb,  tha 
meana  of  Moaring  the  right  «re  bIbo  giantad  by  impliofttioiL 

HnfBB   TWBZTTT    MoKTHS    OlD,   AND   WhIOH   HAS    NOT    BiaUN    TO    GiVB 

Miuc,  IS  BzxifFr  fbom  -Ezbcxttion  m  a  oow»  under  ezemptkm  law  of 
MaanaQhnaette,  if  its  owner  intends  to  keep  her  aa  a  oow,  and  has  no 
other  oow:  See  R.  S.  1836,  c.  97,  see.  2%  cL  4. 

Rrpleyin  of  a  oow.  Plaintiff  offered  evidenoe  tending  to  show 
that  he  bad  raLsed  the  animal  in  qaestion  from  a  calf,  and  was 
intending  to  keep  it  for  bis  oow^  that  at  the  age  of  twenty 
months  it  was  sold  under  execution  against  him,  and  purchased 
by  defendant;  that  the  animal  first  gave  milk  when  about  three 
years  old;  and  that  at  the  time  of  the  levy  be  had  no  other  oow. 
The  judge  instructed  the  jury  that  if  ihey  were  satisfied  of  ibe 
facts  which  the  evidence  tended  to  prove,  the  animal  was  exempt 
from  the  levy  of  an  execution  as  tiie  debtor^s  only  oow.  Ver- 
dict for  plaintiff.  Defendant  excepted  to  the  foregoing  instruo- 
tion. 

C,  J.  Si&veng,  for  tiie  defendant 
O,  F,  Hoar,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  The  object  and  purpose  of  the  statute 
are  to  secure  certain  articles  necessary  to  the  well-being  and  snsten. 
ance  of  the  debtor,  his  wife  and  family,  from  being  taken  on  execu- 
tion for  debt.  When  a  right  is  granted,  eitiier  by  an  individual  or 
by  a  statute,  the  means  of  securing  the  right  are  also  granted 
by  implication.  If  it  were  necessary  to  tiie  exemption  that  the 
animal  should  be  actually  giving  milk  at  the  time,  then  almost  any 
cow  mtist  be  liable  to  be  taken  on  execution  at  some  time  of  the 
year.  The  court  are  of  opinion  that  if  the  debtor  has  honestiy 
taken  a  heifer  calf  with  the  expectation  and  purpose  of  keeping 
her  for  a  cow,  she  is  within  the  true  and  equitable  meaning  of  the 
statute. 

Exception  overruled. 


Qbant  of  Thino  Implixs  ob  Cabbus  with  It  Evbbvthino  Nbcissabt 
to  the  beneficial  enjoyment  of  the  thing  granted  which  the  grantor  haa  power 
to  convey:  Haihom  v.  Stkuont  25  Am.  Deo.  228;  ffammumd  v.  Woodman,  66 
Id.  219. 

Exbxftion  of  Cow  Inoludbs  HsmB:  See  note  to  RodM  v.  fftMelVt 
Adm'rs,  45  Am.  Deo.  252,  253,  showing  that  exemption  laws  are  to  be  hber 
ally  oonetnied,  and  citing  the  principal  case  among  others.  See  also  Mon- 
kupte  V.  I^khardsoTit  63  Id.  173,  and  note  177,  that  statute  exempting  prop' 
erty  from  execution  should  be  liberally  construed. 
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Thb  principal  GASi  WAS  CITED  in  CcuweU  V.  Keith,  12  Gray,  954,  to  ths 
point  that  the  provisioos  of  exemption  ttatntet  are  manifestly  tntoided,  as  in 
the  Ytfy  nature  of  things  they  can  only  be,  for  the  relief  and  benefit  of  per- 
sons possessed  of  very  little  prox>erty,  and  dependent  for  snbeistenoe  upon 
daily  labor  or  the  moderate  income  derired  from  their  nsoal  and  ordinary 
vocations;  and  that  they  should  therefore  be  interpreted,  as  they  hMve  al- 
ways been,  so  to  as  the  language  in  which  they  are  expreseed  will  admit  of 
it,  so  as  more  eflfootnally  to  aooomplish  this  plain  and  obvious  purpose  of  the 
kgislatups  in  their  enaetment  In  Pomeroy  v.  Trimper^  8  Allen,  403^  it  was 
cited  to  the  point  that  the  oout  knew  no  authori^  for  considering  a  ' '  hoif er" 
to  be  misdesoribed  as  a  "  cow,"  ezoept  in  the  single  instanoe  of  inteipretiiig  a 
penal  statute,  which,  by  using  both  words,  manifested  an  intention  to  distin- 
guish the  one  from  the  other.  In  Johnmm  v.  Baboock,  Id.  083;  it  was  cited 
to  the  point  that  a  bailer  is  a  young  oow,  and  as  snob  easnq^  from 
neat)  if  the  debtor  has  no  other. 


LlYERMOBB  V.  BOUTELLIL        LiVEBMOBE  V.  TEIOnCY. 

[11  OSAT,  S17.) 

HmiBAjrD'B  CovmrAvoi  to  Diiiat  Wipa'a  Alzmovt,  made  after  the  eaaaa 
of  divorce  has  accrued  and  before  a  bill  is  filed,  is  void  as  to  the  wife. 

Equttt  of  Redsmftioh  from  MoBTaAOK  MAY  Bi  SoLD  IN  Ezaouiioxr, 
where  the  judgment  debtor  has  frandnlenily  conveyed  it  away,  notwith- 
standing the  statute  provides  that  a  levy  may  be  made  in  such  oases  by 
extent.    The  election  of  modee  of  levy  is  open. 

ExMUTios  Sale  of  Equitt  of  Rxdkmftios  will  Bar  Hokbsisad  Bioiit^ 
unless  a  claim  of  exemption  is  made  before  the  sale. 

Allowancb  fob  Impbovxhbnts  Madb  by  TsNAflT,  holding  with  notioeb 
land  conveyed  in  fraud  of  creditors,  will  not  be  granted  unless  he  makse 
lus  claim  before  verdict  in  favor  of  the  party  recovering  from 


Writs  of  entry  to  recover  lands.  Charles  livermoce,  on 
December  4,  1855,  then  the  husband  of  plaintiff,  conTeyed  the 
premises  in  question  to  Boutelloi  who  conyeyed  to  Tenney. 
Afterwards  plaintiff  sued  for  divoroe,  upon  a  cause  which  ao* 
crued  before  the  conveyances  mentioned  were  made.  The  di- 
vorce was  granted  ajid  three  thousand  dollars  alimony  awarded. 
Evidence  was  introduced  tending  to  show  that  the  deed  to 
Boutelle  was  made  to  prevent  plaintiff  securing  alimony  on 
any  judgment  she  might  obtain,  and  that  Tenney  had  notice 
of  these  facts.  At  the  time  the  >  deed  was  made  to  Boutelle, 
Charles  livermore  was  boarding  at  a  house  not  on  the  prem* 
ises,  but  plaintiff  remained  on  the  premises,  declaring  her 
intention  to  preserve  her  homestead  rights  therein.  Execution 
issued,  and  an  equity  of  redemption  which  the  husband  had 
from  a  mortgage  on  the  premises  was  sold.  Plaintiff  became 
the  purchaser  and  brought  this  suit     Verdict  for  plaintiff.     On 
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the  day  after  the  rerdicfc  was  rendered  Tenn^  filed  a  faOl  for 
imptiTemeiits  made  by  bim  on  the  land,  and  aaked  fin*  a  new 
triaL    Hie  judge  reported  both  oases  for  the  determination  of  a  full 

courts 

P.  C,  Baeon  and  JJ.  Chapiny  for  the  tenants. 

(7.  I>mfm9fjun.f  ami  G,  F.  Hoar,  for  the  demandant. 

By  Court,  Thomas,  J.  1.  The  first  question  presented  m  this 
cause  is  whether  the  plaintiff  is  within  the  proteotion  of  the 
statute  of  13  Eliz.,  c.  5,  so  that  the  conveyance  by  her  husband^ 
alleged  to  be  fraudulent,  is  void  as  against  her.  This  statute 
was  for  ''the  avoiding  and  abolishing  of  feigned,  covinous,  and 
fraudulent  feofEmenta,  gifia,  grants,  alienations,  conveyances, 
bonds,  suits,  judgments,  and  executions,  devised  and  contrived 
of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  end,  purpose, 
and  intent  to  delay,  hinder,  or  defraud  creditors  and  others  of 
their  just  and  lawful  actions,  suits,  debts,  accounts,  damages, 
penalties,  forfeitures,  heriots,  mortuaries,  and  reliefs."  If  the 
plaintiff  was  not  at  the  time  of  the  fraudulent  conveyance  strictly 
a  creditor,  yet  the  cause  of  divorce  existing  before  the  convey* 
ance,  and  the  claim  for  alimony  being  incident  to  or  consequent 
upon  such  divorce,  she  was  of  the  ''others,"  whose  just  and 
lawful  actions,  suits,  etc.,  would  be  delayed  amd  hindered  or  defeated 
by  such  conveyance. 

But  if  this  point  were  doubtful,  the  plaintiff  became  a  creditor 
of  Charles  Livermore  by  the  recovery  of  a  judgment  against  him^ 
and  it  is  well-settled  law  that  a  conveyance  fraudulent  under 
statute  13  Elis.,  c.  5,  is  void  and  of  no  eflbct  against  subsequent  as 
well  as  against  existing  creditors:  Paiftman  v.  Welch,  19  Pick.  231, 
and  cases  cited. 

2.  The  second  question  raised  by  the  report  is  whether  the 
execution  of  the  plaintiff  could  be  levied  by  a  sale  of  the  equity 
of  redemption  of  the  estate  fraudulently  conveyed,  or  whether  a 
levy  by  setting  off  the  land  was  indispensable.  Under  the  revised 
statutes,  a  73,  the  election  of  modes  of  levy  is  open.  This  elec- 
tion, is  not,  we  think,  impaired  by  the  statute  of  1855,  a  453. 
This  statute  is,  it  seems  to  us,  but  a  modification,  as  to  the  return 
of  the  officer,  of  the  statute  of  1844,  c.  107.  That  statute  was 
enacted  to  reach  a  class  of  cases  not  within  the  scope  of  previous 
statutes,  where  real  estate  or  any  right  or  interest  in  real  estate 
has  been  in  fact  purchased  by  a  debtor  or  with  his  money,  and 
the  title  either  retained  by  the  vendor  or  conveyed  to  a  third 
person  for  the  fraudulent   purpose  of  securing   it  from  attach* 
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ment  by  the  creditors  of  the  purchaser.  In  the  class  of 
provided  for  by  that  statute,  the  legal  title  was  never  in  the 
debtor,  and  no  levy  could  be  made  upon  the  land  by  his  creditors: 
IIotDe  V.  Bishop,  3  Met  26.  It -was  probably  the  decision  in 
that  case  which  led  to  the  legislation  of  1844.  The  remedjr  by 
the  statute  of  1844,  c.  107,  was  new,  and  this  court  hdd,  in  ^09t&r 
7.  Duraml,  2  Ghny,  540,  must  be  strictly  followed.  The  cases 
covered  by  previous  legislation  were  those  where  the  title  being 
in  the  debtor,  he  sought  to  alienate  the  estate  for  the  purpose  of 
defeating  creditors  and  others  having  just  and  lawful  claims, 
not  where,  as  against  snch  creditor  and  others,  the  conveyance 
was  hold  to  be  void  and  of  no  effect^  and  the  estate  to  remain  na  if 
the  conveyance  had  not  been  made. 

3.  It  is  said  the  execution  was  not  properly  levied  by  a  sale 
of  the  premises,  because  the  estate  conveyed  to  the  tenant  waa 
subject  to  a  homestead:  Stat.  1857,  a  298.      Without  deciding 
whether  a  homestead  was   acquired — though  of  this  no  question 
is  made— or  whether  it   was  continued  in  the  husband  or  wife, 
it  is  sufficient  for  this  case  to  say  that  it  does  not  appear,  nor 
b  it  claimed  that  the  tenant  in  this  action  or  Charles  livermore 
made  any  claim  that  the  estate  was  exempted  under  the  statute  of 
1857,  c.  298,  sec.  15,  and  that  where  no  such  claim  intervenes  the 
officer  may  well  make  the  sale. 

4.  Tenney  claims  his  betterments,  not  on  the  ground  that  the 
premises  had  been  actually  held  for  six  years,  for  such  was  not 
the  fact,  but  on  the  ground  that  he  held  them  under  a  title 
which  he  had  reason  to  believe  good:  R  S.,  c.*101,  sees.  19,  20. 
But  the  daim  was  not  made  until  after  verdict,  and  is  clearly 
too  late:  Id.,  c.  101,  sees.  18-30.  The  court  might  possibly,  in 
the  exercise  of  its  discretion,  and  to  effect  the  ends  of  justice, 
gptmt  a  new  trial  in  order  to  allow  the  claim  to  be  nuuie.  But 
upon  looking  at  the  report  with  this  view,  we  do  not  think  the 
ends  of  justioe  would  be  promoted  by  so  doing:  C%iiUit  v.  Rios^ 
14  Pick.  4943  ^^ML  v.  QibbB,  8  Oniy,  435;  Hmm»  v.  MarhUkead, 
10  Id.  40. 

Judgment  for  the  demandant. 

Equity  or  Bsmdiftiox  is  Liabui  to  Exiconow;  and  the  mortgagor 
oamiot  redeem  after  his  equity  of  redemption  baa  been  sold  under  levy  of  an 
execution:  Pund&non  ▼.  Brwrn,  2  Am.  Deo.  53;  contra:  See  extended  note 
to  Aikma  v.  Sawyer,  11  Id.  193,  dtiouasing  the  snbjeot  at  lengtht  Oombi  v. 
Tmmffs  WkUno,  26  Id.  22& 

HUSBAKD  OAKNOT   DkTKAT  WiFB's  filOHTS  BT  CONVXTAITOI  OF  PbOPSBTT 

nuBDio  Oovbbtubb:  See  note  to  Thayer  ▼.  TTutyer,  39  Am.  Deo.  S18-220L 
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on  feranafen  by  hnibandi  In  fraud  of  wivw.  For  di£Eef«noe  botwom  ooarey- 
anoe  in  frand  of  crediton  and  in  fraud  of  wifo,  tee  Fdgteif  r.  Fdglegt  61  Id. 
375. 

HoMXSTSAD  IS  EzsKFT  VBOK  FoBdD  Salb:  8amp»on  y,  WiUiamamt  65 
Am.  Deo.  762,  and  note  771;  note  to  Poole  ▼.  Oerrardt  60  Id.  482. 

Thb  fbinoipal  gasb  was  diXD  in  each  of  the  following  anthoiitiee  and  to 
the  point  mentioned:  Land  boo^t  and  paid  for  by  a  debtor,  and  oonyeyed 
to  his  wife  with  intent  to  defraad  his  creditors,  may  be  taken  on  execution 
for  his  debts;  and  the  levy  of  the  exeoation  thereon  will  give  the  jadgmeni 
creditor  a  right  to  maintain  a  writ  of  entry  against  the  husband  and  wife  to 
reoorer  possession  thereof  within  one  year  after  the  return  of  the  execution. 
To  hold  that  the  statute  applies  only  to  lands  to  which  the  debtor  has  a 
title  would  render  it  senseless  and  absurd:  Clark  ▼.  Ohamberlain,  13  Allen, 
258.  A  wife  who,  after  a  divoroe  a  vinculo,  recovers  a  judgment  lor  alimony, 
is  entitled,  as  a  creditor,  to  impeafih  a  conveyance  made  by  her  husband  with 
intent  to  defraud  her;  and  the  principle  is  the  same  in  the  case  of  a  divorce 
a  menaa  et  thoro.  The  Judgment  for  alimony  in  either  case  creates  a  debt  of 
record  in  favor  of  the  wife:  Chase  v.  Chaee,  105  Blass.  387.  The  practical 
construction  of  the  Massachusetts  statutes  allowing  the  wife  reasonable  ali- 
mony out  of  her  husband's  estate,  after  a  partial  or  total  divorce  is  granted, 
has  alwajrs  been  that  such  aUmony  might,  at  the  discretion  of  the  court,  he 
ordered  to  be  paid  in  one  gross  sum,  instead  of  being  made  payable  at  stated 
periods:  Burrows  v.  Purple,  107  Id.  432.  And  it  has  long  been  the  practice 
to  issue  executions  to  enforoe  the  payment  of  alimony  awarded  upon  decrees 
of  divorce,  which  may  be  levied  like  executions  in  ordinary  actions  upon  per- 
sonal property  or  real  estate:  Id.  434.  The  wife  who  has  obtained  a  decree 
for  alimony,  upon  a  divorce,  either  from  the  bond  of  mi^trimony  or  from  bed 
and  board,  although  not  strictly  a  creditor,  is  so  far  in  the  nature  of  a  creditor 
that  she  may  avoid  a  conveyance  made  by  the  husband,  after  committing  the 
act  which  constituted  the  cause  of  divorce,  though  before  the  filing  of  the 
libel,  with  intent  to  prevent  her  from  enforcing  any  decree  of  alimony  which 
she  might  obtain:  Id.  435.  If  a  husband,  who  has  paid  the  whole  amount  of 
alimony  awarded  to  lus  wife  in  a  decree  of  divorce,  is  arrested  on  an  execu- 
tion issued  upon  a  decree  for  additional  alimony,  and  applias  to  take  the  poor- 
debtor's  oath,  acts  relied  on  to  support  charges  of  fraud,  the  latest  of  which 
is  done  three  months  before  the  petition  for  additional  alimony  was  filed,  are 
not  done  "since  the  cause  of, action  accrued,"  within  the  w»*ftTi*ng  of  the 
statute,  and  are  distinguishable  from  the  question  considered  in  the  principal 
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m  GlAT,  26&] 

IdAMDm  m  IvDoxaus  of  Kbootiabli  PaoMiaBOBT  Noes  Airas  Dbatb 
<a  HouiXB. — When  the  holder  of  a  negotiable  promissory  note  has  died, 
and  no  executor  or  administrator  has  been  appointed  and  qualified  to  act 
at  its  maturity,  the  indorsers  remain  liable,  and  will  continue  to  be 
liable^  if  presentment  is  made  to  the  maker  in  a  reasonable  time  after 
the  due  appointment  and  qualification  of  an  executor  or  admimstrator, 
and  notice  of  the  dishonor  of  the  note  thereafterwards  is  seasonably 
given  to  th^oL 
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VaasxaamtssT  avb  Dbmaivd  abk  liiADs  wiTHiir  Rxabovabui  Tun  idwvr 
the  ezaoQtor  or  AdminiBtmtor  of  the  deceaaed  holder  of  a  negotiaUf 
promissory  note  first  finds  the  note  within  a  week  after  his  appointment, 
presents  it  on  the  next  day  to  the  maker  for  payment^  and  on  the  follow* 
ing  notifies  the  indorsers  of  the  non-payment  and  dishonor  of  the  notsi 


Action  of  contract  against  the  indorsers  of  a  negotiable  pronw 
fasory  note,  dated  December  11,  1856,  and  payable  in  one  year. 
Verdict  for  plaintiff,  subject  to  the  opinion  of  the  court,  upon 
the  following  facts:  Adam  P.  Bamea  took  the  note,  and  died 
on  November  15,  1857.  William  Greenleaf,  the  executor  named 
in  his  will,  found  the  note  among  his  papers  on  December  11^ 
1857,  and  filed  it,  and  on  December  31  st  requested  the  defend- 
ants to  waive  their  right  of  demand  and  notice,  which  they 
declined  to  da  On  January  5,  1858,  the  will  of  Barnes  was 
admitted  to  probate,  and  on  the  thirteenth  Greenleaf  renounced 
the  trust  of  executor,  having  never  given  bonds.  On  the  nine- 
teenth the  plaintiff  was  appointed  administrator  with  the  will 
annexed,  gave  bond  as  required  by  law,  and  received  the  papers 
of  the  deceased.     His  further  action  is  given  in  the  opinion. 

F.  H,  Dwoey  and  B.  B.  Stoddard^  for  the  defendants* 
2).  Foster 9  iat  the  plaintiff 

By  Ooorty  Mbbbick,  J,  Greenleaf  having  lefuaed  to  act  a* 
executor,  there  was  no  perscm,  untU  the  appointment  of  the 
plaintiff  as  administrator  of  the  estate  of  Barnes,  who  could  law- 
fully demand  payment  of  the  maker,  or  receive  the  amount  due 
upon  the  note.  When  the  holder  of  a  negotiable  promiaaory 
note  has  died,  and  no  executor  or  administrator  has  been 
appointed  and  qualified  to  act  at  its  maturity,  the  indiners 
remain  liable,  and  will  continue  to  be  liable  if  presentment  la 
made  to  the  maker  in  a  reasonable  time  after  the  due  appoint- 
ment  and  qualification  of  an  executor  or  administrator,  and 
notice  of  the  dishonor  of  the  note  is  seasonably  thereafterwards 
given  to  them.  An  administrator  must  be  allowed  a  reasonable 
time  to  search  for  and  examine  the  papers  and  evidences  of  the 
property  of  the  deceased  before  he  can  be  required  to  act  iv 
relation  to  any  of  them«  From  the  facts  reported,  there  appears 
to  have  been  no  negligence,  or  inattention,  or  improper  delay  in 
the  performance  of  his  duty  on  the  part  of  the  plaintiff,  after  a 
letter  of  administration  was  granted  to  him,  but  that  he  pro^ 
ceeded  in  all  respects  with  reasonable  promptitude  and  diligence. 
He  first  found  and  saw  the  note  on  the  twenty-sixth  of  January, 
which  was  within  one  week  after  his  appointment,  and  on  the 


^^H 
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xiezt  day  he  presented  it  to  the  maker  for  payment  This, 
▼ithin  the  meaning  of  the  rule  of  law  upon  that  subject,  was  a 
presentment  in  a  reasonable  time.  The  indorsers  were  notified 
of  the  non-payment  and  dishonor  of  the  note  on  the  day  then 
next  following.  That  notioe  was  sufficient,  and  given  in  suffi- 
cient season  to  make  their  liability  thenceforward  absolute  and 
unconditional 3  and  there  must  accordingly  be  judgment  on  th» 
▼erdict. 


Beasonablb  DntANB  AMD  NoTiOB  IS  QuisnoN  V0B  JuRT,  if  facta  art 
disputed:  Nkol  y.  Baie,  27  Am.  Dec.  006;  Thompmm  ▼.  Bank  of  SknOh  Carth 
UnOf  30  Id.  354;  and  purely  a  qneation  of  law  where  the  facta  are  foimd:  Ifoih 
T.  Harrington^  16  Id.  672;  Ortar  v.  McDonald,  52  Id.  703.  Due  diligence  in 
making  demand  and  notice  \b  neceasary  to  charge  drawers  or  indonera:  S^ee 
note  to  Thaicher  t.  MiUt,  65  Id.  08.  Aa  to  what  fixes  liability  of  indoner, 
see  also  St^henaon  ▼.  DkJuonf  62  Id.  369,  and  note  372;  Jone9  ▼.  RMnmm^ 
54  Id.  212,  and  ^ote  217;  Ortar  ▼.  McDonald,  52  Id.  703,  and  note  710.  Pre- 
sentment of  bill  four  days  after  maturity  exoneratesd  rawer  unless  excused: 
See  case  last  cited. 

Thb  pbinoipal  gasb  was  suxiCABizxD  in  Tajflar  v.  Wobum,  130  Mass. 
497,  in  which  latter  case  othera  were  cited,  and  the  oourt  said:  ''  We  think  it 
properly  inferable  from  these  decisions  that  although  it  is  not  hushes  that 
demand  and  notice  were  not  made  at  the  maturity  of  the  note,  when  there 
was  no  person  legally  authorieed  to  collect  the  note,  yet  that  a  demand  and 
notice  at  the  matnri^  of  the  note  by  one  who  had  the  right  of  administration 
of  the  estate,  and  to  whom  administration  waa  afterwards  oonunitted,  would 
be  sufficient." 


Mebritt  v.  Hosmer. 

[U  OlAT,  27d.  j 

Whols  Amouiit  Dub  upon  Mortoaob  must  bb  Paid  bbiobb  Mobsoaobx 
Pbopbrtt  can  bb  Ebdeembd  by  a  mortgagor  who  is  tenant  in  oommon 
with  the  mortgagee  of  the  mortgaged  premises. 

Mobtoaoob  is  bntitled  to  Rbpbbm  wtthodt  Patiko  BBNTy  but  not  to 
an  acoount  of  the  rents  and  profits  during  his  occupation,  where  hs^  aftei 
entry  for  breach  of  condition,  occupies  the  mortgaged  premises  under  an 
agreement  to  pay  a  stipulated  rent»  which  he  neglects  to  do. 

Bill  in  equity  to  redeem  land  from  a  mortgage.  The  facts  are 
stated  in  the  opinion. 

P,  Cn  BctcoUy  for  the  plaintiff. 

0.  DevenSf  jtm,  and  0.  F.  Howr^  for  the  defendant. 

By  Goorty  Dbwbt,  J.  The  legal  principles  applicaUe  to  thit 
ease  are  very  well  settled.  The  present  state  of  the  title  and 
interest  of  the  plaintiff  is  that  of  an  owner  of  one  undivided 
eighth  of  the  equity  of  redemption  in  the  estate  sought  to  be 
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redeemed;  lie  haying  been  originally  the  mortgagOTi  and  saba^ 
qoently  oonvejed  his  entire  interest  in  the  equity  of  redemption, 
but  afterwards  .acquiring  hy  repurchase  one  eighth  of  the  same. 
The  defendant  is  the  holder  of  the  mortgage  deed  and  of  mx 
eighths  of  the  equity  of  redemption.  As  a  redemption  of  the 
estate  is  an  entirely  voluntary  act,  the  plaintiff  cannot  require 
those  who  own  the  other  seven  eighths  of  the  equity  to  unite 
with  him  in  redeeming  from  the  mortgage;  but  if  he  elects  to 
redeem,  he  must  pay  the  whole  amount  due  on  the  mortgage, 
and  hold  the  same  to  his  own  use,  unless  those  holding  the 
other  portions  of  the  equity  seek  to  come  in  and  share  with  him, 
paying  their  proper  contributory  shares,  which  they  will  have 
the  right  to  do:  Oibson  v.  Creharey  5  Pick.  152. 

Nor  does  it  vary  the  case  that  the  holder  of  the  mortgage  is 
also  the  holder  of  six  eighths  of  the  equity  of  redemption.  He 
thereby  stands  in  two  different  relations  to  this  mortgage.  As 
holder  of  the  mortgage,  he  has  the  right  to  insist  u(X)n  the  pay- 
ment of  the  whole  amount  due  on  the  mortgage,  and  if  that  is 
not  paid  before  a  foreclosure  is  perfected,  the  entire  title  will 
be  vested  in  him  through  his  estate  as  mortgagee.  He  is  not 
boimd  to  contribute  six  eighths,  or  in  other  words,  to  receive 
two  eighths  of  the  amount  due  on  the  mortgage,  and  thereby 
let  in  the  parties  interested  in  the  equity  of  redemption.  As  an 
owner  of  a  portion  of  the  equity  of  redemption,  he,  like  the 
other  owners  of  the  same,  is  at  liberty  to  contribute  to  the  pay- 
ment of  the  I'edemption  money  and  share  the  benefits  thereof^ 
or  wholly  to  decline  paying  anything  toward  the  redemption. 
The  redemption  of  the  estate  will  therefore  be  properly  aath(N^ 
ized  upon  paying  the  amount  due  upon  the  mortgage. 

As  to  the  claim  of  the  defendant  that  the  plaintiff  should  be 
required  to  pay  also  a  stipulated  rent,  under  which  he  has  been 
allowed  to  occupy  the  premises  since  the  entry  of  the  defendant^ 
for  breach  of  the  mortgage,  that  is  not  a  prerequisite  to  the 
redemption  of  the  estate.  Such  liability  for  rent  at  a  stipulated 
sum  was  the  result  of  a  contract  not  under  the  mortgage  nor 
secured  thereby.  But  the  defendant  will  not  be  required  to 
make  any  allowance  for  the  rents  and  profits  of  the  premises, 
since  his  entry  into  possession  for  foreclosure,  if  in  fieust  the 
plaintiff  has  had  the  occupation  thereof  to  his  own  use,  and 
without  payment  of  any  rent  The  defendant  will,  in  suoh  case, 
be  entitled  to  the  principal  and  accruing  interest  on  the  debt 
secured  by  the  mortgage. 

Decree  for  redemption. 
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HOBTOAOOB  SumitED  TO  RsUAZN  IN  PoflOSSION  OF  MOBTOAOKD  PBDCSUI 

la  not  aocoantable  to  any  one  for  the  rents  and  profits  thereof  t  HarrUon  r, 
Wym^  63  Am.  Dea  151,  and  notes  154,  referring  to  cases  on  ih«  Ikhility  of 
the  mortgagee  in  possession  for  rants  and  profits. 

Am  to  What  Anouirr  Musr  bi  Paid  bt  Mobtoaook  ajtd  Qtbmmb  to  Kb- 
DXSM:  See  Xe0  ▼.  iSloM, 23  Am. Dea  689;  8ndih  v.  KOby,  i&ldL  0O6|  Brodlty 
▼.  8niyder.  58  Id.  664»  and  note  569;  WmamM  ▼.  HUUm,  Id.  72a 


Whttnet  V.  Union  Railwat  Company. 

rii  Ony,  sua] 

anABTOB  MAT  Rbbtbxot  U8B  OF  Lakd  Gbaxtbd  SO  as  to  prevent  ill  appio- 
priation  to  pmiKMes  which  will  impair  the  value  or  ilimmiA  the  enjoy- 
ment of  the  land  which  he  retains. 

RBBTBionoN  OK  UsB  OF  Lavd  W3wt  BB  Mai>b  with  a  dne  regard  to  pnfalic 
polioy,  and  without  creating  any  nnlawfnl  restraint  of  trade. 

AOBBBKENT    RbHTBICTUIO    UsB    OF    LaND   MAT    BB    EnOBOBD    IB     EqVITT 

against  all  those  who  take  the  estate  with  notice  of  snch  agreement^ 
although  it  is  strictly  neither  a  real  covenant  nor  a  *Aft>iiiirt^l  qualification 
of  title. 
Aobebmbnt  Rbstbictiko  Usb  of  Lakd  will  bb  Ookbtbubd,  in  order  to 
carry  oat  the  plain  intent  of  the  parties,  as  creating  a  right  or  interest  in 
the  grantor  in  the  nature  of  an  incorporeal  hereditament  or  easement. 

RBBTBimOK    that  LaKD    shall  not    bb   UsBD    FOK    MAKlTFAOnTBIKO    "OB 

Akt  Naubbous  OB  Offbksivb  Busikkss"  is  not  contrary  to  pnUio  poEqy, 

nor  in  unreasonable  restraint  of  trade. 
Okb  Stakdino  bt  akd  Pbbmittiko  Ebbotiok  of  Stabu^  and  having  tha 

right  to  prevent  it,  cannot  invoke  the  aid  of  the  court  to  enforce  a  remedy 

in  equity  for  its  removal 
Whbthbb  Kbbpiko  Stablb  n  "Naubboub  akd  OFFsmrvB  BusorBss"  is 

mainly  a  question  of  fact,  and  depends  in  some  measure  on  the  mode  and 

extent  of  its  usa 

OBJBOnOK   OF    MULTIFABI0U8KB88  TO   BiLL    IK  EqUIIT   whioh   BCtS  up  tWO 

distinct  causes  of  complaint  is  obviated  by  defendants'  answer  that  they 
have  entirdy  removed  and  abated  one  of  them  since  tha  filing  of  the  bilL 
The  allegation  in  the  bill  may  then  be  deemed  stricken  out 


Bill  in  equity.  Oomplainaiit  sold  one  White  a  lot  of  land  in 
1851.  The  deed  contained  the  following  restrictions:  "That  if 
the  said  Artemaa  White,  his  heirs  or  assigns,  shall  sufiTer  any 
building  to  stand  or  be  erected  within  ten  feet  of  Lambert  street, 
or  shall  use  or  follow,  or  suffer  any  person  to  use  or  foUow, 
upon  any  part  thereof,  the  business  of  tavemer,  or  any  mechan- 
ical or  manufacturing,  or  any  nauseous  or  offensive  business 
whatever,  than  the  grantors,  or  any  person  or  persons,  at 
any  time  hereafter,  who  at  the  time  then  being  shall  be  a  prfr> 
prietOT  of  any  lot  of  land  within  the  tract  owned  by  the  gran- 
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ton,  shall  have  the  right,  after  sixty  days'  notice  thereof,  to  enter 
upon  the  premises  with  lus,  her,  or  their  servants,  and  forcibly,, 
if  necessary,  remove  therefrom  any  boilding  or  buildings  erected 
or  used  contrary  to  the  above  restrictions.''  White  erected  a 
livery- st&ble;  defendants  acquired  his  title,  enlaiged  the  stable, 
kept  more  horses,  laid  down  rails,  and  were  proceeding  to  erect 
a  tumtabla  The  bill  prayed  for  an  injunction  to  restrain  defendanta 
from  erecting  a  turntable,  and  from  keeping  a  stable  for  horaea  on  the 
premises. 

B.  F,  Builer  and  N.  Si.  J.  Orem,  for  the  defendants. 

K  B.  Hoar,  for  the  plaintiff. 

By  Court,  Bigelow,  J.  The  claim  of  the  plaintiff  to  equitable 
relief  rests  mainly  on  the  validity  of  the  restrictions  contained 
in  her  deed  to  Artemas  White  of  September  10,  1851,  under 
which  the  defendants  hold  the  estate  prescribed  in  the  bilL  By 
the  facts  stated  in  the  bill,  and  admitted  by  the  demurrer,  it 
appears  that  the  plaintiff  was  originally  the  owner  in  fee  of  a 
large  tract  of  land  which  she  caused  to  be  surveyed  and  laid  out 
in  lots,  with  suitable  ways  or  streets  affording  convenient  access 
thereto,  intending  to  sell  them  to  be  used  and  occupied  by 
private  dwellings.  One  of  these  lots  she  sold  and  conveyed  to 
White  by  the  deed  above  mentioned,  containing  the  clause  as  to 
the  use  and  occupation  of  the  premises,  which  is  fully  stated  in 
the  bilL  This  lot  by  mesne  conveyances  has  become  vested  in 
the  defendants.  The  plaintiff  still  continues  the  owner  of  a 
part  of  the  tract  originally  laid  out  by  her,  and  occupies  a 
dwelling-house  thereon,  nearly  opposite  to  the  lot  now  owned 
by  the  defendants.  She  was  therefore  the  origioal  grantor  by 
whom  the  restrictions  were  created,  and  as  the  owner  and  occu. 
pier  of  a  part  of  the  estate  out  of  which  the  land  owned  by  the* 
defendants  was  granted,  and  for  the  benefit  and  advantage  of 
which  the  restrictions  were  imposed,  she  has  a  present  right 
and  interest  in  their  enforcement.  The  purpose  of  inserting 
them  in  the  deed  is  manifest.  It  was  to  prevent  such  a  use  of 
the  premises  by  the  grantee,  and  those  /^Uiniing  under  him,  as 
might  diminish  the  value  of  the  residue  of  the  land  belongiog 
to  the  grantor,  or  impair  its  eligibility  as  sites  for  private  resi- 
dences. That  such  a  purpose  is  a  legitimate  one,  and  may  be 
earned  oat  consistently  with  the  rules  of  law,  by  reasonable 
and  proper  covenants,  conditions  or  restrictions,  can  not  be 
doubted*  Every  owner  of  real  property  has  the  right  so  to  deal 
with  it  as  to  restrain  its  use  by  his  grantees  within  such 


Oct  1858.]     Whitney  v.  Union  Railway  Oo,  717 

fts  to  prevent  its  appropriation  to  purposes  which  will  impair 
ihe  value  or  diminish  the  pleasure  <^  the  enjoyment  of  the  land 
which  he  retains.  The  only  restriction  on  this  right  is,  that  it 
ahall  be  exercised  reasonably,  with  due  regard  to  public  policy, 
and  without  creating  any  unlawful  restraint  of  trade.  Nor  can 
there  be  any  doubt  that  in  whatever  form  such  a  restraint  is 
placed  on  real  estate  by  the  terms  of  a  grant,  whether  it  is  in  the 
technical  form  of  a  condition  or  covenant^  or  of  a  reservation  or 
exception  in  the  deed,  or  by  words  which  give  to  the  acceptance 
of  the  deed  by  the  grantee  the  force  and  effect  of  a  parol  agreement, 
it  is  binding  as  between  the  grantor  and  the  immediate  grantee, 
and  can  be  enforced  against  him  by  suitable  process,  both  in  law 
and  equity. 

The  more  difficult  .question,  and  the  one  on  which  the  de- 
cision of  this  case  must  turn,  is.  To  what  extent  and  in  what 
cases  are  such  stipulations  binding  on  those  who  take  the  estate 
under  the  grantee,  directly  or  by  a  derivative  title)  Upon  this 
pointy  the  better  opinion  would  seem  to  be  that  such  agreements 
are  valid  and  capable  of  being  enforced  in  equity  against  all 
those  who  take  the  estate  with  notice  of  them,  although  they 
may  not  be,  strictly  speaking,  real  covenants,  so  as  to  run  with 
the  Isnd,  or  of  a  nature  to  create  a  technical  qualification  of  the 
title  conveyed  by  the  deed.  This  opinion  rests  on  tlie  principle 
that,  SB  in  equity  that  which  is  agreed  to  be  done  shall  be  con« 
sidered  as  performed,  a  purchaser  of  land,  with  notice  of  a  right 
or  interest  in  it  subsisting  in  another,  is  liable  to  the  same  ex- 
tent and  in  the  same  nuinner  as  the  person  from  whom  he  made 
the  purchase,  and  is  bound  to  do  that  which  his  vendor 
had  agreed  to  perform.  Therefore  an  agreement  or  covenant, 
though  merely  personal  in  its  nature,  and  not  purporting  to 
bind  assignees,  will  nevertheless  be  enforced  against  them, 
unless  they  have  a  higher  and  better  equity  as  bona  Jide  pur- 
chasers without  notice.  It  is  on  this  ground  that  a  purchaser 
of  an  estate,  taking  it  with  notice  of  a  prior  agreement  by  the 
vendor  to  sell  it  to  another,  can  be  compeUed  in  equity  to  con- 
vey it  according  to  such  agreement  In  Uke  manner,  by  taking 
an  estate  from  a  grantor  with  notice  of  valid  agreements  made 
by  him  with  the  former  owner  of  the  property,  concerning  the 
mode  of  occupation  and  use  of  the  estate  granted,  the  pur* 
chaser  is  bound  in  equity  to  fulfill  such  agreements  with  the 
original  owner,  because  it  would  be  unconscientious  and  in- 
equitable for  him  to  set  aside  and  disregard  the  legal  and  valid 
acts  and  agreements  of   his  vendor  in   regard   to  the  estate  of 
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which  he  had  notioe  when  he  became  its  purchaser.  In  this 
yiewy  the  precise  form  or  nature  of  the  coyenant  or  agreement 
is  quite  immaterial.  It  is  not  essential  that  it  should  run  with 
the  land.  A  personal  covenant  or  agreement  will  be  held  valid 
and  binding  in  equity  on  a  purchaser  taking  the  estate  with 
notice.  It  ia  not  binding  on  him  merely  because  he  stands  as 
an  assignee  of  the  party  who  made  the  agreement^  but  because 
he  has  taken  the  estate  with  notioe  of  a  valid  agreement  con- 
oeming  it,  which  he  cannot  equitably  refuse  to  perform:  Sug- 
den  on  YendorSy  11th  ed.,  734-743;  Bedford  v.  Brituk  Mtueumf  S 
MyL  <b  K.  552;  Bristaw  v.  Wood,  I  ColL  480;  Whaiman  v.  Gib^ 
•oriy  9  Sim.  196;  Sehrmbor  v.  Creed,  10  Id.  9;  Barrow  v.  Biehardp 
8  Paige,  356,  360. 

The  validity  of  agreements  similar  to  those  in  the  plaintiflrs 
deed    to  White  has  been    also  recognized    and  establiahed,  and 
their    performance     enforced    in    equity    as    against    subsequent 
purchasers   with  notice,  upon   the  ground   that  such   stipulations 
create  an  easement  or  privilege  in  the  land  conveyed  for  the  use 
and    benefit  of   the  grantor,    and    those    who  might    afterwards 
claim  under  him  as  owners  of  adjacent  land,  of  which  the  land 
granted  originally  formed  a  part      In  such  cases,  although  the 
covenant    or    agreement    in    the    deed,    regarded  as    a    contract 
merely,  is  binding  only  on  the   original  parties,  yet  in  order  to 
carry  out  the  plain  intent  of  the  parties,  it  will  be  construed  as 
creating  a  right  or  interest  in  the  nature  of  an  inooiporeal  here- 
ditament or    easement  appurtenant    to    the  remaining  land    be. 
longing  to  the  grantor  at  the  time  of  the  grant,  and  arising  out 
of  and   attached    to   the  land,    part  of   the  original  parcel  con- 
veyed to  the  grantee.     When,  therefore,  it  appears  by  a  fair  inter- 
pretation of  the  words  of  a  grant  that  it  was  the  intent  of  the 
parties  to  create  or  reserve  a  right  in  the  nature  of  a  servitude  or 
easement  in  the  property  granted   for  the  benefit   of  other  land 
owned    by  the    grantor,  and  originally  forming    with  the    land 
conveyed  one  parcel,  such  right  will   be  deemed  appurtenant  to 
the  land  of  the  grantor,  and  binding  on  that  conveyed  to  the 
grantee,  and  the  right  and  burden  thus  created  will  respectively 
pass    to    and    be    binding    on    all    subsequent    grantees    of   the 
respective  lots  of   land.     Oases    have    arisen    where  the   owner 
of  a  large  tract  of  land,  for  the  purpose  of  providing  an  area 
in  front  of  it,  to  be  kept  forever  open,  or  securing  its  permanent 
use    and    enjoyment    for  dwellings,  and    excluding  all    offensive 
and  noxious  trades  from  the  premises,  has  inserted  covenants  or 
conditions  in  his  grants  restricting  the  use  of  the  land  conveyed 
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■o  as  to  effect  these  objects.  It  has  been  held  in  such  oases,  on 
the  grounds  just  stated,  that  esiok  grantee  of  a  part  of  the  land 
sabject  to  such  restrictions  is  bound  to  observe  the  stipulations 
in  favor  of  other  grantees  of  a  past  of  the  same  land,  and  is  enti> 
tied  to  claim  a  like  observance  in  his  own  favor  as  against  them. 
Nor  does  it  make  any  difference  that  a  party  cannot  maintain  a 
suit  at  law  in  his  own  name  to  enforce  the  stipulation  as  a  cove- 
nant or  contract  A  court  of  equity  will  give  full  effect  to  the 
stipulation,  on  the  complaint  of  a  party  for  whose  benefit  and 
protection,  as  owner  of  the  land,  the  stipulation  was  intended: 
HiUa  V.  MiUer,  3  Paige,  256  [24  Am.  Dec  218];  WiUerUn/m  v. 
Cowm^  4  Id.  510;  Bamno  v.  Richard,  8  Id.  360. 

This  class  of  cases  is  clearly  distinguishable  from  Keppd  v. 
BaiUi/,  2  MyL  &  "EL  517.  There  was  in  that  case  no-  covenant 
or  agreement  between  grantor  and  grantee  concerning  the  par- 
ticular mode  of  using  the  estate  granted,  as  a  privilege  or  benefit 
to  other  land  belonging  to  the  gxuntor.  The  sole  question  was, 
whether  assignees  of  a  lease  were  bound  to  perform  certain 
covenants  made  by  their  assignors  with  owners  of  property 
held  by  a  distinct  and  independent  title  as  to  the  use  of  such 
property  by  the  assignors  for  certain  purposes.  The  covenant 
was  originally  between  strangers  having  no  privity  of  estate  with 
each  other,  and  there  was  nothing  on  which  to  found  any  right  or 
privilege  in  the  nature  of  a  grant  or  reservation  of  an  easement. 
The  decision,  however,  in  Keppd  v.  Bailey,  supra,  has  been 
severely  criticised  in  Sugden  on  Vendors,  737-74 1^  and  the  sound- 
ness of  several  of  the  dieta  of  the  lord  chancellor,  and  of  the 
decision  of  the  case,  called  in  question  by  the  learned  author  of  that 
valuable  treatise. 

In  the  light  of  these  principles  and  authorities,  it  is  not 
material  to  the  decision  of  this  case  to  determine  the  precise 
nature  of  the  clause  in  the  deed  to  White,  by  which  restrictions 
were  imposed  on  the  use  and  enjoyment  of  the  estate  now  owned 
by  the  defendants.  It  is  sufficient  that  the  intention  of  the 
parties  to  the  original  deed  to  place  restrictions  on  the  use  and 
enjoyment  of  the  estate  granted  is  clear.  The  grantee,  by 
accepting  the  deed  and  taking  title  under  it,  was  bound  to  com- 
ply with  its  stipulations,  so  far  as  from  their  nature  they  were 
to  be  performed  by  the  owner  of  the  land,  or  created  a  right  or 
privilege  therein  in  the  nature  of  an  easement  in  faqor  of  his 
grantor,  and  those  claiming  under  him.  The  deed  was  duly 
registered,  and  the  defendants,  claiming  title  derivatively  under  the 
grant,  have  constructive  notice  of  its  stipulations,  and  are  bound  in 
equity  to  observe  them. 
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The  objeetiofn  that  the  terms  of  the  restriotionB  are  oontniy 
to  public  policy  and  in  onreaaonable  restraint  of  trade  is  not 
well  founded.  Thej  do  not  restriet  the  alienation  of  land. 
The  owner  of  the  fee  can  conmy  it  at  his  pleasure.  They  do  not 
tend  to  perpetuity.  Tho  person  who  is  entitled  to  the  rights  or 
privileges  created  or  secured  by  the  restrictions  can  at  any 
time  release  them.  They  do  not  impair  the  enjoyment  of  the 
property.  This  remains  in  the  respective  parties  according  to 
their  legal  rights  under  the  contract  and  grant;  in  the  same 
manner  as  in  case  of  a  right  of  way,  where  one  person  owns  the 
land,  which  he  may  use  and  occupy,  subject  only  to  the  enjoy- 
ment of  the  easement  by  him  who  has  the  right  of  way  over  iL 
Nor  do  such  restrictions  operate  to  impose  any  unlawful  re- 
etraint  of  trade.  While  they  are  confined  to  separate  parcels 
of  land  of  limited  extent,  they  are  at  most  only  in  partial 
restrain  of  trade,  and  do  not  transcend  the  legitimate  exercise 
of  the  right  which  every  owner  has  to  control  and  dispose  of 
his  own  estate. 

Upon  the  grounds,  therefore,  that  the  plaintiff  is  the  grantor 
in  the  original  deed  by  which  the  land  now  owned  by  the  det- 
fendants  was  conveyed,  and  is  the  owner  and  occupier  of  a  pari 
of  the  original  tract,  for  the  benefit  of  which  the  restrictions  in 
the  deed  to  White  were  inserted;  that  these  restrictions  were 
useful  and  beneficial  to  the  enjoyment  of  the  land  of  the  plain- 
tiff, and  are  in  the  nature  of  an  easement  or  privilege  in  the  land 
granted,  reserved  to  the  grantor,  and  are  not  unreasonable  or 
against  public  policy;  and  that  the  defendants  took  their  estate 
with  notice  of  these  restrictions,  and  are  equitably  bound  to  re- 
gard them  in  the  use  and  enjoyment  of  their  property — ^we  are 
of  opinion  that  the  plaintiff  can  maintain  this  bill  to  enforce 
their  observance,  if  she  has  not  waived  or  relinquished  the  right 
by  her  own  laches. 

But  it  is  very  clear  that  a  suit  in  equity  to  compel  a  compliance 
with  such  stipulations  concerning  the  use  of  property  must  be 
seasonably  commenced,  before  the  persons  in  possession  of  the 
estate  have  expended  money,  or  incun^  liabilities  in  erecting 
buildings  or  other  structures  on  the  premises.  It  would  be  con- 
trary to  equity  and  good  conscience  to  suffer  a  party  to  lie  by 
and  see  acts  done  involving  risk  and  ex])ense  by  others,  and  then 
permit  him  to  enforce  his  rights,  and  thereby  inflict  loss  and 
damage  on  parties  acting  in  good  faith.  In  such  cases  a  prompt 
:iS8ertion  of  right  is  essential  to  a  jut^  claim  for  relief  in  equity. 
In  the  present  case  the  plaintiff  can  have  no  equitable  relief  to 
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lyrerent  the  use  or  prooare  the  abatement  of  the  BtaUe  erected 
hj  White.  Having  stood  bj  and  permitted  its  ereotum,  she  can 
not  now  invoke  the  aid  of  the  court  to  enforce  a  remedj  in  equity 
for  its  removaL  Whether  she  has  been  guilty  of  further  huihesy  so 
«s  to  prevent  her  maintaining  the  bill  against  the  defendants  for  acta 
done  by  them  in  enlarging  the  stable,  can  be  determined  only  upon 
hearing  the  facts  bearing  on  the  question. 

Nor  can  we  dedde,  in  the  present  posture  of  the  case,  whether  the 
erection  of  a  stable  is  a  '^nauseous  or  offensive  business^"  in  the 
proper  sense  of  those  words  as  used  in  the  deed  to  White.  This  is 
mainly  a  question  of  fact^  to  be  determined  en  a  view  of  the  evir 
dence  relevant  to  the  inquiry^  and  depending  in  some  measure  on  the 
extent  and  mode  of  use  of  the  premises  by  the  defendants  for  the 
purposes  of  a  stable. 

The  objectum  that  the  bill  ui  multifarious^  if  origiiially  tenable^  is 
now  obviated  by  the  defendants^  answer,  that  they  have  removed 
the  railroad  track  and  turntable  from  the  street  or  avenue,  and  en- 
tirely abated  the  same.  This  allegation  may  therefore  be  now 
deemed  as  stricken  from  the  bilL 

It  does  not  appear,  by  the  allegations  in  the  bill,  that  any  person 
other  than  the  plaintiff  has  any  right  or  interest  in  the  enforcement 
of  the  agreements  contained  in  the  deed  to  White.  Nor  does  it  ap- 
pear, except  by  an  uncertain  and  remote  inference,  that  there  was 
any  other  grantor  in  that  deed  but  the  plaintiff. 

Demurrer  overruled.  ' 


CovnrAHTi  BBrrBiomro  oa  RaouLiLTDro  Usi  or  Laitds  Bmrrom  v.  JKeA- 
mrd,  35  Am.  Dec  713,  and  note  716,  diiioiiMiiig  ihe  snbjeoti  note  to  Morm  v. 
ikLmerf  47  Id.  674;  as  to  when  roMrvatioa  oamiot  bo  ngwded  as  rtpognaiil 
and  void,  see  Oajf  v.  Walker,  68  Id.  784 

CovxNAirr  kot  to  Carbt  oh  Offsssivs  Tbadb.— This  Is  disooned  si 
some  length  in  the  note  to  Barrow  v.  RUhard,  86  Am.  Deo.  716. 

Coimucni  zx  Rssnunrr  or  Tradi,  and  CasTRAon  von>  as  AOAiirsv 
PuBLio  PoucT,  What  abs  and  What  abs  vati  WUieif  v.  CoUien,  61  Am. 
Deo.  346,  and  note  349;  Dunlop  ▼.  Cfreffory,-  Id.  746,  and  note  748;  Beard  v. 
Dmni$,  63  Id.  380,  and  note  384;  CaHfomia  Steam  Nam.  Co.  v.  ITr^A/,  66Id. 
611,  and  note  614;  JTSZer  ▼.  RtAerU,  67  Id.  688;  Oa  v.  WWkme,  68  Id.  767, 
and  note  770. 

Osjaonov  or  Mui^nrAsionsRHS  is  Disooubaosd  by  the  ooorti  where  it 
wonld  defeat  instead  of  promote  the  ends  of  jnstioa  As  to  mnltifaiioosneii, 
court  will  ezenase  ite  diaoretlofi  in  sooh  oase:  MankaU  v.  Jfeoiu^  66  Am. 
Dea  444»  and  note  461. 

Thb  rBDToiPAL  OAsa  WAS  cnxD  hi  each  of  the  foUowing  oaaee  to  the  point 
slated:  In  Badger  v.  Baardman,  16  Qxay,  660^  the  oonrt,  in  speakiiig  of  the 
sonveyance  hi  that  ease,  said:  "If  it  appeared  thai  tiie  parties  to  that 
sonvsysnee  intended  to  oreate  or  reserve  a  right  in  the  naters  of  a  aerv^ 
tade  or  easement  in  the  estate  granted,  whidh  should  be  attadhsd  to  aa4 
Aa.  Die.  Vol.  LKZI~4S 
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be  deaoied  an  appnrtenuioe  of  the  whde  of  the  remaining  parcel  belong- 
ing to  the  grantor,  of  which  the  plaintifBi'  land  forms  a  parti  then  it  is  dear, 
on  the  principles  declared  in  the  principal  case,  that  the  plainti£f  would  be 
entitled  to  insist  on  its  enjoyment,  and  to  enforce  his  rights  by  a  remedy  in 
equity.  Bat  this  case  was  distinguished  from  the  principal  ane^  becanae  in 
the  former  the  defendant  took  his  grant  without  any  notice,  either  ezpreat 
or  constmotiTe,  that  the  restriction  in  the  deed  was  intended  for  the  benefit 
of  the  plaintiff's  estate:"  See  pi  061.  It  is  contrary  to  equity  and  good  con- 
sdenoe  to  snffnr  a  party  to  lie  by  and  see  acts  done,  involWng  risk  and 
expense  by  others,  and  then  pennit  him  to  enforce  his  rights,  and  thereby 
inflict  loss  and  damage  on  parties  acting  in  good  faith.  Bat  if  delay  in  filing 
a  bill  in  equity  is  suffidentiy  explained  and  accounted  for,  the  '*suit  in 
equity"  will  be  deemed  to  hare  been  "seasonably  commenced:"  LkmeeT. 
Mixer,  101  Mass.  028.  The  principles  of  the  principal  case  were  adTerted  to 
with  approval  in  Porter  ▼.  Nightingale^  6  Alien,  345,  and  it  was  there  said 
that  they  are  oonstantiy  acted  upon  by  the  court  of  chancery  in  England, 
and  by  tiie  courts  of  this  oonntry  exerdsing  equity  powers.  That  an  agree- 
ment between  owners  of  adjacent  lands  restricting  the  mode  of  its  use  and 
enjojrment,  althon^  not  entered  into  in  the  form  of  a  coranant  or  conditi<m, 
or  so  framed  as  to  be  binding  on  heirs  and  assigns  by  virtue  of  privity  of  estate^ 
may  nevertheless  create  a  right  in  the  naturp  of  a  servitude  or  easement  in 
the  land  to  which  it  relates,  which  can  be  enforced  in  equity,  is  now  well 
settied  in  the  commonwealtii  of  Massachusetts;  ffitbbeU  t.  Warren^  8  Id. 
178.  Between  the  original  parties  only,  agreements  and  stipulations  may  be 
enforced  at  law.  But  in  equity  those  claiming  title  under  them  may  resort 
to  the  whole  instrument,  including  the  covenants  and  agreements  in  gross, 
for  the  purpose  of  ascertaining  the  nature  of  the  right  intended  to  be  con- 
veyed; and  when  ascertained,  the  court  will  enforce^  in  favor  d  such  persons, 
that  use  or  mode  of  enjojrment  which  the  grantor  has  seen  fit  to  impress  upon 
it  The  effect  of  a  grant  wiU  thus  be  given  to  that  which  is  in  the  form  of 
an  agreement,  binding  at  law  only  between  the  original  partiesx  Sekwoerer  y. 
BagltUm  Marhei  AtBodatim^  99  Mass.  298L 

Where  several  owners  of  adjacent  lands  located  a  canal  over  the  land,  and 
agreed  that  each  of  them,  and  the  persons  holding  under  them,  should  have 
a  right  to  pass  upon  the  canal  with  vessels,  and  the  same  to  fasten  in  one  row 
to  the  landing-pUoes  on  their  respective  premises,  subject  to  removal,  so  ai 
always  to  keep  a  free  passage  throng  the  canal,  it  was  held  that  a  person 
holding  under  one  of  these  owners  had  no  right  to  drive  piles  in  the  canal  so 
as  to  render  its  navigation  and  the  approach  to  the  prenuses  of  those  hold- 
ing under  the  other  owners  more  difficult,  and  he  was  restrained  from  doing 
so  by  injunction:  Page  y.  Foim^^  106  Mass.  816.  It  is  undoubtedly  true,  and 
has  often  been  decided,  that  where  a  tract  of  land  has  been  divided  into  lotSb 
and  those  lots  are  conveyed  to  separate  purchasers,  subject  to  conditions  that 
are  of  a  nature  to  operate  as  inducements  to  the  purohaseb  and  to  give  to 
each  purchaser  the  benefit  of  a  general  plan  of  building  or  occupation,  se 
that  each  shall  have  attached  to  his  own  lot  a  right  in  the  nature  of  an  ease- 
ment or  incorporeal  hereditament  in  the  lots  of  the  others,  a  lij^t  is  thereby 
acquired  by  each  grantee  which  he  may  enf  oroe  against  any  other  grantee: 
Sharp  V.  Ropee,  110  Id.  380.  A  remedy  in  equity  will  be  afforded  to  enforce 
a  reetriction  in  an  agreement  preventing  the  erection  of  any  building  of  a 
greater  height  than  thirteen  feet,  upon  land  abutting  that  of  an  adjacent 
ewnert  J^f^ee  y.  J^jfHee^  117  Id.  190.  The  owner  of  the  lee  has  the 
le  sell  his  land  subject  to  such  reservations  or  restriotions  as  to  its  fatuie 
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and  cnjoymeat  m  ha  mm  fit  to  impose,  prorided  tbty  are  aoft  oootruy  to 
paUio  polioy.  He  may  impoM  a  reetriotioii  in  the  deed  tiiat  no  boilding 
■hall  be  erected  npon  the  land  oonveyed,  and  if  the  reitriotion  be  Tiolated, 
the  grantor,  m  long  m  he  Htm  and  remains  the  owner  of  the  adjoining  land, 
may  enforce  the  rMtriotion  in  eqnity.  Actual  knowledge  of  snoh  roMrvation 
when  the  deed  is  taken  is  immaterial  Title  Is  derived  under  the  deed,  and 
which  givM  c(mstractiTe  notice  of  its  own  provisions:  Peek  ▼.  Oonwof,  119 
Id.  549.  It  often  happens  that  owners  of  land,  which  they  design  to  put  into 
market  in  lots  for  dwalling-honses,  insert  in  tiie  deeds  of  the  sereral  lots  a 
uniform  set  of  rMtrictions  m  to  the  purposM  for  which  the  land  may  be  need, 
and  M  to  the  portions  of  it  which  may  be  covered  by  buildings.  So  far  m 
theM  restriotions  are  reasonable  in  their  character,  they  are  upheld  and  en- 
fOToed  by  courts  of  equity  in  favor  of  the  original  owner,  w  long  as  he  con* 
tinuM  to  own  any  part  of  the  tract  for  the  benefit  of  yMdh  the  restrietiooa 
were  crMted,  m  well  m  in  favor  of  the  owner  of  any  one  of  the  lots  into 
which  the  tract  was  divided,  and  against  the  owner  of  any  of  the  lots  who 
attempts  to  set  the  restriction  at  naught:  Sanborn  v.  Riee^  129  Id.  397. 
Where  land  is  conveyed  subject  to  the  ''rMtrictions  and  conditions"  that  no 
building  shall  ever  be  erected  upon  it  to  be  used  for  certain  trades,  or  within 
a  certain  distance  of  a  street^  and  the  deed  further  providM  that  any  breach 
of  theM  provisions  shall  not  work  a  forfeiture  d  the  estate,  but  give  a  right 
of  entry  to  remove  the  bnildii^  the  provisions  are  not  oonditions,  but  restrio- 
tions, which,  although  unlimited  in  point  of  time^  are  valid,  and  oaa  be 
snlKDed  in  equity.  They  do  not  affect  the  titles  but  only  the  mode  of  umi 
Tobe^  V.  Moore,  130  Id.  451. 


Ames  v.  Colbubn. 

[U  OSAT,  8B0i] 

ALinuTxov  07  PBomasoBT  Nora  will  vai  Ehabu  Maksb  lo  ATom  I* 
Of  Haxss  09  Indobsh,  where  such  alteration  by  the  payee,  without 
the  maker's  knowledge^  but  without  any  frandnlsnt  intent^  wm  merely 
to  correct  a  mistake,  and  make  the  date  what  the  partiM  intended  II 
to  be. 

AonoH  of  contract  by  the  indoraee  against  the  maker  of  a 
negotiable  pramiBBory  note.  The  ease  was  referred  to  an  arbi- 
trator who  made  an  award  in  favor  <^  pkintiff,  subjeot  to  the 
dedaion  of  the  oonrt^  upon  the  following  facts:  The  note  wu 
made  and  delivered  on  Saturday,  which  was.  in  &ot  the  twenty- 
eighth,  bat  was  supposed  by  the  maker  and  the  payee  to  be  the 
twenty-ninth  of  May,  1863,  and  was  dated  Satarday,  May  29th. 
The  payee  observed  the  mistake  on  the  Monday  following,  and 
altered  the  date  to  May  28th.  The  day  of  the  week  and  year  was 
what  the  parties  supposed  it  was.  The  other  &ots  an  stated  in 
the  opinion. 

A.  F.  L.  irarriif  tot  the  plaintifEl 

&  A,  Brown^  for  the  defendant 
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By  Ocnrt,  MncALr,  J.  The  alteration  of  the  date  of  the  Dote 
was  made  hy  the  promiaeey  withoat  the  knowledge  or  egpraw 
ooiDaent  of  the  promiaor.  But  as  the  arbitrator  has  foand  that  it 
was  made  withoat  any  fraodiilent  intention,  and  merelj  to  oorrect  a 
mistake  and  make  the  note  snoh  as  both  parties  intended  it  should 
be,  and  understood  that  it  was,  we  are  of  opinion,  upon  the  aatkozi- 
ties,  that  the  note  was  not  vacated  by  the  alteration,  and  that  the 
plaintiff  ia  entitled  to  judgment  on  the  award :  BnUi  ▼.  Pioard, 
By.  &  M.  37;  EfUa  v.  WUUa$m8,  10  Bast,  436,  437;  Bo^ 
Y.  Brothenan,  10  Wend.  93;  Byles  on  Bills,  2d  Am.  ed.,  S47;  Id.^ 
4th  Am.  ed.,  391;  1  Saund.  PL  &  Ev.,  2d  ed.,  115. 

Judgment  on  the  award. 

That  Aumunoir  nr  Din  or  Kon  Witbout  AxrraoBrnr  VmAXB  b, 
see  MUeKeU  y.  Ringgold,  5  Am.  Dea  433;  SUpkeiu  r.  Graham,  10  Id.  485; 
Aubuehan  ▼.  McKnighi,  13  Id.  502;  Batui  </  OommonweaUh  t.  McChard,  29 
Id.  39&  Bat  in  Wdwn  y.  Hendmon,  48  Id.  716,  and  nots,  718,  itif  sud 
that  the  alteration  of  a  note  bj  the  payee  doee  not  neoenarilj  Yitiate  it,  and 
will  not  where  the  alteration  is  immaterial;  as  the  insertion  of  an  immaterial 
date  or  an  omitted  one.  And  in  IngUah  y.  Brtntman,  41  Id.  96,  it  is  held 
that  a  date  is  not  neoessary  to  the  Yalidity  of  a  note.  It  ia  only  material 
alterations  whioh  now  affect  the  Yalidity  of  instruments:  See  Reed  y.  R^aHt, 
65  Id.  127,  and  notes  128,  showing  oolleoted  oases  as  to  what  oonstitntas  a 
material  alteration.  Material  alteration  of  commercial  paper,  however,  is 
fatal  to  a  reooYery  upon  it  if  nnaooonnted  for  by  him  who  holds  it:  See  notes 
to  case  last  oited;  MiUer  y.  Bted,  67  Id.  459,  and  oolleoted  oases  m  note 
thereto,  462. 

CiTATioK  OF  Pbhtgipal  Gasi.— Li  Nktktrmm  y.  ffwatf,  185  Mass.  51^  the 
WeUfleet  Insoranoe  Company  loaned  the  Unioo  Wharf  Company  fine  thon- 
Mad  dollars,  and  took  a  note,  with  two  sureties,  payable  on  demand,  with 
itttersst  at  six  and  one-half  per  oent  per  annum.  This  was  the  only  eipresa 
agreement  between  the  two  oompanies;  but  it  was  understood  between  them 
that  the  money  woold  not  be  wanted  for  more  than  six  months,  and  that  if 
theloan  should  be  continued  for  more  than  six  months,  interest  after  thai 
timeshould  be  paid  at  the  rate  of  seven  per  oent  per  annum.  The  money 
was  not  paid  or  demanded  in  six  mnntha  At  the  expiration  of  this  time» 
the  secretary  of  the  payee,  believing^  from  information  reoeiYed  of  the  agent 
of  the  wharf  company,  and  from  other  sources,  that  all  the  parties  to  the  note 
had  agreed  that  the  loan  should  be  continued  longer,  and  that  interest  there- 
after should  be  paid  at  the  rate  of  seven  per  cent  per  annum,  wrote  in  the 
body  of  the  note  a  statement  that  from  the  end  of  six  months  interest  was  te 
beat  the  rate  of  seven  per  oent  In  fact,  there  was  no  such  agreement,  and 
the  secretary  nude  the  writing  in  the  reasonable  and  in  the  mistaken  belisC 
that  it  expreseed  the  agreement  of  all  the  parties  to  the  note.  He  made  the 
change  for  the  parpose  of  receiving  payments  of  interest  iqpon  the  not^ 
which  the  wharf  company  paid  at  the  increased  rate.  The  sureties  brou^t 
a  bfll  in  equity  to  restrain  the  iosuranoe  company  from  negotiating  the  note 
with  their  names  on  it  as  sureties;  and  the  insnrsnoe  oompany  btoo^t  a 
cross-bill  to  have  the  words  added  by  its  secretary  erased  from  the  note. 
The  soreties'  bill  was  dismissed,  and  in  grsatiug  the  lelisf  aoei^t  by  the 
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eron-biU,  the  ooviteited  tiiA prinotpdl  eaMtothe  lollowliig  Imgniges  "As 
tha  woidfl  vppOKT  vponthe  noiet  «nd  appwently  focm  a  fMrt  ol  it;  m  thitj 
wire  pat  thora  while  the  note  was  in  the  onstody  of  the  payee,  and  by  ito 
agent,  bntan  agent  who  had  no  anthoirty  to  make  any  alteration  of  the  note 
or  add  any  werda  to  it;  as  th^  were  pnt  there  without  irand  and  in  good 
laith,  and  under  a  miitake  of  fact  as  to  the  eTietenee  of  the  oootrast  they 
expressed  and  the  oonsent  of  the  parties  to  hare  them  plaoed  there;  and  as 
the  sureties  have  not  been  injured,  and  cannot  snffnr  injury  if  the  note  is 
setwned  to  fti  original  sad  tme  eoadition  thewnwfcshonldbeafaaekettfrom 
the 


t 

Kellet  v.  Bowebb*  ^ 

Bell  of  Laixiho  n  Oovplhd  with  sr  Dbjwwuhq  Two  Tbooiavb  Two 
ISwmKKD  A3XD  SivsffTXBr  BusHKLS  07  OoRir,  If  no  more  is  shipped* 
where  snoh  bfll  redtes  a  shipmentof  and  agreement  to  dettrer  two  thon* 
Mad  two  hundred  and  eighty-two  bushels^  more  or  lesi,  all  to  be  deliT- 
eredy  etc.,  and  the  master  of  the  Teessl  is  entitled  to  freight  on  the  num* 
her  of  bushels  aotnally  delivered. 

'  Acnov  of  contract  by  master  of  the  schoonar  Pavilion^  against 
the  ooDBigiiees  to  recover  freight  on  a  cargo  of  com  oarried  from 
New  York  to  Danvers.  The  jury  were  instmcted  that  if  plain- 
tiff bad  proved  the  delivery  of  all  the  com  he  took  on  board, 
he  had  discharged  his  liability  onder  the  bill  of  lading,  and  waa 
entitled  to  freight  on  the  number  of  bnsliela  actually  delivered. 
Verdict  for  plaintiff;  defendant  excepted.  The  oihor  &ota  are 
atated  in  the  opinion. 

G.  Martton  and  S,  H.  PhiUtpSf  for  the  defendants 
A  A.  SeuddeTf  for  the  plaintiff. 

By  Court,  Thomas,  J.  The  qoestioin  in  tbia  ease  is  of  the 
meaning  and  effect  of  the  bill  of  lading.  ^Shipped  in  good 
order,  etc.,  to  say,  twenty-two  hundred  and  eighty-two  bnshels 
of  com,  more  or  less,"  eta  Hie  master  actoally  delivered  only 
two  thousand  two  hundred  and  seventeen  bushels.  The  defend- 
ants say  that,  as  between  them  and  the  master,  the  quantity  to  be 
delivered  is  conclusively  settled  by  the  bill  of  lading;  that  the 
master  is  to  account  to  them  for  the  number  of  bushels  stated, 
with  a  reasonable  allowance  for  loss  by  barelling  and  shrinkage. 
If  you  take  from  the  bill  of  lading  the  words  ''more  or  leas," 
the  position  is  by  no  means  certain:  BarreU  ▼.  BogBn,  7  Mass. 
297  [5  Am.  Dec  4S];  Clark  v.  Bamtodl,  12  How.  272.  The 
insertion   of    these  words   excludes,   we  think,    sooh  ^wwyrluBJirnx 
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Thej  show  ihat  the  maater  did  not  mean  to  be  boond  hj   the 
namber    given;     that   it    waa  an  efltimate  rather  than  an  ezad 
measarement:  Shepherd  t.  Najifar^  5  Grajr.  591;  Vom  ▼•  MorUm^ 
Id.  594. 
IBzoeptioiia  oven'uled. 


Box  or  Laddto  n  hot  ooacumiTa  am  to  QuAanrr,  vbIsh  it 
the  phrue  "quantity  gnatmnteed,"  or  otfaar  eqnivalAnt  eTprnMJom 
log  to  oondniiTe  eTidenoe  of  tho  quantity,  and  rendering  the  canier  liable 
lor  any  ehortages  See  extended  note  to  dh/cmdler  y.  Sprogme^  S8  Am.  Deo. 
419»  414^  citing  the  principal  eaae^  and  dieonwing  faOk  of  lading  generally. 
Aa  to  quantity  abipped,  and  eonditinn  of  goodi,  billa  of  lading  may  be  cobp 
trolled  by  parol  endenoe^  at  leaat  aa  between  the  ahipper  and  the  canier) 
and  carrier  may  ehow  that  he  did  not  receive  the  quantity  of  gooda  receipted 
for  in  abill  of  ladings  when  (eaed  loie  the  deficiency  by  the  ah^per  i  €^Brim 
T.  OOdMC,  56  Id.  676»  and  note  679.  Aa  to  effect  of  w»dUi ''mote  or  kH,* 
■ee  anthoritiea  Just  cited. 


Pool  v.  Ajjoiebl. 

til  Onj,  4801] 

LaHD-owHsa  Who  Niaunn  TO  Bxr An  Divmov  Fivaa  a  aov  Iaabu  la 
Aonom  bt  hd  Nhosbos  for  injoriea  occaaioned  by  a  atnmgar^e  catHe 
mlawfnUy  at  large  in  the  hi^way,  and  whidh  thnmgh  encii  aeifl^ 
break  into  the  neuEhbor'a  lend. 


ToBT  for  Boffering  a  division  fenoe  between  the  lands  of  plaiii- 
tiff  and  defendant,  which  defendant  was  bound  to  keep  in  repair, 
to  be  oat  of  repair,  whereby  certain  cattle,  the  property  of  an 
unknown  stranger,  unlawfully  at  large  in  the  highway,  and  paa^ 
ing  over  the  defendant's  land,  broke  and  entered  the  plaintiflli 
dose,  and  trod  down,  ate,  and  ix^ured  the  plaintiff's  crops  then 
growing.  Defendant's  land  was  between  the  plaintiff's  and  the 
highway.  The  division  fence  had  been  divided  between  them 
by  fence-viewers,  and  the  portion  assigned  to  defendant  was  out 
of  repair.  The  case  was  submitted  to  the  court  npon  these 
facts. 

B.  StH^ardf  for  the  plaintiff 

C.  L  Beed^  for  the  defendant 

By  Court,  Dawxr,  J.  1.  We  perceive  no  ground  npon  iriuch 
this  action  can  be  maintained  as  an  action  of  treqiaas  quaiN 
claumm  JregiL  The  entry  upon  the  plaintiff's  land  was  by  the 
cattle  of  a  third  person,  and  one  with  whom  the  defendant  had 
no  connection  as  an  agister  of  the  cattle. 
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paaaen  upon  the  hnd  of  the  defendant  m  well  m  tbe  land  of 
iheplaintifil 

2.  J£  oonaidered  aa  an  action  for  damagea  oooaaioned  bj  the 
defendant's  neglecting  to  keep  in  repair  a  division  fence  between 
the  doae  of  tlie  plaintiff  and  himself,  the  plaintiff  most  also  fail 
to  maintain  his  action,  as  the  defendant  was  not  bound  to  main- 
tain and  keep  in  repair  snch  diyision  fence,  except  against  cattle 
rightfullj  on  his  land  or  the  land  of  the  plaintiff  The  cattle 
that  committed  the  alleged  trespass  were  unlawfully  at  laige  in 
the  highway.  Against  such  cattle  the  defendant  was  not  bound 
to  keep  and  maintain  a  fence.  It  constituted  no  defianse  to  an 
action  hj  the  plaintiff  against  the  owner  of  the  cattle  that  the 
diyision  fence  between  the  defendant  and  the  plaintiff  was  not 
kept  in  proper  repair;  and  the  proper  remedy  of  the  plaintiff 
was  to  recur  to  the  owner  of  the  cattle  for  any  damages  sus- 
tained by  their  entering  upon  his  land«  The  defendant  could 
maintain  no  action  for  the  damages  done  on  the  land  of  the 
plaintiff,  he  not  being  the  party  injured.  As  between  the  plain-' 
tiff  and  the  defendant,  if  the  cattle  of  either  party,  or  cattle  for 
which  such  party  was  responsible  as  an  agister,  had  entered 
upon  the  land  of  the  other,  by  reason  of  neglect  to  maintain 
and  keep  in  repair  his  portion  of  the  fence  assigned  to  him,  it 
might  materially  affect  the  right  to  maintain  an  action  for  dam- 
ages therefor.  If  the  cattle  of  the  defendant  had  thus  entered 
upon  the  land  of  the  plaintiff,  through  the  insuffidenpy  of  the 
portion  of  the  fence  assigned  to  the  defendant,  the  plaintiff 
might  well  maintain  an  action  therefor;  but  not  so  if  the  cattle 
of  a  stranger,  unlawfully  going  at  laige  in  the  highway,  enter 
upon  the  land  of  the  plaintiff,  first  passing  through  the  adjacent 
lot  of  the  defendant  We  think  this  result  must  follow  from 
applying  the  principles  that  have  been  heretofore  settled  by  this 
court  in  Btut  ▼.  Law,  6  Mass.  90;  StaokpoU  ▼•  Heaiyf  16  Id.  37 
[8  Am.  Dec.  121];  and  Lyman  ▼.  Oipmm,  18  Pick.  427. 

Judgment  for  the  defendant. 

No  Mah.  is  Bovim  to  Fincb  aoainbt  Cattli  oh  Hxobwat,  rnilesi  fhey 
are  lawfully  there,  and  where  cattle  are  anlawfnUy  en  the  highway,  it  will 
be  no  justification,  In  an  action  of  treepaas,  that  the  fenoet  through  which  the 
cattle  entered  were  inBoffioient:  StackpdU  ▼•  ffetUff,  8  Am.  Deo.  121,  and 
iiote  125;  MiUs  v.  Btarh,  17  Id.  444;  note  to  Diektan  ▼.  Parier,  84  Id.  80; 
and  this  rule  is  applioable  to  division  or  partition  fenoeas  SbUadaif  t.  Monk, 
20  Id.  678,  and  note  682. 

DiTisioN  OB  Pabtitiok  Fkhoxs.— Tlus  sabjeot  will  he  found  diicoaeed  la 
its  various  aspects  in  the  extended  notes  to  Tanawatida  JL  B,  Qk  r.  Munffer, 
49  Am.  Dea248;  if i^ers t.  2>oc2el, 68 Id.  626-638.    In  Waiierr.  Wainm,4gt 
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Id.  646^  it  Is  ImU  Hm*  an  adjoining  yopcirtor  oHuofc  maintain  an 
against  his  inunediate  naighbor  for  an  injory  oaoaed  by  an  inaoffident  f flooes. 
and  that  trespass  doeanot  lie  at  tha  inatanoe  of  an  adjoining  propristor  agatna^ 
hii  nsighbor,  for  the  breaeh  of  an  agresment  to  keep  the  partition  lenoe  i» 
repair.  hkLordr.  IToiaMPeoif,  CO  Id.  MS,  rtia  held  that  iriiare  eattte  not 
UwfnUy  on  land  of  ona  p«B0B,  paaa  tiianoe  on  to  the  nnfflBoed  land  of  another^ 
the  latter  may  maintain  trespass  against  their  owner. 

Thb  pbuioipal  camm  wab  cxtid  in  Brtmmm  t.  Oqfimf  108  Maas.  1811,  to  tha- 
point  that  by  the  law  of  the  oommonwealth  of  Massaohnaetts^  as  by  the  law 
of  England,  in  the  abeenoe  of  any  qnalifjring  statnte,  agiiieinent»  or  pieaerip> 
tion,  the  owners  of  adJoiniDg  lands  wwe  not  oUigad  to  maintain  fsBoea  b^ 
tween  them}  althongfi  any  one  who  did  not  do  so  would  be  responaible  te 
the  oooseqnanoss  of  his  ^^Ttiwiir^j  if  his  own  beaata  atrayed  and 


trsapass,  or  if  the  beaata  of  oihen,  ri^tfolly  upon  the  adjoininc  land, 
paessd  npon  Ms  ptwmiasa. 


OusHEB  V.  Eddy. 

[U  OaAT,  101) 
iMPtfMifc  ov  Lmmnmr  zs  Fokml  ov  Tmamammr  Kofs  Pataslb  x» 
SvoB  MMnoHATfTOHM  OB  Spioiiio  Abholbi  am  Pizn  "SBALL  Hxns" 
and  therefore  not  negojjiable,  is  not  snbjeot  to  the  same  liability  as  that 
of  the  indorser  of  a  negotiable  promissory  note,  and  is  not  liaUe  for  Its 
payment  in  money  npon  the  defanlt  of  the  maker  to  perform  hie  eontvaet 
en  demand,  even  thoogh  immediate  notiee  of  that  demand  may  hare 
giTMitohim. 


AcTioH  of  oontraot  against  indaner  of  piomiaMry  note,  dated 
June  19,  1856,  and  by  the  terma  of  which  WHliam  R.  Walker 
waiy  on  or  before  September,  1856,  to  pay  Henry  Eddy,  or  order,, 
two  hundred  dollam,  to  be  paid  in  window-frames,  brackets^ 
sash,  blinds,  doon,  and  moldings,  as  he  should  need.  The 
case  was  sabmitted  npon  these  fhets:  The  defendant  indorsed 
and  sold  the  note  to  the  plaintiff  a  few  days  after  its  date;  the 
maker  nerer  paid  it,  or  famished  any  of  the  articles  mentioned 
in  it;  a  notaiy  demanded  payment  of  the  maker  on  September 
1st,  in  the  nsoal  form,  and  on  September  4th  demanded  pay- 
ment  in  spedfio  artides,  and  immediately  gave  notice  to  defend- 
ant of  the  maker^s  n^Iect  to  comply  with  either  of  thena 
dftmandsi 

0. 1.  Bmd,  lor  the  plaintifll 
E»  Amegf  for  the  defendant. 

By  Ooorty  Mbbbick,  J.  If  it  be  assumed  that  the  note  dedaied 
on  is  negotiable,  and  that  the  plaintiff  might  recover  the  sum 
wuned  in  it  against  the  defendant  on  legal  demand  and  notiofv 
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■till  Uiis  aoiioa  caimot,  upon  the  facts  agreed  hj  tbe  partiesi  be 
maintftinfid,  beoanae  no  legal  or  sufficient  demand  of  paynMot 
was  made  on  tbe  maker.  The  note  is  peculiar  in  ita  terma.  It» 
payment  is  to  be  made^  not  merely  in  certain  enomevated  artidee 
of  mannfactuTB  or  mecebandise,  but  in  aueh  parte  and  propor- 
tions <^  each  of  tham  as  the  payee  ''shall  need.''  This  requires 
a  speeification  by  him  of  the  articles  required;  and  of  course 
importa  that  after  nctioe  giren  to  that  effect,  the  promisor  shall 
have  at  least  time  and  opportunity  to  make  the  selection  from 
his  general  stock  therewith  to  make  the  payment^  if  not  even 
time  sufficient  to  manufacture  or  otherwise  procure  them.  It  is 
no  sufficient  answer  to  this  to  say  that  if  no  specification  is  made 
the  maker  might  deliver  in  payment  any  of  the  enumerated  articles; 
for  until  the  last  day  on  which  the  note  by  its  terms  is  payable^ 
the  right  of  designating  what  articles  he  needs  remains  with  the 
payee.  The  maker  cannot,  therefore,  unless  a  particular  demand 
is  made^  know  in  what  articles  payment  will  be  called  for;  and 
certainly,  before  thia  is  done,  there  cannot  be  said  to  be  any 
de&nlt  on  his  part  The  payee  must  specify  the  kind  and 
quantity  of  each  of  the  articles  which  he  needs,  and  which  he  re- 
quires in  payment 

But  we  are  of  opinion  that  the  proper  defense  to  this  action 
stands  upon  much  broader  and  more  substantial  ground.  The 
indorser  of  an  instrument,  in  due  form  of  a  promissory  note 
payable  in  merchandise  or  in  certain  enumerated  specific  articles, 
does  not  by  his  indorsement  assume  the  req>onsibility  of  pay- 
ing it  in  money,  upon  the  default  of  the  maker  to  pay  it  accord- 
ing to  its  tenor:  Carktan  y.  Brooks^  14  N.  H.  149.  He  ia  rather 
to  be  denominated  an  assignor  of  the  cause  of  action  arising 
upon  a  written  contract  than  an  indorser  of  a  promissory  note. 
The  assignee  or  indorsee,  whichever  he  may  most  properly  be 
called,  may  undoubtedly  maintain  an  action  against  the  maker 
in  the  name  of  the  payee;  and  perhaps  also  in  his  own.  But  of 
this  we  express  no  definite  opinion:  Jones  v.  fFittor,  13  Mass. 
304;  Stumer  v.  Stm^,  14  Id.  107;  Coolidge  v.  Buggies,  15  Id. 
387.  In  the  case  of  Jaseefyn  v.  Atnea,  3  Id.  274,  it  was  held  that 
the  indorsee  of  a  promissory  note,  not  negotiable,  but  payable 
in  money,  might  maintain  an  action  against  the  indorser.  And 
in  the  cases  of  Jones  v.  Fales,  4  Id.  245,  and  Sanger  v.  Simp- 
son,  8  Id.  260,  it  was  determined  that  the  indorsee  of  a  promissory 
note,  payable  to  the  payee  or  order  for  a  certain  expressed 
sum  of  money  in  "foreign  bills"  or  "foreign  money,"  might 
— ^JTi^itt  an  action  against  the  indorser,  after  due  demand  upon 
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ihe  maker  and  notioe  of  hia  de&alt.  No  decided  cases  havv 
gone  beyond  this;  and  there  is  such  a  pLun  and  manifipiBt  dis- 
tinction between  notes  payable  in  *' foreign  bills"  or  ''money" 
and  those  payable  in  merchandise  or  specific  artiolesy  that  the 
reason  for  not  extending  those  decisions  so  as  to  make  them 
applicable  to  the  kind  of  contracts  last  named  is  forcible  and 
dccisiye.  The  words  "foreign  bills"  and  ^'foreign  money* 
were,  at  the  time  when  the  aboye-cited  cases  ware  determined, 
and  still  are,  well-known  phrases^  significant  and  descriptive  of 
bank  bills  duly  issned  by  legally  constituted  and  incorporated 
hanking  institutions^  located  at  a  greater  or  less  distance  from 
Boston,  the  capital  of  the  state,  where  their  Talue  for  immediate 
use  at  that  place  is  determined,  in  view  of  the  existing  facilitiea 
for  their  exchange  and  collection.  But  such  bills  have  always 
been  recognised,  both  by  courts  of  law  and  by  the  legLslature^ 
as  a  part  of  the  legitimate  currency  of  the  commonwealth;  and 
although  not  a  legal  tender  if  objected  to,  yet  otherwise  they 
are  regarded  and  treated  as  such  in  the  payment  and  discharge 
of  pecuniary  obligations:  Snow  v.  Perry^  9  Pick.  539;  Blow  y. 
SwaeU,  1  Oar.  &  P.  365;  K.  S.,  c.  36,  sea  70;  c.  33,  sec  7.  Between 
contracts  the  performance  of  which  is  by  payments  to  be  made  in 
tho  common  and  legitimate  currency  of  the  country,  and  those  which 
aie  to  be  performed  by  the  transfer  and  delivery  of  merchandise  or 
specific  articles,  there  can  be  a  resemblance  only  in  form;  in  sub- 
stance, they  are  essentially  different. 

The  indorser  of  a  promissory  note  may  be  said,  in  general,  to 
assume,  in  respect  to  the  payment  of  it,  the  same  responsibOity 
as  that  of  the  maker,  subject,  of  course,  to  the  condition  oi  a 
proper  and  legal  previous  demand  and  notioe;  that  is  to  say,  in 
reference  to  all  notes  payable  in  money,  that  he  will  pay  the 
money  if  the  maker  fails  to  do  so.  Notes  payable  in  ^'foreign 
money  or  bills"  may,  perhaps,  come  fairly  within  this  rule,  aa 
notes  payable  in  cash.  But  it  is  a  wide  departure  from  it,  and  is, 
in  fact,  equivalent  to  the  substitution  of  a  new  contract,  to  require 
of  the  indorser  to  pay  in  money  when  the  maker  has  contracted 
only  to  pay  in  specific  articles.  Certainly  there  b  no  case  in 
which  it  has  been  held  that  an  indorser  of  such  an  instrument 
subjects  himself  to  a  responsibility  so  essentially  different  from 
that  of  the  principal  contractor;  and  we  are  not  aware  of  any 
usagO)  mercantile  or  otherwise,  in  this  commonwealth,  from  which 
a  liability  of  that  kind  may  thereby  be  presumed  to  have  been 
assumed.  In  giving  Ms  opinion  in  the  case  of  Jones  v.  FahSf 
4  Mass.  254,  it  is  indeed  said  by  Parsons,  a  J.,  that  ''notes  for 
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merchandise,  when  indorsed,  maj  be  sued  by  the  indorsee 
^gaijuit  the  indorser,  who  maj  declare  in  the  same  mannm*  as  if 
the  notes  were  negotiable."  But  this  does  not  seem  to  be  an 
asBertion  that  the  liability  of  the  indorser  in  each  of  the  sup- 
posed cases  is  the  same,  or  if  it  can  be  construed  as  having  that 
meaning,  it  must  be  noticed  that  no  question  of  that  kind  arose 
in  the  case  then  to  be  determined;  and  therefore  that  this  re- 
mark of  the  chief  justice,  which  does  not  appear  to  have 
attracted  the  particular  attention  of,  or  been  assented  to  by,  the 
other  members  of  the  courts  was  a  mere  obiter  dtcAim,  which 
cannot  be  considered  an  authoritatiTo  statement  of  the  law* 

In  the  absence  of  any  direct  decision  to  that  effect,  we  are  of 
opinion,  upon  the  authority  of  the  case  of  Carletan  ▼.  Brooki, 
14  N.  H.  149,  as  well  ss.upon  the  sound  application  of  the  prin- 
ciples  of  law  relatiTe  to  such  contracts,  that  the  indorser  of  an 
instrument  in  the  form  of  a  promissory  note  payable  in  mer- 
chandise or  specific  articles,  and  therefore  not  negotiable,  is  not 
subject  to  the  same  liability  as  that  of  the  indorser  of  a  negotia- 
ble promissory  note,  and  cannot  be  called  on  for  its  payment  in 
money  upon  the  default  of  the  maker  to  perform  lus  contract 
on  demand,  even  though  immediate  notice  of  that  default  may 
have  been  given  to  him. 

Plaintiff  nonsuited. 


Nora  Patabls  in  Spsomo  Abtioues  n  vor  Nbgotiabli:  TibbetU  v* 
OerrUh,  57  Am.  Dea  307,  and  note  810;  WooUey  v.  Sergeant,  14  Id.  422,  423| 
Thompson  v.  Sloan,  85  Id.  546;  Oata  v.  Buck,  41  Id.  464.  These  oases  hold 
that  to  make  oommercial  paper  negotiable  it  must  be  payable  in  money.  Bnt 
under  the  statute  of  Georgia,  notes  payable  in  goods  or  stocks  have  been  held 
to  be  negotiable:  See  note  to  Pool  v.  JlleOrary,  44  Id.  655.  Under  statntes, 
a  pfomissoiy  note  may  be  made  payable  in  money,  merohandise,  or  any  other 
thing:  See  case  last  oited,  and  notes  656,  referring  to  oases  on  promissory 
notes  payable  in  something  else  than  money:  Capiee  v.  Bratiham,  64  Id.  183. 
Aji  to  reqoisites  of  promissory  note,  see  Fralick  v.  Norton,  55  Id.  59;  Fak^ 
child  ▼.  Ogdentburgh  etc  B.  IL  Co,,  69  Id.  606. 

Ixdobssr's  Liabiutt  on  Non-msgotiabli  NoTi:  See  Oook  v.  Southmiekf 
60  Am.  Dea  181. 

Tbs  peincipal  CASS  WAS  orrm  generally  in  Sears  ▼.  Lawrence,  15  Gray, 
269,  in  whioh  case  it  was  held  that  an  order  for  the  payment  of  a  certain  sum 
in  chattels  does  not  legally  import  an  undertaking  by  the  drawer  that  the 
payee  shall  obtain  the  chattels,  nor  that  the  drawer  will  be  answeraUe  to  him 
for  the  value  of  them  on  the  drawee's  refusal  to  accept  or  to  pay  the  order, 
"The  law  and  incidents  of  a  bill  of  exchange  do  not  attach  to  sudi  an  instru- 
ment:" Per  Metoalf,  J.  It  was  also  cited  in  Bogere  ▼.  Union  Stone  Oo.,  138 
ICass.  583,  to  the  point  that  an  order  for  the  delivery  of  two  thtwunui  dol* 
lars,  to  be  paid  in  merchandise,  is  not  negotiable. 
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Lbaoh  v.  FoBoai 

[U  Qua,  506L] 

JUounonr  ov  OoMPBomn  Bsrwmr  Hxzb  axd  DiTim  or  OoaiBoroR 
AM  TO  Savitt  ov  THtATOE  k  not  agpunrt  pohUo  poUagr*  bsfe  k  ititkil 
to  tho  higlMtt  fftTor  At  the  hAnds  of  %  ooort  of  oqnity*  and  will  bo  np- 
ported  without  inquiry  into  tho  oonndentioai  on  whioh  it  k  fonndad. 

Atibkintb  nr  Anbwcb  Must  bi  Suppobtid  bt  Pboof,  where  the  mntter 
■et  np  k  new,  or  where  it  k  not  reiponaiTe  to  the  allagatiani  in  the  HO. 

JLauniBRT  TO  OomrBr  Labd  ahd  TsAiram  Skabbs  ov  Sioox  k  one  pt 
whioh  A  eoort  of  eqnitj  will  eonqpel  ipeeifio  perfbnnAnoe. 

Bill  for  specific  performance.  Isaac  Fobes  died,  leaving  bj 
will  nearly  all  bk  property  to  bk  wife,  Uie  defendant^  and  vecj 
little  to  bk  daughter,  one  of  the  plaintiflSi,  and  wbo  was  a  step- 
dangbter  of  defendant.  Plaintiff  objected  to  tbe  probate  of  ib» 
will,  on  tbe  ground  that  undue  influence  bad  been  ezeroiaed  by 
tbe  devisee  in  securing  it  While  tbe  probate  was  pending,  the 
parties  entered  into  an  agreement  compromising  the  oonlruvarsy, 
and  it  was  agreed  in  writing  tbat  tbe  lands,  sbaies  of  stocks, 
and  personal  property  should  be  divided  between  them,  and  the 
provisions  of  tbe  will  as  to  them  sbould  be  set  aside.  Tbe  will 
was  then  probated,  but  tbe  defendant  refused  to  convey  the 
land  and  transfer  tbe  stock  according  to  tbe  agreement.  Hie 
answer  alleged  fraud  in  the  procurement  of  Uie  agreement^  and 
tbat  plaintiffs  had  an  adequate  remedy  at  law.  The  jury  found 
tbat  defendant  signed,  executed  and  delivered  the  oontnot^  and 
that  plaintiflTs  did  not  procure  it  by  fraud. 

E,  Amesj  for  tbe  plaintiffs. 

B,  San/brdf  few  tbe  defendant. 

By  Court,  Bioblow,  J.  Tbe  agreement  set  out  in  the  bill  le 
of  a  nature  wbicb  k  entiUed  to  the  bigbest  &vor  at  the  bands 
of  a  court  of  equity.  It  k  tbe  result  of  a  fkmily  compromise  of 
a  controversy  wbicb  bad  arisen  between  tbe  heir  at  law  and  the 
devisee  of  a  testator,  concerning  bk  sanity  and  free  agency  at 
tbe  time  of  making  bk  last  wilL  Such  contracts  are  not  against 
public  policy.  On  the  contrary,  as  they  contribute  to  the  peace 
and  harmony  of  families,  and  to  tbe  prevention  of  litigation^ 
tbey  will  be  supported  in  equity  without  an  inquiry  into  tbe 
adequacy  of  tbe  consideration  on  wbicb  tbey  are  founded: 
SiapiUon  v.  StapilUm,  1  Atk.  2;  Naylor  v.  Windk,  1  Sim.  h  St 
565;   Wesiby  v.  Wtsiby,  2  Dr.  <k  War.  503. 

There  k  nothing  in  tbe  agreement  wbicb  tends  to  show  tbat 
its  fulfillment  and  complete  execution  by  tbe   defendant  would 
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be  inequitable  ot  operate  with  haxdBlup  on  her.  Nor  are  there 
any  facte  discloeed  in  the  bill  and  answer  whioh  lead  to  anj  just 
inference  that  there  was  anj  omiBsion  to  disclose  material  fiiots 
concerning  the  matters  in  controversj,  or  that  the  agreement 
was  entered  into  under  any  misapprehension  or  mistake  on  the 
part  of  the  defendant.  The  finding  of  the  jory  distinctlj  neg- 
atives all  fraudulent  or  onfair  practices  hy  the  plaintiffisy  or  either 
of  them,  in  procuring  the  defendant  to  esLOcute  and  deliver  the 
agreement  of  compromise.  Averments  in  the  answer  not  r^ 
eponsive  to  the  allegatioiis  in  the  bill,  or  setting  up  new  matter 
in  avoidance  of  the  case  made  hj  the  pLuntiffiiy  must  be  snj^ 
ported  by  proof;  otherwise  they  cannot  be  regarded  in  adjudi- 
cating on  the  rights  of  parties  at  a  hearing  upon  an  issue  of  faot^ 
It  is  only  when  the  defendant  denies  allegations  in  the  bill  under  oath 
that  the  answer,  in  the  absence  of  evidence,  is  deemed  to  be  oonclo- 
sive.  We  see  no  sufficient  reason  in  any  of  the  facts  which  are 
duly  i»oved  or  admitted  to  justify  us  in  withholding  from  the 
plaintiffii  the  reUef  which  they  seek  on  the  ground  of  any  want  of 
equity. 

Nor  have  we  any  doubt  as  to  the  right  of  the  pLuntifOi  to 
ask  for  the  enforcement  of  this  ccmtract  by  a  decree  in  chancery. 
The  remedy  at  law  is  not  adequate  and  complete.  The  agree- 
ment is  not  one  for  the  transfer  of  shares  in  a  corporatioa 
merely.  It  is  a  contract  also  for  the  conveyance  of  a  certain 
right  or  interest  in  real  estate,  which  is  an  appropriate  subject 
for  specific  relief  in  equity.  The  court  has  jurisdiction  to 
decree  that  the  land  which  is  the  subject  of  the  agreement  shall 
be  conveyed  to  the  plaintiffs;  and  as  it  will  give  relief  for  this 
part  of  the  contract,  it  will  also  entertain  jurisdiction  of  the 
whole  agreement,  and  enforce  the  other  stipulations  respecting 
the  transfer  of  shares  in  the  incorporated  companies  named  in 
the  bill,  instead  of  turning  the  party  over  to  seek  his  remedy 
therefor  by  an  action  at  law.  The  more  reoent  authorities  are 
quite  decisive  as  to  the  authority  of  a  court  of  chancery  te 
decree  the  specific  performance  of  a  contract  for  the  transfer  of 
shares  in  joint-stock  companies  or  corporations,  in  cases  in  which 
it  appears  that  the  capital  stock  is  fixed  at  a  certain  amount,  and 
the  number  of  shares  is  limited:  Dunei^fi  r.  AOfrechi^  12  Sim* 
189;  Shaio  r.  Fiaher,  2  De  O.  A  Sm.  11;  8.  0.,  6  De  G.  M.  A  Q. 
696;  Cheale  r.  Emwoard^  3  De  O.  A  J.  27.  But  without  decid- 
ing whether  a  suit  in  equitF  can  be  supported  for  the  sole  pur- 
pose of  enforcing  a  ooHtraot  for  the  sale  of  shares  in  a 
corporation,  we  are   of  opinion  that  such  an  agreement  may  be 
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enforced  in  equity  when  it  forms  part  of  a  contraet  for  the 
and  transfer  of  real  estate,  and  the  suit  is  brooght  for  the  con> 
Tejanoe  of  the  land  as  well  as  for  the  transfer  of  the  shares. 
Decree  aooordingly. 

Bquitt  ITraoLDS  Faiolt  OoHPBOMXBn  wnH  SxaoHO  HAHn,  and  til 
•graemanti  aflboting  thsm:  Trigg  r,  Sead^  42  Am.  Deo.  M,  and  note  468L 

Statimiiits  nr  Answsb  not  Bsspoiraiys  to  Bill  must  bs  Pbotxdi 
Ivea  ▼.  Hazard,  d  Am.  Deo.  500,  and  note  50&  , 

Sncono  Pxbvobmanos  op  Covtbact  to  Oontst  Lavd:  Harben  r. 
Gadiden^  92  Am.  Deo.  390;  Robinton  v.  McDonald^  Id.  480;  Tmmgr.  D<u^ 
id$,  63  Id.  477,  and  notes  485,  486;  ifeQtieeii  ▼.  ChoUa^t  Hmn,  64  Id.  178; 
Peoria  r.  OmfiUand,  65  Id.  543;  Towg  y.  Wrighi,  Id.  303,  aod  note  308f 
Johnatm  ▼.  ffmbbeU,  66  Id.  773,  and  note  787;  Newton  ▼.  JShMums  67  Id.  89} 
Wynn  r.  Ckartand,  68  Id.  190^  and  notes  SOL 

Thb  pBoroiPiL  OASB  WAS  onxD  in  I^gga  t.  Hawkg,  116  Man.  099,  whioh 
faivolved  a  oontroTeny  between  partners  as  to  whether  a  final  settlement  be- 
tween them  was  binding  and  oonolasiTe,  to  the  pmnt  that  if  the  eettlement 
was  the  retolt  of  a  oompromise  it  was,  in  the  abeenoe  of  fraud,  binding  and 
oondnsive.  The  itema  in  suoh  caae  are  not  to  be  inqoired  inta  It  im  anf- 
ficient  to  render  the  settlement  yalid,  said  the  oonrt^  that  there  were  quea- 
tiona  in  difpnte  between  the  parties  which  hare  been  decided.  And  in 
Somarhy  ▼.  Buntin^  118  Id.  287,  it  was  cited  to  the  point  that  it  is  now  well 
■ettled  that  the  joriadiotion  of  ooorta  of  eqnity  to  decree  apecifio  perfonn- 
anoe  is  not  confined  to  oontraota  for  the  aale  of  Und,  bat  may  be  aiaraised, 
upon  saffident  canse  ahown,  over  agreements  for  the  transfer  of  Intaresis 
in  personal  property  or  patent  righta. 


'Hayward  V.  Howit 

[18  0a4T,  4a] 
Bff  Am-TAiL,  A2n>  KOT  EszATB  YOB  Lzn,  Passb  bt  Dinsa  or  Lahd  to  be 
eqnally  diyided  among  three  persons,  with  a  snbseqnent  prorisioii  tiyil  ia 
caae  one  of  them  ahall  die  without  lawful  iaiue,  the  ptoperty  ghrsn  to 
him  ahall  desoend  to  the  teatator'a  heira  in  f eei 

Bill  to  oompel  speoifio  performance  of  oontraot  by  defimdanl 
to  puichase  of  plaintiff  lands  alleged  to  have  been  devised  to 
him  by  Josiah  Blanchardy  whose  will  in  that  regard  was  as  fel- 
lows: ''After  the  decease  of  my  wife,  Elisabeth  Blanchard,  it  ia 
my  willy  and  I  hereby  give,  bequeath,  and  devise  all  my  remain- 
ing property,  real  and  personal,  to  be  eqnally  divided  between 
my  son,  Ira  H.  T.  Blanohard,  my  grandson,  Hasket  Blanphard, 
son  of  Marcos  Blanohard,  my  second  son,  now  supposed  to  bo 
deceased,  and  my  grandson,  Josiah  Blanohard  Hayward,  son  of 
my  daughter,  Laura  Hayward,  deceased;  provided  also,  that  in 
said    Josiah    Blanohard    Hayward   [the    plaintiff]   shall   die 
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without  lawful  iasae^  my  will  is  that  the  property  hereinbefore 
mentioned  as  given  to  him  shall  then  descend  to  my  legal  heirs, 
to  have  and  to  hold  them  and  their  heirs  and  their  assigns  for- 
ever."  Testator's  wife  had  died,  and  the  land  had  been  set  off 
to  plaintiff  under  the  will  Plaintiff  had  tendered  defendant,  who 
had  agreed  to  purchase  the  land,  a  warranty  deed,  which  defend- 
ant refused  to  accept.  To  this  bill  to  compel  him  to  complete 
the  purchase,  defendant  demurred,  on  the  ground  that  plaintiff 
had  only  a  life  estate  under  the  will  of  Josiah  BlanchanL 

L.  ShanOfjun.,  for  the  defendant 

J.  J.  Clarhs^  for  the  plaintiff. 

By  Oourt,  Bioblow,  J.  This  case  has  been  vezy  ably  argued 
by  the  counsel  for  the  defendant,  and  if  the  premises  assumed 
by  him  were  sound,  it  would  be  difficult  to  escape  from  his  con- 
elusion.  But  there  is  a  fallacy  in  his  ingenious  argument, 
which  consists  in  the  assumption,  as  the  basis  of  the  reasoning, 
that  the  devise  to  the  plaintiff  of  the  premises  in  controversy 
is  in  legal  effect  a  gift  in  express  terms  to  him  for  life,  and  on 
his  death  to  the  heirs  of  his  body,  or,  what  is  equivalent,  to  his 
lawful  issue.  But  such  is  not  the  true  interpretation  of  the 
devise,  construing,  as  we  are  bound  to  do,  the  two  clauses 
relating  to  the  promises  together,  as  being  made  wm  flaiu^  and 
operatLog  to  vest  an  estate  in  the  devisee  at  one  and  the  same 
time.  Thus  construed,  the  devise  is  of  an  estate-tail,  which 
vests  in  the  first  taker  something  more  than  an  estate  for  lifa 
In  other  words,  the  language  of  the  will  relating  to  the  prem- 
ises in  dispute  creates  an  estate-tail  in  the  plaintiff  by  implica- 
tion,  and  has  the  same  force  and  effect,  ese  ri  tarawniy  as  if  it 
had  been  in  express  terms  to  the  devisee  and  the  heirs  of  his 
body  lawfully  begotten.  This  pdnt  is  fully  settled  by  a  series 
of  adjudications  in  this  commonwealth,  cited  by  the  counsel  for 
the  plaintifi^  especially  by  Patrher  v.  Fofrkw^  5  Met.  1S4,  and 
WhrnOamd  v.  /loc^,  10  Id.  502.  It  follows  that  this  is  not  a 
case  to  which  the  statute  abolishing  the  rule  in  ShM&^9  Ca»% 
(B.  S.,  a  59,  sea  9)  applies.  This  statute  was  not  intended  to 
prohibit  or  restrain  the  creation  of  estates-tail  when  the  devise 
should  be  made  by  apt  and  sufficient  words,  according  to  the 
well-established  rules  of  law.  It  was  only  intended  to  be 
applicable  to  those  <»aes  where  the  devise  was  in  express  terms 
or  in  substance  and  effect  to  the  firat  taker  for  life,  and  was 
designed  to  give  effect  to  the  particular  intent  creating  a  life 
estate,  to  the  exclasion  of  the  general  intent  to  create  a  fee-taiL 
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which  the    rule    of   the  oommoii    law    impliiwl    ftOMMk    a    gift   ao 
ezpraned.     But  m  this  case  no  partioukr  intent  to  give  to  the 
plamtifr  a  Ule  interest  is  expressed  or  iapiied.    On  the  ooatnujf 
tm  has  been  aheadj  stated,  the  impKf  tion  is  that  an  eatate-tail 


DeuMUTBr  ovetiuled* 


BRATB»«Aiii,  wKBir  Pifls  BT  Dsnss  ov  Limn  See  Price  t.  iTiiyiar,  30 
Am.  Dao.  105b  sad  «M8i  «tted  ia  Bota.  Theprinfl^MseisoitMl  tothepoisft 
thftt  an  artsts-tiil  psMet  if  ths  laagoags  of  ths  deriM  Implifa  an  intentioti  of 
tho  tHtator  that  thalaBaof  ih»  lint  takor  ahall  hare  the  estate  after  thn 
fcthflT,  aa  habs  of  his  bodj,  aad  that  the  deriM  orw  ahoold  not  take  eflM 
vntflindifinttafulaieof  aaohlHBe:  Wkiteombr.  Ta^ior^  ISSMaai.  84<». 


BfiOWNB  V.  PfiOYIDENGfB,  HaBTFOBD,  AND   FiSHKIUi 

Railroad  CoMPAiinr. 

CIS  QaAY,  Hw] 
HAtt.^AAn  OufFAirT  n  laABUK  lOR  ISJOBOB   B¥    IXS    EvOOnH    TO    OaTOM 

■trayiiig  al  lai^  throo^  the  laod  of  a  sbanger  upon  Ha  roadv  under  a 
statnte  requiring  it  to  guard  the  lidea  of  its  track  hy  fsaoea  aad  oattls- 
gnardiy  if  the  injury  ia  aolely  the  resolt  of  the  oompany'a  neg^Igenoa  la 
not  placing  and  keeping  snbh  feooee  and  gsaids  where  needfoL 

WllWTTKa  RllLBftAP  OOMPAirr  D  LlABLB  fOB  iKTOaZB  TO  CUflUI  SOUT* 

nro  OS  ns  Track,  in  eases  where  the  owner's  ne^igenoe  oontrihated  ti 
the  injoxy,  jumrtf 

Tort  for  injury  to  i^intiflTs  oatda    Tb»  huaU  are  stated  in  the 

opinion. 

B,  F.  ffmd,  for  the  defendsats. 
X.  WUkinmm,  for  the  plaintiS 

By  Court,  MsTOALPy  J.  The  onlj  question  far  oor  deohdon  i% 
whether  the  defendants  have  anj  legal  groond  of  ezoeption  to  the 
instructions  that  were  given  to  the  jtuy.  And  we  are  of  opinion 
that  they  have  not. 

The  bill  of  exceptions  shows  that  bj  the  law  of  Gonnectica^ 
where  the  plaintiff's  injury  was  sustained,  the  defendants  were 
bound  to  make  all  needful  fences,  culverts,  and  cattle-guards 
by  the  sides  of  their  road,  and  that  cattle  were  not  allowed  to 
go  at  laige  on  the  highway;  and  that  the  plaintiff's  cattle  hsv. 
ing  strajed  into  the  highway  without  the  knowledge  or  fiiult  of 
anj  one,  went  therefrom,  across  an  unindosed  door-yard  owned 
by  a  third  person,  upon  the  defendants*  road,  at  a  place  wheie 
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•  fonoe  or  bamer  was  necemmry  to  prereni  tlieir  going  apoa  it»  bat 
where  there  was  no  sooh  fence  or  buxiBr,  and  irsra  killed  by  the 
defendants'  engine. 

The  de&ndantB  i^aoe  their  defense  on  the  gioiind  thftt  the^ 
were  not  bomnd  to  fence  against  cattie  onhiwfiillj  on  the  higL 
traj,  or  unhiwfolly  in  the  door-yaid  feom  which  the  plaintiflTa 
«atle  went  upon  their  raihroad;  that  the  Liw  on  which  the 
plaintiff  relies  imposes  on  them  only  the  commonrJaiW  duty  of 
the  owners  of  adjoining  lands,  namely,  to  fence  against  cattle 
ejghtfttily  on  snoh  lands.  The  plaintlif  denies  that  the  common 
Jaw  is  to  be  applied  to  this  caae^  it  being  snpemeded  by  the  state 
Jaw  in  question^  the  purpose  of  whidi  law  is  to  protect  all 
cattle,  whether  trespaneni  or  not,  and  whether  they  bebng  to 
the  owner  of  the  adjoining  land  or  to  others.  ^Diis  case  is  to 
be  decided  by  that  Liw,  of  which  we  have  no  further  judicial 
knowledge  than  is  given  by  the  terms  in  which  the  bill  of  exoepticiis 
•tates  it. 

SeToral  of  the  irtiate  courts  have  deoided  that  statutes  requir* 
ing  railroad  corporations  to  make  fences  on  the  sides  of  their 
roads  impose  on  ihem  only  the  common-law  duty,  and  subject 
them  only  to  the  common-law  liability,  of  adjoining  LuuLowner» 
•ooording  to  the  positioB  taken  in  this  case  fay  the  defendants. 
A  contrary  dedaion  was  made  by  the  New  York  court  of  appeals 
in  Ctnvrin  r.  Nm  Fork  $tc  B.  E.  Cc,  13  N.  T.  42,  which  smk 
iains  the  position  taken  by  the  plaintiff.  So  where  an  act  of 
parliament  required  a  railway  company  to  keep  gates  across  its 
road,  and  keep  them  constantly  dosed,  and  horses  strayed  from 
their  owner^s  field  into  tibe  highway,  and  thence  went  upon  the 
xailway  through  an  open  gate  which  the  company  was  required 
to  keep  shut,  and  were  killed  by  a  railway  train,  it  was  deoided 
that  the  company  was  Uable  in  damages  to  the  owner.  PattesoUf 
J.,  said:  ''The  act  directs  that  the  gates  shall  be  kept  con- 
etantly  closed,  end  I  think  that  imposes  an  obligation  to  keep 
them  dosed  as  against  everything,  whether  straying  or  passing; 
but  at  all  events  the  horses  were  on  the  road  lawfully  as  against 
the  company."  See  FaweeU  v.  York  etc  Ry  Go.^  16  Ad.  ^  £L, 
N.  S.,  618.  And  in  an  earlier  case,  which  was  an  action  against 
a  nulway  company  for  killing  the  plaintifTs  sheep  by  driving 
an  engine  over  them,  Baron  Parke  said:  ''If  the  cattle  had 
escaped  through  defect  of  fences  which  the  company  should 
have  kept  up,  the  cattle  were  not  wrong-doers,  though  they  had 
no  right  to  be  there;  and  their  damage  is  a  consequent  damage 
from  the  wrong  of  the  defendants  in  letting  their  fences  be  in- 

▲m.  Dm.  Vob  LZZI-47 
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complete  or  out  of  repeuv  tad  maj  be  recoTBred  in  an  aotioQ  on 
the  oaae.-^  Skarrod  r.  Limdan  etc  Ry  Co.,  4  Ezch.  587. 

In  view  of  the  rooent  origin  of  ndlroadfl,  and  of  tho  dangen 
that  attend  their  operationB  by  means  of  steam,  which  was  nerer 
lued  on  highways  as  a  motive  power,  we  cannot  think  that  ^he 
LiWy  fay  which  these  defendants  were  bound  to  make  all  needfol 
fences  and  cattle  guards  by  the  sides  of  their  road,  inras  intended 
to  hold  them  only  to  the  common-law  dnty  and  liabili^  of  the 
owners  of  adjoining  lands  under  the  old  order  of  things;  but 
we  are  of  opinion  that  it  was  intended  to  be  applied  to  ''the 
new  ciroamstances  and  condition  of  things  arising  ont  of  the 
general  introduction  and  use  of  railroads  in  the  country:"  Car- 
mn  y.  New  Tark  etc  B.  R  Co.,  IS  N.  Y.  47.  That  it  was  de> 
signed  for  the  safety  of  the  pnUio,  and  for  the  proteoticn  of  all 
domestic  animals,  whether  rightfully  or  wrongfully  oat  of  their 
owner's  indosure.  We  therefore  adopt  and  apply  to  this  case 
the  doctrine  of  the  cases  aboYe  dted,  and  not  of  those  on  whioh 
the  defendants  rely.  See  a  collection  of  the  deoinons  on  this 
subject  in  Redfield  on  Bailways,  a  20,  and  Pierce  on  Raihtiads, 
c  15. 

What  negligence  of  the  plaintiff  would  hare  pieyented  his 
recovery  of  damages  is  not  now  a  question.  The  jury  have 
found  that  no  negligence  of  his  caused  or  contributed  to  canae 
his  injury,  but  that  it  was  caused  solely  by  the  neglect  of  the 
defendants  to  fence  their  road,  and  judgment  is  to  be  entered 
on  their  verdict 

Since  ordering  judgment^  we  have  had  the  satisfaction  of  find- 
ing that  a  like  determination  had  previously  been  made  by  the 
court  of  errors  of  the  state  of  Oonneticnt:  ItbeU  y.  New  York 
etc  R.  B.  Co.,  27  Oonn.  S9a 

Exceptions  overruled. 

LiABiLirr  OP  RAn.BOAT>  Compamt  loa  Knuva  CUxru  ov  us  nucKt 
ud  duty  as  to  fencing  so  as  to  mvoid  injury  to  snoh  oattle :  Sea  Vkktbmrg  amd 
Jackion  R.  R.  v.  PaUon^  66  Am.  Deo.  662,  snd  esse  in  note  674;  OitTmiam  v. 
Padfio  R.  R.  Co.^  72  Am.  Deo.  220,  and  note.  The  principal  case  is  dted  to 
the  point  mentioned  in  the  opinion,  that  if  the  neg^igenoe  of  the  otraer  of 
cattle  contributed  to  the  injury  by  a  railroad  company  he  ooold  not  reooven 
Rogers  v.  Newburypori  B.  B.  Co.,  1  Allen,  18;  Sameir.  Botton  amd  WmteeNr 
R.  B.  Oo.,  14  Id.  164;  JlkmeM  v.  Saiem  and  LowOL  B  B.  Co.,  28  Mav.  664| 
TenneiY.  Northwutem M^  L.  Int.  Co.,  27  Minn.  271. 
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Bruoe  v.  Bonnet. 

ru  QtLkj,  m.i 

DnoRABOB  OF  MosroAOB  Entibxd  bt  MisTAKa  iH  ICiBODr  ov  BaooBD  or 
MoBioAOB  in  the  registry  of  deeds  does  not  prore  an  sotaal  pa jbmbI  of 
the  mortgage  debt,  nor  oanoel  nor  diaohaise  the  mori|;ige^  but  is  inopo- 
rativo  and  Toid,  and  may  be  set  aside  in  eqnity. 

Bill  in  equity  to  restrain  the  defendant  from  setting  op  a 
oertain  diacharge  of  mortgage  which  plaintiff  i»oved  by  pazbl 
eyidenoe  was  by  mistake  and  accident  enteved  in  the  raooid  of 
the  mortgage  in  the  registry  of  deeds. 

S.  H.  FkiUipa,  for  the  plaintiS 

J.  H.  RMnmn^  for  the  defendant. 

The  court  decreed  that  the  words  of  disdhaige  of  the  mort- 
gage were  written  upon  the  margin  of  the  record-book  in  the 
registry  of  deeds  by  accident  and  mistake,  and  did  not  prore 
an  actual  payment  of  the  mortgage  debt,  or  cancel  or  discharge 
the  mortgage,  but  were  iooperative  and  void,  and  left  it  in  the 
same  force  and  effect  as  before;  and  that  the  defendant  and  all 
persons  claiming  by,  through,  or  under  her  should  be  prohibited 
and  enjoined  from  setting  up,  using,  or  relying  upon  said  words 
of  discharge,  either  as  proof  of  payment  of  the  debt^  or  a  dis- 
charge of  the  mortgage;  with  liberty  to  either  party  to  apply  to 
the  court  hereafter. 

DmoHABoa  or  MoBTGlAOl^  Oavoillaxioh  op,  iob  ytaoAMM  on  Acommn 
nr  Emtbti  See  ChUd9  r.  Stoddard,  laO  Mass.  112;  Smiik  r.  SUAottk,  Id. 
573;  WUeooi  t.  FotUr,  182  Id.  823,  all  dting  the  principal 
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Chapman  v.  Colb. 

[IS  Q%kr,  14L] 

Gold  Ck>iir  Issdxd  st  Fuyati  iKDiymuALS  n  kot  Mohst,  and  the 
ralea  of  law  must  be  applied  thereto  i^iich  apply  to  other  cihattsls. 

AonoK  op  Tqbt  iqr  CoNYiBaioH  OP  Gold  Goih  Issithd  bt  Futixi  Ih« 
DIVIDUAL,  of  the  Tslne  of  ten  dollars,  and  oarient  in  some  parts  of  the 
oonntry,  and  passed  away  by  mistake  for  a  half-dollar,  and  then  by  the 
reoeiTer  to  a  third  person  for  the  same  amoant^  is  maintainaWe  agsinst 
the  kst  person  after  demand  made  and  tender  of  a  half -doDar. 

ToBT  for  conversion  of  gold  coin.  The  coin  was  a  ten^ollaT 
gold  piece  of  "Moffat's  issue"  of  Oalifomia  coins,  and  not 
United    States   issue,  and  was  passed   by  mistake  for  a  half-doU 
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kr  to  one  FoiboBhy  and  by  him  tinder  a  similar  miBtalre  to 
defendant^  who  knev  of  its  Tahia  Demand  and  tender  of  a 
half-dollar  was  made,  bat  the  dflfcndmit  xefosed  to  deliver  the  ooin, 
Aoogh  admitting  its  posMssioii.  ISie  ramaimag  fiiols  iqfiaar  in 
the  opinion. 

0.  P.  Lord,  for  the  pkintiflk 

r.  Wfighi,  fat  the  deiendint. 

By  Court,  Mbtcalf,  J.  Hie  property  in  the  gold  pisoe  aeifv 
paoBsd  from  the  phdntiSi  to  Forborii;  the  posBessum  tiwna/ 
having  passed  from  them  to  him  by  mistake.  ISie  plaintillh  in- 
tended to  pay  him  fiffy  oents  in  money,  and  he  intended  to 
reoeive  from  them  that  som  in  monej^  and  both  parties  sap- 
posed  that  what  they  intended  to  do  had  been  done.  By  a  mii- 
take  of  both  parties,  a  ohatptel  worth  tea  doUaza,  bat  sapposed 
to  be  half  a  dollar  in  money,  was  deliyered  by  the  plaintiffa  and 
leoeiTed  by  Farbosh  as  half  a  dollar,  in  payment  of  that  som. 
There  was  a  mistake  as  to  the  identity  of  the  subject  of  the 
agreement^  and  in  sooh  ease  there  is  bo  assent  of  the  partieai  and  no 
landing  tnnsaotion. 

As  Farbosh  aoqoired  no  property  in  the  gold  piece,  he  coold 
conTey  none  to  the  defendank  The  plaintiffs  may  therefixe 
well  maintain  an  aotion  in  this  form  i^;ainst  the  dufandani 
The  dsfendanti  by  reoeiying  the  plaintiff's  gold  pieoe  of  For- 
bash,  and  claiming  it  as  his  own,  was  gailty  of  a  cQnvecaion  of 
it,  and  the  present  action  might  have  been  maintained  without 
a  previous  dpmand  on  him  for  it:  Skmh^  ▼•  Oai^lordf  1  Cask 
536  [48  Am.  Dec  643.]  And  if  this  were  not  so,  yet  as  a  de- 
mand was  made  on  him  for  it,  and  he  refused  to  delivur  it  when 
it  was  in  hia  power  forthwith  to  do  so,  there. is  sufficient  evi^ 
dence  of  oonvendon,  in  the  absence  of  any  fact  tamling  to  rebut 
or  control  that  evidence. 

If  the  gold  piece  had  been  an  eagle  of  American  money,  pasaed 
by  mistake  for  a  half-dollar  pieoe  to  Furbush,  and  by  him  to 
the  defendant^  we  do  not  suppose  that  this  action  could  have 
been  maintained.  The  plaintiff's  remedy  would  have  been 
against  Farbosh,  in  an  action  of  contract  for  nine  doUars  and 
fifty  ceote,  money  had  and  received:  See  Brettcn  v.  BaimAf 
Owen,  86.  ''It  would  be  mischievous,''  says  CShief  Jusdce  Par- 
ker, ''to  reqaiie  of  persons  who  reoeive  money  in  the  way  ol 
bosineBS,  or  in  payment  of  debts,  to  look  into  the  authority  of 
him  from  wiiom  they  received  it:"  Mason  v.  WaiUf  17  Mass. 
66S,     Even  when  money  is  stolen,  and  is  passed  by  the  thiel^  it 
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beoomeB  the  property  of  him  to  whom  it  ia  ptand  for  a  vala- 
able  oonsideratioii,  and  without  knowledge  that  it  was  Btden: 
MUhr  T.  Bae$,  1  Bmr.  452.  It  ia  otherwiae  when  stolen  ehat- 
tela  are  aold  to  an  honest  buyer.  He  aoqnirea  no  title  to  them, 
and  ia  liable  to  the  owner  in  an  aetion  of  tort:  Ikmm  y.  BaXdwrn^ 
8  Maaa.  618;  2  Bla.  Oom.  449.  Aa  thia  gold  pieoe  waa  not 
money,  the  roles  of  law  which  apply  to  other  ohattela  most  be 
applied  to  it 

Judgment  Ibr  the  plaintiffs. 

Tosaioim  OovraHsiov  or  FaonBirr»  What  OoanKEruTH^  asd  astioa 
whan  wi«^*^w«M^  lor-  gee  Amm  t.  PabMr,  66  Am.  Deo.  271*  and  mam  bk 
iioto274;  foAwm Heckle  v.  Lurvey,  101  Mua  345;  BUle  r.SmeO,  104  Maaa 
178;  Bearce  v.  Sowker^  115  Id.  132,  whera  the  prinoipal  oaaa  ia  oHad  to  thia 
point* 


Commonwealth  v.  Mead. 

[llCbur,U7.] 

Qv  XaiAii  ion  MAmL^noHnB*  BviBsaua  la  vox  AmaaamuH  andar  ploa 
of  killiDg  in  self-dofeDBe,  that  deooMed  was  a  man  of  groat  nmaonlar 
attength,  and  praotioed  in  seizing  penons  by  the  throat  in  a  peooliar 
way,  whinh  would  mt  onoe  render  them  belpleai,  and  shortly  take  away 
Hfe. 

WizBBB  MAT  n  iMPiAOKaD  OH  TsiAL  ov  iHnxonoDrr  1^  proof  that  ha 
taatified  diffarently  before  the  grand  joxy,  and  tha  testimmiy  of  grand 
jaioiB  ia  admisaible  therefor. 

iHDiOTxmrr  for  manalanghter.  The  defendant  admitted  th» 
killing,  bat  set  up  the  plea  of  self-defense.  Defendant  offered  to 
prove  on  die  trial  that  the  deoeased  was  a  man  of  great  mnscn* 
lar  strengthi  a  **  gBurtoteit,'^  and  aooostomed  and  praotioed  in  seizing 
persons  by  the  throat  in  a  peooliar  way,  so  as  to  render  them  help- 
less, and  shortly  take  away  life.  The  remaining  &cts  appear  in  the 
opinion. 

R.  Choaie  and  H.  F.  Duranif  for  the  defendant 

O.  W.  Ooobjff  for  the  oommonwealth. 

By  Oonrty  BiqkloWi  J.  1.  Evidence  tending  to  prove  the 
great  mnsoolar  vigor  and  strength  of  the  deoeaaed  waa  dearly 
incompetent.  It. did  not  ahow  provooationy  or  that  the  hond- 
cidal  act  was  committed  in  self-defenaei  or  was  otherwise  exoos- 
able  or  justifiable.  The  issue  was  not  as  to  the  degree  of  strength 
and  violence  which  the  deceased  was  capable  of  exerting,  but 
how  aevere  and  aggravated    was  the  assault  which  he  actually 
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committed  o&  the  priaoner:  Commomoealth  y.  HiUUMand,  2  Ghuj,  394 
For  a  like  roMon,  evidence  that  the  deoeaaed  was  in  the  habit  of 
Boiang  penoiui  in  a  peecdiar  manner  by  the  throat  -was  inadmiBBible. 
The  defendant  was  allowed  to  prove  the  manner  in  ^rhich  the  de- 
ceased aotoallj  aaeaolted  him  at  the  time  of  the  homicide,  and  this 
was  the  only  evidence  on  that  point  which  was  relewant  or  material 
to  the  iaaoe. 

2.  The  only  other  question  arising  in  the  case  is  ^rhether  the 
teatimonj  of  grand  jurors  ia  admiasible  to  prove  that  one  of  the 
witneaaea  in  behalf  of  the  proaeoutian  testified  diflerenily  on  hia 
examination  before  them  from  the  teatimonj  given  by  him  before  the 
jury  of  triala.  Aa  to  the  competency  of  such  evidence^  the  antbori- 
ties  are  not  uniform.  The  weight  of  them  is  in  £avor  of  its  admia- 
sibility.     On  principle  it  aeema  to  ua  to  be  competent. 

The  reaaona  on  which  the  aanction  of  aecrecy  which    the  com- 
mon law  givea  to  proceedings  before  grand  juries  is  founded  an 
said  in  the  books  to  be  threefold.     One  is  that  the  utmost  free- 
dom of  disdoBure  of  alleged  crimes  and  offenses  by  proseootora 
may  be  secured.     A  second  is  that  perjuiy  and  8ubomatio&   of 
l)eijury  may  be  prevented  by  withholding  the  knowledgip   of  facte 
testified  to  before  the  grand  juiy,  which,  if  known,  it  vronld   b& 
for  the  interest  of  the  accused  or  their  confederates  to  attempt  to 
dispose  by  procuring  false  testimony.     The  third    is  to    oonoftal 
the  fact  that  an  indictment  is  found  against  a  party  in  order  to 
avoid  the  danger  that  he  may  escape  and  elude  arrest   upon  it 
before  the  presentment  is  made.     To  accomplish  these   pmposes^ 
the  rule  excluding  evidence  to    the  extent    stated  in  Cosasaon- 
wealth  V.  HiU^  11  Gush.  140,  seems  to  be  well  established,  and 
it  is  embodied  substantially  in  the  words  of  the  oath  of  office 
which  each  grand  juror  takes  on  entering  on  the  diaohaigo  of 
hia  dutiea. 

But  when  theae  purpoaea  are  accompliahed,  the  neoeaaity  and 
expediency  of  retaining  the  aeal  of  aecrecy  are  at  an  end.  CetKmU 
ralitmSf  C6$8ai  regukk  After  the  indiotment  ia  found  and  pre- 
aentedy  and  the  accuaed  ia  held  to  anawer,  and  the  trial  bef<»e 
the  ti'averae  jury  ia  b^gun,  all  the  fisurfs  relative  to  the  crime 
charged  and  ita  proaecution  are  neceaaarily  opened,  and  no 
harm  can  ariae  to  the  cauae  of  public  juatice  by  no  longer  with- 
holding fiMsta  material  and  relevant  to  the  iaaue,  merely  because 
their  diadoaure  may  lead  to  the  development  of  aome  part  ol 
the  proceedingB  before  the  grand  jury.  On  the  oontraKy,  great 
hardahip  and  injustice  might  often  be  occasioned  by  dqoriving 
a  par^  of  isijKMrtant  evidence  essents&I    ou  ow    maoBo  lr«  a«^ 
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forcing  a  rule  of  .ezdusioii  having  its  origin  and  foundation  in 
public  polio7y  alter  the  reasons  on  which  this  rule  is  based  have 
ceased  to  exist  The  case  at  bar  furnishes  a  good  illustration 
of  the  truth  of  this  remark.  No  possible  iiyury  to  the  interests 
er  rights  of  the  government  that  we  can  see  could  happen  by  a 
disclosure  of  the  testimony  given  by  the  witness  before  the 
grand  jury,  which  was  excluded  by  the  ruling  of  the  court 
Certainly  none  has  been  suggested  by  the  learned  attorney  for 
the  commonwealth.  On  the  other  hand,  it  is  dear  that  the  rights 
of  the  accused  might  be  greatly  affected  and  his  peril  much  ii^ 
creased,  if  he  can  be  shut  out  fix>m  showing  the  fact  that  an  im- 
portant witness  against  him  is  unworthy  of  credit,  or  that  his 
testimony  before  the  jury  of  trials  is  to  be  taken  with  great 
caution  and  doubt^  because  on  a  previous  occasion,  when  called 
to  testify  on  oath,  he  had  given  a  different  account  of  the  same 
transaction  fix>m  that  which  he  has  stated  in  his  evidence  at  the 
trial.  In  the  absence  of  a  binding  authority  on  this  pointy  we 
think  the  exclusion  of  such  evidence  is  not  sanotioned  by  any 
rule  of  law  or  sound  principle  of  public  polipy ' 
Exceptions  sustained. 


CoMPimror  or  Gbavd  Jubobs  as  Wmmsis  in  r^gaid  to  matters  whioh 
ware  dieoloead  to  them  daring  invettigations  as  raoh  offioars:  See  Sands  v. 
Rotdsan,  51  Am.  Deo.  iS2;  Stats  r.  Btvughton,  45  Id.  507;  People  r,  HMiH, 
47  Id.  244^  and  oaaee  dted  in  the  notee.  The  prindpd  oese  U  dted  to  the 
point  that  mdi  penons  are  competent  witneeaes,  in  TToy  v.  BuUenoofikt  lOS 
U.  &  76|  Oerdam  v.  OammomDeaM^  82  Pa.  St  22a 


Gillespie  v.  Commeboial  etc.  Ikb.  Co. 

ru  Qbat,  lOL] 
JVSOMBHT  BbVDXBBD  AQAOmt  FoBBIOK  iHSTTBAirai  OOHPAVT  XH  OVS  8^191 

moat  be  given  fall  iaith  and  orediti  and  ii  eof oieeaUe^  in  another  states 
if  the  oourt  in  which  the  Jadgment  was  rendered  had  Jorisdiotion  of  the 
action. 
Btatuti  n  OoHsnTcnoHAL  Which  PBovmsB  that  Sibvxoi  or  Pbogiss  or 
AcnoNS  on  pdioies  iasned  in  the  state  by  f ordgn  insaranoe  oompaaies  may 
be  made  opon  the  agent  of  the  oompany  there^  or  the  penon,  being  an  in- 
babitaDt  of  the  state,  who  iisaed  the  pdiqy;  and  under  nidi  statute,  aer- 
vioe  upon  aodi  person,  if  still  an  inhabitant  of  the  states  thoogh  no  longer 
an  agent  of  the  oompany,  wiU  give  the  ooorta  of  that  state  Jorisdiotion  of 
saon  an  aotsOD. 

AcnoH  on  a  judgment  of  the  supreme  court  of  Ifsine.    The 
opinion  states  the  facts. 
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J.  £.  JBmgOh,  for  tbe  pUintifl: 
ff.  JmoeBf  for  the  defencbuitB. 


Bj  Ooort^  Mbtqalt,  J.  The  qoestioii  in  iUi  can  i%  whedMr 
Ihe  defiandants  had  legal  notice  of  the  aetion  against  them  ia 
which  the  judgment  now  in  Bait  was  rendered  hy  the  sopreDia 
court  of  Maine.  If  they  had,  the  judgment  most  have  the  same 
faith  and  credit  here  which  it  has  in  Maine^  and  the  plaintiff  is 
entitled  to  reco w  in  this  action.  If  thej  had  not^  this  action 
cannot  be  maintained:  JSmmB  t.  Bri^ggy  9  Mass.  462  [6  Am.  I>b& 
88];  GUoBon  r.  Dodd,  4  Met  333;  Bogen  r.  Oobmtm^  Hard.  418> 
Moulmr.  IVmUmeU.  Im. Co., U^.J.I*.  222;  jyAre^r.Xekkuw^ 
11  How.  165. 

We  are  of  opinion  that  the  defendants  had  legal  notice  of  the 
aoticm  brought  against  them  in  Maine,  and  that  the  court  in 
that  state  had  jnriadiction  of  the  parties  to  that  seticn.  Tbe 
slatate  of  Maine,  Stats.  1846,  a  186,  is  in  these  tenns:  "In 
anj  action  against  anj  insurance  company  estaUished  in  an/ 
other  state  or  country  by  an  inhabitant  of  this  state^  en  any 
policy  of  insurance  made  by  or  countersigned  by  any  agent  in 
this  state,  on  properly,  life,  or  li^es  within  tins  state^  a  summons 
in  usual  form,  or  copy  of  the  writ  and  dedaration,  deliTered  U> 
the  agent  or  attorney  of  such  company  within  this  state,  or  left  at 
his  last  and  usual  place,  thirty  days  before  the  sitting  of  tiie 
court  to  which  the  same  is  returnable,  shall  be  deemed  a  sufficient 
service  thereof;  or  if  such  service  shall  be  made  upon  the  peraoDf 
being  an  inhabitant  of  this  state^  who  signed  or  countersigned  the 
policy  on  which  such  actiicm  is  founded,  it  shall  be  deemed  a  sufficient 


service." 


The  service  in  the  aetion  in  which  the  judgment  now  in  suit 
was  rendered  was  made  on    the    agent  who   countersigned  the 
poiioy,  and  who  at  the  time  of  the  service  was  an  inhabitant  of 
Maine.      It  was  therefore  "a  sufficient  service"  by  the  express 
terms  of  the  statute,  and  we  have  no  doubt  of  the  validity  of  that 
statute.     A  case  not  distinguishable  from  this  recentiy  came  be- 
fore the  supreme  court  of  the  United  States.    It  was  an  action  of 
debt  on  a  judgment  rendered  by  a  court  in  Ohio  against  an  iosnr- 
ance  company  established  iu  Indiana,  in  a  suit  on  a  poliqy  whiob 
insured  property  in  Ohio  that  was  owned  by  a  dtiaen  of  tiuit 
state.    The  service  on  the  company  in  the  aetion  brought  sgaimt 
it  in  Ohio  was  upon  its  agent  resident  there  who  issued  the  pol- 
ioy.    By  a  statute  of  Ohio^  proviuon  was  made  that  in  suits  against 
a  foreign  insurance   company,  founded  on  a  oouiraci   of  inrar* 
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anoe  made  in  Ohio  with  citimia  of  that  states  aemoe  of  prooew 
on  the  compaaj'a  agent  resident  there  shoald  be  as  effeetoal  aa 
if  the  same  were  served  on  the  principaL  The  oourt  said:  ^'We 
find  nothing  in  this  provision  either  unieasonaUe  in  itself  or  in 
eonflict  with  anj  principle  of  public  law.  It  cannot  be  deemed 
nnreaaonabfe  that  the  state  of  Ohio  shoald  endeavor  to  secure  to 
its  dtiaens  a  remedy  in  their  domestic  forum  upon  this  impor* 
tant  dass  of  oootraots  made  and  to  be  performed  within  thai 
BtatOy  and  fullj  subject  to  its  laws;  nor  that  proper  meaiis 
should  be  used  to  compel  foreign  corporations  transacting  this 
business  of  insurance  within  the  state,  for  their  benefit  and 
profit,  to  answer  there  for  the  breach  of  their  contracts  of  iiw 
■uranee  there  made  and  to  be  performed:"  Ik^ayttU  /iw.  (7o.  y» 
Ftenth,  18  How.  407. 
Judgment  on  tiie  verdict* 

JunaoDiT  €V  SiSTEB  Skati»  CovouTSivmnBn  or:  See  HmrUm  t.  OriUk* 
fddj  65  Am.  Deo.  701,  and  prior  oaaes  cited  in  note  704;  and  lee  the  prind- 
pal  case  dted  in  Hendencn  y.  Stanford,  105  Mass.  506,  to  the  point  that 
snoh  judgments  are  not  oondiisive  unless  the  court  had  Juriadiotton  of  the 
person  by  aerrioe  ol  prooess. 

SncviaB  ov  Fbooiss  ok  Foxxiok  Gobpoiuxioiib  and  ooostitntioiiality  of 
laws  providing  for  aerrioe  in  saoh  oases  on  the  agent  of  the  oofporation  within 
the  state:  See  note,  collecting  many  oases  on  this  subject,  to  Hampton  y. 
Wmn,  66  Am.  Dec  121,  122;  and  see  MerrUi  r,  NewBngkmd  Im,  Oa,,  lOS 
HntT  S48»  oiting  the  principal  case  on  this  point. 


MoCbea  v.  Mabsh. 

[IS  0a4T,  sii.] 

Ttaussa  T^OKRMi  Mbbilt  Kkvooablb  Licmnm  lo  Eima  Pabv  ov  Tmu- 
•am  SraCDlBD  upon  it|  and  if,  before  the  holder  has  entered,  the  li* 
oansory  with  no  more  f oroe  than  is  neoeesary  for  the  pnipose,  preYents 
him  from  entering,  he  cannot  majntain  an  action  of  tort  for  the  exdnsioD, 
though  he  might  In  an  action  of  contract  recover  the  money  paid  by  him 
for  the  ticket^  and  all  damages  which  he  sustained  by  breaoh  of  the  con- 
tract implied  by  the  sale  and  delivexy  of  the  ticket. 

Tort  for  forcibly  excluding  the  plaintiff  fipom  a  theater,  after 
he  had  bought  at  the  box-office  and  offered  at  the  door  one  d 
the  usual  ''dress^nrole"  tickets,  his  admiasian  being  refused  on  a» 
eount  of  his  color. 

J.  A.  AndrmOf  for  the  plaintiff 

ML  Fm  DtmmU  and  X.  &  Cragm,jun.f  £or  the  defimdani 
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By  OcfOTtf  Mktgaxf,  J.  It  was  oonectlj  ruled  at  the  trial 
tfiat  the  pkintiff  could  not  maintain  this  aotion,  and  that  hii 
remedjy  if  anj,  was  bj  an  action  of  contract  We  therefore 
need  not  express  an  opinion  concerning  any  of  the  other  rolings. 

Assnming  that  the  plaintiff,  by  purchase  of  the  ticket  from 
the  defendant,  obtained  permission  to  enter  the  fkmily-drcle  in 
the  Howard  Athensum  in  his  own  person,  and  occupy  a  place 
tbere  during  the  exhibition,  and  yet  it  was  ''only  an  executorj 
contract"  It  was  a  lioense  legally  revocable,  and  was  revoked 
before  it  was  in  any  part  executed.  After  it  was  revoked,  the 
plaintifTs  attempts  to  enter  were  unwarranted,  and  the  defend- 
ant rightfully  used  the  force  necessary  to  prevent  his  entry. 

According  to  the  decision  in  Wood  v.  LeadbiUer^  13  Mea.  4 
W.  838,  even  if  the  plaintiff  had  been  permitted  to  enter  th^ 
family-circle,  the  defendant  might  have  ordered  him  to  leave  it, 
at  any  time  during  the  exhibition,  and  upon  his  refusal,  might 
have  removed  him,  using  no  unnecessary  force.  The  doctrine 
of  revocable  licenses  was  there  thoroughly  discussed,  and  the 
authorities  analyzed,  by  Mr.  Baron  Alderson,  and  the  case  of 
Tayler  v.  Waters,  7  Taunt  374,  and  2  Marsh,  551,  was  overruled. 
See  also  Adams  v.  Andrews,  15  Ad.  <k  EL,  N.  S.,  296;  X^ey  v. 
Henderson,  17  Id.  574;  Bridges  v.  PwroM,  1  Dev.  k  B.  492; 
Foot  V.  New  Haoen  etc  Co.,  23  Conn.  214;  Jamieeon  v.  MiUemannf 
3  Dner,  255. 

The  plaintiff  is  doubtless  entitled  to  recover,  in  an  action  of 
contract,  the  money  paid  by  him  for  the  ticket^  and  all  l^gal 
damages  which  he  sustained  by  the  breach  of  the  contract  im- 
plied by  the  sale  and  delivery  of  the  ticket 

Exceptions  overruled. 

Law  Rilatiko  to  Thxatxbs  and  Pubuo  Places  ov  AirD8iiixiiT.^-ThMe 
are  certain  roles  of  law  affecting  theaters  and  paUio  plaoes  of  amusement 
It  is  said  that  the  Uw  has  always  gmdgingly  tolerated  the  stage,  bat  In 
Tanner  v..  Trustees  of  Albion,  5  Hill,  121,  Judge  Ooweo,  in  <^ia^— t«g  play- 
honaee,  quotes  Hawkins,  who  says:  "Flay-hooses  were  originally  institated 
for  the  landable  design  of  recommeiiding  virtue  to  the  imitation  of  the  people, 
and  exposing  vice  and  folly."  It  is  the  purpose  of  this  note  to  disoiias  this 
subject  so  far  as  it  reUtes  to  the  rights  of  persons  frequenting  such  plaoes^ 
and  of  aoton,  pUywrights,  and  managers  therein. 

LioufsiNo  or  PiAois  or  Amussicent.— The  requirement  of  a  lioense  for 
theaters  or  plaoes  of  amusement  and  exaction  of  a  fee  therefor,  are  suslaiii* 
able  as  a  legitunate  exercise  of  the  taxing  power  of  a  state,  and  also  as  part 
of  its  pdioe  r^guktions.  This  power  is  properly  delegated  to  munioipal  oor- 
porations,  and  charters  frequently  confer  power  to  "lioense  and  regulate^"  or 
"lioense,  regulate^  and  tax,"  certain  avocations  and  employments,  and  ts 
"tax  and  restrain"  or  "prohibit"  exhibitions,  shows,  plaoes  of  amnssmsn^ 
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And  the  lika^  and  nnleM  there  li  some  specifio  limitatioii  on  the  li^Utnre, 
■noh  proTuions  are  oonstitntional:  1  Dillon  on  Man.  Corp.,  3d  ed.,  aecs.  867, 
S0O,  and  cases  there  cited.  Under  proper  provisions  in  the  charter,  cities 
may  reqnire  theaters  and  places  of  amusement  to  obtain  a  license  before  giv- 
ing performances,  and  the  restrictions  under  which  snch  licenses  are  granted 
are  not  confined  to  fixing  the  time  and  place  of  exhibitions,  or  other  ordinary 
police  regnlations,  bat  the  manicipaliiy  may  exercise  the  taxing  power  as  a 
means  to  effect  the  object  of  regolating  snch  places  of  amosement:  Hodges  v. 
Mayor,  2  Hamph.  61;  Boston  v.  Schqftr,  9  Pick.  415;  and  the  exercise  of 
sach  power,  it  is  said  in  the  latter  case,  is  pecaliarly  proper  in  these  cases, 
as  towns  are  pat  to  the  expense  of  preserving  order  in  sach  places,  and  shoald 
h6  indenmified  therefor.  The  fact  that  money  realised  by  a  license,  or 
fine  for  failore  to  pay  the  lioense,  is  disposed  of  by  payment  to  a  society  for 
the  reformation  of  javenile  offenders  does  not  render  the  ordinance  levying  the 
license  void,  on  the  groand  that  it  is  a  tax  of  an  ordinary  occapation  for  the 
benefit  of  a  private  society;  the  manidpality  has  power  to  reqoire  the  license 
fee,  which  becomes  its  property,  and  it  may  dispose  thereof  as  seems  proper: 
WaUaek  v.  Mayor,  6  Thomp.  ft  O.  310.  A  statate  reqiiiring  a  lioense  for 
pablio  shows  does  not  apply  to  dsaoing-sohoolB,  thoogh  an  admission  fee  is 
dhaiged:  CommonweaUh  v.  Cfee,  6  Cosh.  174;  nor  will  a  lioense  to  keep  a 
theater  protect  an  exhibition  of  feats  of  legerdemain,  or  sleight  of  hand:  Jacko 
V.  Stale,  22  Ahi.  73. 

Rights  ov  Sfictatobs  ob  Persons  AmNDnio  Thbatibs  or  PLaon  ov 
AMUsmNT. — This  head  may  be  considered  with  regard  to  the  rights  of  per- 
sons to  fyiw^ifSft",  and  being  admitted,  as  to  their  right  to  a  seat,  or  to  a  par- 
tumlar  seat;  and  secondly,  with  regard  to  the  oondact  of  the  aadienoei 

BigkU  to  Admisrionandto  Seal—Bights  qf  Tieket-hoiders.'^The  right  of  a 
ticket-holder  at  a  place  of  amusement  or  theater  is  generally  held  to  be  a 
simple  license  to  be  present  and  to  witness  the  performance,  and  though  the 
question  has  not  often  come  into  court  for  adjudication,  the  result  of  the 
decisions  seems  to  be  that  the  lioense  is  revocable,  and  subject  to  the  control 
of  the  proprietor.  The  earliest  case,  Tayler  v.  Waters,  7  Taunt.  373,  does 
not  seem  to  have  so  held.  This  was  an  action  against  the  door-keeper  of  an 
qpera-house  for  denying  admission  to  plaintiff,  who  was  the  holder  of  a  ticket 
purporting  to  give  him  entrance  for  twenty-one  years.  Plaintiff  became  the 
holder  of  the  ticket  in  1799,  and  was  not  interrupted  in  his  ri^t  of  entranoe 
till  1814,  when  he  was  denied  admission.  The  oourt  held  that  the  ticket  was 
a  license  irrevocable  to  permit  the  plaintiff  to  enjoy  certain  privileges,  and 
that  he  was  entitied  to  exercise  the  license,  and  to  maintain  the  action  for 
damages  arising  from  his  exclusion  from  the  opera-house.  But  the  doctrine 
above  set  out  was  supplanted,  and  the  decision  in  Tayler  v.  Waters  overruled 
by  Wood  V.  LeadbUier,  13  Mee.  ft  W.  387.  In  the  latter  case  the  owner  of 
land  on  which  was  a  stand  for  the  spectators  at  a  horse-raoe  sold  a  ticket  to 
plsintiff  to  enter  and  witness  the  race.  Before  the  race  was  over,  without 
misoonduot  on  the  part  of  the  plaintiff,  or  tendering  him  back  the  admission- 
fee,  the  owner  ordered  him  to  leave  the  premises,  and  afterwards  removed 
aim;  it  was  held  that  his  ticket  was  a  mere  lioense  which  was  revocable,  the 
oourt  being  of  opinion  that  although  a  lioense  founded  upon  and  necessary 
to  the  enjoyment  of  a  grant  would  be  sustained  by  the  interest  given,  yet 
this  was  only  true  where  there  was  a  valid  grant,  and  did  not  apply  to  an 
Qtal  license,  which  would  be  equivalent,  if  executed,  to  an  estate  or  easement 
in  the  land  to  which  it  related;  that  as  the  right  which  the  ticket  purported 
to  give,  of  entering  on  the  raoe-oourse  and  remaining  there  during  the  oos- 
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tmnanee  of  tlie  racas,  was  virtaally  an  easement  wluch  oonld  not  be  granted 
without  *  deed,  the  license  was  not  sostained  by  an  interest,  and  might  ooii- 
seqnently  be  revoked  at  any  time.    The  principal  case  follows  and  ia  baaed 
on  this  decision,  as  is  also  tiie  case  of  Burton  v.  Skerpf^  1  Allen,  133,  wbera 
the  principal  case  is  cifced.    The  conrt,  in  the  latter  case,  say  that  "  the  sala 
of  a  ticket  of  admission  to  a  concert  is  only  a  revocable  license  to  the  pur- 
ehaser  to  enter  the  bnOding  in  which  it  is  given,  and  to  attend  the  perform* 
ance,  and  if  revoked  before  the  performance  has  commenced,  and  before  he 
has  taken  his  seat  to  which  the  ticket  entitled  him,  and  he  remains  therein 
after  notice  of  the  revocation,  and  refuses  to  depart  npon  request,  he  becomea 
a  trespasser,  and  may  be  removed  by  the  use  of  force  necessary  for  that  pur- 
pose; and  his  only  remedy  therefor  is  by  an  action  npon  the  contract.''    In 
the  case  of  Drew  v.  Pter^  93  Pa.  St.  236,  a  negro  and  his  wife,  who  had  pur- 
chased tickets  of    admission,    and   reserved  seat3  in  defendant's  theater, 
were  refused  admission,  and  forcibly  ejected.    Having  thereafter  brought  an 
action  on  the  case  for  damages,  it  was  held  that  such  action  was  in  the  proper 
form  to  recover  the  price  of  the  tickets,  and  the  loss  oocasioned  the  pbuntiflT 
by  his  wife's  illness,  including  all  expenses  which  he  was  put  to  in  conse- 
quence thereof.    In  McOovemy  v.  Staples,  7  Alb.  L.  J.  219,  however;  it  wa» 
held  that  an  action  for  assault  and  battery  would  lie  for  expulsion  from  fair- 
grounds.    The  plaintiff  had  paid  the  regular  entrance-fee  to  the  grounds,  and 
had  then  taken  a  seat  on  a  platform  which  had  been  reserved,  and  on  which 
an  extra  charge  had  been  made.    The  evidoice  showed  that  plaintiff  did  not 
know  of  the  extra  charge,  and  failed  to  show  a  demand  on  him  therefor;  and 
the  court  held  the  plaintiff  was  ri^^tfully  in  such  place  if  he  did  not  know 
«f  such  charge,  and  until  demand  made  of  him  he  could  not  be  removed. 

1.  Seats.— If  the  proprietor  of  a  theater  advertises  the  price  of  reserved 
■eats  for  certain  performances,  and  then  refoses  to  sell  certain  seats  demanded^ 
though  not  already  sold,  he  is  not  liable  to  an  action  therefor:  Pearce  t. 
Bpautding,  12  Mo.  App.  141.  A  visitor  at  a  theater  or  other  place  of  smnae- 
ment  is  entitled  to  a  seat  His  right,  however,  depends  to  some  extent  on 
the  character  of  his  ticket  If  for  a  reserved  seat,  he  has  a  right  to  that  par- 
ticular seat  U  not  reserved,  then  to  any  one  he  may  find  unoccupied,  and 
which  had  not  previously  been  sold  to  another;  (hmmtmweaKh  v.  PoweQ,  39 
Leg.  Int.  100;  S.  0.,  10  Phila.  180.  So  in  Drew  t.  Peer,  93  Pk.  St  238,  it  ia 
held  that  persons,  as  purchasers  and  holders  of  tickets  for  particular  seats, 
have  more  than  a  mere  revocable  license;  "their  right  being  more  in  the  na- 
ture of  a  lease,  entitling  them  to  peaceable  ingress  and  egress,  and  exdnsive 
possession  of  the  designated  seats  during  the  performance"  for  which  the 
tickets  call.  The  neglect  of  the  proprietor  of  a  theater  to  mark  a  seat  **  taken  * 
oan  give  a  stranger  no  right  to  a  seat  which  had  already  been  purchased  by  a 
third  party;  and  if  one  taking  a  seat  so  sold  is  informed  that  it  has  been  sdd, 
and  is  offered  a  seat  equally  good,  which  he  refoses  to  take,  force  in  remov- 
ing him  from  the  reserved  seat  is  not  an  assault  or  battery:  CommonwedUH  v. 
Powell,  aupra.  An  act  passed  1^  the  legislative  assembly  of  tiie  District  of 
Columbia,  providing,  in  substance,  *'that  no  tiieater  proprietor  shall,  after 
the  theater  is  open  for  reception  of  spectators,  sell  tickets  so  as  to  reserve- 
particular  seats,  or  to  mark  or  describe  as  reserved  or  taken  any  seats  which 
have  not  been  reserved  by  sale  of  the  tickets  therefor  previous  to  tiie  opening 
of  the  exhibition  or  ooounenoement  of  the  perfwmanoe,"  is  vnconstitotional, 
and  amounts  to  vexatious  and  unlawful  intetferenoe  with  property  li^btir 
IHttrkt  <2^  Oohumhia  v.  SaoUle,  1  McArthur,  681.  If  persons  are  told  on  enter* 
Jng  a  theater  there  is  room,  when  in  fact  there  is  not,  their  proper  ooitrse  is  i» 
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leave  the  theater  and  demand  a  retom  ol  their  money;  and  Mioh  pefwui 
not  jcutified  in  getting  into  »  private  box  in  the  theater  thanCor,  and  if  they 
do,  the  proprietor  may  remove  thflm,  naing  neoeaiaTj  fane  therefor;  Lewh  r. 
AmM,  4  Gar.  ft  P.  364. 

2.  Civil  Bi^ti  Bill. — Congnai  attempted  to  regulate,  among  other  things, 
the  right  of  equal  enjoyment  by  all  peraona,  of  theaters  and  plaoea  of  amnae' 
menty  and  in  porsnanoe  of  the  thirteenth  and  fourteenth  amendments  to  the 
federal  constitntbn  passed  the  civil  rights  bill,  which  provided  "that  all 
persons  shall  be  entitled  to  full  and  equal  enjoyment  of  the  aooommodationa, 
advantages,  and  facilities  and  privileges  of  inns,  pablio  oonveyanoes,  theaters, 
and  other  plaoes  of  pablio  amusement,  ....  and  appUoable  alike  to  citLsena 
of  every  race  and  color,  regardless  of  any  previous  condition  of  servitude: 
18  U.  a  Stats,  at  Large,  335.  In  UnUed  Statei  v.  Newcomer,  11  PhihL  519, 
«nd  Oiml  Bights  BiU,  1  Hughes,  541,  this  bill  was  considered  and  disonssed, 
and  in  the  former  case  was  held  oonstituticnal;  but  in  the  OhU  Bighie  Ccuee, 
109  U.  S.  3,  which  were  five  cases  tried  together,  two  of  ^^ch  were  for  ex- 
clusion of  negroee  from  theaters  on  the  ground  of  their  color,  the  act  is  declared 
unconstitutional,  and  the  attempt  to  secure  to  all  citiaens  equal  accommoda- 
tion at  places  of  amusement  held  not  to  be  within  the  power  of  cc^gresi^ 
the  decision  being  baaed  on  the  ground  that  the  denud  of  equal  aooommoda- 
tion  does  nob  impcee  any  badge  of  servitude  or  slavery  on  the  person.  Bui 
see  dissenting  opinion  of  Harlan,  J.  « 

The  states  might  pass  such  laws,  but  if  a  ticket  to  n  theater  is  but  a  revo- 
cable license,  they  would  be  of  little  e£fect|  as,  if  the  theater  proprietor  desired 
to  exclude  colored  penons  he  might  do  so  merely  by  revoking  the  lioense, 
and  it  would  be  impossible  to  determine  whether  it  was  revoked  by  reason 
of  "race,  color,  or  previous  condition  of  servitude  :**  See  CfhU  Bights  BiH 
1  Hughes,  541,  Drew  v.  Peer,  93  Pk.  St.  238;  and  the  principal  case. 

Conduct  qf  Awiknce, — Ohief  Justice  Tmdal  said,  in  Chegory  v.  Brtmsudck^ 
1  Oar.  ft  K.  23:  "  The  law  on  this  subject  lies  in  a  narrow  compass.  There  is 
no  doubt  that  the  puUio  who  go  to  a  theater  have  the  right  to  express  their 
free  and  unbiased  opinions  of  the  merits  of  the  peif onners  who  appear  upon 
the  stage.  At  the  same  time,  parties  have  no  r^t  to  go  to  the  tiieater  by  a 
preconcerted  plan,  to  make  such  a  noise  that  an  actor,  without  any  judgment 
being  formed  on  his  performance,  should  be  driven  from  the  stage  by  such 
n  scheme,  probably  concocted  for  an  unworthy  purpose."  A  similar  role  is 
mentioned  in  Bishop's  Criminal  Law,  vol.  2,  7th  ed.,  sec  308,  and  notes; 
where  the  language  of  Bushe,  0.  J.,  in  Bex  v.  F<n^)eSj  Craw,  ft  D.  157,  is 
quoted  as  follows:  "The  ri^ts  of  an  audience  at  a  theater  are  perfectly 
well  defined.  They  may  cry  down  a  play  or  other  performance  which  they 
didike,  or  they  may  hoot  or  hiss  the  actors  who  depend  upon  their  approba- 
tion or  their  caprice.  Even  that  privilege,  however,  is  confined  within  its 
limits.  They  must  not  break  the  peace  or  act  in  such  a  manner  as  has  a 
tendency  to  excite  terror  or  disturbance;  their  censure  or  approbation,  although 
it  may  be  noisy,  must  not  be  riotous.  That  censure  or  approbation  must  be 
the  expression  of  the  feelings  of  the  moment;  for  if  it  is  premeditated  by  a 
number  of  penons  confederated  beforehand  to  cry  down  even  a  performance 
or  an  actor,  it  becomes  criminaL  Such  are  the  limits  of  the  privilege  of  an 
Audience,  even  as  to  actors  and  authors."  In  CRffcrd  v.  Brandon,  2  Camp. 
358,  it  was  held  that  spectators  had  no  right  to  create  a  disturbance  because 
the  prices  of  admission  are  exorbitant^  and  in  this  regard  Lord  Mansfield 
eays:  "Theaters  are  not  absolute  neoeasaries  of  life^  and  any  ^Mrson  may 
stiqr  away  who  does  not  approve  of  tiie  manner  in  which  they  are  managed. 
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U  the  piioet  of  ftdminon  are  imreaaosiAble^  the  eTil  will  core  itaelf.  People 
will  not  go;  and  the  proprieton  will  be  rained  iinleai  they  lower  their  d»- 
Biendi.  Bot  the  pioprietore  of  a  theater  have  a  right  to  masiage  their  piop- 
ertj  in  their  own  way,  and  to  fix  what  prioee  of  admiaaioa  thoy  think  most  to 
tb^  own  advantage."  There  does  not  seeot  to  have  been  any  daoininn  of  the 
Amerioan  oouts  upon  this  sabjeot 

COMTRAOn  BKFWBBT  ACXOBS  AlTD  MaiT  AOSBS,  JSWWEOt  AM1>  SlIVOBGBtEIT 

Of. — ^The  question  has  often  oome  before  the  ooorts  as  to  howr  far  an  actor  can 
be  compelled  to  perfonn  his  oontraot  to  play  for  a  ■oaaon.      Story  says  that 
equity  will  not  indirectly  enf oroe  speoifio  perfonnanee  of  a  oootzact  for  per^ 
soual  servioes,  bat  that  a  suit  at  law  for  damages  on  a  broken  contract  to 
perform  will  lie:  2  Story's  Eq.  Jur.,  12th  ed.,  seo.  153,  and  noteo.     It  was 
fonnerly  held  that  in  cases  of  contracte  for  theatrical  or  operatio  performanoes 
a  ooort  of  equity,  having  no  power  to  compel  performance  of  acts  required, 
would  not  interfere  by  injunction;  Sanqitirioo  ▼.  BenedHHf  1  Harb.  315;  Bur^ 
fon  V.  ManhaU,  4  Gill,  487.    The  Eugliah  authorities  seem  to  hold  that  whore 
there  is  a  contract  to  perform,  which  contains  a  negative  stipvilation  not  to 
perform  elsewhere,  the  courts  will  roitrain  an  actor  from  performing  at 
another  theater  during  the  existence  of  the  first  engagement.  Ketnble  v^  ^eam, 
6  Sim.  333,  and  Kimberly  v.  Jennys,  Id.  340,  decide  to  the  contrary;  bat 
these  cases  have  been  overmled.    A  leading  Kngliah  case  is  Lunde^  v.    Waff- 
ner,  1  Be  G.  M.  &  Q.  604.    Defendant  having  entered  into  a  contract  to 
sing  for  a  period  of  three  months,  engaging  *'not  to  use  her  talents  at  any 
other  theater"  without  plaintiffs  consent,  broke  the  contract,  and  engaged 
to  sing  at  another  theater.    An  injunction  to  restrain  her  from  mng^lg  at  the 
latter  theater  was  asked  for  and  granted.    The  oase  of  Montague  v.  Ftoekton, 
I*  R.  16  Eq.  189,  is  a  much  stronger  case.    An  actor  accepted  an  engagement 
to  perform  at  plaintifiTs  theater.    The  contract  contained  no  negative  stipnla- 
tion,  but  the  court  granted  an  injunction  to  restrain  the  actor  from  perfonn* 
ing  at  another  theater,  saying  "  an  engagement  to  perform  for  nine  months  at 
theater  A,  is  a  contract  not  to  perform  at  theater  B^  or  at  any  other  theater 
whatever."    FeMer  v.  Mcntgomery,  33  Beav.  22,  was  a  case  in  which  there 
was  a  negative  stipulation,  but  as  the  manager  had  by  contract  agreed  to  cast 
defendant  for  a  play,  and  in  failing  to  do  so  had  broken  Ids  contract,  the  ooort 
refused,  of  course,  to  enforce  it  against  the  actor.    From  the  case  of  Mantofftie 
Y.  Flockton,  eupra,  it  seems  that  the  courts  will  even  allow  relief  though  the 
contract  of  service  or  employment  contains  no  negative  or  restrictive  olaaes^ 
if  such  negative  element  may  be  fairly  presumed  or  implied.    Lord  St.  Leon- 
ard, in  LtinUey  v.  IToj^fner,  tupra,  says:  "  These  cases  consist,  not  of  two  cor- 
relative acts  to  be  done,  one  by  the  plaintiff,  and  the  other  by  the  defendant» 
but  of  an  act  to  be  done  by  the  defendant  alone,  to  which  is  superadded  a 
negative  stipulation  on  her  part  to  abstain  from  the  commission  of  any  act 
which  will  break  in  upon  her  affirmative  covenant,  the  one  being  anciOazy  to» 
concurrent  and  operating  together  with,  the  other.    The  agreement  to  sing  for 
the  plaintiff  during  three  months  at  his  theater,  and  during  that  time  not  to 
sing  for  anybody  else,  ie  not  a  correlative,  it  is  in  effect  one  contract.    The 
engagement  to  perform  for  three  months  at  one  theater  must  necessarily  ex- 
clude the  right  to  perform  at  the  same  time  at  another  theater."    See  also 
Wd)9ter  ▼.  DUlon,  3  Jur.,  N.  a,  432. 

The  earlier  American  cases  held  that  under  a  oontraot  for  theatricsl  or 
operatio  performanoes  a  court  of  equity,  having  no  power  to  oompel  the  per- 
formance o^  the  acts,  would  not  interfere  by  injunction:  Sattqukieo  ▼.  Bsae- 
dUU,  1  BarK  315;  Burton  ▼.  ManhaU,  4  Gill,  487;  BambUn  v.  IHnntford,  % 
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Bdw.  Gh.  529.  The  omm  are  oonfliotiiig^  but  fhe  IsHer  otiei  hold  In  the 
doctrine  that  where  the  oontimot  containa  a  negatiTO  oUnae,  the  relief  by  in- 
Janotion  ahould  be  granted:  2  High  on  Injnnctiona,  2d  ed.,  aeoa.  1163,  1164. 
Where  damagea  oan  be  obtained,  whioh  will  be  adequate,  aooh  relief  will 
of  ooorse  be  denied;  bat»  aa  we  aaid  in  WUUb  ▼.  JTayef,  11  Abk  Pr.,  K.  S., 
167,  "where  a  manager  ia  deserted  in  the  middle  of  a  aeaaon,  a  resort  to  an 
action  at  law  for  damagea  mnat  often  fail  to  afford  adequate  oompeoaation." 
Where  an  aotor  breaka  an  eogageraent  at  one  theater  and  goea  over  to  the 
rival  eataUiahment  in  the  aame  dty,  an  injnnotion  ought  to  be  granted:  i>a/y 
V.  Smith,  38  N.  Y.  Saper.  Ot  158;  Hayes  ▼.  WUSa,  11  Abb.  Pr.,  K.  S.  167;  bat 
in  OaldweU  ▼.  CZfae,  8  Mart,  K.  8.,  684,  iHiere  there  waa  no  negatiTe  atipa- 
lation,  an  injnnotion  was  denied.  In  BuUer  ▼.  OoOeCA,  21  How.  Fr,  165,  which 
waa  an  applioation  for  an  injonotiont  the  agreement  being  simply  to  danoe  at 
plaintiff's  theater,  or  where  he  ahoold  preaoribe,  and  the  oontraot  contained  no 
negatiye  danaes,  the  oonrt  in  denying  an  injunction  aaid:  *'I  am  nnwilling 
to  hold,  and  do  not  think  I  am  bound  to  hold,  where  there  are  no  clear 
and  absolnte  n^gatiTe  stipnlationa  on  the  part  of  the  party  apon  the  anbject, 
involving  in  part  the  exercise  of  intelleetaal  qualities,  and  a  special  caae  id 
the  impossibility  or  great  diffioolty  of  measnring  damages  is  presented,  that 
the  joriadiotion  to  forbid  the  violation  of  anch  oovenanta  doea  not  eziat;  bnt 
the  present  case  ia  not  one  of  each  a  character,  and  an  injunction  ahould  be 
refused."  Where  no  apparent  damage  could  result  from  performances  at 
another  theater,  as  where  that  of  the  contracting  manager  was  not  yet  built, 
and  woald  not  be  for  some  time,  an  injunction  waa  refused:  De  Polo  v.  86hlk€, 
7  Bobt.  280.  So  where  an  opera-singer  had  engaged  to  slug  at  a  certain 
theater,  and  not  elsewhere,  and  before  the  time  of  performance  made  an 
engagement  to  go  to  Havana  to  perform,  and  intended  to  violate  the  contract, 
the  court  would  not  interfere,  because  there  had  been  no  breach  of  contract, 
the  time  for  performanoe  of  the  contract  not  having  arrived:  Da  ShaJMU 
▼.  OorseUi,  4  Peige,  264 

Breach  of  Oontraet  by  Theairkal  Jitmager.-^ln  Lacy  v.  Henek,  12  Gin. 
L.  BoL  209,  the  following  points  are  ruled:  "  A  mandatory  injunction  will  not 
be  granted  to  enforce  the  perfotmance  by  the  lessees  and  managers  of  a  theater, 
of  a  contract  for  the  uae  of  such  theatw  and  the  aervicea  of  such  manager  and 
subordinates,  for  the  period  of  one  week,  in  and  about  the  production  of  a 
play  contracted  to  be  given,  for  the  reaaon  that  the  supervision  of  such  per- 
sonal services  by  the  officers  of  the  court  would  be  impracticable,  fiat  in 
such  case,  where  the  contract  ia  plain  and  the  proposed  breach  not  disputed, 
the  court  will  enjoin  the  defendants  from  assisting,  advertising,  or  m^wging 
any  other  play,  or  from  putting  their  theater  to  any  other  uae  than  the  prodno- 
tion  of  plaintiffs  play,  during  the  period  covered  by  the  contract." 

In  an  action  to  recover  damages  for  wrongful  dismissal  of  an  actress,  where 
the  facta  were  that  the  plaintiff  had  agreed  to  play  in  a  new  piece  about  to  be 
produced,  to  commence  on  a  certain  day  and  continue  for  three  mnm^ii*^  but 
before  the  time  of  performance  became  ill  and  waa  onable  to  appear  on  the 
opening  night,  and  thereafter  for  some  time,  it  waa  held  that  the  plaintifl'a 
Inability  to  perform  on  the  opening  and  early  performanoea  went  to  the  root 
of  the  contract,  and  juatifled  the  defendanta  In  rescinding  iti  Pntfffinf  v. 
8pkr$,  L.  B.  1  Q.  B.  Div.  4ia 

Lriba&t  Pbofkbtt  nr  Platb  ajtd  Law  ton  Piatwbiobts.— For  a  full 
diacnssion  of  the  law  conoeming  literary  property,  and  rights  under  copy- 
i%ht,  aee  Mocgaa  on  literature,  and  Drone  on  Copyright.  The  space  for 
note  will  only  permit  a  general  discussion  of  the  law  concerning  play- 
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wrig^tiL  Th«  antiiior  of  a  play,  like  the  author  of  any  other  literary  pfodao* 
tion,  hu  by  the  ooomioii  law  an  exdnsife  property  m  Us  vnpaUiahed 
mannsoripl  Bat  when  that  prodaetion  ia  unreservedly  puUiahed,  the  play  be- 
ooines  publio  properly.  The  question  thei«fore  arises  as  to  what  oonstitutss  a 
puUioation  of  a  play.  The  English  eases  following  are  often  oited  as  author- 
ity for  the  propositions  that  representation  of  a  play  is  not  puUioation,  sad 
that  reportfaig  a  play  from  memory  is  not  piracy.  The  deflnitioii  of  publica- 
tion in  these  esses  is,  however,  not  authoritative,  as  the  question  is  not  gennsas 
to  the  decisions.  MadUin  ▼.  Rkhardttm,  2  Amb.  694,  decides  that  the  publio 
representation  of  a  ]^y  by  its  author  will  not  authorise  another,  who  has  re« 
ported  it  stenographioally,  to  print  it  Goleman  y.  Waiken,  5  T.  R.  245^  d^ 
eided  that  reporting  a  play  from  memory  would  not  entitie  one  to  print  tiie 
pby.  IforTif  ▼.  KeUif,  1  Jae.  k  W*  461,  thou^  the  report  of  the  easo  ismesger, 
is  apparently  aa  authority  to  tiie  point  that  by  pubUe  petAiimaneo  of  a  pbqr, 
an  author  does  not  part  with  his  right  of  exclusive  repreoentation.  See  abo 
Mwrray  v.  ElUakm^  5  Bam.  ft  AR  657. 

The  Americsn  oases  conflict  somewhat,  and  tor  a  time  the  law  was  un- 
settled, but  the  later  cases  seem  to  be  decisive  and  are  followed.     In  JTeoM 
T.  WTieeUly,  9  Am.  Law  Beg.  33,  it  was  ruled  that  representation  on  the  stsgs 
was  pro  tanto  publication,  so  that  one  memoiixing  a  play  would  be  entitled  to 
produce  it    Keene  v.  KimbaU,  16  Gray,  545,  was  a  case  arising  out  of  tiis 
alleged  piracy  of  plaintiff's  play,  plaintiff  alleging  ownership,  but  making  no 
olaim  under  the  United  States  cop3rright  law,  resting  her  case  merely  on  her 
oommon-law  right.    The  court  say  that  "while  the  performance  of  a  play  is 
not  a  publication  which  will  prevent  the  proprietor  from  obtaining  a  copy- 
right, or  interfere  with  his  rights  to  resist  its  unanthorised  puUioation  by 
another,  it  has  been  settled  that  a  play  once  published  1^  its  autbor  may  be 
represented  on  the  stage  by  any  person,  without  infringement  of  the  author's 
right    The  literary  proprietor  of  an  unprinted  ]^y  oannoti  after  making  or 
eancticming  its  rq[»resentation  before  an  indiscriminate  audience,  maintain  aa 
objection  to  any  such  literary  or  dramatic  publication  1^  others  as  they  may 
be  enabled,  eithsr  directly  or  secondarily,  to  make  from  its  having  been  r»- 
tsined  in  the  memory  of  any  of  the  audienoa    In  other  words,  tiie  pubiie 
acquire  a  right  to  the  extent  of  the  dedication,  whether  complete  or  partial, 
the  prc^rietor  has  made  of  it  to  the  public."     This  language  was  quoted 
with  approval  in  Keme  v.  OlaHbe,  5  Bobt.  88.     In  Roberts  y.  Myers,  1  Bran. 
0>L  Gas.  698,  the  court  laid  down  a  different  doctrine,  and  maintained  that 
representation  on  the  stsge  is  not  publication.    Judge  Drummond,  in  Onme 
T.  Aiken,  2  Biss.  208,  adhered  to  the  latter  doctrine,  claiming  that  a  repre- 
sentation from  memory  was  in  itself  almost  impossible,  and  the  oourt  le- 
etrained  the  defendant  from  producing  the  play.    In  Paimer  v.  De  WUt,  2 
Sweeny,  630,  Judge  Monell,  following  the  last  case,  denied  that  there  existed 
any  right  on  the  part  of  an  auditor  to  reproduce  a  play  from  memory  against 
the  wishes  of  the  author,  and  that  no  notice  or  prohibition  against  repro- 
ducing it  need  be  given,  and  that  such  notice  would  have  no  effect  citiier  wsf. 
He  ssid  that  if  a  dramatic  woi^,  having  been  once  submitted  to  a  pubUe 
hearing,  is  to  be  deemed  published  so  as  to  take  away  the  proprietary  r^t» 
rnd  to  deprive  the  author  of  the  benefit  of  tiie  copyright  laws,  then  tiie  com- 
mon-law right  means  nothing,  snd  there  is  no  sudi  thing  as  property  in  lit- 
erary work.    This  ssme  case  went  on  appesltothe  court  of  last  resort  in  Hew 
York.    It  is  reported  as  Paimer  v.  DewiU,  in  47  N.  T.  532,  and  the  dedaion 
therein  is  regarded  as  settling  the  law  on  this  subject     The  authoritiBS  are 
iuUy  reviewed.     The  court,  per  Allen,  J.,  sajrs,  at  page  543:  "The  rights  of 
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«a  aaihor  of  dnauk  ia  hi*  oompontwn  are  twofold;  ho  it  «BlfliUd  Id  tho 
profit  arinng  from  its  performanM,  and  also  from  tho  «lo  of  tho  moaiucript 
oftor  printing  and  paUiahing  it  Leotana  and  playa  aio  not|  hj  their  poUio 
deUvory  or  porf ormanoo  in  tho  proaanoe  of  all  who  ohooao  to  attond,  ao  dodi* 
oatod  to  tho  paUio  that  they  can  be  printed  and  paUiahod  without  the 
anthor'a  permiaiion.  It  doea  not  give  to  the  hearer  any  title  to  the  nuum- 
•oripty  or  a  oopy  of  it,  or  a  right  to  the  oao  of  a  oopy.  The  mannaoript,  and 
the  right  of  the  anthor  therein,  are  still  within  the  protection  of  the  law, 
the  same  aa  if  they  had  never  been  oommnnioated  to  the  pablio  in  any  form. 
The  permiiuion  to  act  a  play  at  a  paUio  theater  does  not  amount  to  an 
abandonment  by  the  anthor  of  his  title  to  it,  or  a  dedication  of  it  to  tho 
pablia" 

Statutory  Ptay^hL  —  In  the  United  Statea  tlie  general  copyright  law 
protects  the  rights  of  anthers  in  plays,  where  the  statute  is  complied  withs 
fioe  U.  &  R.  8.,  sees.  41Ma-487L  Tho  statato  defines  what  is  tho  snbjoot  of 
oopyright:  Id.,  sea  498SI  Under  this  law,  tho  oonrts  have  held  that  a  play 
•mmonl  in  its  nataro  is  not  the  subject  of  oopjrright:  Shook  y.  Daly,  49  How. 
Pri  368;  MarUneUe  v.  Magwrt,  1  Abbi  Pr.  362.  Stage  directions,  tableaux, 
etc.,  haye  been  held  to  be  the  subject  of  oopyri|^t,  and  likewise  a  speotado 
in  the  nature  of  a  pantomime:  Id.;  Daley  ▼.  Paimer,  6  KUtchf.  257. 

Authof^s  Right  in  Playt  how  Loat^Trvn^er  ^.—Property  in  a  play  may 
be  forfeited  by  aoquieacenoe  in  its  wnlicfmsed  use,  but  to  forfeit  his  rights  such 
use  must  be  long  continued,  and  the  author  must  have  known  thereof;  Boud- 
cauU  y-  Wood,  7  Am.  Law  Keg.,  N.  S.,  550;  S.  C,  2Biss.  40;  Keeney.  Clarke^ 
6  Robt  66.  So  where  a  play  is  published  in  print  by  authority,  all  common- 
law  rights  in  it  are  lost:  Boueieamlt  r.  Wbod,  ntpra.  But  publication  with« 
oat  consent  does  not  work  a  forfeiture  of  tho  anthflr*8  rights:  Id.;  Orowa  t. 
Aikm,  2  fiiss.  208;  Palmer  y.  DelFiO,  2  Sweeney,  530;  &  a,  47  N.  Y.  532; 
Shook  V.  NeuendUyrff,  11  N.  Y.  Daily  Reg.  985. 

Literary  property  is  personal  and  may  be  transferred  by  parol:  Drone  on 
Copyright,  104.  license  may  be  granted  to  one  or  moro  persons  to  per- 
form a  play,  or  to  different  persons  for  difierent  portiona  of  territory:  RobarU 
T.  Myert,  1  Brun.  CdL  Caa.  698.  Whero  sereral  perB<Nia  aro  granted  an  ex- 
dusiYe  right  to  the  same  play,  he  who  has  the  better  right  will  be  protected! 
Shook  v.  DaXy,  49  How.  Pr.  366;  WaJllack  v.  Daly,  1  N.  Y.  W.  Dig.  198. 

Rtmtii/ufor  Infrinfftment. — The  common-law  remedies  for  violation  of  a 
play-right  were  t^  injunction,  discoYery,  and  account  of  profits:  Drone  on 
Copyright,  585.  By  statute  in  the  United  States  the  iairingament  of  copy- 
is  pudshod  by  certain  penaltiea:  U.  S.  B.  &,  seosu  496«i  4967. 


Penobscot  and  Kennebec  R  R  Co.  v.  Bartlett. 

[IS  OaAT,  244.] 

Whxrb  No  Plage  ov  Pkbiobmahcb  is  Msntiohxd  or  Cohtracf  made  in 
one  state  to  subscribe  to  shares  in  the  capital  stock  of  a  railroad  corpora- 
tion established  l^  the  laws  of  another  state,  and  having  its  road  and 
treasury  there,  the  contract  ia  to  be  performed  in  tlio  latter  state,  and  is 
to  be  oonstmed  by  the  lawa  thereof. 

UKWRirnur  or  Coiqion  Law  or  Another  State  mat  be  Protrd  in  Mazee 
under  the  revised  statutes,  c  94,  sec  60,  by  parol  eridence;  and  cita- 
Ajl  1>Ba  yoL.  LZn— 48 
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Ooimuio*  10  "Takb  ahd  nud"  Gnezuir  Nuioai  of  ftHiTW  m  Ihi 
oipitel  sloek  of  ft  nifaottd  ontponitifln  ootaJnliihml  In  MaliM^  wfaiali  b*  ili 
oliartor  !■  to  oonuil  of  nol  Imb  than  four  tboonnd  nor  mora  tfaan  ta 
thowMiwl  ahant,  on  oondition  that  ''tha  ooq^ontion  may  org/uoMib  vlnn 
lonr  thonaanil  aharea  ahall  haTo  boon  aabaoribed«  bnt  no  oontnci  te 
bgilding  and  oomplating  tha  road  ahall  be  antered  into  until  aevta 
thonaand  aharaa  haTo  bean  anbaeribad,**  the  liabifi^  of  tiio  anbooibtf 
attaobaa  wb«n  four  ihooaand  aharaa  havo  bean  anbaoribod.  and  tiie  ooi^ 
poration  baa  oigudaad  and  paaied  a  Tota  to  diapoaa  of  the  reaidnn  of  tha 
atoek  anthoriaad  by  tha  chartar,  though  no  vota  ia  paannd  fixing  tha 

tof  ^^  "^^wA  majA  tha  tan  thonaand  aharaa  haw  i*«^ 


Acnov  for  ■iwwinftnti  on  contrMt  to  ''tnka  and  SSV  a 
tain  number  of  ahaiai  of  stock  in  a  corpontion.    The  fiMsto  V 
■taidd  in  tho  opinion* 

H.  W.  Pmm  and  0.  D.  ParUr,  for  the  plnintifk 

0.  B.  Fik9  and  2>.  TkoBOitt,  for  tho  dflfimdnntib 


By  Omrt^  Bigklow,  J.    We  have  not  deemed  it  neoeaHoy  to 
determine  whether  the    oontract    of   sabecription    on  which   the 
plaintiffii  rely  would  be  valid    and    Winding  imdar  the   laws  of 
MaasachoaettSy  becanae  we  are  of  opinion  that  the  validity,  oUi- 
gation,  and  interpretation  of  the  oontract  most  be  governed  bj 
the  law  of  the  state  of  Maine.    Although  the  contract  was  made 
in  Boston,  that   ia,  it    waa   ezeonted  by    the   defendanta    hefe^ 
and  no  place  waa  designated  in  express  tenna  for  its  perfonn- 
ance,  yet  in  order  to  ascertain  and  detannine  the  law  by  which 
it  is  to  be  interpreted  and  governed,  we  most  look  at  its  nature 
and  character,  the  purpose  for  which  it  waa  made,  and  the  ob- 
jects intended  to  be  aocompliahed  by  it    This  is  the  only  mode 
by  which  we  can  judge  accurately  of  the  intent  of  the  pardes 
and  anive  at  a  oonrect  conclusion  on  the  question  whether  the 
contract  was  to  be  performed  at  the  place  where  it  was  made  or 
in  another  place,  subject  to  a  different  jurisdiction,  and  where  a 
different  rule  of  interpretation  may  prevail    In  the  case  at  bar, 
we  cannot  doubt  that  the  place  of  performance  of  the  contract 
was  in  the  state  of  Maine,  and  that  it  was  so  understood  and 
intended  by  the  parties.     It  waa  a  contract  of  subscription  to 
the  capital  stock  of  a  railroad    corporation,  estaUiahed  by  the 
legisUture  of  that  stata    The  road  to  be  constructed  under  the 
authority  of  the  charter  waa  located  whoDy  witiiin  the  Umits  of 
that  state.    The  duties  of  the  officers  of  the  corporation  were  to 
be  chiefly   performed  there.     Its  capital  stock  was  to  be 
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expended  end  ite  traawiiy  to  be  there  litaAted.  AMtoq^  hj 
the  tenns  of  tbe  diarter  tbe  earpoxmtion  wu  wnHhatimd  to  open 
books  of  sabeoripiioii  to  ibi  otpitel  wlbotk  in  tbe  dtim  of  Salem 
uid  Boston,  as  wdl  as  in  tbe  sbite  of  Haine^  tbsva  is  no  pro- 
▼ision  designatfaig  tbe  ftaed  wbtn  tbe  payment  of  snob  sab- 
Boriptions  was  to  be  mada  It  being  a  foraign  oocpoimtion, 
established  for  koal  pnipoeesy  we  tbink  tbe  neoesHuy  implica- 
tion is  that  payment  was  to  be  made  in  the  state  by  whose  laws 
the  corporation  was  estaWished,  and  where  its  bosmess  was  to 
be'  carried  on  and  its  officers  chosen.  It  cannot  be  reasonably 
sappoeedy  in  the  absence  of  any  express  stipulation,  that  its 
jinandal  concerns  woold  be  canied  on  under  a  foreign  jnrisdio- 
tion.  When,  therefore^  by  tbe  terms  and  conditions  of  the 
subscription,  it  was  stipolated  that  sobsoribers  sboold  baye 
the  right  '*to  pay  into  tbe  treasozy*  tbe  wbde  amoont  of  their 
sabscription  and  be  entitled  to  interest  tbereon,  payable  semip 
annnaUy  from  tbe  treasury,  we  think  it  dearly  appears  to  have 
been  tbe  intention  of  the  parties  that  tbe  snbsoriptions  should 
be  payable  in  the  state  of  Maina  It  may  be  safely  said  that 
where  a  party  resident  in  one  state  agrees  to  pay  money  towards 
the  capital  stock  of  a  corporation  estaUished  by  tbe  laws  of 
anotiier  state,  and  having  its  place  of  business  there^  according 
to  assessments  to  be  laid  by  the  directors,  it  is  equiTalent  to  an 
agreement  to  pay  such  sums  to  the  treasurer  of  the  corporation 
or  other  duly  authorised  agent;  and  wbere  no  place  of  payment 
is  specified,  it  must  be  presumed  to  bafo  been  tbe  intention  of 
the  parties  to  pay  sucb  asBessments  in  the  state  wbere  the  cor- 
poration is  established  and  carries  on  its  business. 

The  rule  is  familiar  that  if  a  contract^' either  expressly  or  by 
implication,  is  to  be  performed  in  a  place  other  than  that  wbere 
it  was  executed,  tben,  according  to  the  presumed  intent  of  the 
parties,  its  validity,  obligation,  and  interpretation  are  to  be  gov- 
erned by  the  law  of  the  place  of  performance:  Sto>3r's  Oonfl.  L., 
sec  280.  The  law  of  the  place  where  the  contract  is  made  can 
never  be  tbe  rule  of  its  interpretation,  if  it  is  entered  into  witb  a 
view  to  the  law  of  another  country  or  stata 

It  was  urged  in  argument  tbst  there  was  no  evidence  before 
the  court  concerning  tiie  laws  of  the  state  of  Maine  regulating 
and  governing  contracts  of  this  nature^  and  that  tbecelbre  the 
presumption  is  that  the  law  of  that  state  is  similar  to  oar  own. 
But  we  do  not  so  undentand  the  case  as  stated  in  tbe  report 
By  that  it  appears  that  the  counsel  for  tbe  plaititiflh,  in  proving 
their  case,  referred  to  the  several  decisions  of  the  suprame  court 
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cf  the  fUte  of  Hiine  for  tbe  parpase  of  diowiog  iHiat  the  kw 
of  Maine  on  the  Bubjeot  ifls  It  does  not  appear  thai  any  ol^ 
tion  was  made  at  the  trial  by  the  defendanta  to  this  endanee  of  iba 
law.  Bat  if  there  had  been,  we  do  not  think  it  tenable,  beoanae  by 
the  renriaed  atatntea^  a  94,  aeo.  60,  it  ia  pioyided  that  the  nnwiitten 
or  oommon  law  of  any  other  of  the  United  Statea  may  be  pioved 
aa  facte  by  parol  endenoe^  and  that  the  books  of  reporte  ol 
caaes  aoyndged  in  their  ooorte  may  alao  be  admitted  aa  evideoioe  ol 
each  law* 

Upon  refaeDoe  to  the  deciaionH  of  the  sapreme  ooort  of  the 
state  of  Maine  rektiog  to  the  sabsoriptions  to  the  oapital  stock 
of  ooxpoiation%  in  which  the  anbacribers  have  agreed,  in  tenaB 
like  thoae  embodied  in  the  contract  declared  on,  to  ''take  and 
fill''  a  certain  nnmber  of  ahares,  it  appeazs  that  they  have  been 
coostnied  as  oontraete  to  take  and  pay  for  the  shares  on  which 
the  sabscribeis  are  liable  aa  on  an  express  pronuse.  Oertainlj, 
aa  an  original  qneadon,  we  shoold  have  had  great  doabte  as  to 
the  coRectneaa  of  the  inteipretation.  But  it  waa  long  since 
determined  to  be  the  true  one  by  the  sapreme  coart  of  the  stale 
of  Maine,  in  Am^ot  Brid9$  t.  McMakan,  10  Me.  478.  Thia  de. 
cudon  bfw  been  sabseqoently  recognised  as  a  trae  enosition  of  the 
terms  of  the  contract  by  the  aame  ooart^  and  it  was  recently  re- 
affirmed in  an  action  breast  in  favor  of  the  plaintiflEs  on  a  sofasorip- 
tion  f>i»ifiiinwl  in  the  same  terms  as  those  contained  in  the  contract 
declared  on:  BwJ^iM  Branek  &B.Y.  Iriik,  39  Id.  44;  Pmobteoi 
$ie.B.ILr.  Dmm,  Id.  68a. 

It  isy  however,  oiged  with  great  confidence  in  behalf  of  the 
defendants,  that  the  agreement  signed  by  the  deAndante  amownte 
only  to  a  promise  to*pay  for  the  shares  when  the  nomber  of 
shares  of  which  the  «qnital  stock  is  to  consist  shall  be  kgidly 
fixed  and  determined,  and  taken  up  Ij  bcna  JUU  sabaeriptioDfl^ 
and  that  there  is  no  provision  in  the  charter  of  the  plaintitf 
corporation,  nor  any  veto  of  the  direotom  or  of  the  eoiporatioa, 
by  which  the  capital  stock  is  fixed  and  limited.  This  objectiun 
reste  on  the  rale  of  law  as  recqgniML  and  established  in  this 
commonwealth  by  a  long  aeries  of  decisions^  commencing  with 
Sahm  MiOdam  t.  Sapei,  6  Fiek.  23,  in  idiich  it  is  held  that 
where  the  ospttal  stock  of  a  corporation  is  fixed  by  ita  charter, 
or  is  to  be  detesmined  by  a  by-law  or  by  a  vote  of  the  directoi% 
no  sgreement  to  pay  for  shares  is  binding  until  the  whole  ci^ 
ital  stock  fixed  in  the  charter  is  taken  up,  or  until  the  corpon^ 
tion  or  the  directors  have  determined  on  the  number  of.  aharei^ 
and  the  whole  number  is  subscribed  for.     But    in    the  present 
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case  the  capital  stock  of  the  ooiporatioii  is  not  fisced  by  the 
ohftrter,  nor  is  there  any  proTisioii  requiring  the  oorpontion  or 
directon  to  determine  its  amoonl     The  onlj  proriflian  is  that 
contained  in  section  3,  which  enacts  that  the  capita]  nboA  shall 
odDsist  of  not  less  than  four  thousand  or  more  than  ten  thoa- 
land  shaies.     By  one  of  the  conditions  of  the  snbscriptioQ  it 
was  proTided  that  the  corporation  mi^t  be  oiganiaed  when  four 
thoosand  shares  should  have  been  subscribed  for;   but  no  con- 
tract for  building  and  completing    the    road  should  be  entered 
mto  until  seven    thousand  sharsa   should  hare  been    subscribed 
for.    It  appeared  in  evidence  at  the  trial  that  when  the  corpo- 
ration  was    organised,  in    November,   1852,  four    thousand   and 
sixty  shares  had  been  taken,  that  on  the  third  of  May,  1853, 
nine   thoosand  and  sixty-six    shares    have    been    subscribed  for, 
and  that  no  contract  for  constructing  the  road  was  made  until 
more  than  seven  thousand  shares  had  been  taken.    The  oondi- 
tions  of  the  subscription  were  thus  completely  fulfilled. 

We  understand  it  to  have  been  decided  in  Penobaeoi  B,  R.  Co, 
V.  Dwmmy&rt  40  Me.  172  [63  Am.  Dec  654],  that  under  a  char- 
ter similar  in  its  terms  to  that  under  which  the  plaintiffs  act, 
providing    that    the    capital    stock    should    consist    of   not    less 
than  one   thoosand  and  not  more  than  six  thousand  shares,  a 
subscriber  was  held  liable  on  his  contract  ''to  take  and  fill"  a 
certain  number  of  shares  when  more  than  one  thousand,  to  wit, 
one  thousand  two  hundred  and  ten  shares,  had  been  taken;  and 
in  KenmAeo  etc  E.  R,  Co*  v.  JarvUf  34  Id  360,  under  an  act 
incorporating   a   railroad   company,    with    a    provision    that    the 
capital  stock  might  consist  of  one  million  two  hundred  thousand 
shares,  and  where  the  corporation  had  passed  a  by-law  that  there 
should  be  twelve  thousand  shares  of  one  hundred  dollars  each, 
the  number  of  which  might  be  increased  by  the  directors,  it  was 
decided  that  a  subscriber  was  liable  on  his  subaoription  although 
the  number  of  shares  fixed  by  the  by-law  had  not  been  taken 
up. 

These  deosnons  establish  beyond  doubt  that  by  the  law  of  the 
state  of  Maine  the  subscription  relied  on  in  the  present  case 
would  be  held  binding  and  obligatory  on  the  deCandants.  And 
if  anything  ia  required  to  make  this  more  dear,  it  may  be  added 
that  in  an  action  by  these  plaintiflh  on  the  same  subscription 
paper  as  that  declared  on  in  this  action,  it  was  held  to  be  a 
tmlid  contraet  on  which  the  subscriber  was  liable  for  the  amount 
of  Us  subsoiiption:  Penchaeot  ete.  R.  R,  Co,  v.  ZHtnn,  39  Me. 
58&    It  is  true  that  the  precise  point  discussed  here  was  not 
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tBised  in  that  oMe,  bat  it  was  uxga&di  by  eminent  oounaely   and 
if  there  had  been  any  yalidity  in  the  objection  onder  the  law  of  the 
state  of  Maine^  it  would  doabtleas  have  been  raised, 
set  aside;  judgments  for  the  plaintiffs. 


Liz  Loot  OoirfBAonjs  Oonoura  Riosn  or  PAasns  fo  Oomuua^  WKnrt 
See Spean  y.  SkropMn^  66  Am.  Dea  206;  Tamgy.  ffmrH$,  61  Id.  170^  and 
oasfls  atad  in  note  172. 

Books  or  Bxpqbib  or  DaoonoHs  nr  Covtea  aw  Snm  Butb  amm  Ckiif- 
rwaar  KvuDmcs  of  the  law  of  that  stste:  See  ^taet  ▼.  MeOamber,  ISiMssi. 
91;  madKUner.  Bdber,99Id.  126;  Bo9tmB.€ic.B.JL  Oa.Y,  WtOmgion^llM 
Id.  86^  whBte  the  prindpal  case  is  cited.  As  to  proof  ol  fotsiga  laws  geoer- 
ally,  tee  Smdih  y.  Patter,  65  Am.  Dea  198,  and  oaaee  in  note  20a 

SrasoBimoiiB  to  Cobtoeatb  Stook,  Bnmofo  Brrsor  or:  flee  Pemob^oai 
JL  M.O0.Y.  IFMle»66Am Dea 287, endnote;  Pmob§ooiM.B.(h.r. 
6SId.664;  YTd^ftl  y.  iSM&y  it.  it.  Ob.,  Id.  OS,  and  eases  eited  in 
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[11  QaiT,  ITS.] 

Fnsosr  vov  Patzb  Writxno  his  Kaxb  on  B4ok  or  NiooiiABLa 

nsQBT  KoTS  before  dehTeiy  beoomes  liaUe  as  an  original  promisor,  and 
notes  an  indoner,  and  neither  parol  evidenoe  nor  a  mortgage  gifen  with 
the  note  ae  eeoority  for  its  payment  ii  idmissible  to  prove  the  oonftnoy. 

AoTiOH  against  defendants  as  joint  pronusom  on  oertain  prom- 
issory notes  payable  to  plaintiflki  and  signed  on  their  ftoe  b j 
one  of  the  defendants,  and  on  the  baok  before  ddiTuy  by  the 
other  defendants.  The  first  defendant  debnlted,  and  the  othen 
answered  that  they  were  liable  as  indorsers  only.  On  the  trial, 
parol  evidenoe  was  offered  to  show  that  the  latter  defendants 
were  liable  only  as  indorsers.  They  also  offered  to  prove  by 
the  mortgage  given  to  aecore  the  payment  of  the  notes  that 
sooh  was  their  only  liability.  The  trial  ooort  roled,  however, 
that  as  the  signatores  were  plaoed  on  the  notes  before  deliv- 
eryy  the  liability  as  promisor  resolted,  and  that  the  evidenos 
oftred  oonld  not  vary  that  liability.  Yerdiot  for  pi*^8t*tf<fc 
Defendants  ezoepted. 

S.  F.  Jkurani  and  O.  H.  Ptdiiom,  for  the  drfendsnts, 

ir.  Jlenom,  for  the  plaintifi. 

Bf  Oonrt^  Sbaw,  C.  J.  There  is  nothing  to  take  tUs  ease  out  of 
the  nsoaland  long-established  role,  thooj^  perhaps  if  a  new  qoea- 
tion,  it  would  be  feirly  {fpea  to  aigomenl 
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The  positioa  whioh  we  think  is  aettled  in  HMaaohiiaette  isi 
ih«t  if  one  not  the  promiaee  indones  hiB  name  in  blank,  on  the 
note,  before  it  is  delivered  to  take  eflfoet  as  a  promiflBOEj  note^ 
the  law  presameB  that  he  intends  to  give  it  credit  bj  becoming 
liable  to  pay  it  in  some  oapadlyy  and  on  some  terms.  One 
natural  legal  reaolt  might  hare  been  preaomed  to  be  that  he 
intended  to  be  liable  as  aeoond  indoraer;  bat  this  has  long 
been  held  otherwise,  and  is  now  setUed  otherwise  by  anthority. 
He  cannot  be  hdd  in  the  OKpamtj  of  first  indoner,  for  he  is 
not  payee,  and  no  one  but  the  promisee  can  be  first  indoraer 
and  pat  the  note  in  cjrwilation.  If  it  be  said  he  may,  if  he 
chooses,  take  apon  himself  the  limited  obligation  of  an  indor- 
aer, the  answer  is,  So  he  may,  if  he  so  expresses  it  before  sign- 
ing it,  but  not  otherwise^  If  it  be  said  that  signing  in  blank 
leaves  it  equivocal  whether  he  means  to  assame  the  obligation 
of  promisor  or  indorser,  and  that  the  law  makes  no  presump- 
tion on  the  subject,  then  the  contract  would  be  a  contract 
between  the  holder  and  such  indorser,  requiring  evidence  aUunnU 
to  show  which  was  intended,  and  that  would  makeit  in  effect  a  parol 
contract  to  pay  the  debt  of  another,  and  void  by  the  statute  of 
frauds. 

But  it  is  intended  when  the  blank  is  fiUed  to  have  the  char- 
acter of  a  written  instrument,  and  not  to  depend  on  parol  proof 
to  give  it  effect,  and  not  to  be  altered  or  contradicted  by  pard 
evidence.  The  law  does  presume,  and  it  is  a  strict  legal  pre- 
sumption, that  such  indorser  did  intend  to  be  liable  in  some 
form  and  to  some  extent.  It  does  not  charge  him  as  indoraer, 
though  his  name  is  on  the  back,  unless  by  express  terms.  The 
ease  of  an  indotsement  in  blank  supposes  that  there  are  no  such 
express  terms;  therefore  it  must  be  either  as  promiser  or  guano- 
lor.  To  that  extent  it  is  equivocal  But  this  does  not  leave  it 
open  to  the  holder  to  insert  the  one  or  the  other  contract  over  the 
name  as  he  pleases.  There  are  other  considerations  applicable  to  the 
subject 

The  peculiar  character  of  a  contract  of  guaranty'  is  that  it  is 
an  independent  contract  between  the  holder  of  the  note  and  the 
guarantor;  it  must  be  upon  separate  considerBtion.  He  is  not  a 
party  to  the  note.  Such  guaranty  may  be  on  the  note  or  made 
fay  a  separate  instniment,  but  in  either  case  it  is  upon  a  dis- 
tinct consideration.  Therefore  if  the  note  was  thus  indorsed 
in  blank,  after  it  was  delivered  fay  the  promisor  to  the  promisee, 
it  could  not  be  a  contract  made  upon  the  original  consideratiQn 
of  advancing  the  mon^  on  the  note,  and  partidpatiog  in  the 
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nine  eonaidBmtion  with  the  pxomieor.  He  caanofc  thenlbfe^ 
be  held  is  promiaor;  he  oeiinol  be  held  ezoept  as  gnaimntor. 
To  hold  him  in  the  Utter  cqwoity,  a  dirianei  conflidenituD  mot 

Beinff  a  Uank  iadoflEBenenty  of  coimie  no  oonnderKtian  appeaEa 
en  the  fi^e  of  it;  bat  if  it  wia  pot  on  after  deli^eiy,  an  inatm* 
nent  so  indoned  in  Uank  anthorina  the  holder  to  go  into  proof 
of  the  fiiot  whioh  soch  liasok  shows  waa  intended  to  be  aappUed; 
it  maj  be  profved  by  parol  testimony  that  there  waa  a  oonaidev^ 
tion  aa  between  the  bolder  and  goaraotor,  and  what  that  eonr 
■idezation  wa%  and  the  blank  filled  acoordinglj. 

It  foUowB,  therelbre,  that  in  determining  whether  aaeh  blank 
indorsement  eonstitiites  an  original  proause,  in  whioh  the  pec^ 
son  giving  it  is  held  ss  one  partidpatLDg  in  the  original  oonsid* 
oration  of  the  loan,  or  wfaaterer  it  waa^  on  whioh  the  promisor 
was  boondy  it  is  important  that  it  should  appear  whether  thfr 
name  of  snbh  Uank  indonnr  waa  on  the  note  when  it  waa  do- 
livered  by  the  promisor  to  the  promiseei  If  it  waa  not^  the  eon- 
diudon  of  law  ifl^  that  he  was  not  a  joint  or  original  promiaor^ 
if  it  was.  then  the  iKfftrlTOiion  of  law  eonallv  attachfis  that  he  wan 
an  original  phnmsor. 

The  question  of  the  ddiTecy  of  a  note  most  neoessazi^  bo  n 
question  of  hat.  It  is  somethiQg  ^idiidh  ooocus  after  the  oon- 
traot  has  been  oompletely  written,  and  it  oannot  appear  on  the 
note  itself  A  note^  like  a  deed  or  other  written  instranwnt  of 
eontrac^  takes  effbet  ficom  its  deliTecy:  Fojf  r.  Mkktw^dmm,  7 
PioL  91. 

It  is  said  in  some  of  the  oases  that  if  a  note  ia  prodnoed  by  n 
hdder  having  the  blank  iadomment  of  one  not  the  payees  the 
presomption  is  that  it  waa  on  when  he  took  iL  And  pechaps  it^ 
may  be  so^  aa  the  presomption  ie  that  a  note  waa  made  and  de> 
livered  at  its  datei  But  this  is  a  presonqition  of  &et»  and  may 
be  rebutted  by  proof  that  it  was  not  so  on  the  note  when  delir- 
eredy  on  whioh  question  of  bat  the  oaae  is  for  the  jmy,  and  open 
to  proof  on  both  sides. 

This  riew  in  some  ineasiure  inrlioates  the  nature  and  the  eactenA 
<tf  parol  eiridenoe  iriiioh  may  be  given  in  sndh  oase.  It  ie  alway» 
competent  to  give  parol  evidenee  of  the  ftet  whether  the  blank 
indorsement  was  made  before  or  after  the  delivery  of  the  note^ 
If  it  is  proved  aa  a  fiMi  that  the  name  was  on  before  it  was  da^ 
livered  to  the  promisee^  it  is  condnetve  of  the  kgal  oharaster 
and  effect  of  the  contraot^  and  parol  eridBOce  is  net  mimlsriWir 
te  eontrol  snoh  legal  effect.    But  if  the  Cmt  ia  proved  that  H 


Nov.  1858.]       Essxx  Company  v.  Edmanpb.  761 

was  made  after  deliyery  to  the  promiaeey  parol  erideiioe  ia  ad- 
miHaiMo  to  prove  a  aepaiato  oonsideratioii  to  give  it  effiact  aa  » 
goaraaty.  Pezbapa  it  ia  impossible  to  prescribe  anj  exact  mle 
aa  to  the  extent  of  such  parol  evidence.  Some  things  we  think 
are  dear.  Some  parol  evidence  may  be  admitted  to  show  the 
time  and  ebeumatanoea  nnder  which  it  was  made  and  delivered: 
JShuMon  V.  nartUM,  3  Met  275  [37  Am.  Deo.  135].  On  the 
oontraiy,  it  would  not  be  competent  to  show  that  the  agreement 
waa  that  the  words  ^'without  reooarse"  shonld  be  written  over 
the  party's  name.  That  would  contradiot  the  legal  presomption 
that  he  intended  to  give  credit  to  the  noto  by  Innding  himself 
in  soma  form,  which  cannot  be  dene.  Precisely  what  are  the 
limits  it  may  be  difficolt  to  say  before  the  cases  arise. 

It  seems  to  be  agreed  on  aU  hands  that  the  matter  to  be  filled 
np  by  parol  evidence  mnst  be  consistent  with  the  writing  aa 
far  aa  it  haa  gona  The  ground  upon  which  any  power  of  fill- 
ing np  a  Uaak  ia  warranted  is  that  the  parfy,  by  delivering 
an  inatnunent  in  Uank,  conaented  to  such  filling  np:  Smiih  v. 
CrookeTf  5  Mass.  538.  Of  conise,  it  moat  be  something  con- 
aistent  with  the  contract  when  delivered,  and  does  not  extend 
to  the  insertion  of  matter  inoonsistent.  For  instance^  it  haa 
been  said  that  the  delivefy  of  a  blank  note,  with  a  name  wiitteifc 
across  in  the  nsoal  place  of  indorsement,  would  warrant  the 
holder  to  fill  it  up  on  the  other  side  with  a  noto  for  any  amount, 
payable  to  him  who  had  thus  left  his  name  in  blank.  So,  sup- 
poae  this  written  on  a  stamp,  where  stamps  are  required,  it 
would  not  wairant  an  amount  larger  than  the  stamp  would  cover. 
Bo  if  the  noto  be  filled  and  signed,  leaving  a  blank  for  the  num- 
ber of  doUara^  it  would  be  a  letter  of  credit  for  any  amount  cov» 
ered  by  the  stamp. 

The  question  whether  the  promisee  was  surety  or  principal 
is  a  question  between  themselves  only,  and  does  not  affect  tho 
rights  of  the  holder. 

It  has  been  argued  that  the  case  of  BUey  v.  Oerrishf  9  Gush. 
104,  expressed  a  different  view  of  the  law  aa  to  the  admission  of 
parol  evidence  from  that  which  had  been  laid  down  in  Chcffm 
V.  J<mM,  19  Pick.  263,  UmiUm  Bank  v.  WUUs,  8  Met  509  [41 
Am.  Dec.  541],  Howe  v.  MerriU^  5  CusL  80,  and  other  previoua 
cases.  That  case  was  left  to  the  court  on  certain  testimony  of 
Mr.  Hancock,  so  &r  aa  it  waa  admissible.  The  decision  was 
certainly  right.  There  were  words  erased,  and  it  was  held  that 
parol  evidence  was  competent  to  prove  that  they  were  stricken 
out  before  the  noto  waa  delivered,  with  a  full  underatanding  of 
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tbe  tttod  of  thus  ensing  the  words  ^as  indoraer."  It  is  then 
stated  tbit  ^this  power  of  filling  up  the  blank  Is  not  «Mtnaj, 
bat  depanda  upon  proof  d  the  real  negotiatifln."  It  would 
have  been  more  aoonrate  to  mj  ^proof  of  the  hiaik  that  it  waa 
■Igned  before  or  after  delivery;  and  if  after,  then  it  would  be 
eompetent  to  prove  the  consideration  and  an  authority  to  fill 
the  Uank  with  words  constitnting  a  contraot  of  guaranty.* 
Another  mateiial  consideratiQn  in  that  ease  was,  that  the  proof 
tended  to  show  that  it  was  an  original  oontraot  between  the  prom- 
isee and  sodh  special  indoraery  and  so  was  open  to  an j  and  all 
questions  reqpecdng  want  and  legality  of  oonsidenition,  whioh 
it  would  not  have  been  if  sued  by  an  indome^  having  taken  it 
in  the  due  coarse  of  business^  and  not  dishonored.  It  had 
been  recentl j  held  in  the  case  of  Sowe  r.  MarriUf  sftpra,  thai 
when  a  party  had  signed  in  due  order  as  indorser,  parol  evi- 
danoe  waa  not  admissible  to  show  that  he  was  bound  as  psont* 
isor.  In  the  more  recent  case  of  Wrighi  v.  Iform^  9  Ghny,  337 
[69  Am.  Dec  291],  in  the  opinion  given  by  Mr.  Justice  Dewey, 
some  expressions  in  EUeif  v.  (TerrM,  9  OusL  104^  were  set  ri^t. 

Describing  the  notes  in  the  mortgage  as  '^indoned"  is  a 
description  of  the  notes  simply  to  identify  them;  it  was  literallj 
true,  they  were  notes  with  the  name  of  the  duBpindant  written 
on  the  baoL 

Exceptions  overruled* 

PxBBov  HOT  PATES  Wbudio  HIS  Nam  ov  Back  qv  Kon  nrani  Da» 
LivxBT  baeonwe  liabla  aa  an  or)gfaial  prondnr,  and  not  aa  an  iadonen  See 
€fhUd§Y.  TTysMMH  69  Am.  Deo.  Ill;  Wrigki  v.  Marm,  Id.  291,  and  oaaai  in 
notee.  The  princ^  oaee  iM  cited  to  thii  point  in  gilmi  v,  glwm  Maekim 
Co.,  124  Masi,  548|  JftodoetmadU  v.  BuUrkk.  125  U.  I87|  Eamgkim  v.  S^ 
26  Wis.  212: 
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or 
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Pboplb  v.  Potter. 

Ov  Tmoal  worn  MuBDn,  Btibt  RinAiiif  ahd  Wboia  Oomnaof  ov  Aooom 
doriog  kutameir,  whieh  iru  ooodiided  by  tlw  homkMit  for  iHikli  1m 
■teiidi  ebaiged,  ara  oompeteiit  evideooe  m  pwl  of  tiM  re«  p«ita^  to  •oaUo 
iho  Jniy  to  detennine  whether  any  crime  haa  been  oonuiiitfced«  aa  weQ  aa 
to  inform  them  aa  to  ita  degree. 

To  OoaariTUTi  Mitbdxb  iir  FiicrT  Dbgbui  ukdxr  Miohioah  BftArurat, 
the  murder  mnat  be  preoeded  or  attended  by  £aota  and  elroamatanoaa  not 
neoeaaarily  an  ingradiant  of  murder  at  oommofn  law.  The  atatnta  doea  not 
diange  the  oommon*]aw  definition  of  murder,  but  dividea  it  into  degraeaf 
and  where  it  ia  aougjit  to  have  the  jury  oouYiottba  aoouaed  of  murder  in 
the  firat  degree,  the  burden  of  proof  ia  upon  the  proaeoution  to  ahow  audi 
other  facta,  in  addition  to  the  killiog,  aa  make  the  offenae  mnider  of  the 
firat  degree  under  the  atatnta. 

Ihdictmxht  for  the  murder  of  Miohaftl  WalaL  It  mm  prored 
on  the  trial  that  Walsh  and  the  prisoner  had  been  working 
tctgeiher  for  some  time  prior  to  the  twenty-fifth  of  Ootobery  1857, 
and  were  on  friendly  terms.  On  the  evening  of  the  twenty- 
fourth  of  October  they  went  together  to  the  theater  in  Detroit. 
After  they  left  the  theater  they  went^  with  two  or  three  other 
peraonSy  np  Third  street  to  a  pablio  house.  They  drank  together 
■ereral  times  during  the  eyening^  and  became  badly  intoxicated. 
The  prosecution  offered  to  prove  by  persons  who  accompanied 
them  from  the  theater  to  the  public  house  that  when  the  pris- 
oner was  pasdng  along  Third  street  he  said  he  had  been  reading 
''Jack  Randy"  and  he  should  not  be  surprised  if  he  should  turn 
highwayman  some  time^  for  he  had  struggled  with  poverty  long 
enough;  and  that  at  the  time  he  said  this  he  had  an  open  dirk 
kniie  in  his  band,  and  said  if  any  man  piled  on  to  him  he  would 


764  Pboplb  v.  I'orrEB  [Mch. 

■tick  hiBL  The  prisoner's  ooonsel  objected  to  the  intiodiiotian 
of  this  eridencey  on  the  ground  that  it  did  not  tend  to  show 
that  the  prisoner  committed  the  offense  for  which  he  was  then 
being  tried,  but  only  a  general  disposition  to  commit  crimeii 
The  court  overmled  the  objection,  and  the  defendant's  counsel 
excepted.  It  appeared  from  the  evidence  that  Walsh  and  the 
accused  left  the  hotel  about  a  quarter  to  twelve  o^dook  thai 
night,  appearing  to  be  fast  friends,  and  without  having  had  anj 
quarrel  up  to  that  time.  The  prisoner  returned  to  the  pdUio 
house  about  one  o'clock  and  staid  all  night.  Walsh  was  found 
next  morning  a  short  distance  from  the  hotel,  badly  oat,  and 
died  soon  after.  The  prosecution  proved  that  the  prisoner  said 
the  next  day  that  he  had  killed  Walsh;  that  Walsh  seiaed  him, 
twitched  him  around,  threw  him  down,  and  got  him  by  the 
throat,  and  that  he  thought  one  or  the  other  must  die;  and 
when  Walsh  had  him  down,  holding  him  by  the  throai,  he 
slabbed  him  and  killed  him  in  self-defense.  Tkas  was  all  the 
testimony  to  show  the  oiroumstances  under  iHiioh  tiie  act  was 
done,  and  there  was  no  proof  tending  to  show  that  the  priaoDer 
had  any  other  motive  for  killing  the  deceased.  The  charge  r^ 
quested  by  the  counsel  for  the  defendant^  but  refused  by  the 
oourt,  and  the  charge  given  by  the  courti  an  soffieientij  stated 
in  theopiniim. 

Bturi  and  Ma^^nardf  for  the  defendant. 

J.  If.  Howard,  aUomey-genendf  for  the  peopla 

By  Court,  Mabtin,  0.  J.  The  admissioffi  by  the  court  below 
of  the  statement  of  the  prisoner  that  he  had  been  rnading  the 
life  of  ''Jack  Band,"  eta,  was  not  error.  It  is  true  that  it  was 
not  competent  for  the  prosecution,  on  the  trial  of  a  criminsi 
case,  to  introduce  evidence  which  tends  only  to  prove  a  ganend 
disposition  to  commit  crime,  but  this  evidence  could  not^  we 
apprehend,  have  been  offered  for  that  purpose.  Hie  fiurts  of 
the  case  show  that  this  remark  was  made  in  the  course  of  a  con- 
versation during  an  interview,  which  was  oonbluded  by  the 
homicide  for  which  the  prisoner  stands  charged  with  murder, 
and  at  which  the  deceased  was  present.  Had  it  been  made  at 
another  time,  or  under  different  circumstances,  the  rule  con- 
tended for  by  the  prisoner's  counsel  would  apply;  but  eveiy 
occurrence,  every  remark,  and  the  whole  conduct  of  the  pris- 
oner, from  the  time  he  and  the  deceased  canie  together  until 
the  consummation  of  the  crime,  are  competent  evidence,  as  pert 
of  the  res  ^estcB,  to  enable   the  jury  to  determine  whether  any 
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crime  was  oonmiittod,  as  well  as  to  infocm  them  as  to  its  deg^ree. 
The  tendeno7  of  the  evidence  to  establish  or  disprove  malice 
was  a  question  for  the  jury,  onder  the  instruction  of  the  court; 
hut  its  admissibility  as  an  oocutrence  in  the  intenriew,  whioh 
commenced  at  the  theater  and  continued  until  the  &tal  blowa 
were  struck  bj  the  prisoner,  is  bejond  question.  The  general 
mle^  and  one  just  to  the  puUio  and  humane  to  the  accused,  is 
this:  that  upon  the  trial  of  an  indictment^  the  wh<de  occurrence 
immediately  pieoeding  the  commisflian  of  the  act  chazged  as  criminal 
can  be  given  in  evidence^  for  the  purpose  of  illustrating  the  act 
itself,  by  showing  the  influences  which  (^lerated  to  produce  the 
eatastrc^fthe,  to  establish  malice,  and  to  justify  the  act^  or  mitigate 
the  crime. 

The  request  of  the  counsel  for  the  prisoner  that  the  court 
•hould  charge  the  jury  that  to  constitute  murder  in  the  first 
degree,  under  our  statute,  something  more  was  necessary  than 
would  be  necessary  to  constitute  murder  at  common  law;  that 
to  constitute  mnrdar  in  the  first  degree,  the  murder  must  be 
pteceded  or  attended  by  facts  and  circumstances  not  necessarily 
an  ingredient  of  murder  at  oammon  law;  and  that  if  the  govern- 
ment sought  to  have  the  jury  convict  the  prisoner  of  murder  in 
the  first  degree,  the  burden  of  proof  was  upon  the  government 
to  show  that  the  murder  was  committed  in  the  perpetration, 
or  attempt  to  perpetrate,  arson,  rape^  robbery,  or  buigUuy,  or 
by  poison,  or  lying  in  wait;  or  to  prove  such  facts,  in  addition 
to  the  act  of  killing,  as  made  such  act  murder  in  the  first  degree, 
although  somewhat  obscurely  expressed,  was  substantially  coiw 
sect 

Murder  is  where  a  person  of  sound  memory  and  discretion 
unlawfully  kills  any  reasonable  creature  in  beings  in  the  peace 
of  the  state,  with  malioe  pretense  or  aforethought^  either  express 
or  impliAil-  This,  the  common-law  definition,  is  still  retained 
in  our  statute.  It  speaks  of  the  oiOfense  as  one  already  ascertained 
and  defined,  and  divides  it  into  degrees,  by  providing  that  all 
murder  whioh  shall  be  perpetrated  by  means  of  poison  or  lying 
in  wait^  or  any  other  kind  of  willful,  deliberate,  and  premed- 
ttated  killing,  or  which  shall  be  committed  in  the  perpetration, 
or  attempt  to  perpetrate,  any  arson,  rape,  robbery,  or  burglary, 
flhall  be  deemed  murder  in  the  first  degree;  and  that  all 
odier  kinds  of  murder  shall  be  deemed  murder  in  the  second 
degree;  and  requires  a  jury,  in  case  of  a  trial,  to  find,  by 
their  verdict,  the  degree  of  the  mme;  and  the  court,  in  case 
of  a  canfeasion  of  guilt,  to   ascertain   the  same  from    evidence* 
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This  dividon  of  the  orime  had  its  origin  in  "F&msyhnaoML, 
where  deeth  mm  the  peoalty  for  muder,  as  earlj  as  tiie  year 
1794,  and  its  object  was  ''to  diminish  the  axea  of  cases  to 
whioh  the  penalty  of  death  is  iqppMeaMe."  Acooidiim^yi 
amoogat  other  things  recited  in  the  preamUe  of  thai  law,  is 
the  following:  ''And  whereas  the  several  oflboses  wliidi  art 
indaded  under  the  general  denomination  of  mmder  difbr 
so  greatly  from  each  other  in  the  degree  of  atrooiooaneas 
thst  it  is  nnjnst  to  involTO  them  in  the  same  poniahment^  all 
marder,"  eta  Of  this  sot  oars  is  a  snbatantial  copy.  Mr. 
Wharton,  in  his  American  Law  of  Homidde  Qn  which,  and  in 
his  Oriminal  Law,  this  sabjeot  is  fiuzij  disrwiaaed,  and  of  which 
I  have  made  liberal  use),  in  commenting  upon  this  law  sajs: 
"The  principle  upon  which  rests  this  statntorjr  distinction  is 
that  of  the  2m  taUamiit  and  took  its  origin  from  the  admitted 
harshnesa  of  inflicting  death  for  a  homicide  when  death  was  not 
intended.  ....  No  objection  was  taken  to  the  common4aw  dis> 
tinctions.  The  general  feeling  was  that  it  was  proper  that  thej 
shonld  remain.  The  qaestum  was  one  of  ponishment,  not 
of  definition.  It  was  felt  that  there  was  a  larfle  class  of  cases 
falling  under  the  general  head  of  murder,  in  which  a  juiy  ought 
to  be  allowed  to  say  whether  there  was  an  intent  to  take  life  or 
not,  and  where  no  such  intent  was  found  that  it  was  proper  that 
a  sentence  lighter  than  death  should  be  inflicted.  And  it  was 
to  meet  this  class  of  cases  that  legislatiTo  action  was  inTdced." 

Now,  at  the  common  law,  if  a  mortal  blow  was  malicions^ 
although  not  given  with  intent  .to  kill,  or  if  deatii  ensued  from 
an  act  accompanying  an  unlawful  collateral  act,  or  under  drcum- 
stances  which  showed  general  malice,  such  as  a  reddess  disre- 
gard of  the  safety  or  liyea  of  others,  the  killing  would  be  murder, 
and  would  be  punishable  in  the  same  manner  as  though  peipe- 
trated  with  the  deliberate  design  of  taking  the  life  of  the  rictim. 
It  was  to  mitigate  the  punishment  for  this  dass  of  murders,  and 
to  leave  it  to  the  discretion  of  the  court,  to  a  considerable  extent^ 
that  our  statute  was  passed;  wlule  for  murder  perpetrated  will- 
fully,  or  in  the  perpetration  or  attempt  to  perpetrate  either  of 
the  four  fdonies  mentioned,  the  punishment  ia  inflexibly  fixed 
by  the  law.  Hence,  in  defining  the  first  degree  of  murder,  the 
statute  spedfies  two  instances  in  which  wilUulness,  deliberation, 
and  premeditation  are  most  strongly  indicated,  viii,  the  use  ol 
poison,  and  lying  in  wait;  and  then  provides  that  all  other  wiU« 
ful,  deliberate,  and  premeditated  killing  should  also  be  murder 
in  the  same  degree.     The  rnore  atrocious  crime  ia  separated  from 
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tbe  genanJ  6km  of  mnidac;  and  it  iroald  nam  to  UDaw  that 
to  ettaUiah  mnidar  in  the  firat  degreoi  more  proof  ia  neoeaaary 
than  of  the  aingle  faot  of  malidoaa  homiddey  and  that  it  most 
be  ahown  that  ihe  killing  waa  willful  and  with  the  deaign  to 
take  the  lift  of  the  Yiotmiy  or  in  some  one  of  the  wajB  pointed 
oat  in  the  atatate.  When  the  intent  ia  apeoially  made  by  the 
atatato  an  ingredient  in  the  crime,  or  where  it  ia  made  eeaential 
to  emiUe  a  oonrt  or  joiy  to  determine  ita  dq^ree,  and  to  fix  the 
oharaoter  and  amount  of  the  pmuahment  with  whibh  ita  oommia- 
aion  ia  to  be  viaited,  aooh  intent  moat  be  affinnatiTelj  ahown, 
and  cannot  be  eataUiahed  by  thoae  ordinaiy  l^gal  infbrenoea 
which  were  anflkient  at  the  common  law  to  eatabliah  the  general 
orime^  bat  at  whibh  the  atatate,  by  dividing  the  crime  into  de> 
greea»  eqpeoially  aimed.  Somedmea  thia  intent  ia  eataUiahed 
by  eridemse  of  hoatile  fedingiy  of  previooaly  uttered  threata,  of 
previoua  attempta  to  do  bodily  injory,  or  of  deliberate  prepara> 
turn.  In  aoma  inatanowi  the  proof  of  the  intent  ia  furmahed  by  the 
manner  of  killing;  aa  when  the  murder  ia  ahown  to  have  been 
committed  with  a  lethal  weapon,  in  an  unequivocal  manner. 
Here  "the  inquiring  mind  can  come  to  no  other  conduaion 
than  that  the  death  of  the  victim  waa  intended.  Thua  if  one 
man  ahoot  another  through  the  head  with  a  muaket  or  piatol 
ball,  or  if  he  atab  him  in  a  vital  part  with  a  sword  or  dagger,  if 
he  cleave  hia  akull  with  an  ax,  or  the  like,  it  is  almoat  impoaaible 
for  a  reflecting  and  intelligent  mind  to  come  to  any  other  ooncluaion 
than  that  the  peipetratora  of  auch  acta  of  deadly  violence  in- 
tended to  kill:''  Wharton  on  Homidde,  473.  In  auch  caae 
the  law  preaumea  every  person  to  intend  the  usual  conaequenoea 
which  accompany  the  use  of  the  means  employed  in  the  manner 
employed,  and  casta  upon  the  acouaed,  aa  much  aa  in  the  caae 
of  avowed  malioe,  the  burden  of  showing  that  the  intention  in 
using  the  weapon  waa  harmless,  or  not  murderous.  The  mere 
proof  of  the  murder,  then,  without  other  proof  deduced  from 
the  manner  of  the  killing,  or  from  other  evidence  tending  to 
eatabliah  a  deaign  to  take  the  life  of  the  victim,  would  not  establish 
the  higher  degree  of  the  crime,  but  would  only  aathoriae  a  verdict 
of  murder  in  the  aeoond  degree. 

We  think  the  court  erred,  therefore,  in  zefiiaing  to  duoge  as 
requested,  and  in  omitting  to  define  clearly  to  the  jury  the  de- 
greea  of  murder  aa  eatablished  by  law.  The  duty  of  aaoertain- 
ing  the  degree  of  the  crime  Ls  peremptorily  impoaed  upon  the 
juiy  trjring  tbe  issue  of  ''not  giiilty,"  and  it  is  only  upon  evi- 
dence that  such  duty  cm  l>e  performed.     Every   case    muat   to  a 
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great  degree  depend  upon  the  putioulMr  fiuts  and  ofaomiMtaiioee 
eanoandmg  the  tranaaotioii;  and  it  is  onlj  by  the  aid  and  advice 
of  the  ocmrt  thai  a  joiy  can  give  to  soch  theb  due  -wei^  in 
determining  the  degree  of  the  crime.  In  ordinaiy  oanoa  it  is  the 
datj  of  the  ooort  to  inform  the  jniy  of  the  law  by  which  their 
▼eidict  most  be  oootroUed^  and  aanst  them  by  aubh  ilhiatratiflQfl 
aa  the  caae  leqniiea  to  appl j  the  law  to  the  iaofei.  In  the  caae  of 
murder,  where  a  living  death  hangs  upon  the  Tflvdiot^  Una  diitjr 
ahoold  be  most  fiillj  and  oaiefbllj  peribrmed. 

The  bhaige  of  the  oonrt^  we  think,  had  a  tendeooj  to  mialeatl 
the  joiy.  The  propoeition  submitted  to  them,  and  whieh  mm 
to  be  their  guide  in  ascertaining  the  degree  d  the  orime,  mm 
whether  there  was  proof  of  malioe  afinetfaooght  or  not.  Now,  it 
is  tme,  as  chaiged,  that  if  the  act  of  killing  was  pfoved,  the 
presumption  of  law  is  that  it  was  done  with  malioe  afotethoo^t; 
but  this  rale  only  obtains  where  there  is  an  entire  ahaenoe  61 
qualifying  or  explanatory  evidence  invdived  in  or  dednoible 
fiom  the  manner  of  the  killing.  But  malioe  aforethought  ia  as 
much  an  essential  ingredient  of  murder  in  the  seoond  degree  ss 
in  that  of  the  first.  Without  this,  the  killing  would  be  only 
manslaughter,  if  criminal  at  alL  Now,  malioe  aforethong-ht  is 
either  express  or  implied,  and  there  can  be  no  case  of  mnrdar  in 
the  first  degree^  except  when  oanmiitted  in  the  perpetration,  or 
attempt  to  perpetrate^  anon,  n^w^  ibbbery,  or  bugkiy,  when 
there  doea  not  exist  express  malioe;  while  in  case  of  mnrdar  in 
the  second  dBgn&,  the  malioe  is  generally,  if  not  imivemslly, 
implied. 

The  rule  of  tiie  conmum  law  in  respect  to  malioe  is  in  no  degree 
changed;  the  statute  only  rehtes  to  its  application  by  the  juiy 
in  determining  the  dagree  of  guilt.  It  ii  also  true  that  the  bur- 
den of  disproving  malice  is  in  all  eases  of  murder  cast  opoD  the 
prisoner,  unleas  the  case  made  by  the  prosecution  shows  it  to 
be  absent;  and  this  rule  now  applies  with  special  fixroe  to  the 
second  degree  of  murder,  if  not  entirely  to  it  While^  there- 
fore, as  a  common-law  proposition,  the  charge  of  the  court 
below  was  ccnect,  yet  it  fidls  fiur  shorty  in  our  iqipreheaMion,  of 
an  illustration  of  the  statute,  and  tended  to  mJslead  the  jury  in 
the  discharge  of  their  duty. 

The  other  justices  concurred* 

New  trial  directed. 

On  a  second  trial,  the  prisoner  was  ccnvioted  of  murder  of  the 

seoond  degree. 
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EviDnrcB,  What  Adiobsiblb  ab  Vabx  gw  Baa  Oklss  See  Ltte»  ▼.  States 
€8  Amu  Deo.  108;  J^ofef  ▼.  StaU,  $2  Id.  711,  note  714;  McOartme^  ▼.  Sitie^ 
16  Id.  510;  Siemui  ▼.  State^  63  Id.  426;  SkOe  v.  Cfoodrieh,  47  Id.  676.  All  the 
oocurrences  happening  dazing  the  oontinuanoe  of  a  tnmaaotion  ending  in  homi- 
cide are  admiaaible  as  part  of  the  rea  gesks  to  enable  the  jnty  to  jndge  oorreotly 
concerning  the  preoiee  eriminal  aots  which  earned  the  death  of  the  deoeaeedt 
PeopU  ▼.  Marbkt  38  Mioh.  124,  citing  the  pzineipal  caeei 

Dborsks  07  MuBDKR,  How  DiSTiNouiBHBD:  See  StateY.  SimlA,  54  Abl  Bea 
578,  note  582,  where  other  cases  are  collected;  People  ▼.  SeoU,  6  Mich.  292, 
citing  and  explaining  the  principal  case. 

Thb  principal  CASS  IS  OTTED  in  7)/Ur  v.  People^  8  Mich.  337,  to  the  point 
that  nothing  is  murder  ander  the  Michigan  statnte  whioh  wae  not  mmder  at 
«m»nan  law;  and  in  People  ▼.  LiUeyf  43  Id.  526^  to  the  point  that  while  the 
intent  to  oommit  an  o£fense  most  be  established  to  justify  a  oonriotion,  yet  it 
need  not  be  by  direct  eridenoe,  as  of  threats;  it  may  be  dimwn  as  an  inierenoe 
from  all  the  facts. 


People  v.  CAitmoHAEL. 

[6  UicmoAM,  10.] 

Tmuok  mat  bi  CosyicrwD  pob  Minqlino  Poison  with  Food  with  intent 
to  injure^  althoogh  he  committed  the  act  with  the  intention  of  aooom* 
ptifhing  another  ultimate  nnlawfnl  objed 

<hn  Wbo  Unlawvitllt  Ai>MiNisrrBBfl  Poison  to  Anothsb  most  be  rsg»idad 
as  having  done  so  with  the  intention  of  prodncing  snoh  effects  as  naturally 
remit  from  its  reception,  and  something  more  than  mere  ignorance  mnst 
be  shown  to  relieve  him  from  liability  for  all  the  consequences  attending 
hii  unlawful  act. 

IlUUlIT  GONTKMFLATBD   BY  StATDTB   PfiOHIBITDrO    MiXINO  07  PoiSON  WITH 

Food  is  such  injury  as  would  be  directly  and  not  seoondarily  produced  by 
the  poison  itself.  But  wherever  there  is  a  positive  physical  effect  pro- 
duced, and  the  poison  administered  operates  to  derange  the  healthy  oigan- 
cation  of  the  system,  temporarily  or  permanently,  there  is  an  injury 
which,  whenever  it  is  reasonably  appreciable,  may  be  regarded  as  within 
the  statute. 

Indiotmbnt  for  mingling  poison  with  food  with  intent  to  injoia 
The  opinion  states  the  case. 

Buri  and  Maynmrdy  for  the  defendant. 

J.  M.  Howard^  attome^eneral,  for  the  people. 

Bj  Coort^  Campbell^  J.  ThiB  cause  comes  before  the  court  upon 
reservation,  on  motion  for  a  new  trial  from  the  drcoit  court  for  the 
ooonty  of  Hillsdala  The  questions  presented  arise  upon  ezceptiona 
taken  at  the  triaL 

The  defendant  was  indicted  under  section  27,  page  661,  of  the 
revised  statntes,  for  mingling  a  quantity  of  poison,  called  can- 
tbaridesy  with  food,  with  the  intent  to  injure  one  Emilj  Wake^ 

Am.  Dao.  Voa.  LZXI— 49 
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iMd.  The  proof  on  the  trial  tended  to  show  that  the  poiaoooaa 
labstanoe  mm  administered  in  some  raisins,  for  the  paix>oee  of 
eTfliting  her  sexual  desires,  and  thereby  enabling  the  defendant 
to  have  illidt  interooorse  with  her.  It  further  tended  to  show 
that  severe  bodilj  ixgoiy  resulted  to  her  from  the  effiacts  of  the 
poison.  The  defendant's  ooonsel  reqnested  the  ooort  below  to 
charge  the  jnry: 

1.  That  if  thejr  beliered  the  defendant  gave  the  cantharides 
with  the  intent  and  for  the  pnrpoee  of  exciting  her  animal  pa»* 
sionsy  so  that  ha  coold  -the  more  readilj  persuade  her  to  have 
sexual  interoonrse  with  him,  and  with  no  other  intent^  they  mnsl 
acquit  him. 

2.  That  before  the  jury  could  oonyict  the  prisoner  they  must  be 
satisfied  that  he  mingled  the  cantharideB  with  the  raiaiDS  with  the 
spedfio  intent  of  doing  her  some  bodily  harm,  and  not  for  the  poxw 
poses  of  seduction. 

S.  That  if  the  jury  believed  the  defendant  gave  the  canthaiv 
des  for  the  purposes  of  seduction,  that  although  the  giving 
the  oantharides  produced  a  severe  bodily  injury  to  the  comjdain. 
ant,  yet  the  defendant  could  not  be  found  guilty,  unless  he 
knew  it  would  produce  such  bodily  harm,  and  intended  that 
result 

All  these  requests  the  court  refused;  and  also  charged  the 
Jury  that  if  they  should  find  the  defendant  mingled  the  can^ 
tharides  with  the  raisins  so  given  to  the  complainant  for  the 
purpose  of  exciting  her  sexual  passions,  in  order  that  he  might 
have  sexual  intercourse  with  her,  they  should  find  him  guilty. 
The  defendant  excepted  to  these  rulings. 

The  questions  arising  for  our  decision  may  be  conveniently 
arranged  under  the  following  heads: 

1.  Whether  the  intent  to  commit  an  injuxy  within  the  statute^ 
as  a  means  to  the  accomplishment  of  another  ultimate  and  main 
unlawful  object,  is,  by  the  existence  of  such  ultimate  design^ 
taken  out   of  the  operation  of  the  statute. 

2.  Whether  a  person  who  engages  in  the  prosecution  of  an 
unlawful  design  against  another,  and  uses  poison  to  accomplish 
such  design,  which  by  its  natural  action  produces  a  greater  in- 
jury than  he  anticipated,  is,  by  his  ignorance  of  the  probable 
extent  of  such  ii^ury,  relieved  from  criminal  responsibility  for 
the  act 

3.  Whether  the  ii^uries  shown  in  this  case  are  within  the 
statute. 

The  first  and  second  charges  asked  by  the  <l^fim<lai%t  in  die 
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oourfc  belowy  and  the  grounds  taken  in  the  aigoment^  aaninia 
that  inasmnch  as  aedaotiony  or  an  attempt  at  aeductiony  may  be 
pnniahed  as  specific  offenses,  it  follows  that  when  the  main  ulti- 
mate design  is  to  sednce,  no  indictment  can  be  maintained  for 
unlawful  acts  done  with  the  intent  to  aid  in  canying  out 
that  ultimate  design.  In  other  words,  the  ground  is  taken  that 
there  can  exist  at  the  same  time  but  one  punishable  criminal  intent| 
and  that  intent  must  be  the  main  and  ultimate  one. 

We  have  examined  the  authorities  cited,  and  are  unable  to 
draw  fiK>m  them  any  such  conclusion.  All  that  thej  decide  is, 
that  the  intent  alleged  in  the  indictment  must  be  established. 
To  this  doctrine  we  readily  subscribe.  But  we  have  not  found 
in  them  any  principle  which  in  our  view  creates  any  other  re- 
striction. 

In  Sindai/s  C(U$t  cited  from  Russell  on  Grimes,  733,  where 
the  defendant  was  indicted  for  an  attempt  to  drown,  it  was 
held  that  offense  was  not  made  out,  because  his  intent  appeared 
merely  to  keep  off  from  his  landing  a  boat  which  was  approach- 
ing, and  the  injuries  were  inflicted  on  the  boat  alone  by  pushes 
or  blows  given  in  that  attempt.  No  injury  was  done  or  offered 
to  the  boys  in  the  boat,  and  the  danger  of  drowning,  if  it  existed, 
was  a  result  of  the  injuries  to  the  boat.  The  case  does  not  seem 
to  us  analogous. 

In  Rex  v.  Duffir^  Buss,  k  By.  365,  the  finding  of  the  jury 
expressly  negatived  the  intent  charged.  And  in  Rex  v.  Boyce^ 
By.  k  M.  29,  the  special  finding  was  of  an  intent,  which  was 
not  only  covered  by  the  indictment,  but  was  embraced  as 
creating  a  distinct  offense  under  the  same  statute  on  which  the 
indictment  was  brought.  An  inspection  of  the  other  cases  cited 
will  show  that  they  do  not  maintain  the  doctrine  contended  for: 
Re^na  v.  SuUivan,  1  Gar.  k  M.  209;  Rex  v.  Akenhead,  1  Russell 
on  Grimes,  760;  Rex  v.  HoU^  7  Gar.  k  P.  518;  Regina  v.  Jones^  9 
Id.  258;  and  Rex  ▼.  HowHeU^  7  Id.  274,  are  the  other  cases  cited  on 
this  point. 

We  are  not  wanting  in  authority  on  this  point  in  cases  arising  in 
England  under  a  statute  similar  to  ours.  In  Rex  v.  ShadboU^  5  Gar. 
k  P.  504,  it  was  held  that  if  a  man,  with  the  intent  to  rob  another, 
should  wound  him,  to  enable  the  assailant  to  rob  the  wounded 
man,  he  might  be  convicted  of  the  wounding  alone.  In  Regina 
V.  HoweUj  9  Id.  437,  it  was  held  that  rioters  might  be  convicted 
for  attempting  to  demolish  a  house,  although  a  part  of  their 
design  might  be  to  injure  a  person  within  it.  In  Rex  v.  OilloWf 
I  Moo.  G.  G.  85,  it  was  held  that  if  a  double  intent  existed  to 
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commit  two  ladictatMe  aetn,  the  qnestiaQ  iduoh  wis  tiitt  pcbd- 
pal  ftod  whibh  the  sabordmrnte  intent  wis  Immiteriily  as  a  oon- 
Tiotioii  WIS  proper  on  an  indictment  fbr  ddier.  The  same  Tiswi 
«re  expreswd  in  Am^j  Cam,  1  Moa  0.  a  9S;  0W«  Cam, 
Base,  k  Bj.  S62;  S^gma  r.  Bawm,  1  Out.  di  IL  149;  Btgmm  t. 
AUlan,  11  Ad.  di  EL,  N.  EL,  929. 

l^e  role  adopted  in  the  latter  eases  eommends  itself  to  our 
judgment  more  resdilj  because  of  the  oonseqaences  which 
would  flow  from  its  rejeotioiL  A  large  dass  of  statutory 
offenses  coaaistB  of  acts  done  with  the  ultimate  intent  to  do 
9ome  mischief  which  maj  or  may  not  be  acoomplished.  The 
tneans  used  sre  freciuently  criminal  and  punishable.  'Where 
the  ultimate  intent  is  acoomplished,  that  act  may  be  detected 
and  punished.  But  where  it  remains  inoomplete,  and  the  in- 
tention rests  with  the  guilty  person,  it  would  lead  to  a  great 
perversion  of  justice  to  permit  him  to  show,  in  defense  of  an  in- 
<iictment  for  using  the  unlawful  means,  that  he  had  suoli  sn 
ultimate  design  of  perhaps  greater  atrocity,  the  evidence  of 
^hich  would  not  be  likely  to  be  proclaimed  publicly.  Jnstioe 
certainly  requires  no  such  principle  to  be  adopted,  and  wa  find 
no  sanction  for  it  in  the  estabUshed  rules  of  law. 

We  are  therefore  of  the  opinion  that  if  the  defendant  wis 
guilty  of  the  act  charged  in  the  indictment,  it  can  make  na  dif« 
ference  in  his  favor  that  he  committed  it  to  enable  him  to 
seduce  the  prosecutrix.  The  second  request  msde  to  the  oovi 
Nwas  therefore  properly  refused. 

It  is  inaiBted  on  behalf  -of  the  prisoner  that  aUboafl^  the  ad^ 
irninistration  of  the  poison  was  followed  by  severe  bodily  i^jmy, 
yet  no  conviction  can  be  had  under  the  statute  without  affirma- 
tive  proof  of  the  intent;  and  that  if  the  prisooer  designed  to 
produce  one  effect,  and  was  not  aware  that  a  further  and  aevenr 
injury  would  ensue,  he  is  not  responsible  for  that  iiyoij.  No 
fquestion  arises  here  upon  the  attempt  to  excite  the  passions  of 
*^e  complainant,  but  it  is  assumed  that  is  no  legd  injury. 
That  question  we  shall  consider  in  its  place  hereslter. 

The  request  made  to  the  court  to  ohaige  on  this  solgeot  we 
think  was  properly  refused.  The  defendant  may  not  have 
known  that  the  effect  would  be  produced  which  actually  oo- 
curred;  but  it  does  not  follow  that  he  might  not  have  known  it, 
or  that  he  should  be  excused  for  using  the  poison  without 
knowing  it.  But  it  does  not  appear  from  the  bill  of  exoeptions 
that  any  evidence  was  offered  to  show  this  want  of  knowledge^ 
\Vhero  an  unlawful  act  is  done,  the  law  presumes  it  was  donr 
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with  an  unlawful  intent^  and  here  the  act  of  administering  th» 
poiflon  waa  unquestionably  unlawful  So  long  as  the  poisoik 
remained  in  the  hands  of  the  prisoner,  its  mingling  being  aa 
indifferent  matter,  no  presumption  arose  against  him;  but  thd- 
unlawful  act  of  administering  it  raised  the  legal  inference  that 
he  did  it  with  the  intention  of  producing  such  effect  as  would 
naturallj  result  from  its  reception.  It  is  unnecessary  to  decid* 
how  far  eyen  positive  proof  that  a  man  was  mismformed  as  to 
the  degree  of  ix^ury  likely  to  arise  from  the  use  of  any  sulv 
stance  would  avail  him  in  defense  where  he  used  it  designedly^ 
for  any  unlawful  purpose.  But  there  can  be  no  doubt  that  if 
the  direct  tendency  of  any  man's  willful  act  is  to  produce- 
injury,  and  that  injury  is  in  fact  produced,  the  intention  is,  iik 
law,  dedudble  from  the  act  itself;  and  something  more  than 
mere  ignorance  must  be  shown  to  relieve  him  from  liability  for 
all  the  consequences  attending  an  act  which  he  knows  to  be> 
unlawful:  3  OreenL  Ev.,  sees.  13,  14;  CammomoeaUh  v.  7ork^ 
9  Met  103  [43  Am.  Dec.  373]. 

The  question  that  next  arises  is,  What  is  the  injury  contem- 
plated by  the  statute?  Its  language  is  as  follows:  ''If  any 
person  shall  mingle  any  poiaon  with  any  food,  drink,  or  medi^ 
cines,  with  intent  to  kill  or  injure  any  other  person,  or  shal^ 
willfully  poison  any  spring,  well,  or  reservoir  of  water  with 
such  intent,  he  shall  be  punished  by  imprisonment  in  the  state 
prison  for  life,  or  any  term  of  years." 

Our  attention  has  not  been  called  to  any  legal  constructioi^ 
given  to  this  language,  and  we  are  therefore  called  upon  to  givo 
it  such  an  interpretation  as  seems  to  us  in  accordance  with  ita 
words  and  design. 

Most,  if  not  all,  poisons  are  deadly,  if  given  in  considerabla 
doses;  and  the  common  understanding  of  the  term  ''poison"  is^ 
that  it  distinguishes  substances  which  are  thus  fatal  from 
other  minerals  and  drugs.  But  while  fatal  in  one  quantity,  a 
smaller  amount  often  produces  injurious  effects,  varying  in  de- 
gree with  the  proportion  given.  The  statute,  recognizing  this^ 
waa  made  to  punish  not  only  the  intent  to  produce  death  by  poi» 
s<m,  but  also  to  produce  injuries  not  fataL  And  the  wide  ranga 
of  punishmflnt,  from  imprisonment  for  life  to  a  brief  period  in  the- 
state  prison,  shows  that  it  was  not  designed  to  make  any  rigid- 
rule  as  to  the  degrees  of  injury,  but  to  leave  the  whole  matter 
open  to  a  reasonable  construction. 

The  injury  referred  to  most,  we  think,  be  such  as  would  h&- 
directly,  and  not  secondarily,  produced  by  the  poison  itself;  and 
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this  being  so,  the  drcumstaiioes  attending  it  are  important,  as 
in  other  caaoB,  to  throw  light  on  the  intent,  and  also  to  gradoate 
the  ponidunent. 

In  looking  into  the  subject  nnder  coninderationy  we  are  bound 
to  take  notice  of  sach  matters  as  belong  to  the  oommon  stock 
of  ordinaiy  human  knowledge  and  experience,  and  cannot  shut 
our  eyes  to  the  current  of  events  about  us.  There  is  no  need 
of  entering  into  any  scientifio  discussion  upon  poisons,  but 
there  are  facts  relative  to  their  use  which  are  familiar  to  every 
man  of  oommon  intelligence. 

Poisons  are  very  often  administered  to  produce  death;  and  it 
is  this  ckss  of  poisoning  which  is  most  often  brought  to  the 
notice  of  courts.  But  it  is  safe  to  say  that  poison  is  given  in 
smaller  quantities  much  offcener  than  in  deadly  doses.  In  this, 
of  course,  we  leave  out  of  view  its  innocent  use  by  physiciana 
and  other  authorised  persons.  But  it  is  not  every  administra> 
tion  of  poison  with  a  mere  absence  of  actual  guilty  intent  that 
will  be  excused.  It  has  been  held  that  if  a  slave,  without  au- 
thority, and  with  a  design  to  produce  harmless  sleep,  administerB 
laudanum  to  an  infant,  and  contrary  to  her  expectations  it  causes 
death,  she  is  guilty  of  manslaughter:  Ann  y,  StcUe,  11  Humph. 
159.  And  a  person  assuming  to  act  as  a  physician,  who  obiiti- 
nately  or  rashly  administers  a  remedy  which  he  knows,  or  hat 
reason  to  believe,  is  a  dangerous  one,  is  liable,  however  little  he 
may  have  intended  to  harm  the  patient:  Rice  ▼•  Staie,  8  Ma 
561;  Bex  v.  Lang,  i  Oar.  &  P.  398;  Eeaa  v.  L<mg,  Id.  423:  Bex 
V.  Spiller,  5  Id.  333.  And  our  statutes  make  it  a  punishable 
offense  for  a  physician  or  any  one  else  to  prescribe  any  poisonoua 
drug  or  medicine  while  intoxicated:  K.  S.  685,  sec  i.  It  ia 
obvious  that  the  law  does  not  encourage  tampering  with  such 
matters,  even  by  physicians  and  nurses. 

The  instances  of  the  administration  of  small  quantities  of  poi- 
son, which  become  known  from  time  to  time,  are  rarely  found  to 
have  been  intended  to  produce  mere  physical  pain  or  disability. 
Occasional  instances  are  reported  in  the  books  of  the  continued 
administering  of  minute  doses  to  prolong  disease  and  agony; 
but  experience  has  shown  the  most  common  abuse  of  pcoson  to 
consist  in  its  application  aa  an  auxiliary  to  the  commission  of 
other  crimes.  And  it  is  wonderfully  adapted  to  this  nefarious 
puq)osa  Easily  disguised  in  most  kinds  of  food,  capable  of 
producing  effects  through  small  quantities,  subtle  and  over- 
[owering  in  its  operation,  it  may  be  administered  with  ease  and 
'-^recy,  and  accomplish  «^verv  villainous  purpose,  from  indnoing 
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deep  and  BtopoTy  to  insanityy  pandysb,  and  death;  and  there  are  no 
agendea  more  difficult  of  detection.  Ite  abase  in  modem  times  has 
become  alarminglj  frequent.  The  greater  sosoeptibilitj  of  some 
persons  over  others  to  be  affected  by  it  renders  it  still  more  danger- 
ous. Attempts  are  often  made  to  murder  with  it^  which  fail  merely 
from  the  miscalculation  of  the  criminal;  so  that  the  actual  intent 
is  not  made  to  appear  by  the  act  itself  as  heinous  as  it  is  in 
reality.  It  is  the  great  auxiliary  of  the  worst  and  most  yiolent 
offenders. 

And  the  records  of  our  criminal  courts  have  of  late  years 
shown  it  to  be  one  of  the  chief  means  resorted  to  for  the  destruc- 
tion of  female  virtue.  Hundreds  of  innocent  young  women  are 
deceived  into  entering  the  dens  of  iniquity  which  abound  in  our 
cities,  under  the  pretext  of  honest  employment,  and  awake  from 
their  drugged  sleep  dishonored  and  ruined.  These  things  were 
all  known  when  the  statute  was  passed,  and  known,  too,  as  the 
very  common  effects  of  these  baneful  drugs;  and  they  cannot  be 
overlooked  la  any  attempt  to  construe  it.  These  effects  are  not 
all  directly  produced  by  the  use  of  poison,  but  without  it  they 
would  not  be  brought  about  in  such  cases;  and  therefore  it  be- 
comes necessary  to  see  what  part  poisons  have  in  producing  the 
combined  result.  The  part  which  they  perform  is  very  impor- 
tant.  Their  operation  is  to  disable  the  injured  persons^  and  take 
away  the  power  of  reslBtance.  And  the  injury  in  each  case 
depends  entirely,  or  nearly  so,  upon  the  extent  of  the  danger 
which  presses  upon  the  victim,  and  the  corresponding  need  of 
strength  to  resist  it.  If  the  intent  be  merely  to  produce  sleep 
or  any  other  temporary  and  painless  effect,  and  nothing  more, 
the  injury  might  be  very  slight,  and  perhaps  too  trifling  to  be 
worthy  of  legal  consideration;  but  if  stupor  or  any  other  un- 
sound condition  is  produced  to  facilitate  personal  violence,  it 
becomes  a  very  serious  matter.  The  circumstances  attending 
every  forcible  assault  give  it  character;  and  the  intent  is,  accord- 
ing to  the  claim  made  by  the  defendant  himself,  of  the  very 
essence  of  the  injury.  To  leave  a  child  in  the  open  air  in  sum- 
mer may  be  pleasant  and  useful;  to  do  so  In  winter  may  be 
murder. 

Wherever,  therefore,  there  is  a  positive  physical  effect  pro- 
duced, and  the  poison  administered  operates  to  derange  the 
healthy  organization  of  the  system  temporarily  or  permanently, 
we  think  there  is  an  injury  which,  whenever  it  ia  reasonably 
appreciable,  may  be  regarded  as  within  the  statute.  The  dr* 
oumstances  of  each  case  will  of  course  throw  light  on  the  crimii 
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oalitj  of  intent^  and  govern  the  ooorto  in.  trial  and  puniahmenti 
The  law  takes  no  heed  of  inaignifioant  trijOea,  but,  above  and 
beyond  ihosey  it  extends  its  protection  and  its  penalties. 

If  other  statutes  covered  analagons  offenses,  we  might  hesitate 
longer  apon  the  proper  constniction  of  this  hiw;  bnt  as  man7 
eases  which  could  have  hardly  escaped  notice  are  not  to  be 
reached  unless  through  tins  statnte,  we  are  not  dispoaed  to 
resort  to  metaphjsical  subtilities  to  defeat  a  law,  which,  if  aevero^ 
is  to  the  public  benignant  and  humane  in  its  severity. 

The  intent  of  the  defendant  is,  in  all  the  requests  to  the  ooort, 
admitted  to  have  been  to  excite  the  sensual  desires  of  the  prose- 
cutrix, in  order  to  make  her  an  easier  prey  to  his  lust  This  was 
to  be  effected  by  poison,  which  should  so  work  upon  her  physi- 
cal system  as  to  excite  her  passions  beyond  the  control  of  resson, 
and  in  effect  to  produce,  if  not  insanity,  the  most  deplorable 
effect  of  insanity,  which  is  the  dethronement  of  reason  from  its 
governing  power.  It  seems  to  us  that  to  hold  such  an  effect  to  be 
no  injury  would  be  a  mockery  of  justice. 

We  are  of  opinion  that  the  defendant's  exceptions  are  not  weO 
taken,  and  that  a  new  trial  should  not  be  granted. 

The  other  justices  concurred. 


Ofmrsa  or  AmaviBTBaiNa  Pomoir.  See  Sarah  v.  SUaUf  61  Am.  Dea  Mlf 

Bm  V.  State,  68  Id.  234. 

Thi  principal  oasi  is  cited  in  Rate  v.  State,  33  Ind.  169,  to  the  point 
that  the  intention  to  commit,  or  the  commiaaion  of,  an  injury  as  a  meana  to 
the  aooompliflhment  of  another  ultimate  nnlawfnl  objeot  ii  not,  by  reaaon  ol 
the  ejdatenoe  of  anoh  oltinuite  deaign,  taken  oat  of  the  opeimtien  of  the  atat« 
ate  prohibiting  anoh  injniy. 


Clahk  v.  Cranb. 

[6  MWHWiW,  lO.] 

Assibbob's  CBRTmoATa  TO  TowifsHiP  AsasamsHT  Bou.  n  Fatallt  Pi* 
racTXYB  when  it  atatea  that  the  aaaeaaora  have  eatimated  the  real  eatate 
at  a  anm  which,  for  the  pnrpoae  of  aaaeaaing,  they  believed  to  be  the  trae 
▼alne  thereof,  instead  of  what  they  believed  to  be  the  trae  caah  valae 
thereof,  aa  required  by  Uw;  and  a  aale  for  taxea  levied  on  the  baais  of 
anoh  aaaeaament  roU  conveya  no  title  to  the  parohaeer. 

Wbai'  Law  Rbquibbs  to  bb  Dons  tor  Pbctiotioh  op  TAX-PATia  in  the 
aaaeaament  and  oolleotion  of  taxea  ia  mandatory,  and  cannot  be  regarded 
aa  merely  directory. 

Ejeotjcent.     On  the  trial,  the  plaintiOr  having  shown  a  primm 
/aeie  title  in  himself,  the  defendant  introduced  a  deed  from  the 
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aaditor-geiisnd  for  delinquent  taxes  to  the  putiee  nnder  whom  the 
defendant  olaimed.  The  plaintiff^  to  show  the  invalidity  of  this  tax 
deed,  introduced,  among  other  thingSy  the  aaseeaoi^a  certificate^  to 
which  reference  is  made  in  the  opinion.  The  circoit  court  held  the 
certificate  to  be  fatally  defective,  and  exception  having  been  taken, 
a  case  was  made,  after  judgment  for  the  plaintiff,  for  review  in  this 
court 

M.  WUner,  for  the  plaintiff. 

W.  M.  FentoUf  for  the  defendant. 

By  Court,  Mankiito,  J.  The  twenty-fiist  section  of  chapter  20, 
of  the  assessment  and  collection  of  taxes  (R.  S.  1846,  p.  105), 
\B  in  these  words:  ^'Sec  21.  When  the  assessors  shall  have  re- 
viewed and  completed  the  assessment  roll,  they  shall  attach  a 
certificate  thereto,  signed  by  them,  in  the  following  form:  We 
do  hereby  oertify  that  we  have  set  down  in  the  above  assessment 
roll  all  the  real  estate  in  the  township  of  ■  liable  to  be 
taxed,  according  to  our  best  information;  and  that  we  have 
estimated  the  same  at  what  we  believe  to  be  the  true  cash 
value  thereof;  that  the  said  assessment  roll  contains  a  true  state- 
ment of  the  aggregate  valuation  of  the  taxable  personal  estate 
of  each  and  every  person  named  in  said  roll;  and  that  except  in 
those  cases  where  the  value  of  such  personal  estate  has  been 
■worn  to  by  the  owner,  his  agent  or  attorney,  we  have  estimated 
the  same  at  its  true  cash  value,  according  to  our  best  information 
and  belief." 

Some  parts  of  the  tax  law  are  directory,  while  others  are 
mandatory,  and  must  be  substantially  complied  with  to  give 
Talidity  to  a  tax.  The  law  requires  all  property  to  be  assessed 
<'at  its  true  cash  value:**  R.  S.  1846,  p.  104,  sec.  13.  The  object 
of  this  doubtless  is  to  insure  equality  of  taxation.  There  can- 
not be  equality  of  taxation  without  equality  of  assessment;  and 
there  can  be  no  equality  of  assessment  where  all  property  is  not 
■mnmnil  by  the  same  standard;  and  that  standard  the  law  has 
wisely  fixed  in  the  present  case,  and  not  left  to  the  discretion  of 
the  assessors.  The  object  of  the  certificate  appears  to  be  two- 
fold— to  aathenticate  the  assessment  roll,  and  to  secure  this 
equality  in  taxation;  and  with  a  view  to  this  last  object,  the 
are  required  to  state  in  their  certificate  that  they  have 
the  property  mentioned  in  the  assessment  roll,  at  what 
they  believe  to  be  the  true  cash  value  thereof.  If  this  be  the 
object,  and  we  can  see  no  other,  the  tax-payer  alone  is  interested 
in  this  part  of  the  law.      It  is  for  his  protection.     He,   and  not 
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kbe  pnblio^  the  other  party  interested  in  the  tax,  is  the  loeer,  if 
his  propertj  is  assessed  at  more  than  it  should  be.  The  pnblio 
neither  gain  nor  lose  by  this  inequality,  hoveyer  great^  in  the 
assessment  It  is  different  with  the  tax-payer.  He  pays  more 
or  less  tax  than  he  should  pay,  when  his  property  is  assessed  at 
a  sum  above  or  below  its  cash  value.  He  has  a  right  to  know, 
not  only  that  his  own  property  has  not  been  nnooonod  at  more 
than  its  cash  value^  but  that  the  property  of  no  other  tax-payer 
has  been  assessed  at  less  than  its  cash  value;  for,  in  either  case, 
his  tax  would  be  increased,  and  he  be  made  to  pay  more  than 
he  should.  The  certificate  furnishes  him  with  this  knowledge; 
and  it  is  for  his  protection  the  certificate  is  required  to  state  the 
property  mentioned  in  the  assessment  roll  has  been  estimated 
at  its  true  cash  value;  and  what  the  law  requires  to  be  done  for 
the  protection  of  the  tax-payers  is  mandatory,  and  cannot  be 
regarded  as  directory  merely. 

The  certificate  does  not  comply  with  the  law.  It  is  worse 
than  no  certificate:  for,  in  that  case,  it  might  be  presumed 
the  assessors  had  done  their  duty,  or  at  least  had  intended  to  do 
it  But  it  appears  from  the  certificate  they  put  the  law  at 
defiance,  by  taking  upon  themselves  to  value  the  property  at 
such  sum,  for  the  purposes  of  assessing,  as  they  believed  to  be 
the  true  value  thereot  The  language  of  the  certificate  is:  ''We 
have  estimated  it  at  a  sum  which,  for  the  purposes  of  assessing, 
we  believe  to  be  the  true  value  thereo£"  Whether,  for  the  pur- 
poses of  assessing,  the  value  of  property  is  double  what  it  would 
bring  at  a  sale  for  cash,  or  the  half  or  quarter  of  that  sum,  we 
have  no  means  of  knowing,  nor  is  there  any  known  rule  by 
which  it  can  be  ascertained.  The  law,  and  not  what  might  be  noth- 
ing more  than  the  whim  or  caprice  of  the  assessors,  must  govern: 
See  Van  Renssdaer  v.  Wiibeek,  7  N.  Y.  617. 

Sibleif  V.  Smithy  2  Mich.  486,  ^^as  under  the  revised  statutes  of 
1838,  which  required  the  assessors,  after  they  had  completed 
the  assessment,  to  sign  it,  and  also  to  attach  to  it  a  certificate 
signed  by  them  similar  in  some  respects  to  the  one  required  by 
the  present  law.  The  assessment  was  not  signed  by  the  assess^ 
ors;  but  there  was  a  certificate  signed  by  them  and  attached  to 
the  assessment  The  court  held  the'  assessment  void,  because 
it  was  not  signed  by  the  assessors;  but  gave  no  opinion  in  regard 
to  the  certificate,  except  that  it  could  not  supply  the  omisinon  of  the 
assessors  to  sign  the  roll  itself. 

Laoeyy.  Davis,  4  Mich.  140  [66  Am.  Dea  624],  was  under  the 
law  of  1842,  which,  like  the   present  law,  did    not   require  the 
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aaaeflameiit  to  be  signed  hj  the  assessora  There  was  a  oertifi- 
cate  signed  hj  them  and  attached  to  it,  as  the  law  required. 
The  court  saj:  ''We  do  not,  therefore,  regard  the  want  of  aig- 
nature  as  an  objection,  the  certificate  being  the  only  authentica- 
tion of  the  roU  required  bj  law/' 

In  Tweed  v.  MeteeUf,  4  Mich.  579,  the  question  was,  whether 
the  certificate  of  the  assessors  must  be  copied  into  the  tax  rolL 
It  was  held  to  be  no  part  of  the  assessment  roll  for  that  purpose. 

We  notice  these  cases,  as  thej  were  cited  on  the  argument 
and  insisted  on  as  deciding  the  case  before  us ;  which  they  do  not. 

The  judgment  below  must  be  afi&rmed. 

Mabtik,  0.  J.,  and  Christianct,  J.,  concurred. 

Campbell,  J.,  having  been  of  counsel  for  one  of  the  parties^ 
did  not  sit  in  this  case. 


Pabtt  CLAoavo  Ukdeb  Tax  Dxkd  must  Show  Ck>KPUAVci  with  every 
nbstantial  requirement  of  the  atatate:  See  Lacey  v.  DavU,  66  Am.  Dea  624» 
note  533,  where  other  caaee  are  colleoted. 

Tax  Assesskd  bt  Assbssobs  not  Sworn  as  Rxquirxd  bt  Law  ie  illegali 
First  ParUh  in  Sherburne  v.  .^ike,'64  Am.  Deo.  165. 

Pbotisions  ow  Tax  Laws  abe  not  Mxbblt  Dibbctort  where  a  departure 
from  them  would  be  prejndicial  to  the  owners  of  the  property  taxed:  Hough' 
ton  Co.  ▼.  AudUoT'OenercU,  41  Mich.  30;  French  v.  Edwards,  13  WalL  514;  or 
where  the  legislatare  evidently  intended  that  the  provinona  ehonld  be  com* 
polBory:  SUAee  y.  StockUy  44  Id.  567;  Hurd  v.  Raymond,  50  Id.  70.  And  a 
reqniiition  that  the  assesaor'B  certificate  shall  show  expreasly  by  redtals  thai 
the  assessment  has  been  made  on  the  basis  which  the  statute  has  laid  down 
is  mandatory:  Warren  ▼.  Chrand  Haven,  30  Id.  30,  all  citing  the  principal  case. 

The  pbingipal  oasb  is  gitxd  in  Stockle  v.  SiUhee,  41  Mich.  618,  to  the 
point  that  tax  prooeedlngs  are  rarely  exactly  and  punctiliously  correct,  but 
that  they  are  sufficiently  so  for  legal  purposes  if  no  error  is  committed  which 
oan  prejudice  the  person  taxed;  and  in  Blanehard  v.  Powers,  42  Id.  624,  to 
the  point  that  the  supervisors'  official  certificate  of  valuation  is  legal  evidenoe 
in  collateral  prooeedlngs  involving  the  validity  of  the  tai^  and  cannot  be 
oontradicted  by  parol  evidenoe. 


Adair  v.  Adair. 

[6  MicneAV,  flOA] 

If 0R1OAG0R  Who  has  Exboutbd  Mortoaob  Pvbfobtxno  10  SiouBi  Pat* 
XXNT  OB  Obbtain  Suk  ob  Monbt  which  he  therein  ooveoaats  to  pay, 
will  not  be  permitted,  in  a  suit  brought  against  him  to  foredoM  the 
mortgage,  to  show  by  parol  evidence  that  the  mortgage  was  not  in  ^mI 
given  to  secure  thd  i>ayment  of  any  sum  of  money,  but  as  secuxity  lor 
the  performance  of  a  parol  agreement  to  i>ay  certain  debts  of  the  mori* 
gagee,  and  to  aid  in  his  support. 


T80  Adair  v.  Adaib.  [Midt 


Wbus  Pamib  bati  Dsuberatxlt  Put  thkb  SroAOKxam  nno 
WBiTiyo»  in  siioh  terma  aa  import  a  legal  obligaiion,  witlumt  any  niioer* 
tainty  aa  to  the  object  or  extent  of  the  engagement,  it  la  condnsiTely 
preanmed  that  their  whole  engagement  and  the  extent  and  manner  of 
their  undertaking  were  rednoed  to  writing,  and  parol  evideooe  is  not  per- 
mitt«i  to  vary  or  contradict  the  terma  of  sach  writing,  or  to  anbatitata 
a  new  or  diflemt  oontraet  for  it 

That  Assiommist  or  Mortqaob  was  without  CtoaiDnLATiDsv  n  No 
DxnNSB  to  a  anit  for  foreclosure  brought  by  the  aaaignee  againat  tha 
mortgagor.  The  latter  haa  no  intereat  in  the  queation  whether  the 
aaaignment  waa  for  or  without  a  oonaideration,  except  ao  £ar  as  the  want 
of  oonaideration  may  enable  him  to  avail  himaalf  of  any  dafieoaa  1m  mi^gkl 
have  had  aa  againat  the  mortgagee. 

PftB9UMFTI0!C   OP  PAYMBNT    KXVBB   AbZSBS    FBOM  LaPU   OV    TDCB    AlOV1» 

abort  of  the  period  fixed  by  law. 

Bill  for  foreclosure  of  mortgaga  The  teBtimoaj  of  Lftora 
Lockwood,  a  sister  of  the  parties,  which  is  referred  to  in  the 
opinion^  is  as  follows:  ''In  1836  Samuel  Adair  lived  on  his  old 
farm  in  Shelbj;  he  moved  to  Grand  River  ooontiy  in  1837.  I 
think  Greoi^  K  Adair  [the  defendant]  had  all  his  iather^s  per* 
aonal  property  in  1837.  I  cannot  describe  the  property,  bat  it 
was  all  his  father  had.  There  were  cows,  hogs;  I  cannot  tell 
what  the  team  was — I  have  forgotten.  Father  told  me  he  had 
given  Qeoige  all  the  property  for  his  support  I  think  this  waa 
in  the  spring  or  early  in  the  year  1837."  The  other  fittta  are 
stated  in  the  opinion. 

Kldr^dge  and  Hubbard^  for  the  complainant. 

H,  Cartter  and  A,  S,  Robertson^  for  the  defendanti 

By  Court,  Martin,  C.  J.  This  is  a  bill  to  foKeokse  a  moiv 
gage,  given  in  January,  1837,  by  the  defendant  to  one  Samuel 
Adair,  who  was  the  father  of  these  parties,  and  by  the  said  Sam- 
uel assigned  to  this  complainant  in  the  month  of  May  following. 
The  mortgage  purports  to  have  been  given  to  seoore  the  pay* 
ment  of  the  sum  of  six  hundred  and  fifty  doUara,  in  semi-annual 
installments  of  fifty  dollars  each^  with  interest,  and  contains  a 
oovemmt  for  the  payment  thereof  accordingly.  To  defeat  this 
action,  the  defendant  insists  in  his  answer:  1.  That  the  mortgage 
waa  not,  in  fact,  given  to  secure  the  payment  of  six  hundred 
and  fifty  dollars,  or  of  any  sum  of  money,  but  as  aeooxity  for  the 
execution  of  a  certain  parol  agreement  for  the  payment  of  oertain 
debts  outstanding  against  the  said  Samuel,  and  for  aid  in  sup- 
porting him  and  his  wife;  2.  That  the  assignment  was  without 
consideration,  and  fraudulent  and  void;  and  that  it  was  nevsr 
delivered  to  the  said  complainant  by  said  Samuel;  and   3.  Set- 
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oiT  to  a  large  amount  which  he  cbiims  should  be  applied  in  paj* 
vnent  of  the  sum  secured  to  be  paid  by  said  mortgage. ' 

The  execution  and  delivery  of  the  mortgage  are  admitted;  and 
*we  therefore  proceed  to  the  consideration  of  the  defense. 

The  first  proposition  of  the  defendant  is  wholly  unsustained 
hj  the  evidence.  The  only  testimony  whidi  is  claimed  by  the 
defendant's  counsel  to  bear  directly  on  this  point  is  that  of  Laura 
liockwood;  but  there  is  nothing  in  this,  nor  in  the  relation  of 
the  parties  or  surrounding  ciroumstanoes,  which  justifies  the 
conclusion  that  the  expressed  contract  of  the  mortgagor  and 
mortgagee  was  not  their  real  contract. 

But  without  wasting  words  on  this  subject,  however  strong 
the  evidence  might  be,  this  defense  would  be  of  no  avail  To 
hold  that  a  party  may  reply  to  an  action  upon  a  written  instru- 
inent,  ''It  is  true  I  made  the  contract,  but  it  was  not  my  agreement, 
and  I  did  not  intend  to  be  bound  by  it,"  would  set  the  law  of 
contracts  all  afloat,  render  the  certainty  of  the  law  a  fiction,  and 
place  the  obligations  of  parties  beyond  judicial  control.  It  is 
true  that  if  there  be  fraud  or  mistake  in  the  contract,  equity  will 
relieve  to  annul  or  correct  it,  as  the  case  may  be;  but  it  exercises 
this  jurisdiction  in  cases  of  fraud  upon  grounds  of  public  policy, 
as  well  as  to  relieve  an  injured  party  from  injustice  through  the 
designs  of  another;  and  in  those  of  mistake  upon  the  ground 
that  the  instrument  is  not  made  to  speak  the  real  intent  of  the 
parties.  In  both  instances,  however,  clear  and  unequivocal 
proof  is  required  to  authorize  the  interference  of  the  court 
But  where  the  parties  have  deliberately  and  understandingly 
executed  an  instrument,  where  one  has  not  been  defrauded,  or 
both  mistaken,  they  cannot  afterwards  be  permitted  in  any 
court  to  insist  that  it  does  not  express  their  real  intentions,  but 
that  quite  another  thing  was  designed. 

The  true  rule  is,  where  parties  have  deliberately  put  their 
engagements  into  writing  in  such  terms  as  import  a  legal  obli- 
gation without  any  uncertainty  as  to  the  object  or  extent  of  such 
engagement,  it  is  conclusively  presumed  that  their  whole  en- 
gagement and  the  extent  and  manner  of  their  undertaking  were 
reduced  to  writing;  and  no  evidence  is  permitted  tending  to 
vary  or  contradict  its  terms,  or  to  substitute  a  new  or  different 
contract  for  it:  1  GreenL  Ev.,  sec.  275.  Thus  it  was  held  in 
StUherland  v.  Cranes  Walk.  Ch.  523,  that  parol  evidence  cannot 
t)e  received  to  add  to  or  vary  the  terms  of  a  written  instrument. 
^It  may,"  said  the  chancellor,  ''be  introduced  for  the  purpose 
at  showing  fraud  or  mistake  in  drawing  the  instrument^  when 
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ihe  frftad  or  misUke  ia  set  forth  in  the  bill,  and  the  relief  asked  ii 
baaed  upon  it ;  but  not  otherwise."    This  role  ia  forciblj  iUnstntel 
hy  Mr.  Spencer  in  1  Eq.  Jar.  656.     *<  It^"  he  says,  *^  exdadea  finom 
the  consideration  of  the  court  every  question  but  this:  What  is  thi 
meaning  of  the  wonia  which  the  parties  osedl    Hie  question  is  doI 
broadly,  What  waa  the  intention  of  the  partieat — ^what  the  mean- 
ing of  the  worda  indicate  most  be  taken  to  have  been  the  inten- 
tion."   And  thia  role  ia  baaed  upon  aoond  policy,  and  is,  with 
perhaps  a  aingle  and  doubtful  exception,  of  universal  applicatiaai 
and  ia  the  only  one  which  can  be  safely  followed,  without  destroy 
tion  of  a  fundamental  law  of  contmcta  underlying  the  entire  bnal- 
neaa  relationa  of  aodety. 

The  aecond  proportion  of  defendant'a  answer  is,  that  Um 
assignment  is  without  consideration;  that  it  was  never  delivered 
by  Samuel  Adair  to  complainant;  and  that  it  is  fomdulent  and 
void. 

This  propoeition,  like  the  first,  might  be  disposed  of  with  tlie 
single  remark  that  it  is  entirely  unsustained  by  the  proofl    T^ 
defendant,  however,  seeks  to  have  the  court  draw  this  inference 
from  the  relations  of  the  parties,  and  the  form  of  the  aaaigii- 
ment.     It  ia  true  that  Samuel  Adair  was  the  father  of  both  the 
complainant  and  the  defendant;    but  this  relation  is  not  incoD- 
siatent  with    the    presumption,  much    less    the    ascertained    and 
acknowledged  fact,   that  the  one  was    his  debtor,  nor   that  the 
other  might  be  the  purchaser  of  his  securities,  or  the  object  of 
his    gratuitous    bounty.      Whether    the   assignment   was    for    or 
without  a  consideration  is  no  matter  of  concern  to  this  defend- 
ant^  except    for  the    single    purpose  of   enabling    him   to  make 
available  his  claim  of  set-ofT  and  payment,  which  we  will    pres- 
ently consider.      Its  form  furnishes  no  sufficient  ground  for  the 
presumption    that  it    was    never    delivered.      No    witnesses  are 
necessary  to  render  an  assignment  valid,  nor  is  an  acknowledg- 
ment and  registry  necessary;  nor  would  a  registiy  be  construct- 
ive notice.     Indeed,  as   a  general  rule^  the  transfer  of  the  debt 
or  obligation,  with  the  evidence  of  it,  will  operate  to  assign  all 
collateral    securities,  without   any  instrument    of    writing  what- 
ever. 

The  assignment  being,  then,  sufficient  in  this  case  to  transfer 
the  obligation  and  the  security,  and  it  being  found  in  the  pes- 
session  of  the  complainant,  no  presumption  can  be  raised 
against  his  title.  The  burden  of  impeaching  it  was  upon  the 
defendant,  and  he  has  offered  no  proof  relative  thereta  In- 
deed, we  are  constrained,  from  a  consideration  of  all  the  prooA 
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in  the  case;  from  the  mtaatioii  and  the  relationfl  of  the  parties; 
from  the  facts  shadowed  forth  in  the  evidence,  if  not  fully 
established — ^that  the  father  had  transferred  all  his  property 
real  and  personal,  to  the  defendant,  and  was  abont  moving  to 
a  distant  part  of  the  state,  and  the  defendant  was  to  accompany 
him — ^to  conclnde  that  the  assignment  was  made  for  the  pur- 
pose of  diBtribution  of  his  property,  if  upon  no  valuable  consid- 
eration; and  that  the  defendant  must  have  known  it.  The 
connection  of  the  defendant  with  his  father  was  of  so  intimate 
a  character  that  it  forbids  the  presumption  that  any  knowledge 
of  their  affidis  was  withheld  from  him;  while  there  was  nothing  to 
■how  but  that  the  parties  were  upon  the  most  intimate  and  fra- 
ternal relatione  And  it  is  altogether  inconsistent  with  these 
relati<m8  to  presume  ignorance  on  the  part  of  the  defendant  of 
a  flEust  so  intimately  oonceming  himself;  or  that  the  knowledge 
of  it  was  suppressed  by  the  complainant.  But  this  is  immate- 
rial under  the  view  we  take  of  this  case. 

It  is  also  claimed  by  the  defendant  that  the  period  of  time 
that  has  elapsed  since  the  execution  of  the  mortgage,  taken  in 
connection  with  the  proofs,  is  sufficient  to  raise  the  presumption 
that  it  has  been  actually  paid.  It  is  suggested,  lilso,  that  it  raises 
the  presumption  that  it  was  executed  under  a  family  arrange- 
ment, but  we  will  consume  no  time  upon  this  question,  as  such 
9(  presumption  would  avail  nothing  to  the  defendant,  and  could 
only  serve  to  raise  another  presumption,  vis.,  of  knowledge  on 
the  part  of  defendant  of  ever3rthing  connected  with  it. 

But  as  to  the  presumption  of  payment,  the  whole  defense  is 
baaed  upon  the  proposition  that  the  mortgage  does  not  express 
the  real  intention  of  the  parties,  and  that  the  real  contract  has 
been  fully  executed.  This  is  aU  that  the  defendant  can  mean 
by  his  claim  of  setK>ff  and  payment.  Denying  to  him  the  right 
to  insist  upon  his  first  proposition,  his  whole  defense  falls  to 
the  ground.  Yet  assuming  that  he  may  still  avail  himself  of  the 
claim  of  payment,  and  establish  it  either  by  presumptions  or 
proofs,  the  presumption  of  payment  claimed  to  arise  from 
"staleness  of  the  demand"  can  hardly,  upon  any  principle  of 
equity  or  law,  arise  in  this  case.  This  species  of  presumption 
is  one  which  courts  will  sometimes  raise — ^in  the  absence  of  all 
direct  evidence  upon  which  their  judgment  is  evoked — ^from  lapse 
cf  time  and  surrounding  circumstances.  It  is  true  that  time 
has  always  been  regarded  as  an  auxiliary  to  other  fiicts  and  cir- 
cumstances in  questions  of  payment — ^possessing  more  or  less 
importance  as  the  period  may  have  been  longer  or  shorter — but 
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this  pi6Bamption  can  never  arue  from  lapse  of  time  alone,  short 
of  the  period  fixed  bj  law:  Atkinmm  v.  DancB^  9  Yeig.  42i  [90 
Am.  Deo.  422];  Diamond  y.  Tobiat,  12  Pa.  St.  312;  AbboU  ▼. 
Godfirof^s  Heirgf  1  Mioh*  178.  In  the  present  case,  the  defend- 
ant affirmatiTelj  insists  upon  payment  by  way  of  setoff  and 
otherwise  (and  we  are  aware  of  no  rale  allowing  presumptiflos 
of  this  kind  in  support  of 'a  daim  of  setoff);  and  supports  his 
claim  by  evidence  bearing  direotly  upon  the  question.  These 
facts  and  this  presumption  cannot  exist  together;  for  the  whole 
theory  of  presumptions  arisii^  from  the  staleness  of  the  claim  n 
based  upon  the  absence  of  proof  beating,  in  the  one  or  the  other 
way,  direotly  upon  the  subject  In  this  respect  this  presumption 
is  entirely  different  from  that  arising  under  the  statate  of  limi- 
tations; as  after  that  statute  has  run  the  presumption  becomes 
one  of  law;  and  is  conclusive  in  oourts  of  law,  and  generally  in 
«»quity,  notwithstanding  the  most  positive  proof  of  non-payment. 

The  remaining  daim  of  the  defendant  is,  that  he  has  paid 
laige  amounts  for  Samuel  Adair,  which  more  than  cover  that 
claimed  to  be  due,  and  that  the  same  should  be  applied  in  dis- 
chaige  of  this  mortgage.  We  do  not  think  this  daim  can  avail 
anjrthing  to  the  defendant.  By  fiir  the  largest  amount  olaimed 
to  be  due  from  the  mortgagor  to  him  accrued  (if  at  all)  before 
the  execution  and  deliveiy  of  the  mortgage;  and  the  residQe 
after  the  assignment,  and  a  portion  of  that  after  the  mortgagee's 
death.  Now,  giving  full  credit  to  the  testimony  of  ail  the  de- 
fendant's witnesses,  it  is  yet  impossible,  upon  -any  reasonaUe 
hypothesiB,  to  condude  that  the  defendant  would  execute  his 
covenant  and  mortgage  for  this  sum  of  six  hundred  >  and  Bibf 
dollars  and  interest,  payable  in  installments  running  through 
some  seven  years,  before  full  payment,  if,  as  is  daimed,  he  had 
then  worked  for  the  mortgagee  more  than  a  year  aad  a  half,  and 
was  then  laboring  for  him  upon  a  contract  for  two  years'  labor, 
at  three  hundred  dollars  per  year.  Men  do  not  do  business 
in  that  way;  and  there  is  no  reason  shown  in  this  case  why 
this  defendant  should  stultify  himself  by  making  so  absurd  a 
contract  The  uncertainty  as  to  time  and  oiroumstanoe,  and 
the  doubt  whidi  overhangs  this  portion  of  defendant's  case, 
forbid  the  allowance  of  this  claim;  and  the  evidence  is  of 
no  value  except  in  so  fer  as  it  tends  to  show  a  probable  rea- 
son why  the  defendant  should  have  performed  the  services, 
and  disdiarged  the  liabilities  which  he  claims  he  has,  and  yet 
leave  this  covenant  and  mortgage  valid  and  subsisting  in  the 
hands  of  his  fether  or  this  complainant;   and  further,  to  nise 


May,  1858.]  Adair  v.  Abauu  785 

the  not  onroMoamMe  preiamptioa  that  he  knew  it  mui  intended 
bj  the  mortgagee  to  paM  to  the  complainant  for  hia  ehaie  of  the 
father^  propertj,  which  he  ihiia  ehoee  to  distribute  in  his  li£^ 
time.  It  aho  tends  fi>  illustrate  the  payment^  after  Samuel 
Adair's  decease^  by  the  defendant^  of  his  debts  (for  the  latter 
had  acquired  all  his  property^  both  real  and  personal),  and  to 
repel  the  presumption  that  he  has  any  equitable  daim  against 
the  oomplainanty  or  would  have  against  his  Cather^s  estate^  for  repay- 
ment thereoH 

These  reasons,  and  the  general  doubt  and  unoertainty  which 
OTerhang  the  testimony  of  the  witnesses^  compel  us  also  to  r^ 
ject  the  daim  of  payments  shown  to  have  been  made  by  the 
defendant  after  the  assignment^  as  wdl  as  after  the  death  of  the 
mortgagee* 

After  a  careful  eTamination  of  the  whole  case^  we  cannot  dia. 
cover  either  equity  or  probabili^  in  the  deiimse;  and  the  decree 
of  the  court  below  must  therefore  be  reversed,  and  one  entered 
in  favor  of  the  complainant^  with  costs  of  this  court  and  of  the 
court  below. 

The  other  justices  concurred. 

Pabol  BviDnroi  n  not  Amniwniiia  «o  OovoAtam  on  YmT  tiie  terms 
of  a  written  oontnot:  Cooper  v.  Berry»  88  Am.  Deo.  488»  note  480.  This 
rale  appliei  m  well  in  equity  «e  at  lawi  BuXUmm  v.  McLmm$^  85  Id.  78(V 
note  788.  Fkurol  evidenoe  of  onl  aegotiatioiiB  aateoedent  to  a  written  oon- 
tnot ii  inadmiisible  to  oontrd  the  oontnot:  BUatom  v.  Qr\ffin^  87  Id.  70^ 
note  80,  where  other  oeeee  are  ooUeoted:  Roehm&rt  v.  DwtenpoH^  85  Id.  189^ 
note  138.  Eridenoe  of  a  oontemponneoiui  perol  agreement  ii  not  admlnlMe 
to  oontndiot  the  terms  of  a  note  and  mortgagei  MarUn  v.  Uo/Mn^  18  Mioh. 
885,  dting  the  principal  oaae. 

Patmsot  PanuHXD  fbok  Lapsb  or  Tmm^  wnur:  See  BwMpd/trr.  Imm*$ 
AdmWBf  63  Am.  Dea  732,  note  734,  where  this  rabjeot  ii  dleeueed  and  othw 
cMee  oolleoted.  Coorts  are  neverat  liberty  to  pneome  payment  frtnn  mere 
Upee  of  time  leai  than  that  fixed  by  the  statate  of  Umitatiooet  QrtrfUm  Bank 
r.  Doe^  47  Id.  807. 

Ths  fbdigifal  CASS  D  GRKD  In  Dudgeon  ▼.  ffctggari,  17  MIoh.  S80»  to  the 
point  that  instroments  made  by  partiee  at  the  eame  time,  and  relating  to  the 
Mune  Bubjeet-matter,  moat  be  ooostnied  together  aa  parte  of  a  single  trane- 
aotion,  and  by  the  oonrt;  and  in  Nortkjf  ▼.  Nortky^  45  N.  H.  145,  to  the  point 
that  o£beti  atand  on  the  eame  grouid  ae  payments  in  Miohlgan.  It  ii  also 
aiftingnlahed  In  Kimbaa  v.  Jfyen^  21  MIoh.  285. 
Am.  DaoL  Tob  LZS-M 


INDEX  T(J  THE  NOTEa 


AooonnKn.    See  Obzmxval  L^w. 

AoBHifHiT  no*  to  keep  taTem,  when  farokfo,  tSU 

not  to  Mil  milk,  whai  broken,  853. 
ALTsnATiDir  in  writing  makei  it  Yoid,  M9l 

of  note,  effeot  ol,  724 

of  note  when  doei  not  vitiate^  724 
AwJUAiA,  liAbili^  of  imilroed  for  frightenfaft  896, 

liabili^  of  imilroed  for  killings  836L 
Ajmovmyr  worn  CBXDiroBfl^  mede  nnder  f oreJIgn  Inwi,  M^  4tL 

BAiLMurr,  qnestion  m  to  whether  oontraot  is  beilment  or  nle^  Stl* 
BcrETOLXiiT  SodSTT,  Mtion  to  oompel  peymeot  of  benafiti^  G9l 
Bill  ov  Ladino,  not  a  oontraot  as  to  qnantt^,  nnlw  It  ea j9  ^ 
goaranteed,"  726. 

Cammom  ov  PAflsmoiBS,  baggage,  bedding,  IttL 

baggage,  book%  162.  * 

baggage,  dmsiinff  ciaiin^  ISSL 

baggage,  gona,  pistols,  eto.,  163. 

baggage^  jewelry,  161. 

baggage,  laoes,  16a 

baggage,  masquerade  oostnmes,  162L 

baggage,  materials  to  make  garments^  160. 

baggige,  merchandise,  160. 

baggage,  money,  161. 

baggage,  most  be  carried  withoat  extra  ohaif%  1AI» 

baggage,  night-glasties  and  telescopes,  162. 

baggage,  opera-glasses,  162. 

baggage,  snrgical  instmments,  162. 

baggige,  tools,  162. 

baggage,  watch,  161. 

baggage,  what  deemed  to  be,  IGO. 

baggage,  what  is,  is  question  for  jory,  159. 
CoMHOsr  Casxikb,  delivery,  whether  most  be  to  idonalgnaa  ptHMlTlj^ 

notice  of  arrival,  whether  mnst  be  given,  290. 

obstacles  to  navigation  do  not  exonerate^  688L 
CoMFBOMm,  oondnsiTeness  of,  704 
CoKSiDERATiON,  explaining,  578. 

failore  of,  how  pleaded,  2da 

mfMfinej  of^  5781 
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L4W»  itetatH  embnemg  mbjwst  nol  ■■yiMiil  hk tHH 
ComrmMOtf  dHMfeat  nooronbla  for  fanMh  ol»  64& 
OovTMrAVO^  an  ririwing  mndar  Ukm  with  notioe  of  <ioiidHicm  in,  Ttt 
vnof  grr ~tH  rrr—'Tn*  tir  ifrrignttrrii  |i  iini  1 1 1 1,  7B» 
mmnak  Jweoaaa  apitnar,  687. 
of  stoek,  isM  0^  not  naoaMiy,  S4L 
tob  aooipfeno^  MX 

tostodL  0^  to  U  pud  in  inrtiafaMBfti^  SKQL 
^^T««^*-  L^Wy  ■cnowpKoo,  oompetanoj-  ol«  m  a  witama^  671«  fK 

ooRobonitioD  ol«  m  to  aajpwt  ol  endanea^  67BL 
fflWfrrtwBtiiOB  of>  m  toooo  o(  Mwd 
aooonnlioSy  iwwfrBtwBtifnB  o^  by  SBoUMr  aoooBuilio%  677* 
aeoonplioSy  oonobontioD  o^  by  wife  c^  677* 

aooonnlioSy  ooRoboratknc^  in  nataEiil  part  of  — iii— ■■  !■  iM^H^kkHk. 
67& 


oowohowition  o^  itKtnftH  nqnifi^i^  677« 
oowohowition  o^  wbnt  n^niind,  67& 
oonri  ahonld  advin  Jnijto  noqinit  on 
ol«67L 

jndgo  no*  obUged  to  advin  Jmy  to  aoq;ail  cm 

oCyCTH 

IhwbHi^^  diif— n  in  JiwtiflaatinB  nf,  380L 
inaiBtBMBt  for  laiMByt  doaoi^ptMn  oi  prapoi^,  H7« 
indiofenMntfor  nuixdery  deooriptionof  iroiiind%  Ml 
maxdary  dooor^on  of  woands  in  jndiotment^  I8QL 
nmdor,  ovidonoa  of  ohaneterpf  diH)eaaad,  SSL 
nmxdar,  jnatifioattont  OTidenoo  in,  SSQl 
nundflr»  threatt,  admitting  OTidonoa  of»  SSOl 
•paoial  ooonael  to  aid  pioaeoating  offioer,  SSQl 
threata  mada  by  deooaaod,  OTidflOoa  o^  SSO. 

Dduob,  agraement  in  advanoa  fixing  amoont  o^  SSSi 
oTidonoa  in  mitigation  of,  ondor  genatal  iMSo^  S74 
exemplary  in  oaaa  of  n^g^jgenoa,  266w 
for  paraonal  iigoiy  rwralting  from  n^fl^igmoo^  SST* 
letting  Tflrdiot  aaida  for  axoaarive^  267* 

DEWAxna,  wbat  admits,  2S2. 

DiTOBOii  alimony,  judgment  for,  bow  enforoad,  TIL 

EaTAra-TAXL,  wben  paiMB  by  doTiie,  7SS. 

EnDDrd,  dedarationa  of  agent,  666L 
expert,  wben  inadmianUe,  SS8L 
given  withont  reoolleotion,  bnt  from  aeeiag  a  "i  tifliiilit 
of  JnanTanoe  expert  aa  to  iiriiether  into  wonld  bnvn 

certain  &cta  were  diaoloeed,  639. 
of  mattsB  of  record  muat  be  of  raoord,  S09L 
opinions  as  to  how  other  people  would  pmbabjyao^  IML 
opinions  geoerafly  not  admissiMe,  638L 
positive  and  negative,  raUtiva  vafaia  of^  201 

KllMFTioy  laws,  how  oonstmed,  706L 
of  oow  indndea  heifer,  708, 
xadsmption,  to  whom  money  may  be  paid,  87L 
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r,  dMBstfon  iMiwwii,  and  ■igning  nnM  ol  aDoUwrwIlkaiil 

Kkacoiuliiis  OatnnsrAmm  to  wils  of  dbbtar,  71L 

vi£e  hsfiiig  jmdgOMiit  lor  alimony  laaj  aitedc«  71L 

OABBmBxnrr,  ^^f"—  of  garniihiw  after  indgmwit  agidaal  UMf  W* 

Jndgvien;!  oaimol  bo  svoided  for  itregolan^,  GS20L 

of  tniiloe^  IS98L 
Odt,  pMol,  lAmk  onteoeabkb  42L 

F^*»*«  OoBPiTB,  qoHtumi  wbioh  may  ba  oonaidarid  on,  S9L 
Htohwat,  tedng  agidnit  oattlo  xahiwUSij  on,  727. 
HoHKSAi^  moorljgiiga  oi(  887* 

HimBA]n>  Ain>  Woi^  aarfirlng  Imaband  ii  onAiOad  tp  wiM  «hoa«  in 
19S. 

LumMB,  liaUK^  of»  826L 

ImnuHOB,  aspvl  oiid«noe  that  nta  wonld  hKV  baoi  fnonaaod  If  iwrfain 
faete  wwa  known,  538. 
inaaivanay  of  oonipaBy ,  wlien  a  fjwfjnnaa  to  aotion  on  pfandmn  nota^  690k 
IsiozzGAiDio  LiQUOBa,  loaring  piemiaea  to  ba  naad  lor  aala  oC  ^Ok 

JvnoMBra*  in  nnmerala  without  any  daUar-maik*  STSt 

morgerof  oanaeof  aotion  in,  8S& 
Jpmmmoiioir  aoqnizod  by  pnbliahing  notioa^  427. 

in  oaaea  fonwlnaing  tax  liana,  428b 

atatato  oonfieRing  must  ba  oomplied  with,  427. 

Ijuua  of  zailxoad,  napaotiTo  liability  of  leanr  and  laaaaai  296-ML 
LmnimMr,  adTctao  poaMaaion,  eridanoa  raqidxad  to  anpport  dalm  aC  101 

ratantfon  by  axaoator  of  debt  barrad  by,  191 

wahrer  by  azaoator  or  adminiatntor,  104. 

ItfanMBT)  WoHBir,  oanr^yanoa  by,  nmst  ba  azoontad  aa  pnaoilbad  hf  iMi 

nta,  20a 
Itarroaas,  parol  aridanoa  to  onra  daf aota  in,  ML 
MmnoEPAL  OcouPOBAnoir,  lioanaa  may  be  raqnirad  by,  ol  tlMata^  74T» 

VasKniABUi  ImmiJiiBrn,  alteration  in,  whenaToida,  Ml 
danyiog  awigiimant  of,  922* 

denying  that  plaintiff  ia  tha  foal  party  in  Intaealb  m 
oonditioBa  daetroying  negotialiilityo(  G9SL 
demand  and  notioe,  whether  ezooaed  whan  no  one  haa  aaHMrfty  Ii  aalp 

laot,71S. 
ffilipg  blanka  in,  269L 

ba  payaUa  in  money,  781. 
be  wiHioKt  eonditian,  899L 
parol  efldenoe  to  ahow  nature  of  indonoi^i  obU|gpiiion^  ML 
payee  who  indorwa,  liability  o(  4O0L 
wwda  on  book  of,  700L 
HomjiT,  wtun  ahoold  ba  granted,  2291 
VoBOi,  poaaaaaion  of  land  a%  42L 

Komairaia,  private.  Joinder  of  partiea,  plaintiff  in  aotkmtaabaKtIiL 
private.  Joinder  of  partiea  plaintiff  in  aait  in  aqnity  to  abater  114 
private^  Joinder  of  partiea  defendant  in  aotion  to  abater  SllL 
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NiruAiroi^  prffali^  Joindff  of  pwIlM  d«!endiaitlii  nh  la  «q^ 
pnUio^  aetioB  al  hsw  It  by  lodictnMfDt,  SIL 
pablio^  Joinder  of  putiM  plaintiff  In  aetum  at  law  to  abater  Sll. 
pobUo^  jolndar  ol  partiei  plaintiff  in  mit  in  equity  to  abatOp  SIX 
paUio^  Joindflr  ol  partioi  defendant  In  aotian  at  law  to  abater  SUL 
pablioi  JQsndsr  of  partiea  defendant  In  aoit  in  equity  to  abater  SUL 
paUiob  may  alao  be  priTate,  312. 

PAnma,  Joinder  d,  in  aotion  at  law  to  abate  private  nirieanee,  US;  SllL 

joinder  ol»  In  aotion  at  law  to  abate  paUio  nninnoe^  SIL 

joinder  ol»  In  lull  to  reetimin  a  nnisanoe»  811. 

joinder  ol.  In  equity,  SIL 

joinder  o^  In  eoit  In  equity  to  abate  pnUio  nnteanee,  SllL 
Paetition  FnroQi,  owners  of  adjaoent  landi  need  not  ereol^  7SS. 
PAnmnaHZP  between  oorporation  and  natonl  peiaon,  $87. 
pATmNT,  giying  a  note^  when  is  and  n^ien  is  not,  847. 
Peuuxftion  respeofcing  receipt  of  artidea  forwarded  by  maH^  Ml 

RATiiBOAf>  CoBPOSAiiQir,  anjmala,  not  liable  for  injnziea  resulting  ham  ftf|^ 
of,  337. 

leeeee  of,  and  iti  liability,  297. 

leoaee  of,  aoti  of,  for  which  leascHr  la  not  antweraUe^  287. 

leiior  and  leaMO  of,  reepeotlTe  liability  of,  295. 

liability  for  aoti  of  oontraoton,  286. 

liability  for  fire  oommanioated  by  engiiie  of  another  oomp— y,  SNL 

liability  for  negUgenoe,  243. 

liability  for  torto  of  ito  loHKna,  20& 

liability  ol^  as  oommon  oarrier,  when  tenainataiy  280* 
Ratitioatiov  of  f oiged  signatare,  892. 
RaoEirT,  parol  evidenoe  to  oontradiot,  SfiSL 

when  deemed  a  oontraet,  331. 
RisTSAnfS  or  Tbadi,  agreement  in,  when  Toid«  807* 

SiDUonoir,  aotion  for,  by  father,  398. 

Skbyaht,  reoorery  for  iojnry  to,  by  f ellow«eer?ant»  90L 

Smrrara,  part  owner  of  ships,  liability  of,  872. 

Slandkr,  eridenee  to  show  that  no  orime  was  intended  to  be  shMgi^  SS4 

8L4NDEB  AM  LiBiL,  nuJioe  is  presumed,  256* 

peonnisry  cironmstanoes  of  defendant^  2Mb 

pnnitire  damages  in,  286L 
Sracino  PntioRMAirCT  of  oontraet  to  oonrey  pereonal  deputy  er  ptlvl" 

right,  734. 
Statotb,  repeal,  effect  of  pending,  proeeoutioii,  098. 
Statdtb  of  F]LLnD6»  promise  to  pay  debt  ol  anolber«  wbfli  aa  ettglasi 

promise^  635. 
SiTimoNS,  snfficienoy  of  senrloe  of,  389L 

Taxation,  error  in,  when  not  fatsl,  779. 

law  directing  prooeedings,  when  mandatoiy,  7791 
TEUoaAFH  OoBPORATiON,  condition  as  to  dpher  or  obaoore  memfs^  €1% 

oondition  as  to  deUvery  of  message  to  connecting  line,  47L 

condition  as  to  night  or  half -rate  messages,  469. 

oondition  as  to  presenting  obum  within  limited  time,  47L 
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TrnMOMArB.  OoEroBAsnnr,  ooodhioalimitliigttiUttlif  oC 

•onditiaii  reqnizing  menage  to  be  i«peftted»  4I7« 

dpher  meeeigee,  tmn  in,  479L 

dntiee  of,  to  Oe  paUio,  465. 

menafle  ^^^*i^*^  when  deemed  pert  of  ooBdnMlL  dHL 

meeiage  Mmka»  irho  boond  by  regnlatlwie  e^  4IC 

r^goletioiify  ezamplea  of,  472. 

r^golatioiify  poirer  to  make^  465. 

itipdUtioiie  lelcesing  from  liabOitj,  471. 

BtipnUtJotii  Fftlaaiing  from  liabili^  topoeed  hf  iliM%  ML 

whether  liable  ae  '*^"»"»""  oaniei%  46IL 
Ta^MTEBHf  aotkm  to  oompel  perf oimanee  of  euateael  te  fh^  m 
750. 

aotioii  to  enjolii  performanoe  al  lival  theetery  TiOL 

eodience  may  ezprees  its  opialoD,  74flL 

aadienoe  most  not  be  guilty  of  breaoh  of  pmee,  7411 

eodienoey  preoonoerted  plan  of,  to  meet  and  hoot  pliqrw  er  fliy^  ffH 

anihor  of  pUy,  righte  of«  when  waiTed,  7tt 

aathor  of  pUy,  transfer  of  xi^ts  of«  7SS» 

exorbitant  ohaige  lor  admiseion  may  be  made^  7411 

f oorteenth  anundmsBt  doee  not  apply  to  ri^  t»  tUI 
749. 

lioense  may  be  reqnlied  oC  746L 

to  prodnoe  a  pUy*  751. 

preoonoerted  plan  to  hoot  perfonnanee^  74flL 

porpose  of »  746. 

lesenred  seets,  negleot  to  mark  as  taken,  749. 

leeerred  seets,  rights  of  holder  of  ticket  for,  74lt 

seets,  refused  to  sell,  thoofl^  advertised,  74& 

tioket-holder,  rights  of,  747. 
Teadi,  agreement  in  restraint  o4  iriifla  vaUdp  tSU 
Tbotxb,  oonversion,  what  ia,  8301 

for  bailed  property,  890. 

Wabkahtt,  recovery  on,  where  pfirebaser  eanaeil  6Mbk 
Will,  probate  of,  what  oonelnded  by,  OOOL 
Wimns,  aoccmplioe,  conviction  on  evidence  o4  67& 

ecoomplioe,  corroboration  as  to  one  of  several  dstodlBH  QlL 

Mcomplioe,  oorrobonttion  by  another  aooompUoe^  €77* 

aocomplioe^  corroboration  by  wifs^  077. 

Moomplioe,  oorrobonttion,  statntss  conoeming,  877* 

aocompUoe^  coRobonttion,  what  requisite^  874-67C 

aooon^lioe  is  competent,  874. 

accomplice,  jnry  shoold  be  warned  against^  87L 

eriminetion  of,  on  oroaa-eaaminatioii,  87L 

Interest  requisite  to  disqualify,  821,  828L 
Wmnmros  made  at  same  time  are  ooastmedtir^gether,78fL 
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ABANDONMENT. 


ABATEMENT. 
Bm  Nmuran;  FLXADura  jjn>  PBiona^  Ik  ^ 

AOCEFTANCB. 
See  Cknmuion,  4-7. 

ACCOMMODATION  PAFSB» 
See  NioonABUi  iHSTRUicom^  M« 

ACOOM?LIGE& 
See  GBnavAL  Law,  90 

ACCOUNT. 
',  %  S}  Pabxnt  ahb  Chuih  4| 

ACCOUNT  BOOKa 
flee  A0Bi€nr,  2;  Ensaroi,  79  H 

ACKNOWLEDGMENia 
See  PoMHWimr. 

ACQUITTAL, 
flee  Cbdixnai.  Law.  13, 18^  Ml 

ACTIONS. 
BiBommr;  Bbpxivxvi  TtaBMii 


ACTS  OF  GOD. 
Ooiomi  CATOTinw,  1-7;  Cknmuon^  17-Jil 

ADJOUBNMENT. 
flee  P&SADiNo  Ain>  FBAonxs,  IC 

ADMINISTRATORS, 
lee  XnoDTOBs  ahb  AramnsimAi 

ADMIRALTY. 
See  SHTPPiKa,  8. 
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ABMISSIONaL 
flt»A«oifnir,  S|  OKODXAh  Law,  49|  Pixtmnip,  ^ 


ADVEBSE    POSSESSION. 

L  Irs  SOT  AsfwwMMM  FMnanoN  whoui  On  Qcm  a*  JnxKrAia  wm 
hum,  oattbg  down  tntM,  deadeniiig  timber,  and  fenoiag  in  m  oow-pn 
wliich  luid  fidlM  down.    i>iNA<MiT.  i7olMan»  196. 

t.  It  n  No  PttooF  OF  ADTun  Posbbhiov  thai  a  teoaal  of  a  portiott  of  tbt 
land  in  oontrovony  who  ranted  it  of  anothflr  penon  aeked  pannuelon  of 
the  cJaimant  to  ooonpy  it;  for  tlui  doee  not  make  him  a  tenant  of  the 
Utter.    Id, 

S.  To  0098TITUTS  Adymum  FouMuaox,  Tekaht  must  nram  RuAnr  Psb- 
iLLmarTLT  npon  the  land  or  else  ooonpy  it  in  eaoh  a  waj  ae  to  leoTo  no 
doaht  in  the  mind  of  the  true  owner,  not  onlj  aa  to  who  tho  adverM 
daimant  la,  bat  also  that  it  ii  hie  pupoee  to  keep  the  owner  oat  of  hie 
land,    /d 

1  ADTUbn  Poflaianoii  a  xadi  out  bt  Aon  tbit  amm  Orar,  Tiaililo,  no> 
toriooa,  and  oontinnona,  and  cannot  reet  npon  the  eeeret  intentloB  of  the 
Intrader  to  retoin  and  reooonpy  the  land.    Id, 

%k  OocDPAiroT  OF  Small  Pass  of  Tbact  whioh  forma  meralj  a  part  of  an  In- 
bloanre  that  took  in  a  portion  of  three  other  traota  doee  not  mMtitnle 
adTevN  poeeeeaion  of  the  tHiole  of  the  fimt  traot.    Id.  . 

Sea  I>BiDi,  Zi  BAancssn,  2|  Kvumu^  tL 

ADVERTISEBCSNTa 
SeeSsimBOi  16L 

AOENOT. 

L  AamsT  of  BAn.soAi>  Bmplotkd,  or  wson  Oanom  tr  i%  io  DsLim 
FsnoHT,  MAT  CosTHAOT  TO  DsLnTBS  It  to  another  oairier,  and  thoa 
bind  the  railroad  oompany.    Michigan  eCc  B.  B,  Co,  t.  Dt^,  27& 

IL  Faoios  must  Kkkp  Books  nr  Which  ahall  be  ooneotly  entered  the  trane- 

aotions  on  aoooont  of  hie  principal,  and  the  latter  ii  entitled  to  a  oorrect 

copy  of  the  entriee,  induding  all  memoranda  oonneoted  therewith.    If 

^  the  anawer  ii  ambigaoaa  in  thia  reepeot»  an  objeetion  to  it  will  be  ena- 

tained.    Ktighkr  t.  Savage  J(fg.  Co,,  60a 

lb  Whin  Faoios  has  Bbtdkud  his  Aoooost,  which  haa  been  aettied  with 
foU  knoiHedge  of  all  items  of  whioh  it  ia  oompoaed,  withont  a  demand 
for  the  nasiea  of  porohaaem,  he  cannot,  in  the  abeenee  of  frand  on  his 
party  be  compelled  to  fomiah  snoh  namea  after  any  oonalderaUe  lapae  of 
tima  The  demand  for  namee  ahonld  have  been  made  at  the  timo  of  the 
adjustment,  or  within  a  roaaonaUe  time  thereafter.    Id, 

A.  Pasamoust  ahb  Vital  Puhoiflb  ssrwssir  Psihoifal  asd  Factos  is 
good  faith;  all  departorea  from  it  are  esteemed  franda  npon  theoonfidence 
impoeed.    Id, 

i.  As  BBTWBXsr  Prikoipal  and  Faotob,  Law  Prohibrs  Facios  fsom  Pvs- 
OHASRfO  on  hie  own  aooonnt  that  whioh  hie  dnty  or  tmat  reqniree  him 
to  sell  on  the  aooount  of  hie  principal,  nor  can  he  porohase  en  aooonnt 
of  hie  principal  that  which  he  lella  on  his  own.     Id, 
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C  WAOtom  OAnrov  Vmm  Onosm  Chibaotibs  or  Bmnot  axd  Beum^  «a* 
ItM  ihfa  reUtian  with  his  pvindpftl  has  bean  diMdhred*  or  than  la  m 
ddibanita  agnemant  betwem  them  to  that  effsol    Id, 

7*  BsTBamTEAXioira  bt  Imsijkajiob  Aonrr»  Emfowbbsd  oin.T  to  Bbobtb 
AfriiKUTiOjn  and  tranamit  them  to  the  oompanj,  that  the  oompany  waa 
aolTanti  and  that  ita  capital  atook  waa  all  paid  up,  are  not  admiaaible 
againat  the  oompanj,  aa  he  waa  apeaking  of  mattera  beyond  the  acope  of 
hia  anthority.    Fogg  ▼.  Pew,  662. 

lb  WHXBBAoiiraPimGHASBaGooiMWiTHoirrDnaLosiHOBiBPBiinnPAL^or 
when  the  bill  ef  aale  ia  made  to  the  agent  himaelf  ,  the  property,  immedi- 
atelj  npon  the  ezeoation  of  the  contraot»  Teata  in  the  principal,  and  the 
right  of  action  npon  an  implied  warranty,  or  on  frandnlent  lepreaenta* 
tiona  made  to  the  agent,  ia  in  the  principkl    Ckuhing  t.  Bk$,  670. 

0.  RxpRmiiTATioira  Madi  to  Aobmt  abb  as  Matbbial  aa  thoQ|^  made  te 
the  principal,  and  evidence  ia  admiaaible  to  ahowtham  to  have  bean 
false  and  fraadolent.    /d 

(a  Ikotbumbbt  Exboutbd  without  AiTTHOBirry  THOVOB  Sbaubs  mat  bb 
Batxhkd  bt  Pabou    Mclniyre  ▼.  Park,  690. 

See  OoBgritunoHAL  Law,  5;  SmTTorai^  ^%1* 

AQBEED  CASK 
See  Flbaddto  abb  Pbaoiioi^  84-I6L 

ALIMONY. 
See  Mabbiaob  abb  Divobo^  7* 

ALTERATION  OF  INSTBUMBNTa 

MAIBBIAL  AUBBAflOV  DT  KOTB  OB  BiLL  AVOIM  It  AS  TO  FBXTIOOB  PAB^ 

TiBi  not  eonaanting  to  the  alteration,  and  no  diatinction  can  be  main* 

tained  between  the  interpolation  of  a  new  daoae  whereby  the  legal  effect 

of  the  Instmment  ia  materially-  changed,  and  atiiking  oat  one  thing  and 

inaerting  another,  wherel^  the  aame  reanlt  ia  effiaoted.  HoUamd  t.  HokK^ 

Ml 

See  KfuiBBOBi  S;  Nbootiablb  ImrrMUMBBn,  18|  TAXAxnv,  11,  UL 

AMBIOUITIEa 
See  EvIDBNcg^  17-19. 

AMENDMENTa 
See  JwwMBBtti  5|  Ln  Fbbdbnb;  Plbaddw  asd  T^jkaaa^  1 

AKIMALa 

Oarui  Fouvd  at  Labob  aeb  vot  Pbbsuiibd  bt  Law  to  haTO  eeoaped 
thfOBgh  the  Inaoffidenoy  of  the  owner'a  fanoe.  IMtt  t.  Ntm  York  dc 
R.  M.  Cfx,  7& 

See  OoMMOjr  CABBUBa,  10;  Fbbqbb;  RAn.BOAiwi 

ANSWERS. 

8ae  AosBOTt  2;  Equitt,  7;  Ibjukotions,  2;  Nbootiablb  lHani7iaEBii»  SSa^ 
98;  PtBAUHO  AJTD  Pkaotigb»  6-7,  11, 17,  18,  83;  TBB8PAfl& 


7M  iNi^nL 


AMTJWUJfriAL  AffRKKJlBNTHL 
Am  M4BUB>  Wonv,  U  e-lL 


8m  ^'^— ■"^•-  lAWt  tt-Oi  DAMAflM^  9|  Habbas  Oosray  1^  ti  Iiin» 

2|  FUUDIBO  AHB  PEAmm*  IS-47. 


APFEABANCB. 
fike  DuuBoni  An  Frnjuatum,  4^  14^  4IL 

APFOINTMXMX. 
8«e  Kmwiit  asp  AmiumimATaig,  1|  Dmbab  OM^nll^  & 

AFFRAISEMSNT  LAWS. 
8m  Vmoviabu  iBBEBumm^  VL 

ABBAiaNMXNT. 
8m  Gbdoval  Law,  15. 

ABBB3T. 
8it  ChnmrAt  Law»  9|  jTmnasuB^  14;  FuAsao  amd  Fuanai^  M^  H 

ASaAULT  AND  BATTEBY. 
/8m  GBomrAX.  Law,  25^  ML 


':<:<';  I, m:***: 


8m  Taxatiov. 
A8SIG1I1IXMT  FOB  BENSFIT  OF  OBSDHOiUL 

T  AUMfT  OV  FOBBIW  AflDQimBlIT  lOB  BBRKnT  OF  GUUNU^  AXD  Sufll* 

cijuvui  ov  XfonGOi  of  Such  AiWKuiMBfT.— An  iMiyiiMiit  la  a  liawj^ 
■teto  of  a  debt  dvo  from  a  oiluan  of  MiMtdliiwuiti  to  a  dUat  of  neh 
lonigii  itato  ii  TaUd  in  MaMaohvMtte  againit  a  ■■hMqp— I  terigi 
attaQhnMQt  of  the  debt  by  a  dilmi  of  laoh  fonlgn  etete^  if  the  aoBga- 
ment  ii  Talid  in  tbe  etete  where  it  was  made^  and  if  eeeiWuMi  aotiee  le 
gifen  to  tbe  debtor  in  Mewiohnietti,  altbooi^  iiioh  notioe  iiaotaotoal^ 
laoeiTod  bj  him  vntQ  after  the  eerfioe  of  the  tnutM  ptooem.  MaHkt 
T.  After*  689. 

8m  MAMWATiTTfa  OF  Absbi^  8;  Statuti  of  LdoxaiiokIi  9l 

ASSIONBfBNT  OF  OOirTBAOTS. 
8m  BAmoi  Am  BAvxiira»  10|  Nbqoiiabui  iHixROMmii  IfoHMAoai^  ii 

VXHDOE  AHD  VSSDBI,  7. 

ASSUMPSIT. 

L  T€aa  hat  m  Waivid  ahp  AamunuT  MAnreAano  Iqr  tta  owner  of  prop* 
«ty,  againit  a  party  who  hae  obteined  ■ooh  piopeitj  bj  tTeepem  and  haa 
reoei^ed  money  therefor  or  money'e  worth;  bat  cio^Iy  reoeifiiv  the 
benefit  of  hay  in  ite  nee  by  one  who  took  it  ie  not  within  the  rale^  and 
doee  not  oonetitate'  a  baeie  for  the  aotion  of  an— ijiitt  in  laforcf 
of  tiM  hmd  on  whioh  it  grew.    Bakh  t.  Patttm,  S28. 
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f .  iMPBAcmcinT  or  Dixd  on  Gboukd  or  Fbaud  aoaikst  CssDnoBs  b  not 
A  qvMtioa  thai  can  be  Mttled  in  an  action  of  oMwrnjastt.    Id» 

S.  In  AonoN  or  Aflsuxpsir  roB  Hat  which  DxriNDANT  had  WBONonnxT 
Cut  and  Taxxn  Awat,  the  admxaaion  of  dafaodant,  pending  the  suit, 
made  to  one  in  no  way  oonnected  with  the  land  from  whioh  the  hay  waa 
taken,  neither  aa  plaintiffs  agent  nor  otherwise,  that  he  had  no  other 
dafenae  than  title  to  the  land,  cannot  be  regarded  as  an  express  promiM 
to  pay  for  the  hay,  nor  as  an  implied  engagement  to  account  for  il  Id. 
See  Parent  and  Child,  4;  Vsndob  and  Vbndix,  4. 

ATTACHMENTa 

1.  Funds  in  Hands  or  Trustbs  Appointbd  bt  Dmbbb  to  make  sale  of  prop- 
erty and  account  with  tho  court  for  the  proceeds  cannot  be  attached; 
bat  this  rule  does  not  apply  when  the  fund  has  been  distributed  by  the 
auditor,  and  his  account  finally  ratified  by  an  order  or  decree  directing 
the  trustee,  with  the  funds  in  his  hands  not  brought  into  court,  to  apply 
the  same  accordingly.    Cackeg  v.  LeuUr,  588. 

%  Funds  in  Hands  or  Tbubibb  subject  to  the  control  of  the  court  cannot  be 
attached.    Jd, 

X  Tbubtex  mat,  when  Garnished,  to  Avoid  Mulufligitt  or  Suns,  avail 
himself  of  the  objection  that  the  trust  fund  is  subject  to  the  control  of 
the  courtb     He  need  not  plead  specially.     Id, 

4  Pabtt  cannot  be  Chaboed  as  Gabnishee  when  his  relation  to  the  trust 
fund  is  such  that  he  oannot  take  advantage  of  the  provision  in  the  Mary- 
land law  which  gives  him  the  right  of  appearing  when  garnished,  and 
confessing  judgment  for  the  amount  in  his  hands,  have  his  costs  allowed 
out  of  that  sum.     Id. 

ff.  Pbofebtt  hat  be  Discharged  ebom  Attachment  on  Dbtendant  Grv- 
INO  Bond  and  Seoubitt  for  the  delivery  of  the  property  to  the  sheriff 
to  satisfy  any  judgment  that  may  be  obtained  in  the  suit:  and  this  being 
the  only  mode  provided  by  statute  in  which  the  sheriff  is  authorized  to 
release  the  property,  he  cannot  take  any  other  obligation  or  security  from 
the  defendant  in  place  of  levying  the  writ,  neither  as  indemnity  against 
the  consequences  of  his  failure  to  levy,  nor  for  the  payment  of  any  judg- 
ment that  might  be  rendered  in  the  suit.     Cole  v.  Parker^  439. 

C  Pboceedinos  in  Attachment  against  Real  Estate  abb  Void  roB  Un- 
CERTAINTT,  where  there  is  no  description  of  the  property  in  either  the 
sheriff's  return  or  the  judgment.     Porter  v.  Byrne,  305. 

7.  Void  Attachment  Pboceedinos  cannot  be  Explained  bt  Extbinsio 
Evidence,  as  they  are  matters  of  record.    Id. 

ft.  Equitt  will  not  Enjoin  Judgment  or  Condemnation  of  attached  prop- 
erty on  the  ground  that  the  person  upon  whom  the  attachment  was  served 
was  privileged  from  service  on  account  of  being  at  the  time  engaged  in 
the  discharge  of  his  duties  as  a  member  of  one  of  the  councils  of  Balti- 
more.   Peier$  v.  League,  622. 

9.  Judgment  or  Condemnation  or  Attached  Pbofebtt  will  not  be  En- 
JOnnED  on  the  ground  of  surprise,  where  the  process  of  attachment  was 
in  fact  served  on  a  party,  and  he  might  have  made  all  proper  defenses. 
Id. 

8m  AanoNMBNT  roR  Benefit  of  Creditors;  Judgment,    13;  Pabtneb* 

8HIF,  6;  Process,  I. 


TM  IlTDBZ. 

ATTESTATION. 

ATTOBNST  AND  CLDDfT. 

MAT  Bi  ^EMruofTED  iv  AjmoEPATiav  ow  Baa  to 
and  iiii  cikttt  will  be  boaiid  by  hb  rtipalatMM  in  wiiHwi  to  the 
ihiMs^  h«  bftd  stipokted  after  tha  mit  waa  iMtitatad.    i7^ 

8aa  PlBAiniro  and  PmAoncip  4X 

ATTORNMENC 
Sao  AnTDfli  Pwwwoif,  2; 

AUCTIONS. 
Saa  lUnjnniTS,  4 

BAQGAGB. 
Saa  fy*^""**  Oabbthm,  26-24; 


BAILIFFS. 
Saa  Just  avd  Jubom»  L 

BAILMSNTa 
1.  Rbobr  Shows  OoMTEAorovBAiuixiiT  by  whioh^aoifioartidadap^^ 

ia  to  ba  ladeUrarad*  whara  anoh  receipt  abowa  thai  the  article  haa  bean 

reoeiTad  in  atorafortba  bailor,  and  to  be  kept  until  aapedfied  time  for 

hire.    Pribbie  ▼.  JTeal,  327. 
1  Ix  BAiLiiBrr»  WHKKi  SpBomo  Abtigiji  Dumnutku  is  to  bs  Rkturveis 

Propbbtt  RxxAiifa  ni  Bailob,  and  the  bailee  bolda  a  lien  upon  it  for 

theatorage.    JdL 
t>  BJlilob  has  Right  to  Ddcakd  avd  Eiootsb  PBomrnr  at  Experatios 

or  Tdix  for  which  he  haa  atored  it  with  bailee  for  hire»  on  paying  the 

chargea  for  atorage.     I<L 

4.  Deposit  or  Pbopkrtt  mat,  ajtib  Noticb,  hb  Sold  at  Pubuo  Aucno!f» 

ander  atatotory  proTinona,  at  the  end  of  one  year  from  the  expiration  of 
the  atonge  term  if  the  bailor  faiia  to  demand  the  property.    Id. 

5.  Action  will  Lib  ron  Valub  or  Bailed  Pbopebtt  it  RAn,BBS  Refusb» 

upon  demand  and  tender  of  storage,  to  redeliver  the  depoait  at  any  time 

before  the  expiration  of  one  year  from  the  end  of  the  atorage  tenn,  and 

before  it  haa  been  dispoaed  of  by  any  l^gal  mode.    IdU 
4.  Soit  to  Rbooteb  Valitb  or  Bailed  Pbopebtt  is  m  Natubb  or  Acnoir  or 

Troteb.    Id. 
7.  Demand  and  Retusal  to  Rbdbuteb  Bailed  ^BonsTT  abb  Etibencb 

or  OoKTBBSiQR  in  a  aoit  to  recover  it    Id, 
1  Measubb  or  Damaobb  nr  Aonov  to  Rbooteb  Bailed  Pbopebtt  woold 

•earn  to  be  the  raliie  of  it  at  the  time  of  demand  and  lafawd  to  radelirar. 

Id. 

Sea  OoMMOB  Gabbiebs,  16;  Tbotbb,  1. 

BANK  NOTES. 
Bee  Bahks  ahd  Bahxikg,  6,  7»  9,  10;  CROiniAL  Law,  S2>35p  40,  41. 
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BANKRUFTCT  AND  INSOLVENCY. 

liOKAL  OsUOAnON  TO  PaT  DxBT  DzSOHABOKD  BT  JimOLTIXT  Law  RiMAINaL 

and  looh  obligatioii  is  a  miflScient  oonrideration  in  Uw  to  rapport  % 
proidae  by  the  debtor  to  pay  the  debt     WUaon  v.  BntmUt  64& 

See  Bastu  ahb  Bahkivo^  6,  7,  10;  Equxtt,  6;  PABnnaump,  2-4;  TaiTat 

Duds,  L 

BANES  AND  BANKING. 

L  M<mr  DoosmD  nr  SATnros  Bavk  gait  bs  Lioallt  DmAVDXD  ahd 
RioiiTiD  TBBHBfBOM  only  by  the  depoeitor  or  hie  attorney,  or  in  caae 
of  hia  death,  by  his  ezeentor  or  adminiatrator.  SaiveB  t.  Fwjpl^%  8avhig§ 
BamkBd. 

9l  SlATnroa  Bahks  Takb  Movkt  Dkposird  with  Thkm  and  Usb  It  as 
thur  Owh,  to  be  reatored  at  all  eventa  whfln  called  for.  They  poaaeaa 
the  unal  powen  and  datiea  of  bonka,  except  that  they  are  not  banka  of 
itrae  and  cirenlatian,  and  their  capital  ii  liable  to  be  withdrawn  upon 
notioa    ItL 

&  PATifxirr  BT  SATnroa  Bank,  Madb  to  Pxbson  Pbisbrtino  Foboxd  0&- 
DBB  AND  Bank-book  of  the  depoaitor,  ii  no  defente  to  an  action  bnraght 
by  the  depoaitor  to  recover  from  the  bank  the  amonnt  so  paid  by  it     Id, 

4,  Mkrb  Pbbibntation  of  PAas-BOOK  or  Savings  Bank  is  not  Authobitt 

for  the  payment  of  money,  in  the  abaence  of  any  agreement  to  that  effect 

&  Cafital  Stock  of  Banking  Corpobation  is  Trust  Fund,  Fibst  ron 
Crkditobs  and  holders  of  its  notes,  and  aecondly,  for  the  stockholders, 
but  there  can  be  no  distribution  among  the  latter  until  the  creditors  are 
paid.    Schley  v.  Dixon,  121. 

d  Whbrb  Bank  Dikiotobs  Issub  Notbs  fob  Ciboulation  bbforb  Pbopou- 
noN  OF  Stock  Paid  in  in  specie  which  the  charter  requires  to  be  paid 
before  each  issue,  and  the  bank  becomes  insolvent,  bill-holders  and 
creditors  may  proceed  at  once  in  equity  against  stockholders  for  stock 
rabscribed  and  not  paid,  and  against  the  directors  for  broach  of  trust. 
Id. 

7.  Stockholdbbs  and  Dibbctobs  of  Bank  doing  Illegal  Act,  ob  Omtxtino 
Act  which  the  law  requires,  to  the  injury  of  others,  especially  for  mo- 
tivea  of  private  gain,  are  guilty  of  fraud,  and  are  liable  for  all  the  conse- 
quences to  those  injured;  as  where,  instead  of  paying  up  the  required 
amount  of  atock  in  specie,  they  give  their  notes  for  all  but  a  trifling  sum, 
and  then  israe  bills  to  a  large  amount,  and  the  bank  becomes  insolvent 
Id. 

5.  Cbxdxtor  of  Banking  Cobfobation  icat  Sub  fob  Hdcsblf  and  Otebbs 

standing  in  the  same  rdation  in  a  court  of  equity,  for  a  fraud  of  the 
directors  and  stockholdera  injurious  to  creditors.  Id 
9l  Subsbqubnt  Dibbctobs  and  Stockholdbbs  of  Bank  abb  not  JLiablb  for 
Fraud  of  Prbdbobssobs  in  issuing  bills  for  circulation  before  the  amount 
of  stock  required  by  the  charter  haa  been  paid  up  in  specie,  if  they  do  not 
participate  in  it,  but  if  they  continue  the  fraud  by  reporting  to  the  proper 
aathoritiea  from  time  to  time  that  the  requisite  amount  haa  been  paid* 
and  by  other  acts,  they  are  liable,  and  a  bill  charging  these  facts  is  not 
demurrabla     Id- 


800  INDUL 

AOAiimr  DnanoBS  and  itookheldTt  for  a  frMidalmt  brcMh  «f  da^  li 
vnkwfaUj  iming  UIK  wbaro  nioh  creditoni  aie  solpaitlMtolhtMi 
■IgniBwnt     /dL 

Bm  ^'^«"»**  L4W9  S2-a6^  40^  41;  BBX0mi.|  Fba9B^  IOL 

BASTABDS. 

BSNEnCIAL  soGiEnra. 

8«e  CoRPOBATiQira,  23»  94 

BESTIALmr. 
,  27»  29,  30;  SLAno*  1»  ttl 


BEYOND  8SA& 

8m  StaTUTB  07  liDOTATIOmi  L 

BIGAMY. 
8m  Masbiaob  Ain>  Ditoboi^  4 

BILLS  AND  NOTES. 
Bani  Ain>  Bavkino,  6,  7,  9,  10;  NBooniBUi 

BILUI  OF  EXCEPnONa 
8m  Plrabivo  A!n>  Praotzox,  37-39. 

BILLS  OF  EXCHANGE. 
8m  Nkiotiable  iNSTEunim. 

BILL  OF  LADING. 
Seo  SHZPFura,  19. 

BLANKS. 

8m  NlGOnABLK  iNSTBUlfENTS,   16^   16L 

BONA  FIDE  PURCHASERa 

Sm  NBOOraABUI  iNSTBUlCKirtS,   17;  VXNDOB  AKB  YmKDWM,  t. 

BONDa 
I.  B0HD8  IflsniXD  umoxB  Laws  AuTHORizDro  ScBScsiFTioire  by  owiuUh  and 
dtiM  in  aid  of  railroads  shonld  bear  date  and  draw  intwett  m  of  and 
from  the  time  when  they  ehoald  have  iasaed,  whether  the  iMnauM  htm 
been  delayed  by  the  offioen  or  not.    Pretlpman  v.  Supwrnmn,  8301 
H  FxnrciPAL  ot  Bohss  nr  An>  or  Railboad  sboitld  bi  Madb  Patabia  fai 
oouity  whflM  iMoed,  but  the  interest  may  be  payable  eLwwhere.    Id. 
8m  AiTACBiisrTSy  5;  GoBPOBATioira,  20;  SmouifSi  %  81 

BONUa 

8m  UfllTBT,    1. 
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BOOKS  OF  Acoomn. 

Bee  Aflsvor,  2;  BnmwBV  7*  9k 

BBKilCH  OF  FBOMIB& 
flee  Mabbikgui  akd  Dnraaoi^  L 

BRIDGES. 
Binwa  OoHFjjrr  Sbooud  Pbotxds  lHcsiAm>  OviuoMi  MOMnm  New 
Bunina  oMued  1)j  the  nee  of  their  pitipeit^  for  tiie  pnpeeee  of  a  rail* 
leed,  wlmthw  it  pennitted  the  nUroed  compeny  the  um  of  tiie  Mdfib 
m  tt  iHid  hmm  eoadenned  for  such  naoL    Peoria  BHdg$  Ati%  t« 

See  KsQIJOBlcg^  S;  4 

BVGOSRT. 
See  CiUMDrAL  Law,  SO, 

BUBDBN  OF  PBOOK 
ttBDQKA&IiA,w,  43;  laBAvrrr,  3»  4|  JoDOi 


CABOO. 
let  iHiinuuica— MABon,  7t  Smmim. 


CABBIEBS. 
SeeCoMHON  Cabbobs. 

GAVSAT  BMPTOB. 
flee  y  BXixnt  ahp  Vbvdbi^  L 

CATTLK 
fleeAxniALs;  RiniBOAiML 

C2ATTLE-anABD& 
See  BAZLBOADSy  & 

CERTAINTY. 
4|  Gbdohal  Law,  4;  EuBUUTJUM^  A  t| 

ImSTBXTMBNTB^  ^ 

OKRTIFIOATES. 
tlflniifflnniiiii,  9;  ELBcnoNs,  3;  EvlI>xaoi^  9|  TiTinii^  4 

CERTIFIED  COPIE& 
See  EfXDfiMcni,  ft;  Pbobaib  OooBBb  & 

CHARACTER. 
tMttiniWii  Law,  36»  60;  LzBn»  1;  Slabbo^^C 

CHARTER-PARTY. 
SeeSnimKa 

CHARTERa 
See  OemwiTU'iioyAL  Law,  7s  CoBroBAtMBi^  1,  H 
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CHILD. 


GZBCUIT  OOITBia 
fike  Ojiiob  axd  Ofmna 

GLUENIH. 
8m  Aroerst  akb  CuBn* 

COLLISION& 

8«0  KAHiltflAIMIi  IS. 

COLLOQUIUM. 
8«o  flMimm,  lai 


COMMON  CAKRimia 

L  Kionni  wujl  Bmumtm  Commov  CiBBinifmoii  Lubuit  for  kai  «ibi|A 
te  M*  of  God  9t  of  paUio  fnemiiw,  or  that  whkh  siIbm  fram  Mst 
•v«bI  eaqpnnlj  pmrided  for  in  the  eharter-puty.    JVjyMiWiii  ▼.  ifrw^ 


H  Br  Aor  or  God  n  Miavt  Natubal  NjuiaaiTK,  m  th#  TioleDoeof  wiaA 
or  iOM,  UghtaiBg^  or  other  netnnl  aooident,  which  ooold  not  hmre  he« 
ooceiioned  hj  the.interfeaiioii  of  men,  bat  prooeeda  irom  physical  omu« 
•knOi    /d 

&  Aor  or  God  BxcLUDn  All  CiBcuiiBTAircB  PftoDucKD  bt  Huius 
AAnror,  to  that  if  diTsn  oanaeo  oonear  in  the  loaa,  the  act  of  God  being 
one^  bat  not  the  prozimate  oaoae^  it  does  not  discharge  the  earner.      I^ 

4,  PUTAia  Cabukb  n  Dochaboxd  ibom  Liasilitt  apon  proof  of  IO0  bj 
inevitable  accident;  bat  to  relieve  a  oominon  oairier,  he  mnst  prove  tfast 
an  act  of  God  was  the  immediate  oaase  of  the  loas»  withoat  which  it 
would  not  have  happened,    /i. 

IL  Stxbt  Ivkvxtaxlb  Aoon>BirT  n  vor  Act  or  God^  thooi^  every  act  d 
God  is  an  inevitable  aoddenl    Id. 

i.  FkBiLB  or  8sA  IvoLUDB  Makt  DmABaMB  not  ooming  within  the  defini- 
tion of  an  act  of  God,  as  losses  occasioned  by  Jhidden  obstmotiona  in  iiie 
river,  newly  placed  there,  and  of  such  character  that  homan  akin  aad 
foresi^t  ooold  not  discover  and  avoid  them.    /dL 

}.  Whibs  Loss  n  Oooabiohbd  bt  Vbssbl  Stbooiio  a  rook,  the  looaliiy  c/ 
which  is  marked  by  a  baoy,  this  is  not  such  act  of  God  as  to  ezonsfats 
the  carrier  from  liability,  as  the  fact  that  the  buoy  indicated  the  dange>^ 
oas  spot  is  soffioient  to  establish  that  the  existence  of  the  rock  was  gen- 
erally  known,  and  it  was  the  dnty  of  the  master  to  have  avoided  it.    /^ 

lb  CoMMOir  Cabbibb  mat  LmiT  ms  Comhon-law  KssroHSiBiLiTr  by  gpeaal 
notice  of  the  extent  of  the  liability  which  he  means  to  aasome)  end 
when  his  liability  is  so  limited,  the  shipper  most  prove  nsgligenoe  or 
foolt  on  the  part  of  the  carrier,  before  be  can  recovte  the  valve  of  goods 
lost  or  destroyed.    Tkomaa  v.  8^p  Morning  Cflorjff  (M, 

iL  B^TT.w%Ai%  CoMPANT  Incubs  No  Bisk  ab  TO  MoDB  Adofzbd  dt  Loaddw 
Cabs  by  shippers  who  hire  the  cars  to  be  loaded  with  fkei^t  in  ■ask  • 
manner  as  they  might  choose.    Ohio  etc.  J?.  R,  Cb.  t.  Diaiftor,  89L 
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ICl  Oomiov  Oabbubs  abs  not  Liabu  iob  Loans  OoQASK»nn>  bt  Iv- 
BnsMT  DEiion  nr  ABnoLi^  oMuing  its  dattraotion;  andtliii  prinoipU 
tsppBm  to  !£▼<•  itooky  in  ao  fw  m  tiiej  are  liable  to  decwaaa  In  watn^t  la 
tnnaportatioii.    XtL 

11.  ComMoir  O1BBIXB8  Muar  Uan  Etbbt  B«ABoifAiw.B  Buobt  to  Dbutbb 
FBBiOHr  AT  DsBrnvAnov  witrout  Dblat,  and  are  liaUe  lor  tlie  Inune- 
diate  and  proziniate  damagea  reanlting  from  anoh  nagleet  of  duty.    Id, 

ISL  OOMMOH  CaBBIBE'8  CoBTRAOT  TO  TbAXBFOBT  U  VOT  PBBVOBMBD  WITUOUV 

Dbuvbbt  07  Q00D8,  and  hia  naponaibiUty  doea  not  oeaae  vntfl  tliate  la  m 

delivery.    MkhiganJSL  eic,  B.  IL  Cfo.  t.  Dajf^  27& 
IS.  CkxMMoir  Cabbibb  mubt  Qbbt  iBBTBVonoHB  or  OwBBB  OB  SmrrBB  ov 

QooDS  aa  to  their  deUvery.    /d 
14  Dblat  of  Twblvb  Days  nr  Dbuybbibo  Goods  hbu>  so  Ubbbasohablb 

aa  to  aabjeot  a  railroad  oompany,  ae  a  oommon  oaiiiar,  to  damagea.    Id, 
1&  CkxHMoii  Cabkebbs  bt  Railway  abb  bbithbb  Bouhp  to  Dbuvbb  Goods 

TO  CoiisiOHBB  Pbbsoballt  noT  to  give  notice  of  the  aixiTal  of  the  goodai 

in  order  to  diaohaige  themaelvea  from  liability  ae  common  oanieiB.  ParUt 

T.  C^coffoB.  R.  Co.,  28e. 
f6w  RiniBOAT)  CoKPANT'a  LiABiunBS  AS  CoMMOH  Cabbibbs  Cbasb  wbbv 

Goods  hatb  Rbaohbd  Dbbtivation  and  are  there  atored  In  a  warabouae 

belonging  to  the  company;  thereafter  the  oompany'a  liahilitiea  are  thcee 

of  imrehoaaemen.    Id, 

17.  Railboad  Company  is  Liablb  as  Commoh  Cabbibb  iob  Loss  of  Goods 
Dbstboybd  by  AooiBBRTAii  FiBB  while  standing  unloaded  In  a  car  at 
their  deatmatlon.    Id, 

18.  Dbyiatiok  fbom  Rboulab  Rodtb  and  Loss  of  Goods  CoHsriTUTJBi  Cov- 
TBBSiON  in  Cabbibb,  and  trorer  la  a  proper  remedy.  PhUBpa  t.  Brig* 
ham,  227. 

19.  Cabbibbs  of  Passbnoebs  abb  Bound  to  Usb  Utmost  Cabb  and  Diu* 
OBNCB  in  proriding  tor  their  safety;  bnt  the  carrier  la  not  liable  If  the 
negligenoe  of  the  paaaengera  prodncea  the  injury  without  fault  of  the 
carrier.    Chicago  etc  B.  B,  Co,  ▼.  Otorgt^  239. 

SO.  TiOKBT  Entttlbs  Pabsbnobb  to  hatb  iob  Baooaob  CoNYBYBa  JTitfeA- 
ing9  Y.  Western  A  A.  B,  B,,  15a 

21.  EiooAOB  IS  Obdinaby  Wbabino  Appabbl  Cubtomabilt  Cabbibd  bt 
Tbatelbbs,  and  also  other  artidca  for  their  comfort  and  amasament.    Id, 

22.  Baooaob  dobs  not  Embbacb  Mbbghandisb  and  Monby,  exoept  money 
for  the  payment  of  expensea.    Id. 

28L  Passbnobbs  abb  Bound  to  Pay  Customary  and  Rbasonablb  Rates  fob 
Tbansfobtation  of  Money  not  indnded  in  the  term  "baggage^"  and 
cannot  defeat  the  claim  for  freight  by  a  frandnlent  concealment  of  the 
money.    Id, 

24.  Wbateyeb  IS  Cabbibd  INTO  Passenoeb-oab  OF  Railboad  AS  BAOOAaB  n 
so  FAB  nr  Possession  of  Conductob  or  agent  of  the  road  aa  to  aathor- 
laa  him  to  ezerdae  the  right  of  retainer  for  doea  for  paaaage  or  fiieight  es 
the  artide  haalf .    Id, 

See  Agency,  1;  Railboads. 

COMMON  LAW. 
See  Evidbnce,  12. 
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OOMMOK  FLEAS, 
fike  OoniMuntnrB,  24;  OmoB  avd 

COMPARATIVE  NEaUOENGK 

COMrSXENCY. 
8«»  WmrBHBb 

COMPLAOiX* 
SmPMMiAW^S^S;  PuuBnro  and  PxicauB;  fluJDa^  IMS» 

COMFBOMISK 
8MCk)HTRAon^  14 

OONDEMlTATIOtf. 
fike  Attach MiifTa,  8, 0;  JiiihimhiIi  11^ 

O0KI>ITI0K& 
,  ti  7,  IQ,  11;  Nnoman  lMttwiM—^.%  a 

CONFESSION. 
^  8«o  PuuDnro  axd  F&Acmc^  S6L 

OONFUOr  OF  LA\¥a 
JtotAMWiaut  vm  BiHXRr  of  Cbxditobs;  GoBfOSAaM%  Uk 

A]n>  DiYORCi,  2,  0;  WiLU^  7. 

'^  OOKNECIED  BOADa 

8m  AflsvoT,  L 

00N8ANGUINITT. 
See  Poor-laws. 

CONSIDERATION. 
1m  BunamrtaT  amd  ImoLTxirGY;  Covtraoxb,  8-1€^  1^  tf|  Diib%  Jr  4 
MoBiOAon»  4^  6;  Nsootiablb  iRSTEUxnraBi  21, 21^  26|  Uiovr. 

CONSTITUTIONAL   LAW. 

1.  OoUBn  HAT  DlOLABB  SXATDTEB  UNOOMUmonOHAU    JtaMMT.  AfaMMb 

196. 

&  TmiD  BiOHiB  MAT  Bi  DiVMTKD  not  only  by  aofaaoge  or  dettraotion  of 
the  title  to  property,  bat  who  by  the  deetniotion  of  the  properly  ItMlL 
Snob  deetniotion  may  be  said  to  teke  plaoe  wben  the  property  is  ren^ 
dered  unfit  for  the  object  for  which  it  was  intended.  CaA  t.  WkUwor^ 
61S. 

H  Lkoblatubb  hays  Authobitt  to  Ekaot  RsntosPMiiTB  Laws  Airaof* 
nra  Bxkedib  OxtlTp  bat  if  sadh  Uwe  imxnir  reeted  ri^ts  or  oreetepcr* 
eonel  liibilitieiy  they  ara  nnoonstitatianel  and  void.    Of^  t.  JUdi^  001 
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UL  UBsnOoHiftAflT  TO  Build  Vbbel  oe  Oiheb  TBiira  hot  nnv  nr  Bi- 
nio»  for  A  ffiwi  prioe»  no  property  ▼Mts  in  the  pefKm  for  wliom  it  is  to 
bo  ooiutmeted*  dnriog  ihm  progreee  of  the  woriL,  nor  nntil  it  is  fnllj  oom* 
pleted  and  deliveredt  or  at  least  ready  for  delivery;  and  the  payment  of 
Initallmanta  of  the  prioe  duing  the  progreaa  of  the  woriL  will  not  vary 
the  general  role  and  Teet  the  property  in  the  pnrdhaaer  by  appropriation. 
It  ia  oompetent,  however,  for  the  parties  to  the  oontraot  to  agree  in  ex- 
press terms  that  the  property  in  the  nnfinished  ▼essd  shall  pass  fom  the 
builder  and  vest  in  the  pnrchasw  on  the  payment  of  installments  of  the 
prioe,  if  snoh  be  their  meaning  and  intention.    HaU  ▼.  Chrem^  96. 

Id   XJVDER  KmWTOBY  CoifTBAOT  TO  BUXLD  ThDTO  HOT  YXT  XH  BlOHO,  whSTS 

no  time  ii  fixed  when  the  property  shall  Test  in  the  person  for  whom  the 
thing  IB  being  bnilt,  a  ooart  oannot  say,  as  a  matter  of  law,  that  beoanae 
the  oontraot  oontains  a  |»*oviBion  for  payment  of  the  piioe  by  install* 
ments  aocording  to  the  progress  of  the  work,  it  was  the  intention  of  the 
parties  that  the  property  in  the  onfinished  article  should  Test  in  the 
party  for  whom  it  was  bnilt  npon  payment  of  the  first  installment;  and 
especially  would  this  be  so  where,  noder  the  contract,  he  was  not  bonnd 
to  accept  the  article  nntil  after  completion  and  inspection  nnder  terms 
provided  in  the  agreement.    Id, 

17.  Party  canhot  Reootxr  oh  Sfbgxal  Cohtraot  Amooht  Cohtriotid  to 
Bi  Paid  for  work  to  be  done,  where  the  work  was  not  done  becanse  he 
was  prevented  by  act  of  God  from  finishing  it;  althoogh  in  sach  a  case 
he  might  be  entitled,  in  ^nan^VM  meruU^  to  recover  for  materials  fn^ 
niahed  and  work  done,  if  they  were  worth  anything;  Dotter  v.  Browt^ 
167. 

1&  OaDiHART  Frbsiiit  IB  HOT  AdT  ov  Oos^  in  the  legal  sense  which  protects 
a  man  against  responsibility  for  the  non-perfoimanoe  of  his  contract.    Id, 

IflL  Act  ov  Qod  Ixurbb  a»  Exovm  ahd  Bxuxr  ow  Both  Partixs  to  Coh* 
tract;  if  it  legally  releases  the  one  from  exeonting  a  work  he  has  nnder* 
taken,  it  eqnally  protects  the  other  from  paying  for  more  than  he  haa 
done.    Id. 

SOL  Oral  AaRKXMKHT  to  Sill  ahd  Druvxr  FLouR^imx,  ahd  hot  Shoaob 
nr  Saxb  Bubihbh  in  a  place  named,  is  complied  with  by  delivering  the 
property  and  offering  a  bill  of  sala  The  additional  agreement  is  per* 
Bonal,  may  be  terminated  within  a  year  by  death,  and  the  parties  are 
not  boond  to  give  any  contract  in  writing  concerning  snch  additional  en- 
gagement    Warthjf  V.  JoneSf  696. 

tL  Cohtract  mat  bb  Ihtkrprxtbd  or  Cohbtruxd  bt  Vixwiho  It  ih  Light 
07  Establishxd  Cxtbtom.    PribbU  v.  KetU,  327. 

tk  CoiTTRAOis  ARX  TO  BB  Ihtertrbtxd  AHD  Ehiorobd  according  to  the  fidr 
import  of  their  terms,  without  reference  to  the  hardships  that  may  fall 
on  the  parties.    AhhoU  v.  OaUihj  636. 

83l  Iv  Pbbbohs  Voluhtarilt  Ktprbiw  Thbmbeltb  ih  Writiho,  they  most 
be  bonnd  by  the  langvage  employed;  the  law  presomes  that  they  nnder* 
stood  the  import  of  their  own  contracts,  and  have  entered  into  them 
with  knowledge  of  their  mutual  rights  and  obligationa    Id, 

WL.  Ko  Charob  fOR  Extra  Work  oah  bb  Madb  where  a  party  erects  a  mill 
nnder  a  contract  containing  a  clause  providing  that  "no  extra  chaigea 
are  to  be  made  unless  a  written  agreement  be  made  and  attached  to  the 
oontnict,"  unless  the  charges  are  so  reduced  to  writing;  and  this  is  so 


806  Inbol 


b  depodted  in  the  pott-oflloa,  pnmdad  it  be  done  willi  dna  ^SBgmMB9 
Mm  the  nodpi  of  Hm  letter  wwtefaing  the  propon!,  and  before  any 
fntuBilioQ  If  reorffod  that  the  offer  ie  withdrawn.  Moore  t.  Pier«oii«  4091 

IL  As  800V  AB  OriBB  ST  Lrtke  18  AaxnKDf  CoiraBiiT  m  Gnmr  and  Gov* 
nucr  n  CksMruen,  if  the  party  making  the  offer  ie  etill  alireu  Of 
oome  all  the  partiee  to  a  oontraot  mnet  oonaent  to  it»  bat  it  ie  not  neoee- 
aary  that  their  minde  ahonld  oonoor  at  the  eame  inatant.  AH  that  ie 
neoeeeary  ia,  that  the  will  of  the  party  aooepting  be  declared  before  tine 
win  of  ^  pwty  offering  ie  reroked.    Id. 

$,  Wkebm  OoMPLAnr AST  Wmom  that  Hk  Aociptid  Ofim  Oqitazvxd  or 
Lnm  OT  Apbil  3i>,  wmor  in  Fact  Oftbr  wab  Mabb  Ia  Wtfeor  of 
March  80th,  the  mietake  in  date  ie  immaterial  where  it  appean  the* 
there  wae  only  one  letter  oontaining  an  offer  written,  and  thia  letter 
oomplainant  attaohee  to  hie  bill,  and  avere  that  the  propoeition  tfaerem 
oontained  wae  the  one  accepted  by  him.    Id, 

7*  Whbrb  Lrteb  has  bbkn  WRrrrxN  OvFiBoro  to  Skll  Bbai.  Ebtat^ 

AKD  LSTm  AOCKPTIVO    OfflE   HAS  BEST  8X!IT,  the  OCntnwt   if    CCOH 

plete»  although  in  the  letter  containing  the  offer  there  ia  ecme  mentkn  ct 
debte  to  be  paid,  of  which  the  writer  eaye  he  will  apeak  in  another  latter, 
if  the  payment  of  theee  debte  ia  not  connected  with  the  price  to  be  paid 
for  the  land  or  the  terma  of  payment;  and  although  the  letter  of  accept- 
ance eays  that  the  acceptor  ezpecta  to  receive  eome  pereonal  property, 
abont  which  there  la  eome  diapate,  with  the  land.    Id, 

K  Adbqvact  or  Considsratiov  ns,  nr  Absbncx  of  Fraud,  PuamiiD  to 
HATB  BEBT  Dbtbbiiihbd  by  the  partiee  to  the  contract  if  they  are  capa- 
ble of  contracting,  eepecially  where  the  amoont  of  the  conaideraticn  it 
a  matter  of  doabt    Duffp  r.  Shoekey,  348. 

9.  Cokthaot  oakbot,  nr  Absence  or  Fbaud,  bb  Vacated  for  inadeqoa^  d 
ooneideration,  ae  any  consideration,  however  small,  ie  in  soch  cases  snf* 
ficien*  to  sapport  a  promise.  It  may  arise  from  a  benefit  to  the  proni- 
isor,  or  a  lose  or  injnry  to  the  promiaee.    Chodtpeed  t.  Fntkr^  079L 

10.  PEBMianov  fOB  Third  Partt  to  Assumb  and  Mabaob  Deibbbb  iv 
Suit  ie  sufficient  consideration  for  his  promise  to  eave  the  defimdant 
harmless  from  and  pay  all  costs  which  he  therein  incorred.    Id, 

11.  Ck>BTBAOT  nr  Rbstraibt  or  Tbadb  wiu.  bb  Ebbobced  where  tiie  re* 
straint  is  not  general,  bnt  applied  to  a  particular  person  within  preecribed 
and  reasonable  limits.    D^fy  ▼.  Shoctey^  M8. 

12.  Contract  not  to  Estabubh  Shop  ior  Pabticvlab  Bosinebb  wmnB 
Prescbibed  Territory  is  broken  by  the  establishment  of  such  shop 
without  the  interdicted  territory  and  making  a  busineea  of  aoliciting  and 
supplying  customers  within  it.    Id, 

13.  Whether  Limits  Prescribed  nr  Contract  in  Rbcbaibt  or  Tradi 
ARB  REA80NABI.E  OR  NOT  depends  upon  the  kind  of  Inuaness  about  iriiioh 
the  contract  is  made.  That  the  public  interest  will  not  suffer  within 
those  limits  may  appear  from  evidence  of  the  number  of  plaoes  whers 
such  business  is  transacted  therein.    Id, 

14.  AOREEMBNT  Or  COMFROMISB  BETWEEN  HeIR  AND   DeVISEB  IB    COBIBO* 

TERST  AS  TO  Sanitt  OB  TESTATOR  is  not  against  public  policy,  bnt  Is 
entitled  to  the  highest  fiavor  at  the  hands  of  a  court  of  equity,  and  wiQ 
be  supported  without  inquiry  into  the  consideration  on  which  it  Is 
founded.    Leach  v.  Fcbes,  732. 
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11  Unm  OonmADT  TO  Bonj)  VnsiL  ob  OnoB  Tmiro  vor  tkdt  zh  Bi* 
zvo»  for  AfliTiHi  priMy  DO  properiy  vests  in  the  penon  for  whom  it  li  to 
bo  oouefaiioiod»  during  tho  progreM  of  tho  work,  nor  ontil  it  is  foUy  oom- 
ploted  and  delivered,  or  «t  leeet  reedy  for  deliveiy;  and  the  payment  of 
Inetallmmti  of  the  prioe  during  the  prpgreas  of  the  work  will  not  vary 
the  general  role  and  vest  the  property  in  the  porohaaer  by  appropriation. 
It  ia  oompetent,  however,  for  the  partiee  to  the  oontraot  to  agree  in  ez- 
prees  terma  that  the  property  in  the  nnflnished  veeeel  shall  pass  from  the 
builder  and  vest  in  the  purchaser  on  the  payment  of  installments  of  the 
prioe,  if  sooh  be  their  meaning  and  intention.    HM  v.  Cfrem,  96. 

16w  UimiB  BzBOUTOBT  CoifTBAor  TO  Build  Tbzvo  kot  Yxt  ur  Bxnro,  where 
no  time  is  ilzed  when  the  property  shall  vest  in  the  penon  for  whom  the 
thing  is  being  boilt,  a  ooart  oannot  say,  as  a  matter  of  law,  that  beoanse 
the  contraot  contains  a  provision  for  payment  of  the  price  by  install* 
ments  aooording  to  the  progrees  of  the  work,  it  was  the  intention  of  the 
parties  that  the  property  in  the  nnfinished  article  ahonld  vest  in  the 
party  for  whom  it  was  boilt  upon  payment  of  the  first  installment;  and 
especially  would  this  be  so  where,  under  the  contract,  he  waa  not  bound 
to  accept  the  article  until  after  completion  and  inspection  under  terms 
provided  in  the  agreement.    ItL 

17.  Pabtt  cannot  Recoveb  ov  Sfxcxaii  Ck>sTBACT  Aiioinrr  CovnLAona>  to 
vt  Paid  for  work  to  be  done,  where  the  work  waa  not  done  because  he 
was  prevented  by  act  of  God  from  finishing  it;  although  in  such  a  case 
he  might  be  entitied,  in  gwmHim  meruU,  to  recover  for  materiala  fur- 
nished and  work  done,  if  they  were  worth  anything.  Doder  v.  Braim^ 
157. 

1&  Obdinart  Frishbt  n  hot  Act  of  God^  in  the  l^gal  sense  which  protects 
a  man  against  responsibility  for  the  non-performance  of  his  oontraot.    M 

19L  Act  of  God  Inubbi  as  Excuse  and  Rxlixf  of  Both  Pabtdes  to  Con* 
tbact;  if  it  legally  releases  the  one  from  executing  a  work  he  has  under- 
taken, it  equally  protects  the  other  from  pnylng  for  more  than  he  haa 
done.    Id. 

IQl  Oral  Aobkembht  to  Sell  aitd  Dblivbb  Floub-hill,  and  hot  Ehoaoi 
IH  Samb  BU8IHX88  iu  a  place  named,  ia  complied  with  by  delivering  the 
property  and  offering  a  bill  of  sala  The  additional  agreement  ia  per- 
sonal, may  be  terminated  within  a  year  by  death,  and  the  parties  are 
not  bound  to  give  any  contract  in  writing  concerning  such  additional  en* 
gagement     Worthy  v.  ./ones,  696. 

tL  CoHTBAor  MAY  BR  Ihtebpbeted  ob  Cohsibubd  bt  Viewiho  It  ih  Light 
OF  EflTABUSHBD  CuBTOiL    PribbU  V.  JTeiU,  327. 

tSL  Cohtbacis  abb  to  bb  iHTEBPBKrHD  AND  Enfobobd  according  to  the  hii 
import  of  their  terms,  without  reference  to  the  hardships  that  may  fall 
onthepartiea.    ^Mo(<  v.  (ToteA,  636. 

0w  If  PEB80H8  VoLUHTABiLT  ExFBSss  Theioblvbb  ZH  Wbitiho,  they  must 
be  bound  by  the  language  employed;  the  law  preaumes  that  they  under- 
stood the  import  of  their  own  contracts,  and  have  entered  into  them 
with  knowledge  of  their  mutual  rights  and  obligationa.    Id, 

t4  No  Chabob  fob  Extba  Wobk  can  bb  Madb  where  a  party  erects  a  mill 
under  a  contract  containing  a  clause  providing  that  "no  extra  ohaigea 
are  to  be  made  unless  a  written  agreement  be  made  and  attached  to  the 
eontnict,"  unless  the  charges  are  so  reduced  to  writing;  and  this  is  so 
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aKhoogh  Hm  ofaiai  k  pbned  on  the  ground  that  the  drfanflaat  Inlifeiaa 
wiik  tiM  ^roffk  by  direotiiig  and  ftvtliari^ng  tfaflie  dtpactarM  from  th* 
«i(giiud  dedgn*  and  in  aoma  InataiioeB  agaiiial  tiia  opinioBaf  Hm  pUatill 
M 
Wk  Wbebm  AanoK  n  BRocrarBT  to  RaooTm  Past  ov Ooinii«iATHm  for* 
ooBtnot  to  daliTflr  lumber,  a  portion  of  wMeh  is  not  dalifwed«  plaintiff 
need  not»  prior  to  the  oommenouent  of  the  action,  ofler  to  laaciliid  the 
eontmot,  or  to  reatore  the  lumber  to  the  defendant.     (MUag  ▼.  Jttca* 

tea  Aammnj  AissninoK  or  Imfmummn;  BAXummi  OoinRifijnoHAi. 
L^w,  7,  9,  10;  OoBYOEAnom,  1^19;  DAMAon;  BmnnrcB,  1%  1^ 
16}  VkAOis  6,  7;  LrsAiriTr;  Judomimts,  1;  Lmm;  Wa»mw»  Wdam, 
9t  KicujoBiroa,  lis  Plxumwo  ahd  PRAonai»  28;  SauB;  Qaxmmai 
SvaoDio  TmmmMAjnmt  Btatoti  or  Fravm;  ScAsron  or  LmRADmn^ 
TtBAnMi  Tbotsb,  1;  VximoB  ahd  ynrDiK 

CX)NTRAOTOB. 
See  Ldeks;  WrrNxasBS^  4i 

OONTBIBUTO&Y  NEGLIOEIfCS. 
flea  Kbouoikob,  9,  10;  Eailboads,  6^  8;  IOl 

CONVEBSATIONa 
See  EvxDBNGi,  20. 

CONVERSION, 
flea  BAnjmnB,  7;  Omoiov  OAKnTnui,  18;  Tnofmu 

OONVIOTION. 
flea  CsDOHAL  Law,  1,  2,  10,  21-23,  37*  89;  Habbab  Oonraa. 

COBPORATIONa 
1.  Aoi  OBAsmro  Oobpobati  Powebs  and  Pbiviubob  to  OonpoEAtiogi 

OBOAVmD  UVDEB  PrIOB  AcT  DOES  NOT  DiSSOLYS  OOSPOEATIOV,  and  » 

new  ooiporation  is  not  eetabUahed  upon  the  adoption  by  the  atookhoMera 
of  the  powera  and  privilegea  granted  by  the  later  apt»  when  it  oontatna  no 
repealing  claiiae,  and  it  recognizes  the  corporation  aa  anoh,  and  oonfiima 
to  it  all  the  franchisee  which  it  then  held;  the  two  acta,  ao  far  aa  they 
are  consistent  with  each  other,  make  the  charter  of  the  corporation. 
Johfuton  T.  Crawley,  173. 
%  EmtT  Act  Lboallt  Dom  undkb  Old  Oha&tkr  ia  BnrDnro  ov  Ooi^ 
roRATiON,  where  a  snbseqaent  act,  recognising  the  oorpotatkm  aa  ancli» 
and  confirming  to  it  its  franchises,  conf era  npon  it  additional  powen  and 
privileges,  and  the  stockhddera  have  accepted  the  oharter  ptonded  by 
the  subsequent  act     ItL 

IL  OOKDITXOKAL  SUBaCRimONB  lOR  RAILROAD  STOCK  MAT  SI  VAUa     Ntm 

Albany  <fr  S.  S.  S,  Co.  v.  McCormiek,  337. 
i.  COMTRAcr  or  Subscription  or  Railroad  Stock  Bkoobibb  CoiirLBn  and 
Absolute,  and  Subscriber  Becohbs  SrocKaoLDSB,  when  the  subaorip- 
tion  la  accepted  and  entry  thereof  made  on  tiie  company  bookL    Id. 


f 
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§,  No  Nboa  Mum  Bailbqad  Compaitt  is  Nioobakt  bbpori  Suit 
Bkoooht  uFtnr  SvBSOSipnov  to  tkhk  Stock,  affeer  the  contnot  of 
nbforipiMm  beoomes  <M»iplele  uid  the  Bubseriber  beoonee  »  fttookholder. 

••  SirFFzomrr  Nonce  m  Ponrx  of  Fact  or  Avt  Kind  is  vot  Rktduiid 
Invalid  by  An  agreement  that  the  kind  of  notice  named  in  c<mtnct  <rf 
aabaeription  of  railroad  etodL  ehali  be  sufficient,  even  if  notice  of  the 
loeatkn  of  tiie  imilroad  be  neoessaiy  according  to  the  oooditions  of  the 
contract.    Id, 

7*  OoNBrancrnoN  and  Operation  of  Railroad  throuoh  Plagn  u  Ordn 
NARILT  SuFFiciRNT  NoTiOR  of  location,  partioolarly  where  the  8to<^* 
holder  has  been  a  resident  of  the  city  or  town  for  two  or  three  years  after 
his  subscription,  and  before  snit  brought  npon  it.    Id, 

ib  Trlb  TO  Railroad  Stock  ib  Giyrn  by  Rsomstration  of  Stookholdkr's 
Name  upon  Stock-book  of  the  company  opposite  the  number  of  his 
shares.    Certificate  of  stock  does  not  constitnte  title  to  stock.    Id, 

0.  No  Trndrr  of  Cbbtifiqatb  of  Stock  is  Nbobssaby  bepori  Suit 
BaEUMJOHT  VPON  SUBSCRIPTION.  Certificates  of  stock  are  simply  evidence^ 
of  stock,  and  are  not  indispensable.    Id, 

10.  Maker  of  Notes  Qiybn  for  Stock  of  Railroad  Company  sabscribed 
for  npon  condition  that  the  road  be  located  within  a  mile  of  a  certain 
town,  and  which  were  ezecnted  npon  the  representation  of  the  company's 
sgent  that  the  company  was  about  to  proceed  with  the  performance  of 
the  condition,  and  for  the  purpose  of  enabling  them  to  do  so,  cannot,  aftsi 
failing  to  pay  the  notes  at  maturity,  set  up  the  mere  failure  of  the  com- 
pany to  perform  the  condition,  since  it  is  evident  that  such  perfoimanoe 
was  not  intended  to  precede  the  payment  of  the  notes.  Keller  v,  John- 
son^ 256, 

11.  Under  Contract  to  "Take  and  Fill"  Certain  Number  of  Shares  in 
the  capital  stock  of  a  railroad  corporation  established  in  Maine,  which  by 
its  charter  is  to  consist  of  not  less  than  four  thousand  nor  mcHre  than  ten 
thousand  shares,  on  condition  that  "the  corporation  may  <»g8nize  when 
four  thousand  shares  shall  have  been  subscribed,  but  no  contract  for 
building  and  completing  the  road  shall  be  entered  into  until  seven 
thousand  shares  have  been  subscribed,"  the  liability  of  the  subscriber 
attaches  when  four  thousand  shares  have  been  subscribed,  and  the  cor- 
pocation  has  organized  and  passed  a  vote  to  dispose  of  the  residue  of  the 
stock  authoriMd  by  the  charter,  thou^  no  vote  is  passed  fixing  the 
amount  of  the  stock,  and  the  ten  thousand  shares  have  not  been  taken. 
Penobicoi  etc,  S,  R,  Co,  v.  BariUU,  15Z, 

12.  Where  No  Plage  of  Performance  is  Mentionkd  in  Contract  made  in 
one  state  to  subscribe  to  shares  in  the  capital  stock  of  a  railroad  corpora- 
tion established  by  the  laws  of  another  state,  and  having  its  road  and 
treasury  there,  the  contract  is  to  be  performed  in  the  latter  state,  and  is 
to  be  construed  by  the  laws  thereof.    Id, 

19b  Corporation  cannot  be  Bound  by  Contract  Made  by  its  President^ 
unless  power  to  bind  it  is  given  to  him  by  the  act  of  inoorporation,  or  he 
is  authorised  by  the  corporation  to  make  the  contract  Turnpike  Road 
Co,  V.  LooM^,  491. 

14  To  Bind  Corporation  by  Implied  Promise,  Evidence  must  Show  acta 
of  the  corporation,  or  of  an  agent  thereof  authorized  to  make  the  ptom-^ 
iss^  bom  which  such  promise  may  be  implied.    Id, 
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I&  Amnacinoir  or  Sgboll  IvanAD  op  Seal  oar  Wax  ok  Onnat  Bomnufm 
n  SutFiuiiBT  ExBounov  or  Sbalkd  lawntuMmr  bt  CkxspoKAaiCHr,  Um 
•tetate  of  Georgia  proTiding  that  the  same  ia  sufficient  in  the  ease  of  aat- 
ojral  pofMMM,  and  m^lrmg  no  distinotion  in  the  ceae  of  artificial  pereom, 
JohmUm  y.  Chnofey,  173. 

M.  Kams  or  CkiKPORATioir  vked  hot  bb  Sionxd  to  m  8bauo>  ImoKu* 
KEKTB,  aa  a  OQiporation  exeoates  its  conTegraooes  nndsr  its  ooipcgate  aeal, 
and  the  oorporate  name  being  sabscribed  woold  not  giTO  tiio  inslmDSBl 
grsater  Talidity.    Id, 

17.  OrnoxAL  AcnoH  or  CkiBFOBATiOH  d  hot  KaanaART  to  Aoomov  or 
CkmroRATB  SsALk  as  the  same  kind  of  pfroof  n^uoh  would  es*sh1ish,  if 
di^mted,  the  anthentioity  of  the  genuine  oommiwi  asal  in  a  partJenlsr 
instuioe  would  eqoally  estaUiah  that  of  a  soioU  as  the  ootporato  asal;  ta 
wit»  that  it  was  affixed  by  anthoxity,  ezpfess  or  implied,  of  the  OQipoia* 
tion.    Id. 

18w  KuuuTiuw  or  MoBiaAoi  ov  m  PBonoEiT  bt  Authobxeko  Agbhis  or 

OOBTOBASIOir  n  PBBBUMrUVBLT  Ck>OD  EZBOOnOH   BT  Ck>BrQRAT10V,  if 

anything  is  affixed  thereto  that  the  Uw  leoogniaea  aa  a  aeal  whan  affixed 
by  a  natozal  person.    Id, 

19L   MOBSOAOB  EZBODISD  BT  AgBHTS  Or  COBPORATEOV  PUBSITAIIT  TO  BbBOLO* 

noH  Pasbbd  bt  Stogkholokbs  is  Valid,  and  binda  the  oorpofation 
without  any  action  on  the  part  of  thediiectora  thereof,  if  there  ia  no  mode 
preacribed  by  law  or  ita  charter  for  exeonting  each  ioatnunenta.  Id, 
fOl  CkmroRAXioB  is  Guiltt  or  No  Fraud  ok  Cbbditobs  bt  Pbocdbzbo  Act 
AuTBOBUiKO  BoiTDS  to  be  iuaed  by  it,  aeonred  by  a  tmat  deed  of  its 
property,  and  eren  if  it  ia  injuriona  to  creditors,  they  axe  withont  lamedy 
in  the  abaenoe  of  actoal  fraud.    Oavier  r,  Neal,  136. 

2L  StOGKHOLDBB  is  hot  PBBCLUDXD  TEOM  AdYAHGIHG  MoHBT  to  GOBTOiB^ 

TiOH  on  aeoaritiea  anthoriaed  by  law,  if  there  ia  no  fraud.    /dL 

22,  EziSTBHCB  or  Oobpobatioh  Plaihtiit  ahd  its  CAPAomr  io  Sua  ah 
ADiOTTBD  by  a  plea  to  the  merita,  and  an  objection  to  aooh  iiiiafanre 
cannot  be  ndaed  upon  the  general  inua  Weai  WmttedSarimffieic  AMi% 
V.  ^ord,66. 

23.  Right  or  Bbhetioial  Assooiations  to  Mahaob  thbib  owh  Aivaib^ 
and  to  control  their  membera,  ia  expresaly  gi^en  by  statute.  AnmcMtM 
TrUbt  Y,  Afurbach,  625. ' 

M.  DBonaoN  aoaikst  Mxmbbr  or  Pbitatb  CkiBFOBAnoH  bt  Tbibdhal  or 
SooiXTT  provided  by  its  by-law,  in  a  suit  for  sick  benefits,  is  oondoBve 
against  him,  and  the  court  of  common  pleas  has  no  Juitsdiction  of  a  suit 
thereafter  brought  for  such  benefits.    Id, 

tS,  Lboislatubx  has  Poweb  to  RnTBAiH,  MoDOT,  Ehlaboe,  or  Csahqb 
PuBUO  GoRPORATiOHS,  which  exist  for  public  pnrpoaea  alone,  like  ooaii- 
tiea,  cities,  and  towns,  provided,  however,  that  property  owed  by  such 
corporations  shall  be  secured  for  the  use  of  those  having  an  interest  in  it, 
or  for  whose  benefit  it  was  acquired.    North  TarmtnUh  v.  SkUUngt,  530L 

t6L  On  Diyisiok  or  Town  by  Lxgislaturx,  and  Ihoorporatioh  into  Nbw 
Town  of  part  of  its  teiritoiy,  with  the  inhabitants  thereon,  the  old  towa 
will  retain  all  the  property  and  be  respooaible  for  the  existing  liabi]itiei» 
unless  there  is  some  legislative  provision  to  the  contraiy.    Id, 

17.  LaoisLATUBB,  ON  DIVISION  or  Town,  has  Gonstitdtional  Aothobitt  t» 
Pboyidb  that  the  property  owned  by  the  original  town  shall  be  appre* 
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priaitd  €r Wld  ibrUM  «w  and  mjoyoMBl  cf  Hm  inUbttMiti  cf  bott 
tow]|i,  and  to  ii^NiM  npon  eaoh  town  the  paymant  of  *  ihm  of  the  oor> 
poimte  debti.    Id. 

2&  Whsbb  Towv  Hous  FBOPutTr  nr  Trust  iob  Ua  ov  aix  IirBABn4ini» 
l^guUtnre,  on  diviuon  of  town,  may  provide  that  original  town  ahall 
■tin  hold  BOoh  property  in  trost  for  inhabitanti  of  the  old  town,  and  of 
the  new  town  erested  by  anch  diviBion.    Id, 

29.  Whsthxb  LmiBLATUBn  bt  Diyiddio  Towh  ahd  Fahjvo  to  Pkotidb  zh 
RjBQABD  TO  Truot  Fbopbbtt  oGold  deprive  part  of  the  inhf  bttanta  of 
their  aoooatomed  ose  of  it,  giMsre.    Id, 

SOL  Bjemoval  of  Woodbm  Buildiho  from  Ovb  Part  ov  Lot  to  Avothbr, 
and  placing  it  permanently  on  the  spot  to  whioh  it  ia  nmoved,  do  not 
oonstitate  an  erection  of  each  a  blulding  within  the  "*^^"*"g  of  the  statnte 
prohibiting  the  erection  of  wooden  bnilding*  within  the  fre  limits  of  a 
city.     Brown  v,  Ilunn,  71. 

See  AoBNCT,  1,  7;  Banks  and  Bankeno;  Bondb;  BRUxin;  Oonstitdtiohal 
Law,  5-10;  EuMjnoNs;  Estoffbl;  Etiduob,  20;  Fraud,  10-12;  Judg- 
ments, 12;  Mabshalino  ov  AasEia,  2;  Kiqotiabub  ImrRuioBBTB,  7; 
Fabtkbhship,  1;  Plbadino  and  PRAoncB,  3;  Poo»-Law8,  2,  8;  Bail- 
roads;  SuBBOOATiON,  2}  Tblbobafh  CoKPAnB;  Truit  Dbbd8»  7} 
Usury,  1. 

COSTS. 
See  Cobtraofb,  10;  Eraonon;  L 

CO-TENANCY. 

On  OF  Sbtiral  Owvbrs  ov  Personal  Propbrtt  xv  Aotual  PosBnnoB 
thbbbof  may  maintain  it  against  the  others;  lus  possession  is  deemed, 
in  law,  to  be  the  possession  of  all  the  owners,  and  there  is  no  speeifio 
remedy  1^  which  he  can  be  compelled  to  deliver  the  possession  to  the 
others.    SoMworth  v.  Smith,  72. 

fike  Hubbard  and  Wxfb,  1;  Marbtbd  Wombn,  8,  4;  Mobtoaob^  10|  PABVi 

BBRflHiF,  8»  9, 11;  Shifpiho. 

OOUNTEBFEITINO. 
See  Crdunal  Law,  82-8& 

OOUNTIESL 
fleaBoiM^lrCoiraiiTUTXoNAL  Law,  6|  JSaamwk 

OOURTa 

Bm  CoBU'iiuuuvAii  Lait,  U  Judqhbhtb,  15;  Ofinni^AXD  Omooii  FfeOi 

BATB  Courts;  Statutbb,  L 

COVENANTS. 

L  If  Pubcbabib  d  Kxn  our  of  PoBSBsnoH  bt  PARAaouBV  Tkiu^  b  m 
Brbaoh  of  WABBAimr  of  title  by  the  grantor,  if  the  latter  has  nottoi^ 
Oragg  r.  Bkhardmm,  190. 

&  OouBSBL  Frbs  Paid  bt  Pubohasbr  undbr  Warrantt  Dbbd  nr  Sun  t» 
Gain  Possbssion  of  land  purchased  can  not  be  recovered  in  a  snit  r^jp^Tift 
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tlw  gHMilor  for  iftm^gwi  lor  htrntM  of  hkfuiwaly.  The 
9§miBk  tMhAOMkihe  iwfhat  tiMwo/  grid,  irilh 
diite  of  the  dMd.    id 

Am  Bovivr,  Si  Joihuuuit,  11;  Lavdixikd  An» 


CBXDIBILITY. 
Bm'KfnaKOEf  20;  RAn.BAAn^  9;  W: 


GBEDITOBS'  BILLS. 
BMBquirr,  6;  M4»Bfwr»  Womv,  4. 

QBDCE  AOAIKST  NATUBSL 
8m  OUMnui.  Law,  27-90;  SLAiffiMK,  1,  UL 

CRIMINAL  LAW. 

!•  ScATinni  whbt  Dbmbubb  bot  Oki  Of#mm8&— PEAOxnai  ov  Ibdiuciibst 
TRIBSVHDBR. — ^A  Btatiite  whidi  eoAots  that  if  any  penoa  kt  »  hoofe, 
knowing  that  the  lesMo  inteiids  to  use  it  for  the  pnrpoieB  of  prastitotion 
or  lewdneM,  or  knowin^y  permits  sudi  leesee  to  we  the  aame  for  each 
purpose,  describes  but  one  offense.  Under  an  indictment  charging  each 
of  these  acts  in  different  oonntiy  the  jory  should  find  a  Terdict  of  guilty 
upon  the  count  to  iHiioh  the  evidenoe  applies,  and  not  guilty  upon  the 
other.    State  v.  Abrahams^  399.  * 

2.  Tnr  wuieriijut  Statutm  oh  Irbiotmbht  PsoviDn  ob  Csaboxs  Mobs 
THXH  Okb  Qvfsksb  is  sometimes  the  identity  of  the  eridaioe  required 
to  prove  the  offense.  The  better  one  is  the  power  to  plead  »  former 
acquittal  or  eonviction.     Id, 

Sl  Coubt  Pobsbssbb  Inhkeint  Powxr  to  Appoiht  On  of  Asiosanm  ov 

Ck>UBT,  when  necessary  to  prevent  a  &ilure  of  juatioeb  io  oondaet  the 

prosecution  of  a  criminaL     Dvkes  t.  SicUCj  37L 
4.  KoGiiXATKaCEBTAiiiTTiNCitiifiNALTHAiriKCiviLpLBABnraisrsquirsd 

by  the  Indiana  statute.    Id, 
&  Whxrb  Person  obThixo  Necbssabtto  BsMEimoHXD  nr  iNDionoMT  ia 

described  with  unnecessary  particularity,  all  the  circumstanoss  of  the 

description  must  be  proved.    State  v.  Nca^Umde^  444. 

6.  SioNATUBB  or  Pbosbcutino  Attobnxt  is  not  Ebsbntial  to  Vauditt  or 
iNDicncENT.    Dukea  v.  State,  370. 

7.  Omission  in  Tnui  or  Intootmbnt  or  DanNtkANT's  Kami,  which  iqppeai* 
in  the  body  thereof,  is  a  defect  not  tending  to  prejudice  hii  rights  upon 
merits  and  no  ground  for  quashing  the  indictment.    Id, 

3.  Pbosboution  mat  Adducb  Wttnbss  at  Tbial  WHoei  Namb  n  not  In- 
dorsed UPON  Indictment,  if  he  was  not  eramined  before  the  grand 
juiy  at  the  time  the  indictment  was  found.    State  r.  Ahrahame,  899. 

9.  iNDioncENT  Good  in  Law  Furnishes  No  Qbound  fob  Dxmubbbb  or 
motion  in  arrest  of  judgment    Keller  v.  State,  696L 

lOL  lNManaarr00NTAININ«0N«QO0DPABAOBAni8RO0LDKOrBBQUA8HB^ 

and  judgment  upon  oonviction  will  be  given  upon  tiial    Dmkee  t.  State, 
37a 

11.  OBJBOnDWB  TO  INDIOTMBNT  OB  PBanNIMXNT  AFTSB  VBBDlOr  ^QOM  tSO 

late^  and  will  not  be  considered.    Oomimer  v.  State^  184. 
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42.  IsmcnaKT  oe  Vkesmstukst  Chaboxno  Ommoi  oir  Immmumji  ob  Fv« 
TCBS  Day  is  €k>0D,  as  an  allegation  of  the  time  of  the  aommiiwifln  of  the 
offense  in  an  indictment  ia  in  general  immateriaL    Id, 

J3L  Spkcial  PuBBKNTaoDrT  OK  Which  Bill  of  ImHonmiT  was  Fowdicd 
NOD  NOT  BB  Pbjbkwtkp  TO  JuBT,  OTan  when  the  presentment  was 
made  after  the  jury  was  impaneled  and  when  there  is  a  ▼arianee  between 
the  presentment  and  the  indictment  as  to  the  time  ohaiged;  soch  Tan- 
ance  is  not  a  matter  for  the  jury  to  aoqnit  on.    Per  Bnrinaro,  J.    Id. 

14  IiiPA^ncLiNO  JiTBT  ON  Ikdictmsnt  IS  SuffioiXAT,  when  the  indictment 
is  founded  on  presentment,  without  impanaling  tiiem  on  the  preseotment 
also.    Id. 

Iff.  ABBAIOmODIT  att  BiTRBB  IlTDIOnCXRT  OB  PBBBKimaHT  IB  SufWOUUW 

where  there  is  no  snbetantial  Tarianoe  between  them.  Per  Bbbbuig,  J« 
Id. 

161  PBosiounov  MAT  BB  BsQUiBiD  TO  Elbot  uvoh  Whior  Coumt  of  Jx* 
dicimbnt  CHABaiNO  MoBB  THAN  Onb  Ofibbsb  it  will  go  to  trial.  If 
the  defendant  has  pleaded  not  guilty,  he  shonld  be  aDowed  to  withdraw 
his  plea  in  order  to  demand  sneh  eleotioa.  Bat  there  is  no  inoongroity  in 
permitting  him  to  require  sach  eleetion  while  his  ^ea  of  not  gnilty  is 
pending.    State  r.  Abraham$t  389. 

17.  Acts  Coksiitdtino  Offbvbb  mmr  bb  Pbovbd  as  al&bobd  or  Indict- 
KBMT,  althongh  they  are  therein  described  with  sum  minwtnniBn  than 
is  necessary.    CbinmoinoeaAA  ▼.  MiMgowcu^  480. 

18.  JVBT  HAS  POWBB,  BOT    NOT  HlOHT,   TS  GBIMXirAI.    GaBB  TO  DlSBBOABD 

Law  as  expoonded  to  them  by  the  oonrt,  and  to  render  a  Terdict  of  not 
goilty  where  t^e  law,  if  correctly  administered,  would  result  in  a  conyio- 
tion;  and  their  deoiaion  in  snch  a  case  will  be  final,  becaose  the  court  can- 
not award  a  new  trial  Sndh  an  improper  exercise  of  power  on  their  part 
does  not,  howeiver,  tend  to  proTc  that  they  are  not  boond  to  consider  the 
instmctions  of  the  oonrt  as  containing  the  law  of  the  casei  Cfommon" 
wealth  V.  Van  Tuyl,  406. 

19.  TasfmoNT  Tabbn  dowb  as  Rbquibbd  bt  Law  nr  FkuxvT  Gasxs 
SHOULD  BB  BsAB  OVBB  TO  WiTinEas,  and  corrected  if  wrong;  if  a  dis- 
agreement as  to  his  testimony  takes  place  in  the  coarse  of  the  trial,  and 
the  witness  cannot  be  reosUed,  his  testimony  may  be  read,  bat  if  poesibla 
he  most  be  recalled  to  repeat  his  testimony;  the  non-observanoe  of  these 
roles  is  not  ordinarily  a  good  groond  for  a  new  trial— each  case  resting 
npon  its  own  pecoliar  cirBomstanoes.    dmnor  v.  StaU^  184. 

K).  Tbtdcoitt  of  Aooompugbs. — In  a  case  where  all  the  eridence  against  the 
prisoner  was  the  nncorroborated  testimony  of  accomplices,  an  instmction 
that  sach  evidence  is  onsafe,  on  aoooant  of  its  saspidoos  source^  and  that 
the  jory  had  better  aoqait^  bat  that  the  Jary  had  the  power  to  convict  on 
sach  testimony,  and  if  from  the  whole  evidence  they  were  convinced 
beyond  a  reasonable  donbt  of  the  gailt  of  the  def endant»  their  vvrdiok 
shoold  be  goilty,  is  nnezoeptional.    CemmomoeaiUk  v.  Prioe^  868. 

SI.  Pabtt  GAmroT  bi  Cosviui'bd  AFnoi  Rbpbal  of  Law  onder  which  he  has 
been  proseeated,  althoogh  the  offianse  may  have  been  ^^^Httr*  bef cm 
the  repesl;  and  the  same  role  applies  where  the  law  is  repealed  or  azpirea 
pwding  an  eipgetl  on  writ  of  error  from  an  inferior  coort.  KdUr  r, 
i9tatep896 
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flL  Jownranr  ni  Cmoomal  Ommb  n  vov  For al  amd  OowouniTB  te 

iatiat>  aotwitliitiiMtlwg  ilMrenonl  of  th*  reooid  to  »  raperior  ooni. 

TW»«ppMldo«aolop«aitotoBtayei8eotioao£  the  MotsBoe  if  the  ateli 
to  ptootad  €n  tiM  JudgnMnt;  but  wben  dacided  in  IkFor  of  tht 
I  Of  will  will  operate  as  fiur  m  pooiiblo  for  hit  relief;  and  if  va- 

dMgoiqg  pwijahnwii  vndar  tho  oeatenoe,  bo  mQ  bo  diacbazsed.    Id, 
tli  DaaBKur  mnv  bi  or  AoooBDAircB  wish  Law  at  tbo  timo  of  final  Jndg> 

■MBt;  tiiowloio  if  tbo  Inw  nnder  wbicb  m  oonyiotion  it  obtainad  ia  v^ 

paalad  pandiur  MpoaL  tbo  JvdflnMni  nmat  bo  loyataod.    /dL 
9L  Uiov  PiniflnATH  ion  MuixxBt*  DoKHSuurr  mat  bi  OovncnD  ov 

IfAmLAiroHnB.    Drnkm  v.  iVlole,  87a 
M  JvET  MAT  Fnm  Vnancfr  ov  Ajhauzs  asb  BAxnnnr  mnm  Ivmov- 

MBRT  ion  ScABBoro,  aa  an  aiaaah  and  boteaiy  makoo  n  part  of  o««f7 

alabbing.     WhiUm  v.  BktU,  18L 
M  VBUMor  or  Amjkmt  avd  Battbet  mr  IvniaEMBBT  ion  SxABBoro  n 

Bab  t6  AvoTHsn  iMiuonanT  for  afeabbfaig,  aa  on  aa  indietaient  lor  tba 

graftter  olteao  tho  Toidiot  may  bo  for  tbo  laaaer.    Id, 

17*  BlBllAUTT  D  OOMBBOnOV  BBFWBBV  HUMAB  BbDTO  ABD  BbOTB  OV  Q^ 

voom  Sbz.    Ammam  r.  Veai^  331. 
flBL  SoDOKT  D  OoBHBonoir  BBTWBBM  Two  HuMAB  BBoras  ov  Halb  Sbx. 
So  namod  from  tho  proralonoo  of  tho  ain  in  Sodom.    Id. 

flBL  "Cbub  AOADm  Natveb"  mat  Rmbbktb  Both  BMnxAurr  abd  8o- 
bomt;  thoof^  that  phraae  ia  generally  in  referenoo  to  tho  latter.    /dL 

IOL  BOOOBET  SbBHB  to  IvOOLUBB  BOIH  SODOMT  ABD  BBSRAUrT.     Id. 

SI.  Obtaibiko  of  Mokbt  OoRsnTirm  Svbbxabcb  ov  Oiibbbb  of  fdon- 
iooaly  obtaining  money  by  fidaepretenaea.  'Where,  therefore,  tho  fraud  it 
oonoocted  and  tho  repreeentatuma  are  made  in  one  atate^  bat  tho  eehome 
ia  oonenmmated  and  tho  money  paid  in  another,  tho  orimo  ia 


in  tho  latter  atate,  and  tho  poipetrator  ia  properly  indiotablo  thero.   Oomr 
9HmweaUh  t.  Foa  Tttjfl^  466. 

0.  WhBBB  iMBIOmBNT   BOB    PASSUrO  Ck>17BTBBlBIT   BabX  BULB  ALLBaiB 

that  tho  bank  ia  a  oorpoiation  duly  aathori»d  by  tho  atate  to  imoo  bBll% 
it  ii  inonmbont  on  tho  etate  to  prove  aaoh  allegation.    Siaie  r.  Nmokmd, 

tS.  IV  InBIOIMIBT  CBABGIXO  DbFBKDABT  WIIH  KATmO  COUBTBBIBIT  Biu 

nr  BoffTON,  *'  with  intent  then  and  thero  to  paaa  the  eame,"  tho  wordo 
"  then  and  there^"  at  that  part  of  tho  indictment,  are  needleea,  but  tho 
ooort  will  oonatrao  them  as  if  they  had  been  inaerted  before  tho  words 
"with  intent,"  ao  that  they  will  refer  to  tho  intent  to  paaa,  and  not  tho 
time  and  plaoe  of  the  intended  passing.  Gonsoqnentiy  this  indietment 
is  snpported  1^  evidenoe  that  the  defendant  had  tho  faOl  in  his  pnnsns 
aion,  with  the  intent  to  paaa  it  at  some  other  pUoo.  CbaimoiNBoaAA  t. 
Price,  eeS. 

$L  Knowinolt  batino  PoesBanoB  ov  Ooubtbbibit  Babx  Bhab^  ov  Babbi 
ov  This  Statb,  with  the  intent  to  paaa  them  in  another  atate^  ia  a  pan- 
iahaUe  offense  nnder  the  revised  stetotes,  a  127,  soo*  &    Id, 

I&  XJbdib  Ibdictmbht  vob  bayibg  PoesBBSiOB  Of  ABD  Pakbo  Coubtbb- 
VBR  Bank  Bill,  ovidenoe  that  several  days  afterwards  defendant  had 
inhispoaeesoion  other  oonnterfeit  bills  is  admissiblo  aa  beariqg  npon  the 
foeetion  of  gailty  knowledge  or  intent    Id* 
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Ml  It  IS  HOT  FoBoxBT  TO  Siov  AKD  Dhjtib  PsomaBOBT  Kon  zh  Kams  ov 
FicmiouB  FiBM,  and  to  aocompany  fach  exeoation  and  deli^vry  with  » 
fidae  rapreseDtatioii  that  the  firm  oonaistB  of  the  writer  and  another  per> 
aon.  Bat  aoch  writiQg  ia  *  £rand»  and  hinda  drffwidant.  Commmweadh 
Y.  Baldwin, 'm. 

91*  IDrwrnscM  car  Cqmmos  Bxfdtatiov  as  to  CHABAonot  of  Pnaoir  ia  not 
anfficiemt  to  ixmtify  his  oonTiotion  on  an  Indiotaient  for  keeping  ft  honae  of 
m^fanie,  reaorted  to  for  the  pozpoae  of  proatitation  or  lewdnaaa;  he  mnat 
be  ahown  to  be  the  keeper  in  order  to  aiutain  m  oonnotion,  but  thia  doee 
not  neeeaaitrte  proof  that  he  waa  the  owner  of  the  hooae^  nor  of  poaitiTie 
teatimony  that  he  waa  keeper  of  it;  the  Jniy  may  eonclnde  that  he  waa- 
anoh  keeper  from  proof  that  he  afCted  aa  anoh  or  ao  held  himaelf  oat  t» 
the  world.    StaUY.  ffMid,4B^  • 

i8L  Uiiouft  ScATUTBy  tuxhx  18  Ko  DiRDicmur  BBTWsnr  Aor  ov  Lmnro 
Hov8B  for  the  eupreea  paxpoae  of  proaiitntion  and  the  letting  it  for  n 
proper  poipoae,  and  afterwarda  knowinglj  permitting  it  to  be  need  lor 
aaoh  parpooe.    Staie  t.  Ahrahami,  S99L 

Ml  AwKHT  TO  TJa  or  Hootb  iob  Pubjom  ow  PnuaiTi'UTioy,  onder  >  atatate 
making  it  an  oiFenae  for  »  penon  to  pennit  a  hoaae  which  he  haa  leaaed 
to  be  need  aa  a  hooae  of  proatitatioo,  where  the  ariginal  letting  waa  law- 
ful, in  order  to  oonviot  the  defendant  the  Joiy  moat  find  that  he  did  aome 
affirmative  act,  or  made  aome  dedaratum,  from  which  to  oondade  hie 
aaaent.  A  aOent  aaaent  in  his  own  mind,  wholly  nncommnninated,  and 
not  acted  on,  woold  not  joatify  hia  oouTiction.    Id, 

iOl  Bahx  BtLia  ARS  SumozxNTLT  BncHXBKD  IK  iHDionaiiT  aa  ''aondry 
bank  billa,  of  aome  banka  reapeotiYely  to  the  Jorora  nnknown,  of  the 
amoant  and  valne  in  all  of  thirty-eight  doUara,''  the  properiy  of  a  peraon 
named.    Oamimmweal^  t.  Qrimes,  666. 

4L  NuMBXE  OF  Bahx  Bills  Stolih  hxed  hot  be  Stazkd  nr  Ihdioimzht 
againat  the  offender.    If  their  amoant  ia  giyen,  that  ii  aafficient    Id, 

dSL  Ohh  mat  bb  Prihgipal  nr  Crimb  of  LabcbhtAlthouoh  Cbehb  is  Com* 
FLBiB  AS  TO  Othbbs,  when  he  reoeivea  from  those  others  atolen  properly 
and  oarriea  it  away,  lua  intent  at  the  time  of  carrying  it  away  determin- 
ing hie  gailt;  that  othera  first  stole  the  property  doea  not  leoen  the  crime 
of  him  who  subaeqoently  ateala  the  same  property  from  them.  Coimer  v. 
BkUe,  184. 

4S>  To  Cobstatutb  Mubdbb  ih  Fibst  Dbobeb  uhdbr  Michioah  Statutb, 
the  morder  most  be  preceded  or  attended  by  facts  and  dbrcomstanoes  not 
neoesearily  an  ingredient  of  murder  at  common  law.  The  atatate  doos 
not  change  the  oonmion-law  definition  of  morder,  bnt  divides  it  into  de- 
grees; and  where  it  ii  sought  to  have  the  jury  oonviot  the  aoouaed  of 
murder  in  the  first  degree,  the  burden  of  proof  is  upon^e  prosecution  to 
show  such  other  facts,  in  addition  to  the  killing,  aa  make  the  offense  mur- 
der of  the  first  degree  under  the  statute.    PeopU  v.  Potter^  763. 

44.    iHDICmfXRT  HOT  AVBRBIHO  THAT  HOMIGIDB  WAS  COMMIITBD  WITH  FBB- 

mbditatbd  Mauob,  or  in  the  perpetration  or  attempt  to  perpetrate  sny 
rape,  arson,  etc.,  and  failing  to  allege  that  the  homicide  was  maliciously 
perpetnted,  bnt  expreesly  stating  that  it  was  committed  without  malioe^ 
and  not  averring  that  the  killing  waa  upon  a  sudden  heat  or  in  the  com* 
adssion  of  an  unlawful  act,  charges  no  indictable  homioide,  neither  mow- 
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derin  the  finl  degree  nor  in  in  the  seoond  degree^  nor  maodeii^hfteK 

Ihkm  ▼.  StaUt  37a 
40W  Ih  iNiaoniiVT  worn  HoiaciDS  bt  Shooxivo,  Knn>  of  Guv  Ussd  and  of 

•hot  with  which  it  was  ohaiged,  need  not  be  ipeoified;  nor  is  it  neoeaaeiy 

to  aver  that  a  wound  was  inflieted  of  which  the  defendant  died.     Id, 
d4  Wmnn  (umror  vk  Amued  whcthxb  Em  Bbukvxp  DaoBASKD  InimnjBD 

TO  KILL  Aooussp,  from  the  conduct,  ooontenance,  and  langoage  of  the 

deoeaeed  immediately  preceding  the  homicide,   in  order  to  rednoe  the 

erime  to  mamlaiighter.    Bawkms  y.  SkUe,  IQS, 
i7.  HoiadDB  WILL  BB  Atxbibuted  to  Delibkkatb  Hxwob  Aim  PmnsKED 

IB  MuRSEB.  if  mffident  time  has  olapeed  between  the  pnvoeatiim  and 

tiie  killing  for  reason  to  reswne  her  swmy.    ItL 
4flL  BnnBirGB  as  to  Wousus  upov  Boot  or  DBcsBAasD  is  AmpflaiBLa  Bnder 

indictment  ohaxgiog  that  deesaaed  came  to  his  death  bj  the  djadhaige  el 

a  gun  loaded  with  leaden  ahot^  which  shot  entered  hiaabdomes^  over  an 

objection  that  the  indictment  contained  no  deeoription  of  any  woonda. 

Jhike*  T.  State,  371. 

4k  J>awamAJn  nr  tvmonqDiT  vob  Homioidb  cavhot  Pbovb  bdOwv  Aiv 
oo^BT  ov  Tbabbacbiob  given  even  a  short  time  after  its  ooconenoe;  bat  to 
make  it  admiasibleb  it  mnat  form  a  part  of  the  re«  yesto^  thoo^  the  stele 
may  give  evidence  of  admissions  made  by  the  defendant  at  any  tuna    Id, 

§0l  Evuxbbgb  ov  Chabaoibr  of  DscBAaBD  MAT  BB  Ibtboimjcbd  bt  ScazB  on 
trial  of  indiotment  for  homioide^  when  the  qneation  aiisee  whetiMr  the 
aocosed  acted,  in  the  oommisaion  of  the  homidde^  npcn  groniida  that 
justify  him  in  the  deed;  espocially  where  the  aocosed  knew  ol  this  ohav- 
aoter,  and  knew  at  the  time  that  the  attack  upon  him  or  hia  ptq|wrij 
waa  made  by  the  deoeaeed;  bat  where  theee  facts  may  not  have  been 
known  to  the  prisoner,  the  evidence  ooold  not  be  entitled  to  mmoh  we^il 
ItL 

til.  EVIDBBCB  AB  TO  PbI80VBB'8  AlPBAlUHOB,   MaBBBB,  AVD  OoBBIXIOV  OV 

MiBD,  aa  indicating  ahum  or  otherwise,  and  the  efforts  made  by  him  to 
sonnd  an  alann  to  the  public,  is  admissible  as  part  of  the  res  ge$t€B,  on  b»» 
half  of  the  prisoner  who  seeks  to  justify  a  homicide  aa  oommitted  in  aeXf- 
def ense^  or  in  defense  of  personal  property.  Id, 
tt  Pbbsob  mat  Bbfbl  Fobgb  bt  Fobob  when  he  himself  or  any  of  these  hia 
relations,  husband  and  wife,  parent  and  child,  master  and  servant^  be 
forcibly  attacked  in  his  person  or  property;  bat  the  foroe  used  most  not 
exceed  the  bounds  of  mere  defense  and  prevention.    Id. 

53.  PbIBOHBB  SbEKIBG  to   JiTSTIFT   HoMIODB  OB  GbOUKO  of  SBLr>DBRBSB 

OB  Dbibbbb  ov  Pbofbbtt  may  give  in  evidence  ai^  facts  tending  to  show 
the  charaoter  of  the  attack  which  he  resisted,  the  intention  with  which 
it  was  made,  and  that  he  had  reasonable  groonds  to  believe  that  it  waa 
necessary,  aa  a  measure  of  prevention,  to  go  to  the  extent  he  did  in 
resisting  it.    Id. 

51  Dbvbkbabt  or  Indiotmbbt  for  Homioidb  mat  Show  Thbbat  bt  Db- 
OBASBD,  made  at  meeting  of  secret  society  of  Good  Ten^lars,  that  the 
defendant  should  stop  selling  Uqaor  or  lose  his  life,  or  he,  the  deceased, 
would  lose  his,  and  the  fact  that  the  threat  was  made  at  a  meeting  of  a 
secret  society  rather  increases  than  weakens  its  force.    Id. 

M.  EvinBBCB  OF  Pbiob  Fight  bbtwbbn  Pbosbcotob  akd  Dbrnoart  is  hot 
ApMWiaiBiB  in  a  trial  for  stabbing,  where  the  partiee  had  been  aepaialsd 
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for  thirty  minutes,  and  at  the  time  of  the  stabbing  the  prosecator  wm 
undergoing  an  examination  of  wonnds  received  in  the  prior  fig^t;  the 
fight  made  no  part  of  the  aSair  npon  which  the  proseontion  was  founded. 
Whilden  ▼.  State,  181. 

ML  Oh  Tkial  tob  Murdxr,  Evzrt  Remark  and  Whols  Conduct  ow  Ao* 
OUSKD  during  interview,  which  was  concluded  by  the  homicide  for  which 
lie  stands  charged,  are  competent  evidence  as  part  of  the  rea  geaUB,  to 
enable  the  juiy  to  detennine  whether  any  crime  has  been  committed,  as 
wen  as  to  inform  them  as  to  its  degree.    PeopU  v.  Patter,  763. 

07.  On  Trial  vor  Manslauohtxr,  Eviosncb  is  vot  Apmtssiwj,  under  plea 
of  killing  in  self-defense,  that  deceased  was  a  man  of  great  muscular 
strength,  and  practiced  in  seizing  persons  by  the  throat  in  a  peculiar 
way,  which  would  at  once  render  them  helpless,  and  shortly  take  away 
life.    CammonyieaUh  v.  Mtad,  741. 

n.  PSBSOir  MAT  BB  Ck>NyiOTED  TOR  MiNOLnfo  PoisoH  wiTB  FooD  willft  intent 
to  injure,  although  he  committed  the  act  with  the  intentioii  of  accom- 
plishing another  ultimate  unlawful  object    PeopU  v.  Caarndchael,  769. 

0Bt.  Onb  Who  Unlawittllt  AsMcnsrrBRa  Pooon  to  Anothbb  must  be  re- 
fvded  as  having  done  so  with  the  intention  of  producing  such  effects  as 
naturally  result  from  its  reception,  and  something  more  than  mere  igno- 
nnco  must  be  shown  to  relieve  him  from  liability  for  all  the  consequences 
attending  his  unlawful  act.    Id. 

iOL  IVJUBT  GONTBMFLATBD  BTStATVTB  PBOHmmirO  MlXIirO  OVPonOV  WTTB 

Food  is  such  injury  as  would  be  directly  and  sot  secondarily  produced 
by  the  poison  itself.  But  wherever  there  is  a  positive  physical  effect 
produced,  and  the  poison  administeced  operates  to  derange  the  healthy 
organisation  of  the  system,  temporarily  or  permanently,  there  is  an  in* 
faj  whioh,  whenever  it  is  reasonably  appreciable,  may  be  legsided  as 
witliiB  tiM  statutsi    Mm 

8m  Habias  Cobfub;   Wiiaii%  7. 

CBossmo. 

Bm  Bailboass,  8. 

DAMAGES. 

L  Bakaobb  bob  Failobb  to  Exbodtb  Oobtbaov  at  Tdib  Sxifulatid  may 

be  leoooped  In  an  action  to  recover  the  contract  price.    AlboU  v.  QtUch^ 

635. 
&  Spboulatitb  FBonxi  abb  too  Rbmotb  to  be  recovered  as  damages  for 

failing  to  complete  a  contract  at  the  time  stipulated  in  the  contract.    Id, 
&  Damaobb  Ibgedbntal  to  akd  Cacsed  bt  Failubb  to  complete  a  contract 

at »  certain  time,  and  such  as  may  be  said  to  flow  reasonably  and  natu- 

nUy  from  such  breach,  and  are  not  accidental  or  consequential  losses, 

may  be  recovered.    Id, 
4.  Kbasubb  ov  Damaou  bob  Failttrb  to  Erbct  Mill  at  time  stipulated  in 

the  contract  is  the  fair  rental  value  of  the  mill  during  the  time  the  owner 

is  thus  kept  from  its  use.    Id, 
§k  Damaobs  tor  Dblay  in  Execution  of  Contract  cannot  bb  Biootbbbb 

where  the  delay  is  owing  to  the  act  of  the  party  >»i»n^if     j^ 
▲b.  Daa  Vol.  LXZ1->62 
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€.  Vmabobm  ov  Damiob  ioe  Bxbach  or  OomACt  to  p*y  oMib  and  to  gh« 
Mrtain  praminoiy  notes  far  property  aold  and  deliTered  is  the  cootnet 
price  of  such  property.     Wortkif  t.  /onet,  696. 

7.  Bvu  Namxd  as  "Pkvaltt"  in  Contraot  kot  to  Ebzabldh  Shot  wnmi 
DvacRiBiD  Ldotb  may  be  regarded  as  liquidated  damages,  since  tlie  actoai 
damage  most  be  uncertain  and  difficult  to  ascertain.  i>i(^  r.  ffltocfay, 
848L 

t.  Whsthxe  8xsu  AaKKin>  to  bb  Paid  iob  Brkagh  of  Ck>irt&AOT  is  to  be 
oonstraed  as  a  penalty,  nr  as  liquidated  damages,  is  to  be  detenniiied  by 
the  ooort  from  the  natore  of  the  agreement  and  the  snrronndiiig  ofacnni* 
stances;  and  the  fact  that  the  som  is  designated  in  the  oontraot  aa  »  pen- 
alty does  not  oonclasively  control  the  determinatioii.    Id, 

9.  SUFElia  Ck>17KT   WILL   VOT  ReTIXW  VxRDICT   of  JuBT  A8  to  DAlCAaBI^ 

when  asked  to  do  so,  on  the  groond  that  no  spedal  damages  were  proved 
at  the  trial,  unless  aU  the  CTidence  regarding  damages  Is  brought  beiofe 
the  ooorl  Mclniyre  ▼•  Park^  690. 
Sea  BAiLMBim,  8;  Omoioh  Cabbibbs,  11;  Cotbitaiitb,  2;  Fbauis  1;  Jmo* 
MBMts,  6b  12;  LiBBL,  1,  3;  Mabbiaob  ahd  ]>nroiBOB,  1;  Naguaarci^ 
12-14;  SBDOonoir;  Smmvo,  9, 11-13, 16-18;  SLABixa,  ^  14; 

DtAMNUM  ABSQUE  INJURIA. 
See  Kbouobbob,  2. 

DAMS. 
SeelUmiBBni  1. 

DATEa 
OoBTBAon,  7;  ETzmmflL 

DEATH. 
8m  SnomiT)  Efumiui,  !»  2:  Huhbaitd  ahd  Wd^  %  t|  K 

Ihrbumbnts,  12;  18. 

DECLABATIONa 
•m  EfUJMU^  11«  20|  FuuDZHO  abd  FBAcnai»  U|  FiMflMawi^  %  H 

Slabub,  10-13;  TAXAsnnr,  IL 

DEGREES. 

See  JUDOMBHIB. 

DEEDS. 
L  OoimiKiBAn0v  OLAinn  or  Dbed  d  ohlt  Fbima  FacdSfibbmb  ovFax^ 
MBBT,  and  may  be  oontraDed  or  rebutted  by  other  pnot    (^aoi^mi  t. 

JWZer,  072. 
IL  Emv  OF  OoBsmBBATioB  Glaobb  nr  Dbbd,  la  to  estop  thegnator  frooi 
ftTiaging  that  it  was  exeoated  withoat  oonsidenitioo.     For  efvery  otlisg 
pnpoae  it  may  be  waiTed  or  explained  by  parol  prool    The  grantor  angf 
show,  notwithstsnding  the  acknowledgment  of  paymnt,  tiial  no 
was  reoeiTed,  and  recorer  the  price  against  the  grantesi    Id. 
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JL  SumQVSHT  QmcLAiM  DsBD  Don  KOT  HxLATi  Back  to  Bwukuki  ov 
FossBBroK  taken  under  a  parol  gift  of  land,  to  aa  to  oonstitiita  an  ad- 
Tvae  pooaeaaion  to  any  land  described  in  the  deed  not  in  the  aotnal  poa- 
aenion  and  occupation  of  the  grantee.     Wcttaon  v.  Tindal,  142. 

C  AoBSBKBHT  RKSTRicmro  Usx  OF  Lakd  WILL  BB  Ck>N9TBUXD,  in  Order  to 
carry  ont  the  plain  intent  of  the  parties,  as  creating  a  right  or  interest  in 
the  grantor  in  the  natare  of  an  incorporeal  hereditament  or  essement, 
WhUney  ▼.  Union  R'y  Co.,  715. 

§k  XiSTBicnoN  THAT  LAin>  Shall  not  bb  Uszd  vor  MAKUVAoruBora  *'  am 
Ant  Nausbous  or  Ojtbnsiyb  Business  "  is  not  contraiy  to  paUio  poUay» 
nor  in  nnreasonable  restraint  of  trade.    Id. 

6w  O&AMTOB  MAT  Rbstbict  Usb  OF  Lanb  Qbanted  SO  as  to  prerent  its  appto- 
priation  to  purposes  which  will  impair  the  Talue  or  diminish  the  enjoy- 
ment of  the  land  which  he  retains.    Id, 

7.  RssTBionoK  ON  Use  or  Land  must  bb  Mabb  with  a  due  regard  to  pahUo 
policy,  and  without  creating  any  nnlawfiil  restraint  of  trade.    Id, 

Baa  Assumpsit,  2$  Gotbnants;  Equitt,  3;  Evidbnob,  6,  17-10;  Exboutoisi 

AND  AdMINIBTBATOBS,   1;  FBAUDULENT  CONyBTANOBS;  iNSANirr;  JUDO- 

MmnSf  11;  Mabbibd  Wombn,  3,  4,  9;  Mobtqaobb^  1,  2;  Pi 
9-11)  TAZAnoN,  8,  9;  Tbust  Deeds. 

DEFAULT. 
Baa  JuDCtMBMis,  6;  Procbss,  3-5;  TAZAninr»  IQL 

DEFINlTIONa 
flaa  OoxMOH  Oabbterh,  2;  Cbdoxal  Law,  27, 21 

DELIVEBY. 

Baa  OoMMPg  OammiBBiii  11-17;  Contbacts,  15;  Kiaomu 

Shiffino,  1,  3. 

DELIVERY  BONDa 
Sea  Attaghmbntb,  & 

DEMAND. 
Baa  AoBPOi^  S|  BazuoDraB,  8, 5,  7, 8;  Banbb  abb  Babsbi^  1| 

iMnBUMBMTB,  12, 13,  27;  Tboyib,  ± 

DEMUBBAOB. 
8ee  Shiffino»  12, 18, 17. 

DEMUBEEB. 
Saa  Bammm  A»DBAVXnro,  9;  Gbdonal  Law,  9;  Fbauih  9|  NaoottiBJi  Mm 

9t  8|  PUADINO  AND  PBACnOB,  5,  17,  80^  88|  S|iJd|9BMl^ 

DEPOSIT. 
BaaBAXLMKRn;  Banks  and  BANSDrak 

DEPOsrrioNa 

Baa  SyiDENOB,  6;  Plbadinq  and  PftAOfnai^  }• 
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deputies. 

80a  Jury  ast>  Jubors,  L 


DESCRIPTION. 
ARAoman^  6;  Crdon^l  Law,  5,  1^  17»  48f  lEmiif^wwi^  i^  §§ 

DESERTION. 
Am  Habbiaob  axd  Ditobo^  4. 

DEVIATION. 
•MOoiaHUi  Cabbiebs,  18;  Inbubavo— B£ABor%  i-d 

DEVISE. 
to  Mabbibh  Women,  5;  Wnu,  1^17. 

DIRECTORS. 
8m  Banxs  and  BankinOi  (^IQl 

DISCHARGE. 
8m  MonaAOBBy  7;  Pabtnbbship,  4;  Patioeiil 

DISSOLUTION. 

8m  OOBPOBATIONa,  1;  iNJUNCnONIb 

DISTRESa 
8m  ExBcnnoirs,  2,  3L 

DISTRIBUTION. 
8m  Babu  and  Banking,  5;  PABTNBBiMzr. 

DIVORCE. 
8m  BCabbiaob  and  Ditobok 

DOMICILE. 
8m  Mabbiaob  and  Divobci^  6. 

DRAFTS. 
8m  Nbqotiablb  Instrumbntb. 

DRAWERS. 

8m  NbOOTIABLB  iNffTBUlODrnL 

EASEMENTS. 

L  FtePBiBTOB  BBLOW  CANNOT  Raisb  Ant  Dam,  ot  by  •nj  oih«r  obctraottott 
pMTeni  the  water  from  miming,  when  a  eervitade  li  doe  by  the  Mtate 
■itoBted  below  to  receiye  watera  which  rna  naturally  from  the  estate 
ntoated  above^  and  the  proprietor  above  can  do  nothing  whereby  soeh 
Mrfitade  is  rendered  more  burdensoma     DddhouuttyB  ▼.  JucUce^  621. 

SL  CaBTDnrous  and  Apparent  Servitude  can  only  be  acquired  by  presorip* 
tioDy  by  an  oninterrupted  posseasion  for  ten  yean.     Saoh  right 
be  foonded  npon  a  precarious  enjoymenl     Id, 
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&  Gbxditob  Of  SxBvmrDB  Taoitlt  Kbitouncss  It  when,  to  stifle  the  eoni- 
plainti  of  the  debtor  and  prevent  a  lawsuit,  he  ereots  a  work  totallj 
obttraoting  the  serritade  at  the  request  of  and  by  agreement  with  the 
alleged  debtor.    Id. 

8ee  Dbsdb,  4;  TviumKm 

EJECTMENT. 
1.  Iv  Lbhob  IV  Bnonourr  n  Diab  when  the  aotun  is  braoghti  the  plaintiff 
eHmot  reeorer  anything  on  hii  demise;  if  the  leiMr  die  after  action 
broo^ty  bat  before  trial,  the  plaintiff  can  leoorer  oosts  only.  WaUtm 
T.  TindaX,  142. 
&  TfiMomr  ov  PiAiKTinr  zk  Ejicimbnt  that  Hi  BnjBTii  Mn  LmoB 
n  Bbad,  from  information  obtained  through  his  attomsj  npon  inqfoizy 
iastftated  by  the  latter,  is  eridenoe  of  the  death  to  go  to  the  Jniy.    li 

8ee  EzicnnoNS,  9;  JuDOioim,  11. 

ELECTION, 
flee  Cbdhkal  Law,  16;  Ezvounon^  L 

ELECTIONa 

1.  Vmsol  Act  Authouzzvo  Counths  to  Subscszu  iob  Btook  zh  Baiu 
BOtAi>  OoMPAvm^  a  board  of  superriBors  has  power  to  esll  an  eleotion  to 
aaoertain  the  will  el  the  people  in  regard  to  suoh  snbeoription.  PreUif* 
■Mm  T.  8ig^ervi$or$,  230. 

Sl  Pabtt  CoMFLAiNiiio  ov  Fbaud,  IN  Eliotiov  TO  DmRMmi  wnram 
ComfTT  SHALL  SiTBSOBiBB  TO  Bailboad  Stock,  must  do  SO  within  a 
proper  period,  and  if  suoh  party  delays  until  others  have  aoted,  npon  the 
fsith  that  the  county  will  aid  in  the  oonstmotion  of  the  road,  he  wiU  be 
too  late  in  an  attempt  to  enjoin  the  county.    Id, 

&  CEBTzncATB  ov  Pbopbb  OmcKB  AS  TO  BEsin.T  ov  EuonoN  is  pHma/ack 
eridenoe  of  its  fairness,  but  such  certificate  may  be  fanpesohed.    Id, 

EMINENT  DOMAIN. 
See  TiTBNPiKXS,  3« 

ENACTMENT. 
See  Statutbb,  4,  & 

BQmTABLE  ESTOPPEL. 
See  EsTOPPKL. 

EQUITY. 

1.  Omanoy  ov  Palpablb  Dott  ought  nxvkb  to  bi  Allowbd  ab  Omoium 

aw  EQinrt.    Biahy  ▼•  P<noeU,  168. 
S.  BncAiTD  voB  TwBNTr-voHT  Dollabs  is  not  bxnbath  Diobitt  ov  CouBff 

OF  Equitt  of  Oboboia.    Smith  y.  Aihcrcift,  163w 
&  Aobbkkxnt  Bbstbictino  Dsv  ojp  Land  mat  bi  Entobgbd  di  Equitt 

against  all  those  who  take  the  estft^  with  notice  of  such  agreeBMnt^ 

althon^^  it  is  strictly  neither  a  real  coyenant  nor  a  t*wl»i»^^  qoalifioatioa 

of  title.     Wtatney  v.  Union  Ry  Co.,  7i5, 
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4  Whxes  JvmiM  GAH  VE  Dovs  js  SivoLB  Sun,  Equitt  Tazv  JmomD* 
noH  of  ODOOMO  for  all,  instead  of  driTing  each  of  munnomi  putiM  to  ■•• 
Mpufttelj.    Sehieif  T.  Dixtm^  121. 

H  QBJBcnoir  of  MuLnrABiouaNESd  to  Bill  ik  EQiTirr  iHuch  Mte  nptm 
distinct  eanses  of  oomplsint  is  obviated  by  defendants'  answer  tliat  they 
have  entirelj  removed  and  abated  one  of  them  since  the  ffliqg  of  tiie  hSDm 
The  sllegation  in  the  bill  may  then  be  deemed  stricken  oaL  WkUmqf  t. 
Union  Ry  Co.,  71& 

t.  OUDnOBS  RXID  HOT  HAVB  JUDOMSAT  AOAXN8T  iHaOLTDTT  DbRMI  ■DOUi 

■onio  ZH  £qu]TT  to  reach  his  interest  in  proper^  held  nnder  a  nazriaips 
settlement  in  tmst  for  the  joint  use  of  himself  and  wife,  eta  JTesyrfsi^ 
V.  HaiknoeO,  112. 

y.  Iv  Equitt,  it  RiaroNDKsrT  Sobmit  to  AHSwn  he  mnst  snswer  folly,  sad 
if  he  poiposely  holds  back  something,  he  csnnot  complain  if  he  should 
find  himself  regarded  with  sospicion,  and  refused  that  to  which  he  may 
be  entitled  and  under  other  droamstanoes  might  have  obtained.  Kd^ 
kr  V.  Savage  M/g.  Co.,  600. 

See  ATTAGmoKTS,  8,  9;  Banks  and  Banxino,  6,  8,  9;  Ebiofvel;  Fraihs 
1,  9;  Fraudulent  Ck>NyKTANcxs,  4;  Ikjukctiors;  JuDoimm,  9;  Mab* 
muD  WoMDr,  4,  9;  Mabshaliko  or  Assbtb;  MoBTQAOxa,  7;  KmaABRaa^ 
4;  Fabxnt  and  Child,  4;  Plbadino  and  PBAoma^  1,  2,  39;  SHmnra^ 
1-S|  Sracmo  Pkbiobmance;  Statutbs,  6;  Tbust  Dbbdo^  9l 

BQUrrY  OF  REDEMPTION. 
See  ExBOUTioNB,  1;  Hoxbstbads,  4. 

ERROR. 
8m  SfiSBTOB,  6;  Intavot;  Jubt  and  Jubobs,  2;  MoBTOAOm,  4;  FUUB* 

DTO  AND  PBAOnOB;  TAXATION,  12;  WlTNX8BB8^  9l 

ESTATES  AT  WILU 
See  Landlobd  and  Tenant,  2»  S» 

ESTATES-TAIL. 
See  Wills,  17. 

ESTOPPEL. 

Iqvitablb  EsTorpxL  Abibxb  whsn  CoNDcror  or  Pabtt  EflaopRD  a 
FkAUDULBNT  in  its  pnrpose  or  onjnst  in  its  resoltw  Where,  therefore^  a 
stockholder  of  a  banking  and  building  corporation  borrows  money  from 
the  corporation,  giving  his  note  and  mortgage  deed  to  the  company,  sflid« 
the  deed  proving  to  be  defective,  the  corporation  sues  to  obtain  from  him 
a  good  and  perfect  deed,  together  with  decree  of  foreelosiire^  ho  is  es- 
topped to  deny  the  existence  of  the  corporation  or  its  oi^aei^  to  loan  tha 
money.     Wed  Winded  Saomg9  eU  AM^n  y.  Ford^  ^ 

See  Dbeds,  2;  Mobtqaobb,  & 

EVIDENCE. 

L  DBAm  n  not  Oonglubitxlt  Pbbbuicbd  waou  Pboov  or  SnrnBO  0» 
Aob  at  a  party  when  last  heard  from;  as  where  it  appeared  that  a  pli^ 
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wliowdMthwMinqiMittonm  1857  wMAiVTolaticMUfytolldial;  Ifoteon 
T.  Tindal,  142. 

&  CiTii*  LiLW  Pbbuioes  Pkbsohb  LiYiiro  at  HmrDBiD  Ysari»  and  the  oom- 
num  Uw  does  not  fall  far  ahort  of  it    ItL 

&   PAFIBS   PbOTMD  to  HAYB  BEIK  FoUHD  IK   AND  EXFT  AJKD   VSKD  WCT 

Fapsrs  or  Pbobati  Coubt,  and  which  the  judge  of  that  court  testifies 
were  papen  in  a  oertain  guard ianwhip  matter  in  said  oonrt,  and  regard- 
ing which  the  guardian  testifies  that  he  supposed  them  to  be  original 
pikers,  are  sufficiently  proved  to  be  admitted  as  files  or  records  of  such 
probate  court,  if  they  are  otherwise  competent.  Fnuier  t.  Stemrood,  447* 

4.  Felbb  or  Rioobdb  or  Cask  in  Psosatb  Coubt  abs  AT>inBaTBT.B  nr  En- 
DBNCB  AB  Rboobdb  ou  onoo  being  proved  to  be  such,  but  upon  objection 
being  made  to  any  portion  of  them,  on  the  ground  of  insnfBoiencya  it 
would  be  the  duty  of  the  court  to  instruct  upon  that  point.    IcL 

A.  CsBTznxD  Ck>FT  or  Bbooedkd  Dbbd  not  Pbovbd  ob  Agkkowlbdgbd, 
nor  offidslly  attested,  and  signed  only  with  the  grantor's  mark,  is  inad- 
miuible  in  evidence  for  any  purpose,  it  not  having  been  shown  that  the 
original  deed  ever  existed.     WaUony.  TindcU,  142. 

6L  Tbhdxbino  and  Rkadiko  Dkposition  as  Dbfosition  or  Anothbb  thut 
SxAL  DxpoNEKT  is  no  ground  of  error  when  it  was  submitted  to  the 
eppofling  counsel,  and  it  is  conceded  that  it  was  a  mere  mistske  noticed 
by  neither  party  untU  after  trial,  and  nobody  was  hurt  by  the  mis* 
nomer.    Denhamy,  Holeman,  198. 

7*  Want  or  Dats  in  Msmobandum-book  is  No  Objection  to  its  ADJOsaiov 
nr  EviDKNCB  to  prove  an  account.  The  date  of  the  account  may  be 
proved  by  other  evidence.     Doster  v.  Broum,  157. 

8.  IfBliOBANDUM-BOOK,   HAYING  AlTEBATIONS  AND   EbASUBXS  IN  AMOUNTS^ 

kept  by  a  party  himself,  is  not  admissible  in  evidence.    Id, 

0.  GsBTiriGATB  or  Mabinb  Inspbctob  as  to  Condition  and  Skaworthinim 
or  Vessxl,  in  connection  with  his  oath  that,  although  he  has  no  inde- 
pendent  and  distinct  recollection  of  the  facts  therein  stated,  so  far  as  he 
remembers,  the  'statements  therein  contained  were  true  at  the  date 
thereof,  is  competent  evidence  of  the  facts  therein  stated.  It  is  in  its 
nature  a  semi-official  document,  and  although  not  made  in  pursuance  of 
any  positive  enactment  or  rule  of  law,  ranks  with  entries  made  by  bank 
derks,  messengers,  and  other  similar  agents.  Perkins  v.  Augusta  Ins,  Jb 
B.  Co.,  G54. 

IOl  Oontknts  or  Lettebs  mat  be  Pboted  bt  Ssoondabt  Evidencb,  where 
such  letters,  if  existing,  would  themselves  be  admissible,  when  the  de« 
struction  of  them  is  shown  to  have  arisen  from  misapprehension,  and  was 
without  any  fraudulent  purpose,  though  such  destruction  was  the  party's 
voluntary  act.     Tchin  v.  Show,  547. 

11.  To  Rbfel  iNrERENCE  or  Fraud  rROM  Destruction  of  Letters,  and  sub- 
sequent offer  on*a  trial  of  secondary  evidence  of  their  contents,  a  witness 
who  was  present  and  advised  the  destruction  of  the  letters  may  be  allowed 
to  state  his  declarations  made  to  the  party  at  the  time,  such  dedaratioog 
being  admissible  as  a  part  of  the  res  gestce,  and  as  explanatory  of  the  mo- 
tive which  induced  the  party  to  destroy  such  letters.    Id. 

I2L  UNWBimN  OB  (Common  Law  or  Another  State  mat  bb  Pboyed  or 
Maihb,  under  the  revised  statutes,  c.  94,  sec.  60,  by  parol  evidence;  and 
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dtotiaiiB  of  the  books  of  reporti  of  decisioiis  of  courts  in  aooUier  ststa 
adminible  therefor.  Penobscot  etc  R.  R,  Co.  t.  BartUU^  753. 
Ill  Whzbb  Parties  hats  Deubsratelt  Put  theib  Enoaokmkbts  mo 
Wbitino,  in  such  terms  as  import  a  legal  obligation,  without  anj  vnofli^ 
tainty  as  to  the  object  or  extent  of  the  engagement,  it  is  oondnsirelj  pre- 
sumed that  their  whole  engagement  and  the  extent  and  manner  of  their 
undertaking  were  reduced  to  writing,  and  parol  evidenoe  is  not  permitted 
to  TSiy  or  contradict  the  terms  of  such  writing,  or  to  substitute  a  new  or 
difEarent  contract  for  it    Adair  t.  Adair,  779. 

14  BaOBFT  HAT  MM  "EXFLACSWD  AKB  GOHTROLLXD  BT  PaBOL  EvUIUU^  Vol 

OQBtract,  as  a  general  rule,  cannot  be;  and  where  a  writing  iwcihidse  * 

leoeipt  snd  a  contract  it  cannot  be  controlled  by  parol  eridsoos^  so  &r  as 

it  operates  as  a  contract,  any  further  than  ardinaiy  contracts  may  bfl^ 

JETairy  t.  ffemry,  85i. 
1&  Pasol  Bvzdssob  is  At>mtoitbt.s  to  ExFLAur  Bsciira.    PrMb  t.  KmU, 

827. 
16L  Pabol  Eyxubscb  is  Ibadmisbiblb  to  Ezflaiv  Wbtrbv  OcnmtAox;  as 

a  gSDsnl  rule*    Id, 
17«  EzxBnisio  Eyidxkcb  is  Adiossiblb  to  Show  that  Psbsoh  Ubabt  nr 

Gbaxt  to  "Bbrrt  Stephens,  Obphan,"  was  William  Henzj  StapbHia^ 

a  child  of  Beny  Stephens,  deceased;  there  being  no  such  psnoii  as  Bany 

Stephens,  sn  orphan.     Wdiher  r.  fTeUc,  164. 
UL  Pabol  EyiDEHCS  to  Explain  Latent  Ambiouitt  dt  Obaht  Is  sdmis* 

siblsL    Boioes  v.  Slaughter,  135. 

Id.   EVIDENGB  AlIUNDS  THAT   QbANTES    INTENDED    IN    OhABT    to  "Alfred 

Brown  "  was  Alfred  Bowen  is  admissible  upon  proof  that  there  was  no 
such  person  as  ''Alfred  Brown"  who  could  haTe  been  the  reotpisoi  of 
such  grant.    Id. 

to.  Evidence  or  Convebsations  between  Divxbs  Pebsonb,  to  Enaor 
THAT  Proposed  OoRPO&AnoN  was  going  to  transact  business  witihovt 
paying  in  the  capital  stock  required  by  law,  which  took  place  before  ths 
act  incorporating  the  company  was  paased,  is  incompetent.  The  faot 
that  the  persons  whose  declarations  were  made  were  subsequently  officers 
or  stockholders  of  the  corporation,  does  not  show  any  adoption  or  ratifi- 
cation of  these  preyious  statements,  by  the  corporate  body,  after  its  crea- 
tion and  organization.    Fogg  ▼.  Pew,  662. 

tL  Where  Witness  is  Ezamined  Twice,  Fibst  bt  One  Pabtt  and  then 
by  the  other,  and  his  answers  are  contradictory,  those  first  in  point  of 
time  are  entitied  to  the  most  credit,  as  being  nearer  the  transaotioa. 
Parke  v.  FoOer,  221. 

S2.  No  General  Rule  can  be  Made  ooncernino  Rblatite  Value  op 
PosiTiTs  AND  Nboattve  Testimont.  It  depends  upon  the  opportnniliy 
of  the  witnesses  for  knowing  and  the  attention  which  they  have  directed 
to  the  matter,  etc.     Denham  v.  Jloieman,  198. 

S8b  TssmiONY  OF  Neighbors  that  Adverse  Claimant  did  not  Oooupt 
Land  is  as  good  as  that  of  others  that  he  did;  for  the  question  of  notoii- 
ous  possession  depends  upon  facts  capable  of  being  equsUy  well  known  to 
each  set  of  witnesses.    Id. 

84   NON-FRODUCTION   OF  WrITTVO,   ShOWK  TO  BB  IN  HaNDS  OP  PaBST,  sffeST 

due  notice  to  produce  it,  is  a  circnmstance  which  the  jury  may  propsc^y 
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%  and  18  also  a  proper  subject  for  comment  by  oonnael  in  argu- 
ment    Tobin  Y.  Shaw,  547. 

tSL   TiSTIMONT  or  WlTNSSS  MAT  BK  Ck)]IMUNICATKD  TO  JUBT  BT  OfHCXE  OV 

GouBT,  in  the  presence  and  hearing  of  the  witness,  when  the  witness  ii 
nnable  from  physical  weakness  to  speak  loud  enough  to  be  heard  by  the 
Jury.  Conner  v.  State,  184. 
Bee  AoBNCT,  9;  Attachmbnts,  7;  Gbiminal  Law,  5,  17,  19,  20,  32,  46-^1, 
03-^7;  Dbids,  1,  2;  Ejbctmknt,  2;  Elbgtions,  3;  ExaounoNi,  8,  9; 
Ezboutobs  and  Administkators,  1;  Fraud,  7;  Fraudulxnt  Con- 
txtahobs,  6;  Guardian  and  Wabd^  4;  Husband  and  Wdtb,  3;  Inn* 
xbipkbs;  Insanitt,  3-5;  Judomsnts,  4,  8;  Mabriaoi  and  Divobcb, 
1;  MiRBfBD  Womkn;  Mobtoaoes,  1-4;  NBOLroBNCB,  4;  Nbootiabli 
ImxBUifBNTs,  11,  24,  25;  New  Trial;  Partnbbuhip,  4;  Plbadoto  avb 
PRAoncB,  17-27;  Possession;  Posr-ovnoBs;  Pbobatb  Goubts,  2;  Bail- 
B0AD8,  9,  12;  SEDUonoN,  4,  5;  Slander,  4;  Tatation,  8,  9;  TsiSPAflBi 
Tmawf  Dbeds,  6;  Vendor  and  Vendee,  4;  Wills,  8;  Wirvissn, 

EXAMINATION. 
See  Witnesses,  12. 

EXGEPTIONS. 
8m  PtBADDTO  AND  Praotigb,  37-39,  45;  WmnamEBf  L 

EXGESSIVJ2   DAMAGES. 
See  Nbouobngb,  13;   Seduction,  9. 

EXECUTIONS. 

L  EQTnrr  ov  REDEMrnoN  from  Mortgage  mat  be  Sold  in  ^Ezboutiov^ 
whflre  the  judgment  debtor  has  fraudulently  conveyed  it  aw^y,  notwith- 
standing the  statute  provides  that  a  levy  may  be  made  in  such  cases  bj 
extent    The  electioD  of  modes  of  levy  is  open.  Livermore  v.  BauUUe^  708. 

t.  Piano  is  Liable  to  Seizure  under  Distress  for  Rent,  when  such  in- 
strument belonging  to  party  is  hired  by  him  to  a  music-teacher,  who 
takes  it  to  the  hotel  where  he  boards  and  lodges.     Trieber  v.  Knabe,  607. 

H  Exemption  from  Seizure  under  Distress  does  not  extend  to  the  instm- 
menta  of  a  man's  trade  or  profession  not  in  use,  and  when  there  is  an  in« 
sufficiency  of  goods  on  the  premises  to  meet  the  distress.    Id, 

4.  Heifbr  Twenty  Months  Old,  and  which  has  not  Begun  to  Givb 
Milk,  is  Exempt  from  Execution  as  a  cow,  under  exemption  law  of 
Massachusetts,  if  its  owner  intends  to  keep  her  as  a  cow,  and  has  no 
other  cow:  See  R.  S.  1836,  c.  97,  sec  22,  cl.  4.     CarruthY.  Chxune,  707. 

ft.  Levy  on  Land  withoui'  Designation  of  Kind,  Quantttt,  or  Valub 
thereof  is  Void  for  uncertainty.     Porter  v.  Byrne,  305. 

6L  RrruBN  Gontaining  Insufficient  Description  of  Tract  of  Land 
Lkvied  upon  is  Void  for  uncertainty.    Id, 

7,    BXPBBSXNTATION  BT  SHERIFF  AT  EXECUTION  SaLE  THAT  VeNDOR's  LiBN 

will  be  paid  out  of  the  proceeds  is  binding  upon  the  execution  plaintiff 
on  a  role  against  the  sheriff  for  the  purchase-money,  if  he  was  present  at 
the  nle,  and  made  no  objection,  unless  the  representation  was  madtt 
through  collusion  between  the  sheriff  and  the  purchaser.  BoUomu  t. 
IfOMm  225. 
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fll  Shxhzfv's  Died  n  iHADmanBLB  EnDnrci  withoot  Juwrnmn  ok 
ounoN  being  shown.     Wataon  t.  Tlndal,  142. 

&    PUBCSAfllE  OF  LaITD  AT  EZSCDTION  SaU  HAT  IlTTBODUOl  DT  ElKTMBff 

JL  fa.  under  whioh  ho  parchMed,  thoagh  an  entry  theraon  ahowi  a  lofy 
oa  penonal  property  and  its  diamiasal  by  the  execntion  plaintiif.  JValfciiw 
T.  iToteiam  198. 

Vk  Morar  vo  RiDxm  Land  from  Exbcutiov  Salb  hat  n  Paid  to  tiie  ad* 
fldnistimtor  of  tho  deeessed  aheri£(  to  his  depatj,  or  to  the 
Siom  T.  <7anlNer,  268. 

IL  Glbrk  0F  ConBT  is  hot  Pbofsr  IfnaaB  to  Dipobiz  Monr 
BsDEMFnov  or  Laitd  sold  under  ezeontion.    Id. 

ISi  PlunaBi  WILL  >■  Impukd  bt  Dxranunrs  n  EzBOunoir  to  Bvura 
SHBRorr  Amocnt  or  Judgmbnt  Paid  bt  Hdc,  where  the  ezacation  was 
aoddentslly  loct  while  in  his  hands  before  the  retam  day,  so  that  ho  was 
oompelled^to  pay  the  amonnt  of  the  jndgment,  and  where,  before  the  ie> 
torn  day,  the  aheriff  called  upon  the  defendants  for  payment^  which  they 
promised,  bat  afterwards  refused.     Reea  v.  Eamet^  267. 

15.  Whbrb  Bbal  Estatb  has  bxen  Lkvied  itpox  and  Sold  as  Pbopebtt  or 
JuDGMBNT  Debtor,  but  to  which  he  has  no  title,  the  purchaser,  whether 
the  judgment  creditor  or  a  stranger,  may  recover  from  such  debtor  tiie 
pnrohftse  price  of  said  real  estate,  which  had  been  credited  upon  the 
Judgment.    Reedyr.  CraHhwcUt,  406. 

14.  BsviBaAL  or  JuDoicBirr  on  Wedch  Exbcution  has  Issuxd  Entitlb 
JuDOMBNT  Debtob  TO  Bboovsb,  by  means  of  a  writ  of  entry  against  the 
levying  creditor  or  his  grantee,  real  estate  levied  on,  with  rents  and  prafiii 
thereof.    Delano  v.  Wilde,  687. 

16.  Lkvt  or  ExBonnoN  undxb  Judgmbnt  Sobsbqubntlt  Rkvbbskd  mat  bb 
Avoided  by  recovery  of  possession  against  the  judgment  oreditar*  or  hit 
grantee^,  under  a  writ  of  entry.    Id. 

8ee  HoMESTBADS,  4;  Ihsubakcb— Mabinb,  1-3;  Judoiodiib,  16-18;  IfoBX* 

OAOEa,  9;  SHERirrs;  Wills,  16L 

ErECUTORS  AND  ADMINISTRATOfia 

L  BiooRD  or  ADiONiSTaATOR's  Appointment  having  been  Destboted  bt 
Fire,  evidence  of  an  order  directing  him  to  sell  land  as  administrator^ 
and  of  his  return  thereon,  and  evidence  of  an  order  removing  him  fraoi 
the  administration,  are  competent  to  prove  his  appointment,  so  as  to  ren- 
der his  deed  as  administrator  admissible  in  evidence.  Bwh  v.  Lindseif, 
117. 

S.  Fbaududent  Reprbsentatiqn  bt  Executor,  as  to  Soundness  or  Asn- 
glb  sold  by  him  as  executor,  is  a  good  defense  jiro  UaUo  to  an  action  for 
the  price.     WiUiammm  v.  Walker,  119. 
SzBOunoNS,  10;  Guardian  /lnd  Ward,  6;  Nbootiablb 
12,  13;  Statute  of  Limitationb^  8^  4 

EXEMPLARY  DAMAGES. 
See  Nbouobnoi^  12;  SEDUonoir;  Slabob,  14 

EZEBiPUFICATION. 
See  EnDBNGE,  5;  Pbobatb  Coubtb,  SL 
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exemptions. 
8m  Ezsounons,  3,  4;  HoioanAiML 

XX  PASTE  PROCEEDINGS. 
Bee  Plbadoto  and  Piuonoiy  IS. 

EXPERTS. 
Seo  WmnsBia. 

FACTORa 
See  AoxKOT,  2-^ 

FALSE  PRETENSES. 
See  Grihikal  Law,  31. 

FALSE  REPRESENTATIONS 
AanroT,  8^  9;  Ezsoutobs  A2n>  ADMiNisrBATOBS,  2;  Fbaud;  Nsgo« 
siAKiB  laantuimfTS,  21;  Plkadino  and  PkacticEp  42;  YmawoL  An 
YmaoEE,  2. 

^FEE-SIMPLE. 
See  Wills,  16,  17. 

FEMES  COVERT. 
See  Married  Wonur. 

FENCES. 
LAHiHywHXB  Who  NiaLBCis  to  Repair  Dinsioir  FiircB  n  not  Liaxli  to 
AoiXQir  BY  HIS  Neiohbor  for  injuries  occasioned  by  a  rtrmnger'B  cfttlU 
vnlftwfiiUj  At  laiige  in  the  hij^hway,  and  which  throagh  radi  aeglect 
into  the  neighbor's  land.    Pool  v.  Alger,  726. 

See  Animals;  Railroads,  6. 

FINDINGS. 
See  Plbadino  A2n>  Practigb,  32. 

FINES. 
See  Plsadino  and  PBAoncB,  34. 

FIRE 
8m  Oqhmon  Cabsibrs,  17;  Insuxangi— Fu& 

FIRE  INSURANCE. 
See  Insuranos— Fmi. 

FORBEARANCE. 
See  Usury,  % 

FORECLOSURE. 

8m  MiOETOAOM,  3,  6;  NiGOTIABLB  lN8TRITiaNTil  Si, 

FOREIGN  ASSIGNMENTS. 
8m  AanoncBNT  ior  Benefit  of  CRB>noBa. 
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FOREIGN  ATTACHMENT. 
See  AflmoNMZNT  poa  Benefit  or  Cbsdrom. 

FOBEIGN  INSURANCE  COMPANIES. 
See  CovsTiTDTiONAL  Law,  5;  JuDOMxan^  19L 

FORGERY. 
8m  BiBZS  Ain>  Bankiso,  3;  Cbimhuzi  Law, 

FORMER  ACQUITTAL. 
866  Cbuonal  Law,  2. 

FORMER  CONVICTION. 
866  CKIMDrAL  Law,  2»  26L 

FORTHCOMING  BONDa 

866  ATTAaBiaBNT%  & 

FRANCHISES. 
866  Cobporahoks,  1,  2;  TutarrnoM. 

FRAUD. 

1.  Damaoi  as  Well  as  Frattd  must  be  Shown  to  eatitto  * 

In  6qiiit]r  to  nlief  on  the  ground  of  frand.    Bigby  t.  PoweB^  168. 

&  One  is  hot  Liable  vor  False  RsPKESENTATioys  or  Ajtothbe'^  801^ 
TEircT,  when  the  credit  given  the  latter  was  onreetnuned  npon  an  m- 
liinited  aoooont,  and  not  confined  to  a  single  transaotion,  •mftls.  Ntm^ 
9om  T.  Jadtmm,  206. 

t.  One  Giynro  Credit  upon  Third  Pkesox's  False  REFRESXBTATiQin  ov 
Debtor's  Solvenot  has  no  right  of  action  against  the  third  penon* 
ho  has  heen  free  to  ascertain  the  tnith  and  negligent  in  not 
$embU,    Id, 

4.  To  Hold  Pebson  Liable  ior  False  REPKESEivTATTOini  oovcerriko  801^ 
TEircT  of  person  to  whom  plaintiff  has  given  credit,  the  amount  for  iHiiek 
the  debtor  was  represented  solvent  should  appear  with  reasonable  o«w 
tainty,  temble.    Id, 

bk  Action  against  Third  Person  for  False  Refresentationb  ooncbbit- 
INO  Solvenot  of  Person  to  whom  the  plaintiff  has  given  credit  is  oftea 
an  attempted  evasion  of  the  statute  of  frauds,  and  not  sustainable.     Id, 

6.  Claim  that  Aoreehent  to  Sell  Real  Estate  was  Procured  bt  Fraud, 
where  such  agreement  was  entered  into  by  defendant  while  abeent  hj 
means  of  letters,  is  not  established  by  showing  that  at  the  present  time 
the  land  can  be  sold  for  a  much  higher  price  than  that  npon  which  ih6 
parties  agreed,  if  at  the  time  of  the  agreement  the  price  was  a  fair  ooe^ 
was  proposed  by  defendant,  and  that  complunant  had  never  made  any 
misrepresentations  to  him  regarding  the  value  of  the  land,  or  of  anything 
calculated  to  increase  the  value,  and  where  defendant  had  nnmermia 
relatives  living  near  the  land,  to  whom  he  might  have  written  and  h^ 
quired  as  to  its  value.     Moore  v.  Pierson^  409. 

7*  Partt  to  Contract  Obtained  bt  his  Fraud  cannot  object  to 
which  tends  to  explain  or  contradict  it.     Cushing  v.  Bice,  ff79L 
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9k  Mkbi  LfTXNT  TO  Coiocrr  Frattd  Which  has  not  RssiTLni)  nr  Act  Isjit* 
Bious  to  the  peraon  intended  to  be  defrauded  cannot  be  pleaded  in  bar 
of  an  action.    KeUer  ▼.  Johnson,  355. 
9.  GonuLAL  Plba  of  Fraitd  is  Dbmurrablb  undbr  Indiana  Codi.    Tha 
&cts  constituting  the  defense  must  be  set  out.    Id. 

IQ.  Suit  in  Equttt  for  Fraud  does  not  Dis  with  Person  of  the  defendanti 
bat  may  be  revived  against  his  representatives;  as  in  case  of  a  suit  by  a 
creditor  of  a  lianking  corporation  against  its  stockholders  and  creditors, 
for  himself  and  others,  for  fraudulent  conduct  in  issuing  bills  for  ciroola* 
tion  without  having  required  amount  of  stock  paid  up  in  specie.  ScAlqf 
▼.  Dixon^  121. 

IL  It  is  No  Dbfbns'b  to  Action  on  Prkmiitm  NoTsa*  Qitin  to  Insuranoi 
Ck>MPANY,  that  the  corporation  had  at  some  previous  time  made  false  and 
fraudulent  representations  concerning  its  solvency,  and  the  condition  of 
its  capital  stock,  for  the  purpose  of  inducing  persons  generally  to  deal 
with  it,  unless  such  representations  were  held  out  at  the  time  when  tha 
defendant  gave  the  notes,  and  to  induce  him  to  give  them.  Foffg  t.  Pcm^ 
662. 

12.  Fraitdulxnt  Reprbsintations  of  Solvxnot  as  Dbfbnsb  to  AonoN  ov 
Insurance  Premhtm  Note. —  False  return  of  secretary  of  insuranoa 
company,  made  to  the  commonwealth  in  pursuance  of  law,  ftJsely  show- 
ing the  capital  stock  of  said  corporation  to  have  been  all  paid  in,  is  no 
defense  to  a  premium  note  given  for  a  policy  in  said  company,  unless  ao- 
oompanied  by  evidence  that  the  defendant  saw  or  knew  of  such  state- 
ments, and  was  thereby  deceived,  and  took  the  policy  and  gave  the  nots^ 
relying  in  some  degree  on  the  statements  which  it  contained.    I<L 

8ae  AosNCV,  3,  4,  8,  9;  Assumpsit,  2;  Banks  and  Banking,  7-10;  Con- 
tracts, 8,  9;  Corporations,  20,  21;  Criminal  Law,  31;  Bleotions,  2$ 
Evidence,  10,  11;  Etbcutors  and  Administrators,  2;  Fraudulent 
CoNVETANCBS;  Insanttt,  I;  Judomkeits,  8;  Negotiable  Instruments, 
17, 18^  21;  Pleadino  and  Practice,  42;  Statute  or  Frauds;  Ymswm 
AHD  Vendee,  2;  Taxation,  2. 

FRAUDULENT  CONVEYANCEa 

L  BmoB  MAT,  without  Proyidino  for  Ezistino  Debts,  Cbxati  New 
Debt,  honajide,  and  give  a  trust  deed  to  secure  it     Carter  t.  NM^  138. 

t.  Provision  in  Deed  or  Trust  bt  Which  Possession  was  to  Remain  in 
Orantor  until  default  made  by  him  does  not  render  the  conveyanoa 
fraudulent  as  against  creditors.     WUaon  v.  Btusell,  645. 

JL  Deed  or  Trust  is  not  Rendered  Void  as  to  Creditors  on  ground  of 
fraud,  where  it  is  given  to  secure  notes  to  be  advanced,  by  the  fact  that 
some  of  the  notes  were  purchased  at  a  large  discount  by  the  person  ad- 
vanoing  them  from  the  person  to  whom  the  grantor  gave  them  to  sell, 
the  purchase  being  made  a  long  time  after  the  execution  of  the  deed  of 
trust,  and  there  being  no  evidence  that  at  the  execution  of  the  deed  of 
trust  there  was  any  intention  to  purchaso  the  notes  at  a  discount.     Id, 

4L  In  Equity,  Conveyance  Set  Aside  as  Constructively  Fraudulent  is 
Upheld  in  favor  of  one  not  guilty  of  any  actual  fraud,  to  the  extent  of 
the  actual  consideration,  and  is  vacated  only  as  to  the  excess.  Where, 
therelorsb  i^  debtor  conveys  to  one  of  his  creditors  real  and  personal  prop- 
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crty  in  ntiifMtuHi  of  *  debt  dne  to  sach  creditor,  bat  far  *  piiee 
eqnil  to  ite  full  Talne,  and  inmieduite  poesoenan  ci  a  portion  of  tbo 
Moel  property  is  not  taken  by  the  Tendee,  although  the  aale  of  that  pot^ 
tion  of  the  pereonal  property  is  oonstractiTely  frandnlenti  the  ooqtcj* 
anoe  will  be  permitted  to  stand  as  a  seoority  for  the  real  indebtednev  to 
the  grantee,  who  will  have  a  prior  right  to  satisfaction  oat  of  the  prap- 
erty  so  conveyed.  Short  r,  Tinsl^,  482. 
9k  OosTiNXTXD  PoasBssiOK  ov  Ebal  Estatb  bt  Vxhdob,  Awom  ABaounm 
CovvETABom  thereof  does  not  render  the  ooiTeyanoe  frsadnlept  per  m, 
as  it  does  in  the  case  of  personal  estate.    Id. 

ti   BftATtMEBm  or  DXBTOB,  AITKB  COKYKTAHOB  OV  HI8  PBOnOOT  TO  On  OV 

■n  Gbmditoes,  are  not  admissible  in  evidenoe  against  sach  crediter,  fm 
an  action  brought  by  the  other  creditors  to  set  aside  the  ooaToyBneo  aa 
frandnlent;  neither  are  lus  statements  as  to  his  indebtedness  to  his  gna- 
tee,  made  in  the  latter's  absence,  and  previoos  to  the  sale.    Id. 

y.  Allowakgb  lOR  IicpBOTBMEins  Madb  BT  Tbbakt,  holding,  with  not&oi^ 
land  oonveyed  in  frand  of  creditors,  will  not  be  granted  onleas  he 
his  olaim  before  verdict  in  favor  of  the  party  recoveiiqg  from  Um. 
MOTS  V.  BouUOet  70a 

8m  OoBfOBATiomi,  20;  Bquitt,  6;  ExBcunoBS,  1;  Hubbahd  axd  Woi^  S| 

MiEBTAQB  AKD  DiVOBGB,  7;  TbUBT  DODiL 

FREIGHT. 
See  SmmircK  19. 

aAENISHMSNT. 
See  ARAOHHxms,  8»4. 

GENERAL  ISSUE. 

86«  OOBMUUZIOni  22;  LiSBL,  4;    PLBASOTO  AIB  PkA0BOI^  & 

GIFTS. 
8e6DiBD0,& 

GRAND  JUROR. 
See  Wedibbsb,  7. 

GRANTa 
See  Dbm;  Biatdtb,  2;  Wiuj^  It. 

GUARDIAN  AND  WARD. 

L  OmMMBMQ  or  LimBS  or  Gcabdxabship  b  hot  SBfimof  «o  Qtwm 
Ooon  Jrattmonoir  or  Ward  and  of  his  estrte,  so  Mtopliot 
of  sale  or  of  a  Uoense  to  seU  his  realty  beyond  qaesttoB  in  n 
prooeediog;  and  an  applioation  for  lioense  to  gaaidian  to  sell  real 
of  the  ward  most  be  regarded  as  a  new  prooeeding^  ooQatasl  to  tiM 
gaardianship,  and  is  to  be  treated  as  sach.  ^raaier  v.  Stwmrod^  447. 

SL  Ob  AmjGAnoB  or  Gvabdxab  iob  LiGDm  to  Sill  Wabd^  Raaivry 
notice  of  the  presentation  of  the  petition  ii  the  first  step  in  the 
bg,  and  if  it  nusdescribes  the  land  sought  to  be  bqI4  it  Is  bo  notion 
court  obtaina  no  jurisdiction  to  grant  a  license  to  8sll»  and  tho  sale  is 
therefore  void.     Id, 
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&  0AXB  OV  GVABDIAH  LlGBrUD  TO  SXLL  BXAL  ESTACB»  thftt  "in  fizing  tils 

time  and  plaoe  of  sale,  ....  I  will  use  my  best  Judgment^  and  ao  oon* 
dnot  tiie  nle  aa  in  mj  opinion  shall  be  most  to  the  advantage  of  my 
said  ward,''  safficiently  oomplies  with  the  reqnirements  of  the  Iowa  aol 
of  1843,  relating  to  wills,  etc    Id. 

4.  Etxdknob  or  FAcrra  Showino  iMPROPXit  Pitblioation  or  Nonoi  ov 
QvARDiAs'a  Sale,  where  effect  sought  is  to  overthrow  sale,  otherwise 
fiirly  made,  mnst  be  strongly  overbalancing  to  be  preferred  to  the  affi« 
davit  of  the  guardian  of  the  proper  publication  of  snch  notice.    IcL 

0L  NonoB  OF  Guardian's  Salb  or  Rbaltt,  under  statute  authorizing  publi- 
cation "three  weeks  successively,"  is  sufficient  if  published  on  some 
day  in  each  of  three  successive  weeks,  though  not  published  for  three 
fun  weeks,  or  twenty-one  days.    Id. 

6L  PramoN  FOB  Salb  or  Bbal  Estatb  bt  Quabdiah  ob  Adkehxbibatob,  if 
defective  in  regard  to  the  description  of  part  of  the  land,  is  good  for  ao 
mneh  of  the  land  as  it  correctiy  describes.    Id, 

See  Obfhans*  Court,  2;  Pabbnt  and  GSbildu 

HABEAS  CORPUS. 

1.  Habbab  Cobpub— Trial  or  VAUBmr  or  Obdinangb  bt  Suoh  Wbtt.— 
Friaoner  who  has  been  convicted  under  a  dty  ordinance  cannot  daim 
his  discharge  upon  habeas  eorpiu,  upon  the  ground  that  the  ordinance 
under  which  he  was  conticted  was  invalid.  The'  most  he  can  claim  ia 
that  the  convicting  magistrate  erred  in  holding  it  valid,  and  his  remedy 
ia  by  appeal    PlaU  v.  HarriMh  389. 

%  Habsab  Cobpub— Judombnt  and  Pboobbdingb  or  Ahothbb  Comfbtbbt 
OouBT  GABKOT  BB  Rbyised  upon  hobeos  eorput.  After  eonviction  by  a 
court  having  Jurisdiction,  though  the  conviction  may  be  irregular  or 
enoneoua,  the  party  is  not  entitied  to  this  writ  Hia  remedy  ia  by 
appeaL    Id. 

IL  Habbab  Cobpub— Pbovisions  or  Codb  Pbrmtftibo  Dbouiohb  or  Con- 
mrmro  Maoibtbatbs  to  bb  Rbvibwbd  upon  habea$  corpus  refer  only 
to  preliininaTy  examinations,  and  not  to  convictions  by  such  magistrates. 
Id. 

4b  Wa-wam  Cobpub— Rbvibw  or  Dboisiok  or  Inixbiob  Goubt.— Upon  kabeu 
eorput  the  Judgment  of  a  magistrate  ia  as  final  and  eondnaive  aa  that  of 
a  eoart  of  gsnand  Jurisdiction,  and  it  is  no  OMxre  allowable  to  reviae  the 
«ae  than  the  otiisr  upon  this  writ,    /d 

.    HIGHWAYS. 
BbbBbimbi;  Judoxbhtb,  12;  Bailboab^  TuujpUK 

HOLDERS. 

See  KiGOTIABLB  iNBTBUXlBm 

HOMESTEABa 

1.  HOKIBKBAB  PBOPBBTr  IB  HOT  LlABLB  lOB  DbBIB  OF  HUBBiHB  AVD  Wllft 

To  make  it  liable  for  their  debts,  there  must  be  a  written  contraot  afgnaA 
by  both  of  them,  expressly  so  providing.  Even  after  having  been  ren- 
dered so  liable,  it  can  only  be  sold  to  supply  a  defidenoy  remaining  after 
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ezhAmtiiig  all  the  other  property  of  tho  debtor  liable  to  grfxratifla 
Dkkmm  t.  Chom^  382. 
2.  Bt  MoRTOAODro  HoMXSTXAD  TO  Secubb  One  Creditob,  PsoriBTT  B  myf 
THUS  DivssRD  or  ITS  HoHJBSTRAJ)  OHABAorsB,  BO  88  to  make  it  liable 
for  the  other  debts  of  the  mortgagors.  The  extent  of  the  iacambnuioe  in 
raeh  a  caio  would  be  to  aecnre  the  particular  debt  muned,  and  tbe  dear 
policy  and  apirit  of  tiie  law  would  be  defeated,  if  itcoold  bemade  thoreby 
liable  beyond  the  limitation  thus  fixed,  or  if  the  genend  oreditora  oonld 
daim  to  be  rabrogated  to  the  rights  of  the  mortgagees.    Id, 

H  AUUHUXEOH  THAT  PftOPKBTT  ClADCKD  AS  HomSTIAD  WAS  USKD  AS  HOU 

09  Dkbiobs  is  UiTNaoBSSA&T,  where  by  the  pleadings  it  H^pean  that  it 
was  an  admitted  and  oonoeded  fact  that  the  prq^er^  was  a  homestead. 
If  it  was  a  homestead,  it  most  have  been  used  as  a  home  to  giro  it  thai 
eharaoter.    Id. 
4  BzBoonox  Sali  of  Egoxrr  or  BBMOfFXiov  will  Bab  Hoi 
BraBxSy  unless  a  daim  of  ezsn^tion  is  made  before  the  mIsw 

Sea  Maiseauvo  of  AnR%  H 

HOMICIDE. 
Boa  Cbhoral  Law,  24^  48-ML 

HUSBAND  AND  WIF& 

L  Wm  Taxh  Jam  EnAn  with  Husbahd  EQViTAuarr  to  Bm 

Ekats  in  half  the  land  under  a  deed  of  maniage  settJsmsnt  emfeyim 
land  in  trust  for  the  "joint  use"  of  the  hnsband  and  wife,  but  ao  as  "not 
to  be  sabjeot  in  any  manner  to  the  debts,  contracts,  or  eng^psments* 
of  the  husband,  and  such  estate  does  not  vest  in  the  hnshand  by  th* 
marriage.    KempUm  v.  ffaUoweU,  112. 

&  iMuat  TO  WiFB  Who  Dns  befobb  Husbakd  Bmdvcm  It  to  Fdnnnov 
Yvni  IN  HusBAHB,  and  if  he  dies  without  adminiataring  on  tha  wiitTs 
estate,  her  administrator  holds  it  in  trust  for  the  husband's^  and  not  iSbm 
wife's,  next  of  kin.    Bryan  t.  Book$,  194. 

H  Thrxmont  of  Widow,  ajtkb  hsb  HnssAim's  Diaxr,  n  OoMPBEnrr^  wo 
Isr  as  it  ^'"""■'*  of  facts  to  which  she  deposes  of  her  own  knowledge^  and 
iHiioh  are  not  deriTod  from  communications  made  to  her  by  him,  if  such 
tsstimony  tends  only  to  show  that  a  conveyance  made  by  him  waa  fiand- 
ulent  as  to  his  creditors,  but  does  not  tend  to  diminish  the  liaUUly  of  hia 
estate  to  the  creditor  to  whom  such  conveyance  was  madu    8koH  t. 

Baa  BqiuiTT»  6)  HoMmiAiM,  1;  Marrtaos  ahd  Dmaiaa^  Mammud  Wc 

IDEM  SONANSb 
Baa  PUADDio  ASD  P&AOnca^  III 

ILLEOniMAGT. 
See  Poor-laws,  1. 

ILL-FAME. 
Sea  CRDcnrAL  Law,  1,  87-491 
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imfanelment. 

OuxiHAL  Law,  14;  Jubt  ahd  Jxrmoma^  L 

IMPEACHMENT. 
See  Jj8UifF8iT,  2;  WimnsBi  7. 

IMPLIED  CONTfiAGT. 

Bm  AlBIIII,  S|  OOBFORAIIOVS,  14;  EzSOOTIO!B%  1% 

IMPLIED  WABllANTT. 
See  Agikct,  8. 

IMPROVEMENTS. 
1m  fkiVMruarr  Oosyxtanoes,  7;  Spicdio 

INOORPOBEAL  HEREDrTAMENTflL 

See  Deeds,  4. 

INDEMNITY. 
8ae  Ay^^MMwwigi^  5;  Pabtnibship,  7;  SHnmii  %  iL 

INDICTMENTa 
See  Criminal  Law. 

INDORSEMENTS 

8m  MAm^Tgn  WOMIN,  3;  NSOOTIABLI  iKRBUlCnmL 

INEVITABLE  ACCTDENTS. 
See  Common  Carrttcim,  1-7. 

INFANCY. 
favAVor  SHOULD  Bi  Plkadbd  when  Relied  on  as  Defhtbei  sod  if  prap* 
•fflj  pleadedt  and  wrongfully  disregarded  by  the  ooort,  the  error  oaaaot 
be  inqoired  into  collaterally,  bat  should  have  been  reverMd  in  a  diieol 
prooeeding.    ffenquUeid  y.  Dickson,  260. 
See  Mabbiaob  and  Diyobcb,  3;  Paksnt  and  Child;  SBDUcrnozr. 

INJUNCTIONS. 
1.  Mabtland  Chanceet  Practice  is  to  hear  and  dedde  a  motion  to  diisolTS 

an  injonotion  and  exceptions  to  the  answer  at  the  lame  time.    Keighkr 

Y.  Satrnge  M/g,  Co.,  600. 
t.  Ukdbb  Maryland  Statute,  No  Appeal  Lies  from  an  order  granting  or 

from  the  refusal  to  dissolve  an  injunction  until  defendant  has  filed  his' 

answer,  and  an  insufficient  answer  is  no  answer,  within  the  view  of  the 

Btatnte.    JcL 
Sas  ATTAimMksn,  8^  9;  Elections,  2;  Jitdqmbntb,  13;  SHXPmro,  8;  TBXTSt 

Deeds,  9;  Vendor  and  Vendee,  2. 

INNKEEPERS. 

fBlEMBfBE  IB  OVLT  PBDCA  FaCIE    LiABLB  FOB  LoSS  OB  DAXAaB  TO  QOOOS 

or  ms  OuBT  whilb  in  his  Possbssion;  and  he  may  exoolpate  himself 
IH.  Dsi.  YoL.  hUl-n 
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hy  proof  that  the  Iom  did  not  happen  through  lay  nei^Uol  or  ImII  oa  kls 
p«t|  or  that  of  hii  lerfmnts  for  whom  he  is  reepomriWe.  Lmbrdr.  MtekoU^ 
I2S. 

INNUENDO. 
See  Slaitdib,  13l 

INSANITY. 

1*  IfiSTAL  UsBOvrmnDH  HAT  BB  SumaBRT  TO  iHTAUiun  Dbd^  thoo^ 
it  be  hota  Twy  modified  degree  of  ineeped^,  if  tijetnaiwotifln  beaecom* 
panied  with  irMidt  impoeitioiit  or  oYer-ezeroiM  of  anthoritj.  OarhU  t. 
Bmitk,  4S1. 

&  LmrAXio  ob  Fbsoh  Who  n  Agtuallt  Lroura  camvoi  Bnn>  ifnnwj.w 
CmUtYt  and  wliere  innnitj  is  proved,  all  question  as  to  the  validity  of 
oontfaota  made  hy  the  Innatio  daring  the  period  of  insanity  is  at  an  end. 
Id. 

H  HABiTOAif  LmAiriTr,  ob  That  Which  nr  m  Natubsxs  OoirrDruocrB  ▲in> 
Gmtoirio,  if  oooe  shown  to  exist,  raises  a  presumption  in  fsTor  of  its  con- 
tinned  exisienoe  to  the  time  of  a  contnot,  attacked  on  the  groand  of 
mental  nnsoandness,  and  the  burden  of  proof  is  on  the  psrty  SBSfiiting 
ssnity  and  the  validity  of  the  contracts     ItL 

4  If  Hautoal  Inbanttt  is  kot  Established,  PBasuMpnoir  Abisbs  that 
Pabtt  to  Coktbact,  Likb  All  Human  Gbsatubb»  was  RAnoHAi.;  and 
the  fact  of  the  exirtenoe  of  a  prior  period  of  lunacy  will  not  throw  the 
burden  of  proof  on  the  party  asserting  the  oompefcenoy  of  tmdh  penon. 
Id. 

L  hf  Cases  or  IiraAKmr,  to  DBTzniairB  Obdkb  of  Pboof  anb  Pbhboiip- 
TION,  reference  must  be  had  to  the  effect  of  peeuliar  oironmstanoea  cob* 
neoted  with  the  insanity,  upon  its  charaoter,  iHiether  habitnal  and  mp^ 
parsntly  oonfirmed,  or  only  temporary  and  not  onmtinuona     Id, 

See  CoMTRAcrs,  14;  Wills,  10-12. 

INSOLVENCY. 
See  BANXBxnPTOT  and  Insoltbhof. 

INSTALLMENTS. 
See  CoNTBAOis,  15,  16. 

INSTRUCTIONS. 

flee  Common  Cabbizbs,  13;  Cbiminal  Law,  18^  20;  Efidbngi,  4;  Puusnm 

AND  PBAiOncB,  20-31;  Statutb  of  Limitations,  2;  Taxatiob,  11. 

INSURANCE— FIRE. 

L  Whbbb  by  Tbbms  of  Poucf  Inscrkd  was  Bound  to  Oifb  Nonca  to 
Company  of  Inobbasb  of  Risk,  and  the  company  was  to  have  the  optioik 
thereupon  to  tenninate  the  inaurance,  and  the  insured  did  increase  the 
risk,  but  failed  to  notify  the  company  thereof,  and  the  insured  proparij 
was  subsequently  destroyed,  but  not  by  reason  of  such  increased  risk,  tfeha 
liability  of  the  company  on  the  policy  still  continued,  as  it  could  not  ba 
certainly  assumed  that  the  company,  if  notified,  would  have  fiiimlnBls<l 
the  insurance.    Joyce  v.  Maine  Ins,  Co.,  B3S, 
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t.  Bbgriftiok  of  Hovsb  in  Pouct  of  Insuhanci  ifl  ''Oocupud  bt"  Iir. 
8UBXD  IB  a  description  merely,  and  does  not  amonnt  to  an  agreement  that 
tha  insnred  should  continne  in  oocnpation  of  it.    Id, 

8m  AoxKcnr,  7;  GoNSTiTunoirAL  Law,  5;  Contracts,  3;  Fraud^  11,  12| 
JvDOBaNTB,  19;  Neootiablb  Instbuhknts,  6,  7;  WiTNBSaBS. 

INSURANCE— LIFEL 

L  PABTr  Insubino  Must  hayb  Intbbbst  in  Lifb  to  bb  Inbubbih  when  the 
insiiXB&oe  is  effected  for  his  own  benefit,  or  policy  will  be  Toid.  MUehett 
T.  Union  Life  Ins.  Co.,  529. 

t.  Fazbbb  has  Inbubablb  Intbbebt  in  Lifb  of  Minor  Child,  and  a  polioy 
In  his  favor  on  the  life  of  sooh  child  is  not  within  the  dasi  known  as 
wager  policies,  and  which  are  declared  void  by  statute,  or  as  contrary  to 
publio  pdi^.    Id. 

INSUBANCfi— MABINE. 

L  Whbn  Shbfiff  Sbizino  Ltsurbd  Vbssbl  Effbcts  Inburancb  to  ooFsr 
harbor  risks,  and  this,  together  with  the  insurance  held  by  the  ownen, 
exceeds  the  amonnt  named  in  a  prohibitory  danse  in  the  policy  prorid^ 
ing  that  it  shall  become  void  if  any  interest  already  insnred  shall  be  in* 
sured  to  exceed  a  certain  sum,  the  interests  insnred  are  not  the  same^ 
and  the  insurance  policy  cannot  be  avoided  on  the  ground  of  excessive 
insurance.    Marigny  v.  Home  Mutual  Ins,  Co.,  511. 

%  Insurancb  Pouot  on  Vbssbl  Protidino  that  the  policy  shall  become 
void  upon  assignment,  transfer  of  interest,  or  change  of  command,  cannot 
be  avoided  on  the  ground  that  a  seizure  of  the  vessel  by  the  sheriff  works 
A  change  in  the  command.    Id. 

4.  Whbrb  Insurbd  Vbssbl  is  Laid  up  in  Port  undbr  Sbieurb,  the  policy 
under  which  she  was  insured  cannot  be  avoided  on  the  ground  that  she 
was  without  master,  officers,  or  crew  at  the  time  of  the  fire  and  loss 
when  such  ground  is  based  upon  a  clause  in  the  polioy  by  which  the 
assured  agrees  that  the  vessel  insured  shall  be,  during  the  continuance 
of  the  policy,  sufficiently  found  in  tackle  and  appurtenances  thereto,  and 
oompletely  provided  with  master,  officers,  and  crew.     Id. 

4b  Deviation — ^Marinb  Insurance. — A  vessel  was  insured  upon  a  voyage, 
which  was  described  in  the  policy  as  "from  New  York  to  Gibraltar 
and  at  and  from  thence  to  Tarragona,  with  liberty  of  using  one  port  be- 
tween Tarragona  and  Gibraltar,  and  at  and  thonce  to  New  York."  Four 
months  later  permission  to  the  insured  was  indorsed  upon  the  policy  by 
the  insurer  *^  stop  at  one  other  port  between  Tarragona  and  Gibraltar." 
Held,  that,  considering  the  manner  of  expression  used  in  giving  the  per- 
mission, and  the  time  it  was  given,  the  permission  was  to  be  availed  of 
on  the  homeward  voyage;  that  the  assured  was  privileged  to  stop  at  one 
port  between  Tarragona  and  Gibraltar,  but  that  he  has  no  right  to  stop 
at  Gibraltar.    Perkins  v.  Augusta  Ins.  A  B.  Co.y  654. 

iL  Deviation. — ^An  accident  to  the  captain's  wife  will  justify  the  stopping 
of  the  vessel  at  a  port  other  than  those  permitted  by  the  policy,  if  such 
■top  is  for  the  purpose  of  procuring  necessary  medical  attendaaoe.  The 
Jwy  are  to  be  judges  of  the  necessity.     Id. 
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6L  To  EzcuR  DxviATiON  uroN  Qbound  that  Saxi  was  KacassAftT  ni  Ob* 
Dim  10  SnoooB  Distress,  it  must,  withoot  doabt,  be  ahown  that  tliart 
WM  a  real  neoeodty  for  the  departare  of  the  venel  from  her.  props 
oofUMi  The  exigency  which  demands  relief  must  be  equal  in  impottinoi 
to  the  intervention  which  is  required  in  its  behalL  Whether  it  ezisti^ 
and  what  it  is,  must  always  be  a  question  of  fact.    IcL 

T.  Taxivo  Cargo  on  Board,  bt  Vrssrl  whili  Shx  was  Ltxho  nr  Fon» 
wbere  there  was  no  previous  agreement  or  stipulation  in  the  policy  inair> 
lag  the  Tessel  that  she  should  go  in  or  remain  for  that  puzpoae,  iHiars 
■he  was  driTon  Into  such  port  in  order  to  procure  medical  attendaoee 
nsoawiry  for  the  captain's  wife,  does  not  constitute  a  deviation,  imkss 
this  operation  caused  additional  delay,  or  otherwise  enhanced  or  varied 
theridL  Of  these  questions  the  jury  must  Judge  upon  the  evidonoe. 
Id. 

i.  KoncR  OF  Abandonxrvt  or  Yesskl,  which  Says  that  Shx  was  "Fbi7in> 
Irrxparabli  on  Suryxt,"  is  sufficient  if  she  was  injured  so  that  the 
ooat  of  repairs,  after  deducting  one  third  new  for  old,  would  exoeed  half 
her  value.  The  word  ''irreparable"  should  not  be  construed  to  mean 
that  the  vessel  was  absolutely  incapable  of  receiving  repairs;  but  that 
the  vessel  had  sustained  damage  by  a  peril  insured  against,  to  an  amount 
sufficient  to  absolve  the  insured  from  the  necessity  and  duty  of  makin| 
repairs  upon  her,  and  to  justify  a  claim  for  total  loss.    Id, 

Emm  Aoknot,  7;  CoNSTrrnnoNAL  Law,  5;  Contracts,  3;  Evnava^  9| 
Frauds  11, 12;  Judomxnts,  19;  Xeootiabli  iNSTRumNTSy  6^  7;  WOi 
1,11. 


INTEREST. 
See  Bonds;  Judg]iint8»  7;  Salis,  3;  Usury;  Wills»  5;  Wi 


INTERPRETATION. 

See  OoNTRAon^  21-24;  Criminal  Law,  33;  Dkids^  4;  Insvravcs— llAin^ 
4;  Nmotubu  iNBiRaMRNTS,  4,  6;  Slander^  6;  Statitrb;  Woja 
1»-I7. 

JEOFAILS,  STATUTE  OF. 
See  PuLADUfo  and  Praczici,  1L 

JOINDER. 
Bet  KvnANon;  Plradino  and  PmAOliai^  iL 

JOINT  DEBTORS. 
See  Payiunt,  h 

JOINT  NOTES. 
Bee  KlOOTIABLS  iNSTRumaVb  ^ 

JOINT  TENANCY. 
Bee  Marriid  Wombk,  8»  4 

JT7DGES. 
Bee  OmcBs  and  Officers. 
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judgments. 

1.  JtrTOimiT  n  Cohtbact  ot  Record  Ain>  DEMum  wxtbik  Mbaxhto  ov 
iHsmuMXirr  relMiing  "all  demands"  of  qua  penon  against  aaotbar. 
Hmry  T.  Henry,  354. 

%  DiOBIBB,  JurOlOHTS,  AVD  OfiBKBS  ABB  RbQUIBED  BT  EbHTUCKT  StAT- 

jm  TO  bb  Drawn  up  avb  Rboorbed  bt  Olbbk  ov  Oomr  on  tha 
cnraning  of  each  day,  and  signed  by  the  presiding  Jndge  or  Jnstloa  of  snoh 
ooort.  When  so  drawn  np,  reoorded,  and  signed,  they  oonititata  a  part 
of  the  reooids  of  the  ooort,  permanent  and  oonolnaive.    Saymiomd  t. 

&  WBimro  FouiTD  amobo  Patbrs  ib  Gausb  PuBPOBniro  to  bb  Dbobbb  of 
the  ooort  directing  a  sale  of  land  and  appointing  a  oommissiooer  to  maka 
the  sale,  bot  whioh  was  nerer  entered  of  record  as  part  of  the  prooeed- 
ings  in  the  caose,  nor  noticed  or  referred  to  as  a  decree  or  order  of  ooort 
in  thd  minote-book  kept  by  the  olerk«  and  which  contains  no  memoran- 
dom  or  indorsement  indicating  that  it  had  erer  been  filed  as  a  part  of 
the  record,  is  wholly  ineffectual  for  any  purpose,  and  does  not  inrest  the 
pnrchaser  at  the  commissioner's  sale  with  any  title  to  the  land.    Id. 

A,  Mbbb  Fraombbt  of  Wrttino  Found  among  Papbr8  or  CAinu,  after 
a  lapse  of  fifteen  years,  cannot  be  established  by  parol  proof  as  a  final 
jodgment  or  decree  of  the  ooort.    Id. 

S.  To  JuBTur  AxBNDMENT  OB  JUDICIAL  Rboobd,  there  most  be  something 
to  amend  by;  a  record  which  has  no  existence  cannot  be  established  by 
proof  of  eztraneoos  facts.    Id, 

C  In  Assbssino  Damages  upon  Default,  Etidbncb  Which  would  Db- 
FBAT  AcnoN  CANNOT  BE  GiYEN  by  the  defendant,  bot  only  soch  as  tends 
to  redoce  the  damage.  The  defaolt  admits  e^ery  material  allegation 
in  the  declaration,  and  leayes  nothing  bot  the  assessment  of  damages  to 
be  detennined.     Cook  t.  SkeUon,  250. 

7.  Rbcoyert  bt  Plaxntiff  cannot  bb  for  Greater  Sum  than  that 
Claimed  in  the  petition,  with  interest  thereon  from  the  time  of  com- 
mencement of  the  suit  to  the  time  of  the  rendition  of  the  jodgment. 
Hefferman  v.  Burt,  445. 

8.  Judgment  Prima  Facie  Imports  Verity,  and  as  to  the  parties  to  it  is 
oonclosive  onless  mistake  or  fraud  is  shown,  and  the  onu$  to  so  show  is 
on  those  who  impeach  it    KHgUer  t.  Savage  Mfq.  Co,,  GOO. 

9l  Judgment  will  be  Presumed  Regularly  Obtained  by  Crbditob  Com- 
ing into  Equity  to  enforce  it,  after  an  ineffectual  attempt  to  oollect 
it  at  law,  and  it  will  not  be  inquired  inta    Schley  v.  Dixon,  121. 

lOl  Obnbral  Rule  that  One  who  Purchases  during  Pendency  of  Sxtit 
is  boond  by  the  jodgment  that  may  be  rendered  against  the  person  from 
whom  he  deriYos  titie  does  not  operate  to  annol  the  oooYeyance,  bot  only 
to  render  it  sobeervient  to  the  rights  of  the  parties  to  the  action.  Stone 
Y.  Connelly,  499. 

11«  Judgment  against  Purchaser  is  Eyidbnce  of  Breach  of  Warranty, 
when  the  porohaser  brings  ejectment  to  gain  possession  of  the  lands  por* 
phased,  and  Youches  his  warrantor,  who  takes  part  in  the  ejectment  soil 
flnoh  a  jodgment  has  the  same  effect  as  a  judgment  against  the  porohasei 
la  pOBsession,  when  ejectment  is  broo^^t  against  him,  and  he  Yooohes  his 
wimaior.    Chroffg  v,  Biehardmm,  190L 
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H,  JUDOMKNT  RlGOTXRKD  BT  TrIRD  PeBSOIT    AOAINST  CtET    VOB  InJURXB 

SuBTAiiTED  BT  Rkajsov  OF  Defkctivje  Hioiiwat  U  concliuiT9  npon  tha 
penons  bound  to  keep  the  same  in  repair,  and  who  had  notice  of  the 
pendency  of  the  action,  and  that  the  city  would  hold  them  to  answer 
over,  upon  the  points  that  the  highway  wtta  defective,  that  the  peraon 
soffered  injnry  while  exercising  due  care,  and  that  he  suffered  damags 
to  the  amoant  of  the  judgment;  but  it  is  not  oonclnsire  against  them 
that  they  were  bonnd  to  keep  the  highway  safe;  that  they  were  guilty 
of  negligence;  nor  npon  the  question  that  the  damage  was  caused  by 
their  sole  fault.    Boston  r,  Wwrthingtonf  678. 

18L  Yalibitt  ov  Judgment  camkot  bb  Ck>LLATKBALLT  Imqcoued  into  in  * 
proceeding  to  enjoin  a  judgment  of  condemnation  of  property  attached 
under  such  judgment.    Peters  ▼.  League,  622. 

14  Motion  in  Abbbbtt  of  Judombnt  shoitld  not  bb  Subtainbd  fob  Ant 
Matter  not  Affechno  Real  Merits  of  the  offense  ckargtadi  in  the 
indictment    Per  Bennino,  J.    Conner  ▼.  State,  184. 

16,  JiTDOMSNT  ON  TERDIOT  FOR  LeSS  THAN  FiTB  HUNBRED  DOLLABS  HAT  BB 

Rendered  by  superior  court,  under  the  tenth  and  eloTenth  seetions  o 
article  4  of  the  constitution,  in  an  action  brought  for  a  greater  amount. 
The  proTision  in  auch  statute  allowing  costs  in  such  cases  to  be  awarded 
in  the  discretion  of  the  court  was  to  enable  the  judge  to  protect  i>»T"itlf 
frtun  an  undue  amount  of  business,  by  holding  the  costs  in  tenorem  over 
such  as  might  be  disposed  to  carry  their  causes  to  that  court  without 
reasonable  expectation  of  recoyering  five  hundred  dollars.  Abbott  t« 
Oatch,  635. 

l€b  Levt  upon  Personal  Propertt  is  Generally  Held  to  be  Satisfao- 
TION  OF  Judgment  under  which  the  levy  is  made.  This  appears  to  have 
been  held  when  the  question  arose  as  to  the  rights  of  third  partiei, 
and  as  to  the  continuance  of  a  lien  on  land,  in  favor  of  the  party  m*fc-i«g 
the  levy  on  the  personalty,  or  under  similar  circumstances.  Beed  v.  Oos- 
ihwaU,  406. 

17.  Levy  upon  Personal  Property  has  never  been  Hel^  Sattsfaoxion  of 
the  judgment  under  which  the  levy  was  made,  as  between  the  plaintiff 
and  defendant,  unless  in  connection  with  the  fact  that  the  levy  has  nol 
been  disposed  of.    Id, 

IS.  Real  Estate.— Rule  that  Levy  upon  Personal  Property  is  Satdfao- 
noN  of  Judouekt  appears  never  to  have  been  applied  to  levy  upon 
real  estate.  The  probable  reason  of  the  distinction  is  that  personalty  ii 
seised  and  taken  into  the  possession  of  the  officer,  so  that  until  it  is  dis* 
posed  of  it  must  stand  as  a  satisfaction.     Id. 

19.  Judgment  Rendered  against  Foreign  Insurance  Company  in  One 
Stats  must  bo  given  full  faith  and  credit,  and  is  enforceable  in  another 
state,  if  the  court  in  which  the  judgment  was  rendered  had  juiiBdictioa 
of  the  action.     GiUej^piev,  Commercial  etc,  Ins.  Co.,  743. 

Bee  Attaciimkn'ts,  8,  9;  Corporations,  24;  Criminal  Law,  22,  23;  Equitt, 
6;  Executions;  Habeas  Corpus,  2-4;  I^Iortoaobs,  9;  Plbadino  anb 
Pbacticb,  35,  36,  44-47;  Process,  3-5;  Replevin;  Taxation,  2,  3,  6^ 
7$  10;  Vendor  4nd  Tbndee,  6. 

JUDICIAL   SALES. 

^d»  JUDOMBNTS,   3. 
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jurisdiction. 
Sm  CtanawmmAL  Law,  5;  CoKPOKATunn,  Mf  Bgnrri  Ovamdiav  av» 
Wabs  If  %  Ju90iaanB»  15;  Nond,  1|  Ostbasi^  Ooosti  ftooHl^  4| 
ScAXinai,  1|  Taxaxiov,  la 

JUBY  AND  JX7B0BS. 

L  Faxbl  or  JimoM  Somimmikp  Pabtlt  bt  Bahjiii  »  Ckwns  for  liiwiai 
lHj  aotiiig  VBdv  the  ■hflri£Pfl  anthoiityy  tbey  ara  Idi  dipattHptviUM 
•foB.    Ommmt  t.  Siaie^  184^ 

&  It  n  Bbboe  votm  Jubt,  aftbb  RmRnro  io»  Oobsuioatiov,  to  Mod  for 
and  luiw  iwmI  to  thflm  *  dodrion  in  tho  tteto  repoiii.    Seed  r.  Raberiet 

ua 

&  Whsehie  Lbrkbs  hayb  BXKir  Lost  ob  DaneBOTBD^  and  If  oo  wbofthar 
noh  dortractioa  mw  for  a  dishoDOot  puipooo,  are  qBaottou  te  tbo  oooit 
todetenniBB.    Tebm  t.  Shaw,  647. 

SmObddxaii  Law,  18;  Ihsubanob— Mabibb,  5-7;  Kuiiaboh^  5;  Flba&- 

un  ABO  FBAcncB,  20-31;  Waabiii,  7. 

*  • 

JUSTIFICATION. 

Boo  LlBBL^  2;   TBBPAa. 


LACHES. 
Sao  Nbouo£HCi»  1. 

LANDLORD  AND  TENANT. 

L  TtefBnoB  IB  Lbabb  that  No  Altsbatioks  ob  Addriobb  ikall  bb  ICabb 
BT  Tj— »M  doM  Bot  prerait  them  from  repAuing  a  ooDAr*w»y  iHiioh  mm 
defootiTO  whfln  they  leeaed  the  premieee,  nor  exempt  them  from  a  lia* 
UUty  for  an  injozy  ocoanoned  by  each  defect    BoeUm  t.  WofUdmgUm^ 

678L 

&  Tbbabt  at  Will  m  Ebtitlkd  to  Statdtobt  Nonci  to  Qart,  where  he 
holda  nnder  eerend  partners,  and  one  of  them  only  haa  signed  a  lease  of 
the  pnndses  to  anottier,  and  without  assent  or  ratification  by  the  other 
partaers.  The  utmost  effect  of  such  a  lease  coold  be  to  deprire  the 
tsnaot  of  his  possession  of  the  undivided  portion  only,  and  he  would 
■tQl  oontiniie  a  tenant  at  will  of  the  other  portion.    JXUon  r.  ^romi,  70QL 

9*  Taud  Lbabb  bob  Years  bt  All  of  Thbeb  Pabtnbrs  will  Tbbmdiatb 
Tbbabot  at  Will,  and  oonyert  it  into  a  tenancy  at  sufTeranoe.    Id, 
AvfBBiB  PoflUBmoH,  2,  3;  Cbdcnal  Law,  1,  38, 89;  EzBounoBiy  8.  S| 

Fbaxtdulent  Contbtakois,  7. 

LARCENY. 
Bee  Ceiminal  Law,  4(MSL 

LATENT  AMBIOUmEa 
See  EviPBiroE,  17-19. 

LEASES. 
Labdixad  abdTebakt;  Partnership,  12;  RAniROATMi,  11;  Tebfam,. 
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LBQAcnsa. 

9m  HimBAin>  axd  Wm,  8f  Wnu^  4 

LBTTEBa 
Sm  Ooanuoi^  4-7t  Stidiiioi»  10, 11;  Fbavih  6i  CKkabsiait  smm  Wii% 

1|  JvBT  m  JuBORfl*  8;  Poer-omflBiL 

LEVEES. 
Bee  Watebooobol 

LEVY. 
8ee  Bnoonom;  JjmanEm,  16-UL 

UBEI^ 
L  QmamAJL  Bai»  OBUufliBB  ov  Plaiiitiw  may  mm  Baamm  dt 

or  Vamjmmm  In  an  aoliaii  for  libel,  but  eridenoe  oumol  be  ghrtn  «f 

ttahr  Mtiy  Mid  wbAt  pertioiilar  penons  may  ba^e  ohaiged  or 
'  Meotai  T.  CUUm,  27L 
&  TkOTB  or  Ijiui  oan  oirLT  bi  Shown  vvdee  Fua  or  JmnmoAnnt. 

/d 
&  PmuoAxiovor  Similax  Asnou  iir  AiroTHn  Pipib  OAnor  b  Snymr 

in  littijp^tmi  of  damages  in  an  action  for  libeL    /d 
4  QmBLAL  Lmn  xv  Libsl  Admits  PLAnmrv'a  InrooooB  or  Cbuanel 

wtkh  ba  oomplainii    /d. 

UCENSEa 
SoaOvABXMUv  ANn  Wabd;  TffimML 

LIFE  INSURANGR 
See  LrauBAKon— LmL 

LDCITATIONa 
See  SrATun  or  LnaiAixonL 

LIQUIDATED  DAMAGESL 
See  Damaois,  7,  S. 

UENa 

WoBDuv  mnn  OcnriBAoioB  HnrrBAiiisD  ibok  Fmna  m  Oladi  i«b 
JoMSf  hy  a  promiae  of  the  owner  of  the  property  to  pay  hiait  augr  UA 
tiia  Ofwuer  antwmUe  on  his  promise.    Andm  r.  JBodsiaa,  flSSL 

Sea  hAiuanM,  2|  EnooTKuro,  7;  Vaxtsmmmbif^  6|  VmnKin  ash  Vbdhi 

a,  5-7. 

LIS  PENDENa 

MnonMUt  Nsw  Ln  Pkhdiihi  Obbatsd  bt  AMBnnaDCT  or  PuiTioif  b^  vUdi 
new  mattsr  is  broai^t  into  the  suit  is  not  permitted  to  relate  baek  to  tb* 
oonmenoement  of  the  action  so  as  to  affect  intenrening  li^^tiL  Aa  to  tb* 
new  matter  so  brought  in,  the  suit  is  to  be  considered  as  peadMit  atHf 
from  the  time  of  the  amendment  SUmt  ▼.  ConntUy^  489L 
See  JnwMKTTS,  10;  Vkkdob  abd  Vendxi^  4 
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LOCATION. 
8m  RAn.BaAnis  L 

LOST  RBOORDa 
8m  Bsbodtoiui  Aim  AsntmnajMrn^  !• 

LUNACY. 
See  LfSAXiTT. 

MAINTENANCE. 
8m  BrtJOffm  or  Fhauss. 

MAILS. 
8m  Posr-omon. 

MAKEBa 
8m  NaoonABu  InBTBUKim. 

MALICE. 
8m  Oiiiinu&  Law,  44, 47;  Niouoxnoi,  12;  Slaioxib,  S|  TAiAimry  !!• 

MANSLAUOHTEB. 
8m  Cbdonal  Law,  24»  44, 67. 

MABINE  INSURANCE. 
See  iHBUKANCX—MABonb 

MARINE  PROTEST. 
See  EviDKNOB,  9. 

MARRIAGE  AND  DIVORCE. 

L  Lr  BsnifATiHo  Dakaoss  vx  Aotiok  por  Breach  or  Pbomxii  to  Mabbt, 
the  plaiDtifTB  anziety  of  mind,  if  prodaoed  by  def endaaVfl  TJolatian  of 
hii  promiae^  li  an  element  to  be  oonaidered;  and  in  panoAiioo  thereof  the 
teitimony  of  *  witnees  as  to  the  mental  di£ferenoe  he  obeerred  in  the 
platiitiff  after  defendant  ceased  to  visit  her,  is  admiisibl»  Tobim  r. 
ShaWf  047. 

%  MABBiAoa  Vaud  bt  Laws  op  Massaohubsrb,  Barwsnr  rjnaom  Litiho 
Ain>  Mabbixd  nr  That  State,  will  be  held  valid  in  Maine^  if  the  partiM 
afterwards  beoome  residents  thereof.    Hiram  t.  Pierce^  65& 

&  Mabbiaoe  BHTWEEir  MiNOR  AKD  Adult  wiTHoirr  OoHBurr  or  Parimtb  or 
MnroB,  if  r^gnlarly  made,  is  not  void  becanse  of  a  stetnte  prohflntiiig 
persons  antfaorised  to  solemnize  marriages  from  manying  minors  without 
eooaent  of  their  parents,  if  there  be  no  statateof  the  state  dadaringsnoh 
marxiages  absolutely  void.    Id. 

4L  Mabbiaoe  vt  Wdtb  haying  Former  Husbaitd  LiVDro  n  mot  Void  under 
Massaebw  setts  statute,  if  at  the  time  of  marriage  the  foimer  husband  had, 
toa  period  of  more  than  seven  years,  entirely  deserted  her,  and  hadooQ- 
esaled  his  residenoe  from  her,  and  she  belimd  him  to  haTS  long 
Id. 
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H  Where  Marriage  Takes  Place  ih  One  State  and  Hitsbakd  Bxhdtm 
TO  Another,  the  courts  of  this  latter  state  cannot  grant  him  a  dxvona 
against  the  wife,  who  refuses  to  accompany  him,  and  remaina  in  the 
atate  where  she  was  married.    MuUer  v.  Hilton^  503. 

C  Wife  is  Bound  to  Livb  with  her  Husband,  and  to  follow  him  whersfw 
he  chooses  to  reside,  and  npon  her  refusal  to  do  so  without  lawfol  caoss^ 
while  domiciled  in  the  same  state,  the  husband  is  entitled  to  a  diToroe  a 
men9a  el  thoro.    Id. 

7.  Husband's  Gonvxtancb  to  Defeat  Wife's  Alimont,  made  affesr  the  eaoit 
of  divorce  has  acemed  and  before  a  bill  is  filed,  is  Toid  as  to  the  wUik 
XiMrmoTf  T.  BotUdUf  708. 

See  SEDUcnoVy  fiL 

MARRIAGE  SKTTLElfENTa 
See  Bqutit,  6|  Husband  and  Wife,  1;  Makkted  WoHnr,  1,  ML 

MARRIED  WOMEN. 

1»  Pabol  Etidencb  is  not  Advisseblb  to  Show  that  Chattels  abb 
ABATE  Pbopebtt  OF  WiFR,  and  not  liable  for  the  husband's  debts, 
this  depends  upon  the  contract  of  settlement,  for  this  oontnwst  is  thabssl 
eridenccL     N€W9om  t.  Jaekaon,  206. 

t.  Wife  is  Debarred  fbom  Auenatino  Separate  Estate  settlad  to  hsr 
sole  use,  subject  to  a  restraint  upon  alienation  to  the  extent  of  snoh 
restraint.     Kempton  v,  IlaUoweU,  112. 

8L  Wife  cannot  Bind  Separate  Estate  bt  Indorsing  Husbajto's  Notbb 
with  Intent  to  chaige  such  estate,  where  she  holds  under  a  deed  oon- 
veying  the  land  in  trust  for  the  *'  joint  use  "  of  herself  and  husband,  bvt 
so  as  '*  not  to  be  subject  in  any  manner  "  to  his  debts  or  contrsots.    Id, 

4  Husband's  Creditors  cannot  Reach  his  Interest  in  Land  Settled  to 
'*  Joint  Use  "  of  himself  and  wife  l>ut  so  as  "  not  to  be  subject  iiksay 
manner  "  to  his  debts,  etc. ,  but  under  the  decree  of  a  court  of  equity  thsgr 
may  compel  the  payment  of  so  much  of  the  inoome  to  them  as  the  hus- 
band b  entitled  to,  and  a  bill  may  be  maintained  for  that  purpose.    ItL 

H  Wife  is  Restricted  froh  Alienation  of  Propebtt  fob  Patdto  ob 
Sbcurino  Husband's  Debt,  when  the  property  was  devised  to  her  for 
her  "  sole  and  separate  use,  not  subject  to  the  debts  or  oonteaots  of  hsr 
present  or  any  future  husband."    KecUon  v.  Seott^  ld7. 

6.  Where  Antenuptial  Aoreehcnt  Empowers  Wtfb  to  receive  and  hold 

absolutely  to  her  sole  and  separate  use,  free  from  the  marital  ri^ts  of 
her  husband,  certain  funds  specified  therein,  the  wife  may  dispose  of  suoh 
funds  by  will,  although  the  power  of  disposition  may  not  be  expressly 
conferred  upon  her  by  the  agreement.    Michael  v.  BcUter,  593. 

7.  Where  Antenuptial  Agreement  Shows  that  Wife  has  Power  to  die* 

pose  by  will  of  real  property  therein  mentioned^  the  question  whether 
the  will  is  a  sufiicient  execution  of  that  power  is  not  one  which  the  o^ 
phans'  court  is  called  upon  to  decide,  for  in  admitting  it  to  probate  as  m 
valid  testamentary  paper  they  need  not  decide  what  extent  of  property 
would  pass  under  the  wilL  Id, 
••  Antenuptial  Agreement  is  not  Testamentary  Pafeb,  Ioiids  no  pari 
of  a  will,  and  should  not  be  admitted  to  probatew    Id. 
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H  Court  ov  EQxnrr  has  No  Powsb  to  Rsform  Drd  oy  Mabbixd  WoHiv, 
MauUon  v.  ffurdt  257. 

See  HuBBAND  and  Wir;  Marriaok  and  Divobcb,  7;  Wnxs,  18. 

MAKSHALING  OF  ASSETS. 

L  P^cmozFLs  THAT  Crkditob  haviko  Two  Fcnds  mat  bs  Compbllid  io 
Exhaust  Onb  of  them  before  resorting  to  the  other,  by  a  creditor  who 
can  resort  only  to  the  other  fond,  applies  only  where  tiiere  is  a  oommoa 
debtor.     Carter^r.  Need,  136. 

§•  Cbxditob  of  Corporation  Who  can  also  Resort  to  Stockholders  has 
KOT  Two  Funds,  in  such  a  sense  as  to  be  compelled  to  resort  first  to  tlM 
stockholders  at  the  suit  of  a  corporation  creditor  who  has  no  reooorso 
against  the  stockholders,  because  the  stockholders  are  not  oommoa 
debtors.    Id, 

H  Wherb  One  Creditor  has  his  Debt  Secured  bt  Mortgaob  upob* 
Hombstbad  Propbrtt,  Hb  mat  Release  Mortqaob  and  come  in  and 
■hare  pro  rata  with  the  nnsecored  creditors  under  an  assignment  made 
by  hia  mortgagors.  The  unsecured  creditors  can  not  complain,  as  under 
the  law  applicable  to  mortgages  of  homesteads  the  mortgagee  thereof 
mnst  exhaust  all  other  means  to  collect  his  debt  before  resorting  to  * 
sale  of  the  mortgaged  homestead;  and  in  this  case  he  is  doing  no  more 
than  he  would  have  had  to  do  had  he  not  released.  The  doctrine  of 
marshaliiig  securities  does  not  apply.  Dickson  ▼.  Chom^  382. 

4L  Harshalino  Securities — Rule  and  Exceptions. — It  is  a  general  rule 
that  if  a  creditor  has  two  funds  out  of  which  he  may  make  his  debt,  he 
may  be  required  to  resort  to  that  fund  upon  which  another  creditor  ha* 
no  lien.  But  this  rule  is  never  applied  unless  it  can  be  done  without 
injnatioe  to  the  creditors,  or  other  party  in  interest,  having  a  title  to  the 
double  fund,  and  also  without  injustice  to  the  common  debtor.    Id, 

See  Partnership,  6. 

MASTER  AND  SERVANT. 

L  llaanB  is  not  Liablb  for  Injuries  to  Servant  through  NBauoBNCB  ov 
Fillow-sbryant  engaged  in  a  common  employment  if  the  master  ha* 
ezeroised  proper  care  in  selecting  competent  servants.  Ittmois  CenL  A 
R,  Co,  V.  Cox,  29a 

S.  Sebtant  Enoaobd  in  Particular  Sbryice  Contemplates  Hazards. Inoi* 
DERtr  to  It  and  contracts  accordingly.    Id, 

&  To  Show  that  Relation  of  Master  and  Servant  Exists,  so  as  to  ren- 
der applicable  the  rule  of  law  that  the  employer  must  protect  and 
Indemnify  the  agent  he  employs,  it  must  appear  that  the  servant  is  acting 
at  the  time  for  and  in  the  place  of  his  master,  in  accordance  with,  and 
iflpifWHintipg  hia  master's  will  and  not  his  own,  and  that  the  business  which 
he  ia  doing  is  strictly  that  of  his  employer  and  not  in  any  respect  hia  own. 
Ccfbin  V.  American  MUl$,  63. 

4L  Patmbht  op  Emplotee  bt  Day  is  not  Criterion  by  which  to  determine 
whether  or  not  the  relation  of  master  and  servant  exists  between  him  and 
hia  employer,  although  it  is  a  circumBtance  entitled  to  weight  in  a  case 
of  doabt.    Id, 

See  Liens;  Railroads,  2;  Shippino,  10;  WiTNEsaBs,  4. 


M4  Iron. 

MATURFTT. 
Sm  KaoonABLB  IiisiBinmiii  ^  t» 

MKBfOBANDUM  BOOK. 
8m  SvxDnrca,  7f  8. 

MILLS. 
8m  OoHnuciSy  20^  2A;  Dnuai^  4 

MINORS. 
8m  Ixvavot;  Pa&xnt  aitd  Obiu^ 

MISNOMEB. 
8m  Efidikg^  6L 

BOSTAKK 
8m  OoanrnkaBf  6t  EnDsra^  6;  JuDoicnm,  8|  Mobxcuob^  7t  Ni 
iMMmnjui^  18|  Tazaxiov,  2, 8;  Tbumbafh  OoKPJjnaii  Taofo,  % 

MONET. 
8m  Patiesmt,  2;  Tbotxb,  9L 

MORAL  OBUGATIONa. 
8m  BAiroujrrcnr  asd  IxwxLYnroit; 

MORTGAGES. 

L  Td  SATi  Siraor  or  Covysbtuio  Debd  Anoum  o»  m  Fica  nm 
MdnoAOi^  ondflDoe  of  a  parol  ooQtemponaeoiu  agriiumwit  thai  &• 
dMd  WM  to  bo  rooetTod  as  a  mere  mortgage,  and  that  the  gnyitor  ihodd 
liaTo  the  right  to  redeem,  miut  be  dear,  aatiafftctoty  and  ooiibliutT%  and 
not  made  np  of  Ioom  and  random  convenatioDa  with  the  gnyiteew  Osr* 
hU  T.  Snuih,  43L 

8.  Pabol  Tbtocoht  to  Escaxlish  Tbust  ob  to  CoHm*  Dud  Ajauum 
ov  ITS  Fagb  ihto  MoBTaAon,  against  anawer  of  reepondenti  dioold  W 
olear,  and  even  then  reoeiTed  with  great  cantion.    /<i 

8L  MOiBTQAQOB  WhO  HAS  BZBODTBD  MOBTOAGX  PUBFOBTIBO  TO  SaOimB  PaT« 

mMT  ov  CBBTAor  Sum  ov  Monxt  which  he  therein  oorenaoti  to  pi^, 
will  not  be  pennitted,  in  a  suit  brought  agamst  him  to  fbfdoM  fte 
mortgage^  to  ahow  by  parol  evidenoe  that  the  mortjgnge  wm  not  in  ImI 
I^Yen  to  eeoore  the  payment  of  any  aom  of  money,  but  m  ■eouitj  te 
the  perf oimanoe  of  a  parol  agreement  to  pay  oertun  debti  of  the  nort- 
giigee,  and  to  aid  in  his  support  Adair  t.  Adaitt  7781 
4.  RBJBcmoB  or  Etidbvgb  Showiko  Cohsidxbatiov  ov  Whbjb  MoamAa 
WAB  FouHDBD  18  KOT  Ebbob,  whoQ  the  mortgage  itMlf  is  void  tm 
want  of  power  in  the  mortgagor  to  make  it    Keaiam  y.  ScoU^  187. 

8.  PUB0HA8BB  Or  PBOPBBTT  SUBJECT  TO  MOBTOAOBB  WITH  KomS  IBBBBOV 

18  EsTOFPBis  AS  MoBTQAOOB  IS,  to  deny  the  YaUdi^  of  the  mortgi^ge^ 
and  if  he  wiahM  to  retain  the  property,  shoold  pay  the  morligBgea.  /oAn* 
tUm  T.  Orandey^  I7& 
8.  That  AaszoBiauiT  or  Mobtoaob  was  without  CoBsmBBAiiov  a   Kt 
1>EFMKmm  to  a  suit  for  foreoloeare  broa|^t  by  the  aaafgBM  agaiaal  tta 
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moiligagQr.  Hie  latter  has  no  intereBt  in  tho  question  whether  the 
aedgnment  mw  for  or  without  a  oonsideration,  except  so  far  aa  die  want 
of  conaJderation  may  enable  him  to  avail  himself  of  any  defense  he 
might  have  had  as  against  the  mortgagee.  Adair  t.  Adair^  779. 
7.  BDOHABoa  ov  MoBTOAGX  Entessd  bt  Mibtaks  in  Masoxn  ot  RaooRD 
or  MosTQAOK  in  the  registry  of  deeds  does  not  prove  an  actual  paymenl 
of  the  mortgage  debt,  nor  oanoei  nor  disehaige  the  mortgagOi  hot  ia 
inqperativo  and  void,  and  may  be  set  aside  in  eqni^.  Bnce  v.  Bmmefft 
739. 

&  MOBTOAOa  GAH  BAYS  No  BSTTEB  TlTLB  THAK  MOBTaAOOB.     DeltUlorm 

WUde^eSl. 
91  MoBiOAOB  Madb  bt  Judombnt  Cbbditob  Who  Took  It  nr  CKiod  Faith 
WILL  BB  DisoHABOBD  by  the  reversal  of  a  judgment  whieh  has  been 
■atasfied  by  levy  on  real  estate,  and  the  recovery  of  possession  by  writ  of 
entry  against  the  judgment  creditor.    Id, 

IOl  Whole  Amount  Dub  upon  Mobtqagb  must  bb  Paid  bbvobb  Mobxw 
OAOKD  Pbopbrtt  CAN  BB  Rbdsbmbd  by  a  mortgagor  who  is  tenant  la 
common  with  the  mortgagee  of  the  mortgaged  premises.  MeniU  v.  J7oa> 
vyar^  713. 

IL  MoBTOAOOB  18  Entttlbd  TO  REDEEM  WITHOUT  Patino  Rknt,  bat  not  te 
aa  accoont  of  the  rents  and  profits  daring  his  occnpation,  where  he,  after 
entry  for  breach  of  condition,  occnpies  the  mortgaged  premises  under  aa 
agreement  to  pay  a  stipulated  rent,  which  he  neglects  to  do.    /dL 

8iO  CoBPOBATioNB,  18»  19,  20;  Estoppel;  Exbcutions,  1;  Fbaudulbnt  Oon- 

YBTANOBS,    1-3;    HOMBSTEADS,   2-4;    MaBSHALINO  OV  AsSBTB,  2}  KBOO- 

nABLB  Instbumbnts,  11,  22;  Trust  Deeds. 

MOTIONS. 
See  JusoMBMTB,  14;  Pleading  and  Pbaotiob,  4,  S|  14 

MULTIFARIOUSNESS. 
See  Equitt,  5. 

MULTIPLICITY. 
See  Attachments,  3;  EQirrrr,  4. 

MUNiaPAL  CORPORATIONa 
8ea  BavMi  It  Oobwitutional  Law,  6;  Cobporationb,  S6-30|  Tihiibhh 

12;  PooB-LAWS,  2,  3;  Railboads,  1. 

MURDER. 
See  Cbiminal  Law,  24, 43-ML 

NAMES, 
tee  CoBPomATioNS,  16;  Cbdhnal  Law^  f-t» 

NECESSARIEa 
Bee  SmpFiNo,  5. 

NEGLIGENCE. 
L  Ivanoa  BaQunum  that  Pabtt  shall  Suvteb  fob  ma  Own  Lion^ 
wiihoat  excuse.    Stone  t.  Ooriner,  263. 
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IS  nimut  No  Obuoation  to  RBniAiif  ntoic  Donra  Act  wUok 
the  law  givea  him  the  right  to  do,  simply  becauM  another  perBon  who  it 
damnified  by  snch  act  reqaests  him  to  do  sa  Brown  r,  lUius,  49. 
t.  To  Cov&TiTUTB  Willful  Neouokkcb,  Act  Donk  o&  Omutkd  most  bi 
IsTSi^DED:  mere  n^ect  to  keep  a  bridge  in  repair  cannot,  ocdiaan^, 
be  alleged  to  be  willf  uL    Peoria  Bridge  Au^n  ▼.  LoomU^  263L 

4  EVIDBNCK  or  SlMPLB  NSOLBCT  WILL  NOT  SUFPOBT  FlKBINO  BT  JUKTOV 

Willful  Nboligsncb  on  the  part  of  the  defendant  in  not  keepiqg  a 
bridge  in  safe  condition.    Id, 

H  Kbouosncb  of  Pastt  must  bx  Proximate  akd  hot  Boioib  Gauib  ov 
Injury,  in  order  to  prevent  him  from  recovering  for  an  injnxy  soffered  bj 
him  through  the  negligence  of  another.    itMl  ▼.  N,  Y,  etc  R,  i2,  Cb.»  78b 

C  Plaihtiff'b  Nbouobncb,  to  bb  Proximate  Cause  op  AomoBET,  mm 
BX  Simultaneous  in  its  operation  with  that  of  the  defendant,  of  the  hubb 
kind,  immediate,  growing  ont  of  the  same  trsnsaction,  and  not  sotnetfiing 
distinct  and  independent,  of  a  prior  date,  and  remotely  related  to  tks 
Di^gligeBoe  of  the  defendant.    Id, 

?•  Pabtt  18  Liable  for  Pollutino  Water  of  his  Neiohbor'b  Wbll^  bj 
negligently  leaving  noxions  sabstanoes  on  his  land,  whether  soch  ssb- 
stsnoes  are  earned  by  the  rain  along  the  snrfsoe  of  the  gronnd  or  by 
water  spreading  and  difinsing  itself,  according  to  natnral  laws,  imder  Hie 
soifaoe,  so  as  to  penetrate  the  adjoining  land,  and  thns  reach  the  weD. 
Brown  V.  /Z2mff,  49. 

IL  Whbre  Water  Falubo  upon  Noxious  Substancbb  on  Pabxt's  Laxd 
sinks  into  the  ground  carcyii^  those  snbstances  with  it,  and  beoomss 
commingled  with  subternmeoos  streams  or  currents  which  traasaul 
them  to  another's  well,  which  is  thereby  corrupted,  the  party  £rass 
whose  land  such  substances  have  come  is  not  liable  for  the  injury  tins 
done  to  the  well.    Id, 

%  Want  op  Care  op  Plaintiff,  CoNTRiBunNG  Essenttallt  to  PBonucai 
AoGDa>xNT,  IS  Defense  to  Action  for  Negligence,  unless  his  nsj^ 
gence,  as  compared  to  the  negligence  of  the  defendant,  is  so  much  less 
culpable  as  to  incline  the  balance  in  his  favor,  both  being  in  some  fiuilk 
Petma  Bridge  Attfn  v.  Loomis,  263. 

10.  To  Render  Neglioence  of  Plaintiff  Comflkte  Legal  Excuse  bob 
THAT  OF  Defendant,  the  injury  must  be  the  product,  to  some  extent, 
of  the  co-operation  of  causes  set  in  motion  by  both  parties,  and  be  due 
in  some  measure  to  the  combined  negligence  of  both.  It  is  therefore  no 
defense  in  an  action  against  a  defendant  for  negligentiy  permittii^ 
noxious  gases  generated  in  his  business  to  escape  upon  the  adjoining 
premises  of  the  plaintiff,  that  the  latter,  by  the  negligent  management  el 
his  own  business,  generated  other  noxious  odors  which  contributed  to 
the  injury  complained  of,  unless  it  appears  that  the  odors  from  the  de- 
fendant's premises  acquired  their  noxious  character  from  the  commixture 
or  combined  chemical  effect  of  the  different  exhalations  generated  by  the 
operations  of  the  two  parties.    Brown  v.  JlUtu,  49. 

IL  Nbguosnce  and  IJnskillfulness  may  be  Shown  in  Defensb  to  Ac- 
tion ON  Special  Contract  for  work  done,  whether  there  was  an  expr— 
warranty  of  the  work  or  not    Do$ter  v.  Brown,  157. 

UL  Bxemplart  Damages  mat  be  Given  bt  Juries  in  esses  of  wiDfol  nsj^ 
ipenoe  or  malice.    Peoria  Bridge  As^n  v.  Xoomit,  263L 
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IS.  VntDicT  OP  FnrK  Tnon&urD  Sbvkn  Hitnbbkd  astd  Futt  Dollabs  Mak- 
IFBSTS  Fkklino  AND  P&BJUDics  On  the  part  of  the  jury  in  an  action  for 
negligence,  the  statute  of  Illinois  allowing  no  more  than  five  thousand 
dollars,  however  willful  and  malicious  the  act  may  be,  especially  when  the 
evidence  fails  to  show  willful  or  malicious  injury.    IcL 

14.  Bole  op  Damages  for  Pebsonal  Injitby  Inflicted  bt  NBOuaBNCE  ii 
loss  of  time  during  the  cure,  and  the  expense  incurred  in  respect  of  it^ 
the  pain  and  suffering  undergone  by  the  plaintiff,  and  any  permanent  in« 
Jury,  espedally  when  it  causes  a  disability  from  future  exertion  and  oon* 
sequent  peouniary  loss.     Id, 

Bee  Common  Oabriebs,  8,  11,  19;  Fences;  Innkeepers;  Judgments,  12; 
Landlord  and  Tenant,  1;  Master  and  Servant;  Railroads;  Wit- 


NEOOTIABLB  INSTRUMENTS. 

1.  It  IS  Immaterial  upon  What  Part  op  Note  Name  op  Maker  is  Writ^ 
TEN.    Qmn  ▼.  Sterne^  204. 

&  One  Who  Signs  on  Back  Note  Patable  to  Payee  or  Bearer  before  its 
delivery  to  payee  is  liable  as  maker  jointly  with  the  other  makers.    Id, 

S.  Where  One  Signs  on  Back  Note  Patable  to  Payee  or  Bearer,  it  is 
not  presumed  that  the  payee's  name  was  to  precede  his  name  upon  the  back 
of  the  note,  as  in  the  case  where  the  note  is  payable  to  order.     Id. 

4.  Note  Payable  "Six after  Date"  is  not  Void  for  Uncertaintt, 

but  the  intention  of  the  parties  should  control  in  the  construction  of  it,  if 
such  intention  b  legally  ascertainable;  and  such  intention  must  be  inferred 
from  the  paper  itself,  in  the  light  of  the  circumstances  in  which  it  was 
given,  as  the  ambiguity,  being  patent,  is  not  explainable  by  parol  testi- 
mony.   NiehoU  V.  Frothingham,  539. 

&  Whether  Intended  Time  op  Payment  of  Note  Made  Payable  "Six 

AFTER  Date**  is  a  question  for  the  court  or  jury,  qwEre,    Id. 

B,  Note  Given  to  Insurance  CoifPANY  for  Poucy,  and  made  payable  "six 

after  date,"  will  be  regarded  as  a  note  payable  in  six  months  from 

date,  where  six  months  is  the  usual  time  of  credit  with  such  company,  if 
there  be  nothing  in  the  note  to  indicate  a  different  time.    Id, 

7.  Note  Payable  to  Order  of  "L.  M.,  President  op  M.  F.  &  &L  Ins.  Ck>.,' 
is  note  payable  to  such  insurance  company,  and  an  indorsement  by  the 
president  as  such  would  operate  to  transfer  the  note^  in  the  absence  of 
proof  that  he  was  unauthorized  to  transfer  it.     Id, 

0.  Promissory  Note  is  not  Nbootiablb  if  it  Contain  Condition.  It 
must  be  a  promise  to  pay  absolutely  and  at  all  events.  Thus  a  note,  in 
terms  payable  to  order,  but  containing  a  condition  that  it  shall  be  given 
up  to  the  maker  as  soon  as  the  amount  of  it  is  received  by  the  payee,  is 
not  negotiable.     Hubbard  v.  Moselt/,  698. 

9.  Defense  that  Conditional  Note  Payable  to  Order  is  not  Negotiable 
IS  Open  on  Trial,  in  an  action  by  the  indorsee;  and  a  failure  to 
demur  does  not,  at  a  subsequent  stage  of  the  case,  preclude  defendant 
from  objecting  that  the  note,  when  offered  in  support  of  the  deolaration, 
will  not  maintain  the  action.  Id, 
10.  Instrument  in  Form  of  Bill  of  Exchange,  but  not  Signed  by  Ant 
Drawer,  is  not  a  bill  of  exchange,  although  accepted  and  indorsed,  and 
the  acceptor  and  indorser  are  not  liable  to  an  action  thereon  by  the 
holder.     Tevw  v.  Young,  474. 
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11.  PiBsoH  KOT  Patu  WRxnuo  ms  Name  ok  Back  of  Nbck>iiablb  tBom- 
I8B0BT  NoTS  before  deliTery  becomee  liable  as  an  origiiial  pramiaory  and 
not  as  an  indoner,  and  neither  parol  evidenoe  nor  a  mortgage  given  with 
the  note  aa  aecurity  for  its  payment  is  admissible  to  prove  the  oontvary. 
JBuez  Co.  T.  EdmancU,  758. 

18.  FUnDmaxT  and  Dkmand  abb  Madb  wiTHXir  RBAaoBABUi  Tdcb  when 
the  exeontor  or  administrator  of  the  deoeaaed  holder  of  a  negotiable 
pwniasory  note  first  finds  the  note  within  a  week  after  his  appointment^ 
pseeents  it  on  the  next  day  to  the  maker  for  payment,  and  on  the  follow- 
ing  notifies  the  indorsers  of  the  non-payment  and  dishonor  of  tha  nota 
WhUer,  Stoddard,  711. 

15.  LiABiLrnr  or  Indobsees  or  Nkgotiabli  PBoiasaoBT  Noix  avtbr  Dxath 
ov  HoLDBB. — When  the  holder  of  a  negotiable  promissory  note  has  died, 
and  no  exeontor  or  administrator  has  been  appointed  and  qualified  to  act 
at  its  maturity,  the  indorsers  remain  liable,  and  will  oostinae  to  be 
liable,  if  presentment  is  made  to  the  maker  in  a  reasonable  time  after 
the  due  appointment  and  qoalification  of  an  exeontor  or  administrator, 
and  notice  of  the  dishonor  of  the  note  thereafterwards  is  seasonably 
giTon  to  them.    Id, 

14.  IinMBSXB  or  Instbukent  lx  Fobm  or  Pbosossobt  Notb  Patablb  dt 
SacH  Mbbchandise  ob  Spxcino  Abticlbs  as  Patbb  "shajll  KnD," 
and  therefore  not  negotiable,  is  not  subject  to  the  same  liability  as  that 
of  the  indorser  of  a  negotiable  promissory  note^  and  is  not  liable  for  ifii 
payment  in  money  upon  the  default  of  the  maker  to  perform  his  oontrsct 
on  demand,  even  though  immediate  notice  of  that  demand  may  hare  been 
given  to  him.     Oushee  v.  Eddy,  728u 

UL  SiONiNo  as  Drawkb  ob  Indobseb  Bill  of  Exchanob  Blavk  as  to  Sitics, 
Dates,  Dbawxes,  Payees,  etc.,  does  not  authorize,  in  addition  to  the 
filling  of  such  blanks,  the  insertion  of  a  clause  waiving  the  appraisement 
laws,  and  its  insertion  renders  the  instruments  void,  and  they  cannot  be 
considered  as  void  merely  as  to  the  inserted  clause  and  Talid  in  other  re- 
spects.   Ilolland  V.  Hatch,  363. 

16.  Imdobsino  or  Siokixq  Blank  Note  ob  Draft,  and  intrusting  it  to  an- 
other that  he  may  raise  money  upon  it,  authorizes  him  to  fill  any  and  all 
blanks  that  are  necessaiy  and  proper  to  make  the  instrument  a  perfect 
and  complete  promissory  note  or  bill  of  exchange,  but  it  will  not  author- 
ize the  insertion  of  a  clause  wholly  annooeesary  for  this  purpose.     Id. 

17.  Holder  or  Xeootiablb  IxsTBiraiENT,  Wno  has  Rbckiyed  It  Mbbklt  as 
CoLLATEBAL  Secubitt  for  a  pre-existing  debt,  without  relinquishing 
any  previous  security,  or  parting  with  any  new  value  therefor,  is  not  a 
bona  fide  holder  thereof  for  a  valuable  ooosideration;  and  a  fraudulent 
transfer  thereof  to  him  does  not  invest  him  with  such  a  title  as  will  pre- 
vail against  the  claim  of  the  lawful  and  real  owner.  Le^s  AdtnW  v. 
5iiieacf,  494. 

1&  Altebatiok  or  Pbomissobt  Note  will  not  Enable  Maxeb  to  Avoid  It 
^    nr  Hands  or  Indobsee,  where  such  alteration  by  the  payee,  without 

the  maker's  knowledge,  but  without  any  fraudulent  intent,  was  merely 

to  correct  a  mistake,  and  make  the  date  what  the  parties  intended  it  to 

be.    Amu  v.  CoQmm,  723. 
Ifll  Patbb  or  Pbomissobt  Note  is  Pbopeb  Pabtt  in  Sair  bt  Absionbe  or 

Same  aoainst  Makeb,  where  he  is  joined  with  the  maker  as  a  dated- 
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ant,  and  fails  to  dflouir  or  answer,  bat  afterwards  files  a  pleading  in  the 
natare  of  a  reply  to  the  answer  of  his  oo^ef endant;  if  the  issues  formed 
WSTO  snch  as  to  enable  the  oonrt  to  determine  how  mnch  the  assignee 
was  entitled  to  recover  from  the  maker,  and  what  dednotions  the  maker 
WIS  entitled  to  for  payments  made  severally  to  the  payee  or  tha 
assignee,  and  thns  the  amonnt  for  which  the  payee  would  be  renponaihle. 
Swift  V.  EOtworth,  31d. 

SO.  AviBMKirr  that  Patsb  Ikdobsed  Noct  to  PLAumrv  is  sofficient  agsinst 
objection  that  the  oomplaint  does  not  show  an  indorsement  in  writing 
Kern  ▼.  Hculerigg,  3G0. 

tL  Plxa  or  Failitbb  op  GoHsn>BBATioir  nr  PaoifiasoBr  Kon  m  Bad,  when 
the  plea  alleges  that  the  note  was  given  for  certain  lands  sold  to  the 
maker  upon  fabe  and  frandnlent  representations  by  the  payee  that  the 
lands  had  upon  them  two  thousand  four  hundred  cords  of  wood,  when 
in  faat  there  were  but  one  thousand  six  hundred  cords,  unless  the  plea 
also  alleges  that  the  eight  hundred  cords  that  were  wanting  were  worth 
the  amount  of  the  note  sued  upon.    Baldwin  v.  Banks,  249. 

S2L  Answer  that  PLAnniFF  is  not  Rial  Party  in  Intkrxst,  but  that  the 
exclusive  property  in  the  note,  eta,  is  in  the  assignor,  is  bad  on  de- 
murrer, in  a  suit  by  the  assignee  to  foreclose  a  mortgage  executed  to 
secure  the  payment  of  a  promissory  note;  because  the  answer,  in  effect, 
admits  the  assignment  of  the  note  and  mortgage,  but  does  not  contain 
such  a  state  of  facts  as  will  enable  the  court  to  say,  as  a  matter  of  law, 
that  the  assignee  is  not  the  real  party  in  interest.    Swift  v.  EUawarth,  316. 

f3L  Answer  is  GkK)D,  in  Smr  bt  Assionkx  op  Promissory  Note,  if  it  sets 
up  facts  showing  affirmatively  that  plaintiff  is  not  real  party  in  interest, 
and  is  unauthorized  to  sue  under  any  of  the  statutory  exceptions.     Id, 

%i.  Oral  Evidence  is  Admissible  to  show  that  pronussory  note  was  made 
for  accommodation  of  plaintiffs,  and  without  consideration,  in  an  action 
by  the  indorsee  against  the  maker  of  such  nota     CarlUs  v.  Howe,  693. 

tff.  Oral  Evidence  is  Admissible  to  Explain  Keceift  Given  por  Promis- 
sory Note  and  reciting  a  consideration.  Hecital  of  consideration  in  a 
written  receipt  given  by  the  payee  to  the  maker  of  a  promissory  note 
will  not  exclude  oral  evidence  as  to  the  consideration  of  the  note,  or  that 
the  recitals  in  such  receipt  were  added  without  the  maker's  knowledge. 
Id, 

S6L  In  Action  upon  Non-neootiablis  Promissory  Note  by  Assioneb 
THEREOP  AGAINST  HIS  ASSIGNOR,  it  la  not  necessary  for  the  assignee  to 
show  diligence  against  the  maker,  and  the  wont  of  diligence  is  no  de- 
fense to  the  plaintiff's  right  t<.>  recover.     HcUl  v.  Monohan,  404 

S7.  In  Action  upon  Non-negotiable  Promissory  Note  Assigned  after 
Due,  It  is  not  Necessary  ^r  Assignee,  in  order  to  recover  from  his 
assignor,  to  show  that  due  demand  was  made  upon  the  maker,  and  due 
notice  given  to  such  assignor  or  indorser.     Id, 

S8l  Assigning  or  Indorsing  op  Non-negotiable  Promissory  Note  is 
Equivalent  to  Making  New  Note.  It  is  a  direct  and  positive  promise 
to  pay  the  same  to  the  indorsee,  and  not  a  conditioual  one  to  pay  if  the 
maker  does  not,  upon  demand,  after  due  notice.    Id, 

8m  Alteration  op  Instruments;  Banks  and  Banking,  6,  1,  9,  19:  Coiu 
PORATION8,  10;  Fraud,  10,  11;  Married  Women,  3;  Partnership,  3, 
4;  Payment;  Pleading  and  Practice,  44;  Vendor  and  Vendee,  5,  7. 
Am.  Dsa  Vol.  LXZI--M 
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new  trial. 

lavBODUonoir  ov  B^ocxed  to  whioh  Paktt  was  m  Pabr;  viChoirt  bfa 
iikitoiaaa,  it  not  ground  for  a  new  trial,  eapaoiaHj  vImto  hm  has  bm 
nikhflr  banofitad  than  injured  by  the  eyidenoa    Parke  t.  Fonkr^  ttl. 

8ae  GmEDrAL  Law»  18,  19;  Pueadino  and  Peaotioi,  4ft-i7. 

NON-NEGOTIABLE  NOTES. 
Sea  Nbqohabui  Ivsebxthzstb,  14,  2S-28. 

NON-BBSIDENTS. 
Sea  Bfusorm  aw  LmzTAxnua^  L 

NONSUIT. 
Bm  FuMAna  ahb  fiuonoi,  8,  9;  Scatdts  ov  LonEAzmn^  % 

NOTES  AND  BILL& 
Sea  Baxsi  avd  BAmcmo,  8,  7,  9, 10;  Nboooabu  |jnfBiniim» 

NOTICE. 

1.  SuffiuuiiGfr  or  NoncSi  Pubugatios  ok  Pcrmoir  Gaxxiho  nrao  Aonov 
FowiB  OK  JuBiSDionoK  ov  Ck>iTBT  oannot  naoallj  be  oalled  inio  qaea- 
tion  ooUateraUy,  but  this  rale  does  not  apply  to  a  caee  ivbere  the  paper 
offered  is  so  deficient  as  not  to  answer  the  reqnirement  of  the  law  hi  any 
degree;  as,  where  that  offered  as  a  notice  is  not  a  notioe  in  any  sense, 
or  is  not  a  notioe  of  that  which  is  required  to  be  notified.  Fteaier  t. 
Steemvd,  447. 

t.  PlTBOHABER  OV  ESAL  ESTATB  JX  POBSBSIOir  OF  TBIBD  PkBSOK  O  BOUVD 

TO  Takb  Nones  or  Such  Pibsoit's  Titlb  to  the  possession,  whetiur 
his  title  be  legal  or  equitable.  Snch  possession  b  sufficient  to  pot  him 
upon  inqoiiy,  and  amounts  to  constractiTe  notioe  of  the  title  under  which 
the  possessor  holds.  Moore  v.  Pienon,  409. 
Bee  AflsioNUKT  for  Bsnkfit  of  GRSDrioRS;  Bailmxhts,  4;  Comioir  Gak> 
BiiBS,  8,  16;  CkiBPORATiONS,  5,  6;  Coyxkakts;  Equitt,  3;  FBAUDULiirt 
CoKyxTANGES,  7;  Guardian  aitd  Ward,  2,  4,  5;  Insuravgi — ^Firi,  1; 
Ikburancr— Marink,  8;  Judgxsnts,  10;  Landlord  and  Tsnant,  2,  3; 
La  Pbndkns;  Mortqaoes,  5;  Nsootiablx  Instrumknts,  12,  1^  27,  28: 
Plbadino  and  Practios,  12;  Process,  3-6;  Telxorafh  Companibi 
ViNDOR  and  Vendib,  3,  6. 

NUISANCES. 

L  All  Who  arr  United  in  Interest  must  Join  in  AcnoN  to  Abate  Nui« 
BANOX,  unless  they  are  so  numerous  as  to  render  it  impracticable  to  briqg 
them  before  the  court     Tate  v.  Ohio  etc,  R.  R,  Ch,,  309. 

%  One  or  More  having  Common  or  General  Interest  in  beino  Bxuxved 
FROM  Nuisance  mat  Bring  Action  to  abate  it;  but  two  or  more  persons 
having  separate  causes  of  action  against  the  same  defendant,  thou|^ 
ing  out  of  the  same  transaction,  cannot  unite,  nor  can  several 
in  one  complaint  demand  several  distinct  matters  of  relief;  nor  oa&  the; 
enforce  joint  and  separate  demands  «gainst  the  same  defendant.     IdL 
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%  Omnonaa  ov  iMFBomi  Pabtiis  in  Action  to  Abate  Nuisangi  Cannot 
BB  Maintainxd  where  plaintififii,  though  not  uoited  in  interest  with  each 
other,  oUim  one  general  right  to  be  relieved  from  a  nuiaanoe  which  aHke 
affeota  all  of  them.    Id. 

4.  Onb  Standing  bt  and  Pkbiiittino  Eebotion  of  Stablb,  and  having 
the  right  to  prevent  it,  cannot  invoke  the  aid  of  the  ooort  to  enforce  a 
remedy  in  equity  for  its  removal     fFkUney  v.  Union  B^y  Co.^  IVk 

9k  Whstebb  Kbbpino  Stable  is  "Nausboub  and  Oivbhsitb  BmuBBBS** 
it  mainlj  a  question  of  fact,  and  depends  in  some  measure  oa  tih*  mods 
and  extent  of  its  usei    Id. 

See  OoBFOBAinoNS,  80;  Dbbds,  5;  Nbouobvoi^  7f  B^  Vk 

OATHS. 
SaeOvABDiAV  and  Wabis  S. 

OFFER. 
See  Ck>NTBAiO]!i^  4-7. 

OFFICES  AND  OFFICEBa 

JvDOB  OB  Ooubt  ov  Common  Plbas  in  Indiana  mat  Sit  iBHimAD  of  Cib- 
ODir  JuDOB,  in  a  case  in  which  the  latter  is  incompetent^  without  holding 
two  offices  in  oontravention  of  the  constitution.    Ihikti  v.  States  87L 

Bm  Araohmbht,  8;  Banks  and  Banking,  6-10;  CoBPOBAnoNS,  13;  Elbo- 
TU»ra»  1,  8;  EviDBNG%  20;  Pbogbss,  1;  Shbbifis;  Taxation 

OLOQBAPmC  WILLa 
See  Wills. 

OPINIONS  OF  WITNESSES. 
See  Obdonal  Law,  46;  Witnbhbb. 

ORDINANCEa 
See  Habbas  Cobpus,  1. 

ORDINARY. 
See  Pbobatb  Coubts. 

ORPHANS*  COURT. 
See  Pbobatb  Courts;  Wills,  iSw 

PANEL. 

See  JlTRT  AND  JUBOBS. 

PARENT  AND  CHILD. 

1.  Patkbht  to  Fathbb  as  Natural  Guardian  fob  Child  Is  not  an  aoquii" 
tanoe  nor  satisfaction  of  daim  for  hire  of  negroes  belonging  to  the  child. 
LMon  V.  Waiker^  105. 

S.  OUABDIANBHIP   BT  NaTURB  CoNFKBS  No  RiOHT   TO    InTXBMBDDLB   WITB 

Infant's  Pbopbrtt,  hut  ia  a  mere  personal  right  to  the  custody  of  the 
of  the  child.    Id. 
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POR  Bam  or  Smamamm  Bfeunona  id  lanuf^ 
Ind  lor  a  k^  toM  Ind  poMMOi  «f  Ihe  Bipoc 

^■^■A^i^^k^^^Ai^Mf^         ^kMb^fl     ^M^^^^^iM^^i^^flS     Vft^hVB^^^k^BHMV      ^P^^^B^M^iAtfM^^        A^M    V^k^mv     ^m      ^^Mte^&^V        ^fl^^M^i^^k^ft^  ff^V 

fl^H^HQaHL  flHH  aVD^KWU  DKW^H^QB  ^H^K^HOKL  IB  B0K  A  ^***"*    flflnHOH^      ^^ 

4  Amuuna  d  vor  IAacradiailb  n  Wabd  .AAAissr  Gvaxdiav  o»  Qvia 
GvABOiASv  th»  pweati  IkB  ji'iiriy  bdpg  praperiy  by  aetiim  of  aeoouft 
or  bin  ia  «|ntyt  m  wfaidi  th»  aqvitiai  Iwiwujfc  th»  partiM  wmj  bt  ad- 
JMled  nd  ngMfnOy  Mttled.    Id. 

Bm  InvAB>€»— I^n^  2;  MiBWTiwi  amd  Jhwamam^  % 


PABOL  OOHTRACISL 
Bm  OoaTftACBi  20;  Movtoaob,  3;  8wmiMi  PJBDvauac^  1^  & 


PABOL  EVEDENGB. 

Bm  AiTA0Dixna»  7;  Deeds,  2;  Svidehgb,  12-19;  Junanan;  4;  it^Awmtmn 
WomMB,  1;  MoBxoAon»  1-4;  NBoonABui  LmmiMJuna^  11«  21^  Sf 
Tumr  Deeds,  6;  YEinwK  ahd  Ybsdk^  4. 

PAETIES. 

8ss  Bahks  ahd  Bahkivo,  8,  l<h  Neoohablb  iHsnunonns^  19*  28;  S3| 
NuDAvoBs;  Plbaduto  avd  PRAcnoB,  1,  2;  Yeedok  AJTD  VBHmi^  (^ 
WmnasBs.  5. 


PARTNERSHIP. 

L  MAiruvAcnmnro  Corporation  ganitot  I^vteb  nrro  Pasivebship  for  any 
porpoee  with  a  private  individoal;  much,  len  oonld  it  eater  into  a  part* 
nenhip  for  the  tnuiBaction  of  badness  other  than  thai  for  which  it  was 
created.     Whittenion  Mills  v.  UpUm,  681. 

fm  Ik  Proceedings  in  I.'cbolyknct  bt  One  Person  against  Akotker,  Al- 
LBOING  Partnership  between  Them,  ander  the  statate  of  1838,  c.  163| 
aea  21,  petitioner  mast  show  the  ezisteoce  of  an  aetaal  partnerahip  vUer 
aese.  It  is  not  sofficieat  to  show  that  the  parties  had  so  held  theiBaelTai 
oat  as  to  be  liable  to  third  persons  aa  sach.     Id, 

3.  Indiyidual  Notb  of  One  Partner  Given  to  Firm  Ceeditqr,  and  pay* 
able  at  mataiity  of  firm  debt,  is  merely  a  promise  by  one  partner  to  pay 
the  firm  debt,  is  not  a  collateral  secority  for  the  debt,  and  the 
is  not  barred  for  soing  the  firm  because  of  hia  laches  in  not 
the  note  before  the  maker's  insolvency.     Tyner  y.  Stoops,  341. 

4  Admission  by  Firm  Creditor  that  bt  Taking  Indiyidual  Notes  of 
One  Partner  he  had  dischaiged  the  firm  is  not  evidence  of  an  agree- 
ment to  dischazge  the  firm,  when  made  after  the  maker'a  inaolvency,  and 
indicating  his  own  oondnsion  as  to  the  effect  of  hia  taking  the  note.    Id. 

&  Partnership  Creditors  haye  Prioritt  of  Right  in  Partnership 
Propxrtt,  bat  this  does  not. import  that  the  paitnership  crediton  may 
step  in  and  take  precedence  of  an  individaal  creditor  at  any  and  all 
timei  and  onder  all  cironmstanoes;  for  to  enable  the  ooart  to  apply 
the  role,  the  case  most  be  sach  that  the  coart  may  marahal  the  debti 
and  effisots,  and  thoa  ascertain  the  amoant  of  the  asaeta  and  liabilitia^ 
and  whether  the  entire  assets,  or  what  part  of  them»  ia  naoeamj  to  pay 
Joint  oraditora.    Seudder  y.  Delashmut^  428. 
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€L  JoDiT  Gbsmtoe  GAmroT  Com  iir  bt  ma  AiriaRiaDiT  Ausmm  tad  oul 
iliA  wpante  ereditor  from  his  prior  attAohiii«&t  or  other  lioi,  foriho 
Joint  oroditor  has  no  lien  which  he  can  enforce  in  thia  manner.    Id, 

7*  PAKnrxB  18  Bound  to  Ikdxmnut  his  CkiPABTim  for  any  Ion  ariaing 
from  hia  breach  of  their  partnership  contract,  nnleaa  snch  oontract  la 
aapeiseded  or  waived,  in  the  course  of  their  hnsinem^  with  the  ezpresa 
aasent  of  the  copartner.    Murphy  v.  Crafts,  519. 

8.  Pabtrbbs,  though  Owkino  Rbal  Estati  as  Pabtoxbb,  Siqa  Owv  I* 
AB  TsvABTS  nr  Goiocov.    DQJUm  v.  ^roion,  70Q. 

9.  PABnmts  KUBT  OnANT  oB  Dbmisb  thbib  Rbal  Ebxatb  AB  OxHiB  Tbv* 
AXTB  nr  GoMMON  are  required  to  da    Id* 

IOl  Gbamt  ob  Dbhisb  of  Rbal  Esiatb  Ownbd  vt  FAaxwMMB  must  bb  madb 

by  each  and  all  of  them.    Id, 
11.  Ohb  Pabxhbb  ob  Tbvaht  nr  Commov  cannot  Gbant  ob  Dbiobb  Mobb 

THAN  HIS  TJNBiyiDBD  Intxbbst  in  the  common  estate,  unless  he  is  anthor* 

iied  by  hia  co-tenants  or  copartners  to  grant  or  demise  their  interests 

also.    Id. 
VL  Sbalbd  Lbasb  Ezbouted  bt  Onb  Pabtnbb  Only,  nr  Najcb  of  Pabtnbb- 

SHip,  DOBS  NOT  Pass  Estatb  OF  Othbb  Pabtnxbs  without  oTidenoe  of 

preTioos  anthority  or   subsequent  ratification  by  them,  aHhoagh  th* 

lease  was  for  a  term  which  required  no  seaL    Id, 

See  Landlobd  and  Tbnant,  2,  8. 

PASSENGERS. 
See  CkuiMON  CABRnms^  19-24« 

PAUPERS. 
See  Poor-laws. 

PAYMENT. 

1.  TAKnro  Pboiobbobt  Notb  fbok  Onb  of  Sbtbbal  Joonr  Bbbiobs  or  from 

third  person  is  not  a  discharge  of  the  debt  unless  such  ib  the  express 
agreement     Tyner  v.  Stoops,  341. 

2.  Gold  Conr  Issued  by  P&iyatb  Individual  is  not  Monbt,  and  the  same 

rules  of  law  must  be  applied  thereto  which  apply  to  other  ohattela. 

Che^lfman  r.  OoU,  739. 
8l  Pbbsumption  of  Patmbnt  nbtbb  Abiseb  fbok  Lafsb  or  Tna  Alonb, 

short  of  the  period  fixed  by  law.     Adair  y.  Adtur,  770. 
See  Banks  and  Bankino,  1-4;  Dxbds,  1;  Mastbb  and  Sbbtant,  i|  IIobt- 

QAass,  7i  9;  Nbootiablx  Instbumbntb,  5|   6;   Pabbbt  and  Ghiu>| 

PABiniXB8HIF,  4;  SUBBOOATION,  1;  Tboybb,  2. 

PENALTY. 
See  Daxaobs,  7,  8;  Plbadino  and  PRAonci^  81 

PERF0R3CANCB. 
8m  OoHTEAiAi^  18-20|  Cobfobations,  10,  12;  BBxmn^  8^  19|  SnooM 

Pbbfobmanok 

PERII^  OF  THE  SEA. 
See  Common  Cabbiebs,  8,  7. 
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PERSONAL  REPRESENTATTVES. 

Sm    ExJBCUTORS    and    ADMIXISTRATOaa. 

PLEADII^O  AND  PRACTICK 

1.  Old  Equitt  Rttub  for  Joinpbr  of  Parties  arx  Subramtiallt  Rb- 
DTAonD  BT  Inshana  Codk!  See  R.  S.  1852,  pp.  30,  31  sees.  IS-IS.  Tait 
T.  Ohio  ete.,  B,  R,  Co.,  309. 

&  Rial  Partt  in  Interest  must  Brino  AonoN  under  statata  of  IndiJuiat 
eioept  where  the  statute  has  otherwise  provided.  This  was  fomiierij 
the  rule  in  equity.     Swift  v.  SUlaworth,  316. 

3.  Plea  of  General  Issue  is  Waiver  of  All  Objections  to  Pxbsox  of 
Plaintiff,  and  admits  his  capacity  to  sue  in  the  action.  A  defendant 
oannot,  under  that  plea,  avail  himself  of  any  objection  to  the  coiporata 
ohaarcter  of  a  plaintiff  suing  as  a  corporation,  but  must  take  snoh  objec- 
tion by  a  plea  in  abatements    Braum  v.  fllius,  49. 

>lh  Pleas  and  Motions  in  Abatekbnt  must  be  Filed  Within  Two  Date 
ATTER  ENTRY  OF  ACTION,  under  the  rules  of  court  in  Maine,  and  the 
-entry  of  a  special  appearance  for  defendant  does  not  dispense  with  tlw 
ceqtiirements  of  such  rules  in  regard  thereto.  MitcheU  v.  Union  14ft  Im. 
<7o.,  629. 

*&  Answer  SBiriNa  up  Matter  of  Law  ls  Bad  on  Demurrer,  at  oommoa 
law,  and  under  the  Indiana  code.    Kern  v.  Haderigg^  360. 

C  Where  Complainant  is  Entitled  to  Full  Knowledge  of  the  amount 
of  collaterals  in  the  hands  of  the  defendants  and  a  detailed  statement  oC 
their  condition,  and  the  answer  fails  to  ^dve  such  statement,  an  objection 
to  its  sufficiency  must  be  sustained.     Keighler  v.  Savage  Hfg.  Co.%  dOOl 

7.  Answer  of  Defendant  to  Interrogatories  Propounded  bt  PLAcrnir 

has  the  effect  of  a  deposition.     Short  v.  Tinsley,  482. 

8.  Motion  to  Amend  after  Nonsuit  Granted,  but  before  It  a  Ehteekd^ 

SHOULD  BE  Granted.    Phillips  v.  Brigham,  227. 

9*  Nonsuit  should  not  be  Awarded  if  Evidence  is  Sufficient  to  Autboi^ 
IZB  Verdict  for  the  plaintiff,  though  it  may  not  be  suffioient  to  reqvirt 
it    IcL 

IOl  Argument  of  Ck>uNSBL  mat  be  Arrested  by  Court,  where  thero  is  no 
evidence  to  support  the  argument  Dosier  v.  Brown,  157. 
11.  Omission  of  Word  *'not"  in  Averment  of  Non-payment  is  Cubed  bt 
Statute  of  Jeofails;  and  even  if  it  were  not,  the  dedaiation  would  be 
held  good,  where  it  is  apparent  from  the  language  used  that  tho  omisnoB 
was  a  mere  clerical  error.    Baldwin  v.  Banks,  249. 

12.  Great  Strictness  and  Certainty  are  Required  in  ex  Parte  Peo< 
OEEDINQS  without  personal  service  on  defendants.    Porter  v.  Byme^  309L 

IdL  Variance  between  Names  in  Summons  and  Declaration  is  Mais- 
rial,  when  the  summons  is  against  "  Schoonhoven  "  and  the  declaration 
is  against  "  Schoonover;"  the  names  are  not  the  same  in  sound.  S^oom- 
hoven  V.  Oott,  247. 

14  Entry  of  Motion  to  Quash  Writ  or  Dismiss  Suit  is  not  Such  Ap- 
pearance AS  Waives  Variance  between  the  writ  and  the  dedaratioa. 
Id. 

1&  Court  of  General  JuRisDirTTON  is  Presumed  to  have  Complied  witr 
.^  rii  Ciiszii::;^  Special  Term,  when  the  statute  authorizes  the  judge 
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to  call »  special  term  of  court  in  vacation,  and  the  record  ahows  that  the 
court  convened  "  in  pursaance  of  the  order  of  the  judge  of  said  conrt^ 
heretofore  made  and  entered  of  record/'  Cw>k  v.  SJnlton,  250. 
UL  Adjournmbnt  of  Court  oyer  Two  Datb  is  not  Such  Irrioularitt 
A8  Brndbrs  its  Prggxsdinos  Void,  the  power  to  adjourn  for  short  timea 
beiug  left  to  the  aoxmd  discretion  of  the  court,  acting  with  a  view  to  the 
dispatch  of  business  and  the  administration  of  justice.    Id, 

17.  RiFUSAL  TO  GONTINUB  TOR  AnSWXR  TO  InTSRROOATORIES  »  HOT  EBROR, 

where  they  have  been  filed  with  a  pleading  and  so  framed  as  to  elicit 
eTidenoe  to  sustain  certain  paragraphs  of  such  pleading;  if  a  demurrer 
to  those  paragraphs  has  been  sustained,  and  responsive  answers  to  the 
questions  cannot  be  properly  admitted  as  evidence  under  other  issuea 
raised  by  the  pleading.  If,  however,  the  paragraphs  demurred  to  be 
sufficient,  the  demurrer  ought  to  be  overruled  as  to  ihem,  and  the  cause 
continued,  if  necessary,  to  obtain  an  answer  to  the  intenrogatoriea. 
Bwift  V.  ElUuwrth,  316. 

18.  AvERMXNTS  m  Answxr  MUST  BS  SUPPORTED  BT  Proop,  where  the  mat- 
ter set  up  is  new,  or  where  it  is  not  responsive  to  the  allegations  in  the 
bOL    Leach  v.  Fobes,  732. 

19l  OBjBonoN  icuar  be  Made  when  Evidbnob  is  Oprred.  Parke  v. 
Foiter,  221. 

SOL  Instruction  Assuxino  Fact  Which  should  be  Left  to  DETEBMizrA- 
TiON  OF  JuRT  IS  ERRONEOUS.     T^^^rV.  Stoops,  341. 

21.  Judge  is  not  Bound  to  Give  Instruotions  upon  Ant  Point  not 
Fairly  Arising  upon  the  evidence  adduced  in  the  case.  Brown  v. 
imua,  49. 

22.  iNBTRUOnONS  NOT  BaSED  ON  EVIDENOE  SHOULD  NOT  BE  GlVEN.      CMcagO 

etc  R.  B.  Go.  V.  George,  239. 

S3.  iNffTRUOnON  AS  TO  MATTER  OONOERNINO  WhIOH  THERE  WAS  NO  BVIBENOI 

is  properly  refused.    AbboU  v.  Gateh,  635. 
S4.  Instruction  is  Proferlt  Befused  when  there  is  not  the  least  particle^ 
evidence  in  the  case  to  support  it     HoeUy  v.  Brooke,  202L 

25.  iNBTBUcmoNS  NOT  SUPPORTED  BT  EVIDENCE  should  not  be  given.  Andf 
V.  Bodman,  628. 

26.  iNBTRUonoN  Predicating  Plaintiff's  Bight  to  Bbooteb  on  Htpotr- 
BSis  of  the  prayer,  and  overlooking  material  evidence  in  the  case  in  his 
&vor,  should  be  refused.    Id, 

27.  Instruction  Based  upon  Evidence  Incompetent,  but  Unobjected  to^ 
is  not  Erroneous,  as  when  it  is  based  upon  a  record  to  which  a  par^ 
to  the  suit  was  not  a  party.    Parke  v.  Foster,  221. 

28.  iNSTRUcnoN  Placing  Construchon  on  Contract  at  Variance  with 
its  plain  meaning  must  be  refused.    Benson  v.  Atwood,  611. 

20.  Erroneous  Instruction  hat  be  Cured  bt  Correct  AocouPANTiNa 
Ones.    Id, 

SOl  It  IS  NO  OBJEcnoN  to  Charge  asked  for  by  party  that  he  aaks  for  less 
than  he  is  entitled  to  upon  the  facta  submitted  to  the  jury.  TrUber  v. 
Knabe,  eXfJ, 

9L  Head-note  to  Reported  Decision  is  not  Law,  except  so  far  as  it  la 
warranted  by  the  judgment  of  the  court  upon  the  facts  of  the  case;  and  it 
is  not  error  for  the  court  so  to  remark  in  the  hearing  of  the  jury  whila 
counsel  is  reading  the  head-note  of  a  case.     Denham  v.  Holeman,  198. 
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tl  Tisvaa  or  Ooirsr,  Jjdkm  Voonrr  or  Jmr,  oamo*  be 


•djodge  the  loflfawfnry  «f  aa 

Mm  AnsAb  Lob  rrov  Qranoxs  or  Law,  ^pavmi  on  tho  raootd,  m  eun 
UBpoang  final  ftnd  poultiai;  and  vbere  such  osm  ia  ihmittwd  to  tto 
ooart  bdov  vptm  aa  agreed  atalemflnt  of  f^ta,  aa  a{ipeal  will  lie,  beeaoaa 
the  effect  of  eadi  atataniiit  ia  to  plaoe  the  fade  on  leoocd  aa  pari  thereof 
oa  whidi  the  ooert  deoidea  aa  ia  caae  of  denuiiTar.    KeUer  ▼.  &aie,  fiML 

ML  Hakvlahp  Act  or  1828^  CflLARsa  117,  doea  not  apply  to 

laetinMa  ia  aneit  of  jadgaent,  aor  oaaea  aabmitted  vpoa  agreed 
MBtaol&ot    IdL 

ML  Arvmai.  dom  vqv  Lib  xh  Casb  or  Jouimkiit  st  ComaasiQir  withoal 
dcauuier,  modoa  ia  anert  of  jadgmmt,  or  agreed  atatnoiant  of  faoti  ia 
the  inferior  ooart,  and  where  the  qaeatioa  to  be  decided  doaa  not^tpeer 
apoB  the  reeord.    JdL 

S7.  Tm  AHD  CiaonaEjjRsn  or  Sninv o  Ezcbriohs  ia  a  matter  nader  the 
eoatral  of  the  inteior  oonrt^  whoee  ruling  cannot  be  reriaed  am  mppmL 
Amin  r.  jtodaww,  G28L 

Ml  BaaoBi  Rslcbd  uroa  io  Rirana  Judgmbut  should  bb  Sfbcuxly 
AmOHBis  and  no  general  atatonMnt  inTolving  oenanra  of  the  ooort  try- 
ing the  canae  can  be  tolerated.    Middgam  8.  etc.R.  JELCo.  ▼.  Da^^  27& 

M.  OOUBBBL  B  BOT  JoSimBD    IB    RbLTTBO    OB    StATBICBBTS    OF  OPPOSIBa 

OouBSBL  aa  to  the  oontenta  of  a  bill  of  ezoeptiona  praaented  to  him  for 
hia  aeknowiedgment  of  aernoe,  and  eqnity  will  not  reUere  against  tiie 
oonaaqnenoea  thereoL    The  bill  oogiht  to  have  been  examined.    Bigb^  ▼• 
PoweO,  16a. 
dO.  Waivbb  of  Ebbobs  Ajhobbd  xb  RBoaBi>  most  bb  Atailbd  or  mb  Hb- 

VBHSB  BT  PlSA.     Id, 
4L  MbBB  StATBHBBT  or  SUFBBMB  COUBT  DUBIBO  AbOUKBRT  BBIOBB  It  GAB- 

BOT  Sbttlb  Law,  nor  entitle  a  party  to  aa  equity,  when  there  ia  aoae 
without  it,  and  the  atatement  xb  not  anstained  by  the  law.     Id, 

4SL  Pabtt  Jonmro  ib  Issvb  ob  Assiobmbbt  or  Ebbob  thbouoh  Mibbbpbb- 
OBTAXioKa  or  Advbbsabt  ought  to  Show  It  to  Ck>UBZ,  and  more 
to  withdraw  the  joinder,  and  aaggest  a  dimination  of  the  record.    Id. 

4Sb  Qbjbouob  to  RaauLABiTr  or  Pbocbbdinqs,  so  Fab  ab  Apfbababob  or 
AnoBBBT  IS  Ck>BOBBBBD,  cannot  be  taken  by  party  oa  appeal  after  tiie 
attorney  who  made  a  atipnlation  ia  anticipation  of  the  aoit  faaa  iq^peared 
to  the  action,  and  the  ooort  below  by  rendering  jadgmoxt  baa  recognised 
his  ri^t  to  appear,  and  the  party  himself  by  paying  a  portioa  of  the 
Jndgment  so  rendered  against  bun,  and  by  entering  into  a  written  agree- 
ment for  the  deliTery  of  property  to  aatiafy^  the  exeention  theceon,  haa 
TCcogniaed  the  ri^t  of  the  attoiaey  to  appear  for  him.    H^gkrwum  t. 

il  iBAcmoB  OB  PBO]a880BTKQTB,ArPBiJjkTBOouBT  MUST  Pbbbumb,  where 
reeord  doee  not  diwsloee  what  testimony  waa  offered  in  the  ooort  below, 
that  the  evidence  waa  suffioient  to  snstain  the  jadgment,  and  the  ooort 
cannot  preeome  that  the  note  waa  not  prodnoed  on  the  triaL    Id, 

4&  JUDQMBHT  WILL  BB  BbVBBSBD  OB  EXOBFTIOBS  or  PaBTT  APTSAUBO  OBLT, 

though  in  finally  disposing  of  the  ease  the  ooort  may  look  to  the  raliqg  ef 
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Hm  oooit  ImIow  o&  thoM  tend«red  by  tlw  sppellea  Bmtem  t.  Aiwood, 
611. 

46.  Wh«e»  ApPBLiJarroAinffOTBMBj»iKiriTKDBTAiroTHKBTBiAi»  thajndg- 
meiit  will  not  be  rerened.    Id. 

47.  Atpkllatb  Goubt  will  Dxoedb  Qubstzon  of  Amouht  aitb  Lbt  JimoMiHT 
QtASUf  instoftd  of  granting  new  trial,  where  the  error  is  as  to  a  meremat- 
ter  ot  figoresy  on  written  evidence  that  would  not  be  submitted  to  the 
jury.    Id, 

See  AcnorOT,  2;  Attaghicbiits,  3;  Banks  and  BAmcnro,  8,  0;  CtoBPOSATiosrs, 
22&  CBnnNAL  Law;  Damaobs,  9;  Ejiotment;  Equit7;  Byidskob;  Fraud, 
9;  Guardian  akd  Ward,  2;  Uombstxads,  8;  Ivtavct;  JuDOMSzrrsi 
JuRT  AHD  Jurors;  Losl,  4;  Lis  Pbndehs;  Mortoaos,  i;  Nrqotiablr 
InERUiOENTS,  9,  19-23;  Nxw  Trial;  Nuiaanob;  PARxmotSBiF,  2;  PooB- 
LAWB,  2,  3;  Slaitdxr,  10-13;  Statutr  of  LnciTAiioxm  2;  Tbi8F1«| 
VjDnMR  AKD  VxffDXB,  6,  6;  Wills,  8;  Wmnnan. 

PLEAS. 
8m  Fraud^  9;  Krooiiarlr  Instrumxnts,  21;  PLEADora-  and  PRAonca 

POISONING. 
See  Grimikal  Law,  58-60l 

POLICIES. 
See  Insuranodb— FiRRr  Lmt  Mabinr;  Nbootxabli  Lhtrumuxi,  6, 7. 

POOR-LAWa 

1.    KiNDRXD  BT  OONSANOUINTIT  OF  SUFFIOIBNT  ABILITT  TO  OOBTRIBUTB  TO 

Support  of  Paupbrs  are  required  by  statute  to  do  so,  but  saoh  statute 
does  not  embraoe  within  its  provisions  the  support  of  an  illegitimate  child 
who  has  become  chargeable  as  a  pauper.    Evrath  t.  Fierce,  555. 

2.  Complaint  Sbttino  Forth  that  Child  had  bbbn  Supported  bt  Com* 
PLAINANT  Town  as  Pauper,  since  a  certain  day  named  therein,  suiB- 
eiently  alleges  that  the  town  had  incurred  expense.    Id, 

Sl  OoiiFLAiNT  Signed  and  Made  bt  Attornbt  in  Behalf  of  Town,  to  re- 
oover  charge  for  support  of  pauper,  is  sufficient.    Id. 

POSSESSION. 

AoKNOWLBDOMENr  OF  ANOTHER'S  Tttlb  OR  Attornicbet  to  him  by  a  par^ 
in  honajtde  possession  ha  not  shown  by  evidence  that,  when  informed  that 
sndh  other  person  owned  the  land,  the  party  in  possession  said  he  always 
thought  he  himself  owned  it,  but  authorized  his  informant  to  buy  it  for 
him  for  a  oertain  sum  if  the  other  party  owned  it  Wateon  r.  Tindal, 
142. 

8m  Adtxbsb  Pobsbsion;  Co-tenanot;  Covenants,  I;  Cbiminal  Law,  S3- 
86;  Eyidbnob,  23;  Ezeoutions,  15;  Fraudulbrt  CowxrANOBB^  S;  4^  5; 
Husband  and  Wife,  2;  Notige,  2;  Shippzno*  1-8;  Spbodio  Prr- 
fobmanob;  Taxation,  9. 

POST-OFFICEa 

Ho  LiQAL  FRBRUicFnoN  Arhbs  frok  Proof  of  Dbfosit  in  Pobv-offiob 
OF  Lbttbr  properly  addressed  to  party,  and  en  whioli  neosiiary  postage 
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had  been  ptid*  that  it  oame  into  the  poowMioii  of  tluB  penoa  to 

WM  addrwied,  so  at  to  make  socondaiy  evidoooe  of  to  oottt<nt»  admbi 

dUtk    AsMMM  T.  Matey  ^  527. 

PRACTICE. 
Sao  PtAADoro  ahd  PRionoi. 

PREBilUM. 
-     Baa  FB4in^  11,  12;  Wirrasn^  IL 

PRESCRIPTION. 

I 

flaa  ^mauok  FnawimcMr;  EASKman,  2;  PATion;  3;  lAzaao^ft 

PRESENTMENT. 

Saa  CuMDiAb  Law,  11-15;  Niootiabli  lHsxBU]iiHS^.lVtt 

i 

PRESIDENTS. 
Saa  OoafOEAXioHB,  13;  NnofiiABLi  laamnDanDi^  7« 

PR£SUMPTI02ia 

Baa  AnvAiJ}  OasTEAon,  8,  23;  CoRFOKAnoim,  18;  Sfiuuiij^  1«  1^  III 
InAnrTt  S-5|  JuiMnaim,  9;  Nmotzabu  IvaisDioarBi^  S|  Faxmbi^ 
S|  PlAADnm  AJTD  PRAioncE,  15,  44;  PoaT-oiBOBii  Plam  Owiii^ 
S}  BmhtdTOi  6^  7}  TAXAiioir,  9;  Totuipikb^  a. 

PRINCIPAL  AND  AQSNT. 
Seo  AonroT. 

PRIORITY. 
BaaPAXnriBSHip,  5,  6;  Tsusr  DaB%  IL 

PRIVATE  CARRIER& 
Sao  CoMKON  OAaarnr<%  4^ 

PRIVILEOK 
Baa  Ateaohmbnts,  8;  Pnooom,  1,  % 

PRIYILEQE  OF  WrTNESSESL 
Sea  WiTKXSSBS,  8,  9. 

PROBATE  COURTa 
L  Coma  ov  Obdivabt  is  Coubt  of  Gsnibal  JuBnonoinnr  in  Gaoiglk 
B%A  T.  Lindiey^  117. 

&  FaCXS  CONTXRBDrO    JURISDIOTION    ON    CoURT    OF  ObDIVAXT  10  AFVOnV 

QuAXDiAN  NBXD  VOT  Afpkab  CO  the  face  of  the  prooeedinga  to  nadar 
an  exemplifioation  of  tnch  appointment  competent  evidence;  and  aoeh 
azomplifioation  need  not  show  that  the  ward  resided  on  or  had  proporlrf  te 
fho  nonnty,  bat  that  will  be  presumed  in  aid  of  the  Juriadiotion.    At 
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k  QmLura'  CouBT  is  Onz  or  LncrnED  JvRisDianov,  bat  in  Maryland  .it  if 
authorised  to  take  probate  of  willa  diapoaing  of  real  and  p<»»'M^^  P^op" 
erty.    Michael  r.  Baker,  593. 

See  MARRTin)  Women,  7;  Wills,  IS. 

PROCESS. 

L  TMTfiLEQM  nr  Bssnor  to  Plaok  of  servioe  of  attachment  prooass  doea  aol 
aToid  it,  as  where  it  waa  served  on  a  member  of  one  of  the  ooonoOa  of 
Baltimore  in  the  conncil-Ghamber.    Peters  y.  League,  622. 

%  SxBTios  OF  Process  on  Privileoed  Pebsok  is  not  void;  it  is  treated  aa  an 
irr^gnlarity,  which  may  be  waived.     Id, 

%,  SxBTiOB  BT  PnBLiOATiON.<^In  case  of  service  by  pnblioation,  in  addition 
to  the  publication,  the  law  requires  proof  that  a  oopy  of  the  petition 
and  notice  be  directed  to  the  defendant  through  the  post-office^  at  his 
Qsnal  place  of  residence,  or  that  such  place  of  residence  is  unknown  to 
plaintiff,  who,  after  reasonable  diligence,  oould  not  ascertain  the  samei 
and  it  is  error  to  enter  a  judgment  by  default  until  such  proof  has  been 
madeu     McGahen  v,  Carr,  421. 

4  In  Oasb  of  Ssrvicx  bt  Publication,  Proof  that  Goft  of  Petition  and 
KonoB  WAS  Mailed  to  Defendant  at  his  usual  place  of  reBidance»  or 
that  such  place  of  residence  is  unknown,  is  a  jurisdictional  fact,  upon 
which,  by  the  statute,  the  power  of  the  court  to  act  is  made  to  depend, 
and  should  appear  of  record  in  the  case.  Without  such  proof,  no  de- 
fault can  be  legally  entered.     Id. 

5,  BxETiOB  BT  PuBUGATioN— When  Recital  in  Dbcrsb  not  Sufficuuit  to 
Sstabush. — ^A  decree  entered  upon  default  in  a  case  in  which  serrica 
was  made  by  publication,  which  recites  that  it  was  made  to  appear  to 
the  court  that  the  defendant  has  been  served  with  notice  of  the  pen- 
dency of  said  action,  is  not  oondusive  of  such  service.  The  record  must 
show  that  in  addition  to  the  publication  a  copy  of  the  petition  and  notico 
had  been  sent  by  audi  to  the  defendant  at  his  usual  place  of  residence, 
or  that  the  same  was  unknown;  or  the  decree  itself  must  redte  and  ahov 
affizmatively  that  such  copies  were  mailed.    Id, 

C  FKbson  Skrvino  Notice  must  Set  out  nr  his  Return  of  Sebviob  All 
Acts  Donb  bt  Him,  so  that  the  court  may  judge  of  the  sufficiency  d 
the  service.  A  return  that  the  notice  was  served,  or  duly  served,  is  ia« 
suffioiant    Bodgee  v.  Hodges,  388. 

Soe  Aixachmbnts;  Constitutional  Law,  5;  Shbbofs. 

PROSECUTION. 
See  Criminal  Law,  3* 

PROMISSORY  NOTEa 
Bee  Negotiable  Instruments. 

PROSTITUTION. 
See  Criminal  Law,  1,  37-3% 

PROTEST. 
See  Suifping,  18. 
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PUBLICATION. 
See  P&OGBS,  S-4S. 

FUBUO  OORFOBATION& 
Bee  CoKPo&iLTioNs,  25-29. 

PUBLIC  POLICY. 
flee  OoaTEAcn.  14;  Dbxds,  5,  7:  iNSUEAiroK— Lm,  2;  SBOiffii^  %  t, 

PUNITIVE  DAMAGES. 
See  Slandol 

m 

QUANTUM  MERUIT. 
See  CoBTRAOia»  17. 

QUESTIONS  OF  LAW  AND  FACT. 
Bm  Vamaqm,  8;  ImnuLMOB— MAiuin^  5-7;  Jubt  abd  JoaoBip  fl|  IKm^ 

tASCESf  5;  Bales,  1;  Taxation,  9l 

QUITCLAIM  DEEDS. 
See  Dkkds,  3. 

RAILROADa 

L  AOBanCDT  BT  RAn.BOAD  OOMPAKT  to  LoGATB  RAn.B04T>  TBBOOWi  Oatt 

iUTD  TO  Cboss  SnuuM  NoBTH  OF  Cb^tazk  Stbbbt,  requine  the  ooa- 
pany  to  otobs  that  stream  where  a  northerly  line  from  nid  street  would 
intersect  it  It  is  not  necessary  to  cress  in  the  city  iinleM  raoh  line 
strikes  the  riyer  within  the  ci^.    New  Albany  Jb8»  R,  B,Oik  t.  M> 

Oarmkk  337. 
2L  RiUBOAD  CoMPAirr  is  Liablb  iob  Nbguoeht  Acts  of  CoBtBiaxoBS  en- 

gi^ged  in  constmcting  its  road.     Chicago  etc,  R,  R.  Co,  y.  McOagHkp,  285. 
&  RiUBOAD  CoMPANiKB  MUST  Maxx  Pbopeb  Bboulatiorb  for  tiba  Tfuudag 

of  trains  and  conform  to  them,  or  be  responsible  for  all  oooaeqiienoML 

Chicago  etc  R.  R,  Co,  ▼.  Oeotye,  239. 
4  lUn.B0AT)  CoupAVT  n  kot  Liablb  vndsb  Ikbiana  Statutb  or  1861^  a 

93;  p^  113,  for  injury  to  stock  reeolting  from  fin^t  at  their  oan,  wbare 

the  injured  animala  had  not  been  tonched  by  any  oar,  looomotiFe^  or  oUmt 

eairiage  Vim^g«g  to  the  company.    Peru  A  Ind.  R.  R.  Co,  t.  HaaktUt 

835. 
t*  it^tT.»nAT^  CoKFAinr  IS  Liablb  fob  Injitbib  bt  ns  Biroim  lo  Oaxtu 

straying  at  large  through  the  land  of  a  struiger  npon  its  road,  vndsr  a 

statate  requiring  it  to  goard  the  sides  of  its  track  by  lenoea  and  oalila* 

guards,  if  the  injury  is  solely  the  result  of  the  company's  negllginoe  in 

not  placing  and  keeimig  such  fences  and  guards  where  needfuL    Brwm 

▼.  Prwidmee  etc  R.  R,  Co,,  736. 
8.  Whbthib  Railboad  C jMPAinr  is  Liablb  fob  Imjubibb  to  Oatilb  Snur- 

nra  ox  ns  Tback,  in  cases  where  the  owner's  ne^^Jgenoe  eootnbated  to 

the  injniy,  ^uofre.    Id. 
7.  Bailboad  Comfant  is  Liabls  fob  NEauoBNTLT  EiLLDRi  CAsnA  wbk^ 

being  at  huge  without  the  fault  of  their  owner  go  upon  its  track,  altlKN^ 
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they  f  Iwhnlnrily  treepaMwrt  cm  its  roud.  The  owner  does  not  forfeit 
Ue  oattle  beoaoae  they  itray  aw»y,  and  the  oomxiany,  in  remoying  them 
from  its  tnokf  is  bound  to  exercise  pmdenoe  and  reasonable  care,  and  baa 
no  right  to  nse  force  that  is  exoessiye,  barbarons»  or  nnneceasarily  do* 
stmotiTe.    ItiMl  v.  N.  Y.  etc.  R.  R.  Co.,  78. 

8L  Rahboad  Ck>MPAinr  should  Proyidb  Suitabui  Wamxoq  or  Danoib 
AX  OoMMON  BotAD  Orossino,  BO  as  to  prevent  injury  to  others  as  far  aa 
possible;  bat  this  dnty  on  the  raiboad  company's  part  will  not  Justify  the 
omission  of  any  proper  aot  of  yigilanoe  to  avoid  a  collision  by  a  person 
using  snob  crossing,  which  he  mnst  know  to  be  a  place  of  danger;  and  if 
be  is  negligent,  he  mnst  suffer  the  conseqnenoe,  nnless  the  railroad  com- 
pany has  been  guilty  of  negligence  more  gross  and  willful  than  his 
own.     Chicago  AR,  L  R.  R.  Co.  v.  SUll,  236. 

f .  P08ITIVB  EviDENCx  OF  Facts,  a3  that  Hkad-liobt  was  BmuriNO,  cm 
THAT  Bill  ob  Whistlb  was  Soitndino,  is  entitled  to  more  weight  than 
wonld  negative  evidence  aa  to  such  facts  deserve.    Id, 

IQl  Pbbson  Crossing  Railroad  Track  is  Goiltt  or  Nbglioeivcb,  such  sa 
will  prevent  his  recovery  for  injuries,  where  he  could  have  seen  the  cars 
approach,  but  turned  his  back  to  the  direction  in  which  they  were  com- 
ing, and  had  his  ears  so  bandaged  that  he  could  not  hear,  unless  he  can 
prove  a  greater  degree  of  negligence  on  the  part  of  the  railroad  com- 
pany.   Id. 

11.  Railroad  Company  has  No  Power  to  Lease  its  Road  so  as  to  relieve 
itself  from  liability  for  the  non-performance  of  duties  devolving  upon  it, 
in  the  absence  of  legislative  authority,  express  or  implied.  Ohio  etc  R, 
R.  Co.  V.  Dunbar,  291. 

12L  In  Action  for  Ixjitries  Caused  by  Collision  between  Railroad 
Cabs  of  different  companies  running  on  the  same  track,  where  a  question 
arises  as  to  which  road  is  in  fault,  the  running  time  of  the  trains  may  be 
shown  by  other  proof  than  the  time-table  of  the  companies.  Chicago  etc 
R.  R*  Co.  V.  Oeorge,  239. 

SsdAoxNOT,  1;  Bonds;  Bridges;  Common  Carriers,  9,  14-17,  24;  CoNsn- 
TcmoNAL  Law,  6,.  Corporations,  S-3,  10-12;  Elections. 

RATIFICATION. 
8st  AoiBOTy  10;^  EviDBNCB,  20;  Landlord  and  Tenant,  2;  PABTNBBSHiFy 

12. 

REAL  ESTATE. 
8st  Adtbbsb  PoflBBSSXON;  Atttachments,  6;  Executions,  5-7, 13-16;  Fbaud^ 
6;  Guardian  ai^d  Ward;  Homesteads;  Husband  and  Wife;  Judo- 
Moam,  17, 18;  Landlobd  and  Tenant;  Notice,  2;  Pabtnxbship,  8-12| 
Sracmo  Pbbiobmancs;  Vbndob  and  Vendeb. 

RECEIPTS. 
SseBAnjinnEi^  1|  Ownuon,  1,  2;  EvidxncBi  14^  15l  Nmooabu  lano* 

MBNTS,25. 

RECITALS. 
See  Taxation,  8. 
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RECLAMATION. 
See  Watxboovbsib. 

RECORDa 
Bm  SfDnroi^  S-^;  Szxcutobs  and  ADiain8TRATou»  1|  Jvmobri^  %  9$ 

Kkw  Tual;  FBoc«sa»  4;  TAXAnoH,  7«  11»  UL 

RECOUPMENT. 
See  Damaosb,  1. 

REDEMPTION. 
Bm  XnoonoHS,  10, 11;  MoBxoAon^  10^  lU 

BSFORMATION  OF  CONTRACTS. 
See  MiwiTED  WoMBf ,  9, 

REGXTLATIONS 
BmUuiMOJJM,  3;  Tblbobafh  COMPAVmL 

RELATION. 
8e«  DsxDB,  8;  Lis  Fksdkml 

REMEDIES. 
See  CoHSTirunoKAL  Law,  S. 

RENT. 
See  MonoAon,  11;  Exxoonoxm  Si  i^  li* 

REPAIRS. 
BmLumtuoiKD  aitd  Tivamt,  I;  NBauosiroi,  3;  SKirriii^f-)^ 

REPEALS. 
Bm  OojiwiTUtiaBrAL  Law,  9;  CRDcnrAL  Law,  21,  23;  SrAfvnfl^  4 1^ 

REPLEVIN. 

ArnOL  JuDGMEiiT  or  Ripibvih  aoadtst  DxTEKDAifT,  Hi  OAmroT  Sub  ovff 
ANOfHXB  Wbit  of  replevin  to  prevent  execation  agunet  himeelf,  and  le 
proeore  a  reatoration  of  the  property  to  himeelf ;  and  if  tnch  aeoond  will 
la  laaaed,  the  oonrt  will,  on  application,  anpersede  the  writ  if  it  be  not  ie> 
tamed,  or  will  aet  it  aaide  aa  irregnlarly  iaaned  if  it  la  retoraed.  THrnm 
▼.  BowdeMf  lOI. 

REPRESENTATIONa 
8m  Aonror,  7-9;  Cukxhal  Law,  31;  ExxccnoKa,  7;  'Bnoavtoam  ar»  A»- 
mxiRRAiOBa,  2;  Fkaitd;  Nbootiablb  Instbumintb,  21;  PUADDra  aib 
PBAonoB,  42;  Saubs,  1,  2;  Vkkdob  and  Vkrdxb,  2. 

REPRESENTATIVES. 
See  ExiouTORS  and  ADioNismATou. 

REPUTATION. 
See  Criminal  Law,  d& 
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BESCISSION  OF  CONTRACia. 
See  CoKTRAcrSy  25. 

RES  GEST^ 
See  Grdokal  Law,  11,  40,  51.  ML 

RESTRAINT  OF  TRADE, 
iee  OcnmuflXB,  11-13,  20;  Damaobb,  7)  I>aB%  H^  % 

RESTRICTIONS. 
See  Djoeds,  4-7;  Equitt,  8b 

RETROSPECTIVE  LAWS. 
See  OozranTUTioNAL  Law,  8b 

RETURN. 
See  EZXCUT.ONS,  6;  Pboobs,  8. 

REVERSAL. 
OmmrAL  Law,  22;  23;  EzxcunoNs,  14,  15;  MaBiOAff0»  9;  PuADDra 

AUD  Pragticb,  45-47. 

JtEVIVAL  OF  ACTIONa 
See  Fraud,  la 

REVOCATION. 
See  Wills,  4 

ROADa 
See  Railboass,  Tubstikeb. 

SALEa 

I.  fisruBnriATioN  Madb  bt  Vbndob  at  Tna  or  Salb  bbsfbotino  Kihb, 
QoALiTT,  OB  Condition  of  the  thing  sold,  npon  which  he  intends  that 
the  vendee  ahell  rely,  and  npon  which  he  does  rely  in  making  the  par- 
ofaaee,  amonnts  to  a  warranty.  Bat  if  the  vendor  merely  intends  to 
express  an  opinion  or  belief  upon  the  matter,  and  not  to  make  an  affirma- 
tion of  a  faot»  the  statement  will  not  amount  to  a  warranty.  And  when 
a  doabt  exists  upon  the  evidence,  whether  the  vendor  intended  to  assert 
a  fact,  or  merely  to  express  an  opinion  or  belief,  the  decision  of  the 
qnestum  must  be  left  to  the  jnry.    Lamme  v.  Oregg,  489. 

t»  AniRifATiON  THAT  Jack  IS  GooD  AND  SuBB  FoAL-oxTTBB,  made  at  the 
time  of  the  sale^  is  such  a  representation  of  fact  as  amonnts  to  a  war- 
ranty.   Id. 

S.  Oabh  Salb  Bbars  Intbrest  fbou  Datb  thebbof,  though  Dat  of  Pat« 
MBMT  BB  PooTPONED  until  the  happening  of  some  future  event.    Parbe  v. 

6ee  Aoxnot,  3,  5-8;  Bailments,  4;   Contbacts,  15,  1<S,  2G$  Daxaobb,  6t 

XtZBOOTOBS  AND  ADMINISTRATORS,   2;    GUARDIAN  AND  WaBD;    STATDTB 

of  Ldotationb,  2;  Taxation;  Trust  Deeds,  9;  Vbndob  and  Vbndb& 
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SATISFACnOK. 

9m  JVHOMMMTB,  16-18;  MOBTOAOH^  7t  9|  F 

SAVINQS  BANK& 
See  B4VKfl  avd  BAXKao, 

SEALa 
flee  OoiiTEAoni  3;  Ck>BPORAXiomi^  15-18). 

8E00NDARY  EVIDENCE. 
See  BvxDvrcs,  10,  11;  Posv-oifiCML 

BEDUCnON. 

L  Whku  Femuji  hab  bkxit  Skduckd  whilb  Minob,  bkb  Fathxb  bai 
Rzaar  or  AcnoN  fob  Such  SsDucnoK  after  she  atfcuiui  her  majoiitf • 
Thie  light  of  action  is  not  taken  away  or  negatived  by  the  proviaion  ol 
the  atatnte  which  gives  to  an  onmanied  female  the  right  to  proaecnte  an 
action  for  her  own  sednction.    Stevenson  v.  Belknap,  392. 

f^  SiDUonoH — Exemplary  Damages. — ^Father,  in  an  action  fortheeedno* 
tion  of  his  daughter,  may  recover  exemplary  damages.  This  right  is  not 
affected  by  the  statute  giving  the  daughter  an  action  for  the  ssme  sednc- 
tion, in  which  she  may  recover  damages,  although  it  may  resolt  in  de- 
fendants having  such  exemplary  damages  twice  assessed  against  him  in  a 
civil  suit.     Id, 

t.  In  Casx  of  SEDUcnoN  of  Daughteb,  Injuries  to  Her  and  to  heb 
Father  are  Separate  and  Distinct,  and  there  is  nothing  incompatible 
or  inconsistent  in  the  idea  that  both  grew  out  of  the  same  act  by  defend- 
ant; or,  under  a  statute  ^ving  each  an  action  therefor,  tliat  exemplary 
damages  should  be  allowed  in  each  case.     Id, 

4>  In  Action  for  Seduction  of  Plaintiff's  Daughter,  if  Defkmunt  Vo- 
itbd  her  A3  Suitor,  and  used  arts,  flatteries,  persuasions,  and  promises 
of  nuuriage  to  induce  her  to  have  connection  with  him,  these  facts  may 
be  considered  in  aggravation,  and  to  increase  the  plaintiff's  damages. 
This  evidence  does  not  refer  to  a  promise  of  marriage,  or  a  breach  thereof, 
evidence  of  which  cannot  be  given  in  this  action,  either  as  a  basis  of  it  or 
as  affecting  the  damages.     Id, 

tk  In  Action  bt  Plaintiff  for  Seduction  of  his  Daughter,  He  mat  Givb 
IN  Evidence  Terms  upon  which  defendant  visited  his  house,  and  that 
he  was  paying  his  addresses  to  the  daughter  upon  the  promise,  and  with 
the  intention,  of  marriage.     Id. 

fl.  Plaintiff,  in  Action  for  Seduction  of  his  Daugbtxr,  may  Rbooteb 
Damages  on  Account  of  his  Wounded  Fexunqs,  and  on  aoeoont  of  his 
anxiety  as  the  parent  of  other  children,  whose  morals  may  be  oormpted 
by  the  exampleu    Id. 

7.  Old  Idea  of  Loss  of  SEByiCES,  Which  Lay  at  Foundation  of  Aon>N 
FOB  SiBuanoN,  has  given  way  to  the  more  enlightened  and  refined  viewi 
of  the  social  relation.    Id, 

ib  In  Actions  fob  Seduohon,  Damaobs  abb  Vbbt  Much  m  Ddobxiion  ow 
Juby;  where  the  act  of  aeduotion  is  proved,  all  the  aggravating  eiroans« 
stances  that  follow  come  in  by  way  of  increasing  the  damages.    Id, 
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it  XiOLimiTS  Daiuoiil— Ik  Aonoira  fok  SsDuomnr,  iha  ralM  natkag  to 
dMugM  an  iraty  libenL    It  ii  onlj  vndor  «slnMvdiaaij  di^ 
that  iha  oouri  will  interfere  vpon  that  grooad.    /dL 

8BLF.DEFEN8B. 
flea  CmovAL  hkw,  (MMM^  01. 

SENTENCE. 
See  CBmniAL  Lam,  22;  SSL 

SEPARATE  PBOPEBTY. 

SERVANTa 
Sai  MiflfiB  Aai>  SntTAnii 

SEBVIOB. 
flaa  OiuiiTJTU'iioHikL  L^w^  5|  Pimoml 

SERVrrUDEBL 
See  EAflnmii* 

SET-OFF. 

SHERIFFS. 

Oman  OonmrunD  bt  Law  to  Eimwtm  Paiicii  or  Ooom; 
and  kia  doty,  wbaii  proceea  is  plaoed  in  iiia  banda,  ia  to  exMota  it  with 
the  ntnaoat  expedition,  or  as  soon  after  it  ia  reoeiTed  sa  the  natofo  of  tha 
eaae  will  admit,  and  it  ia  not  in  his  diaoretiffli  whether  to  exsoute  H  or 
not    OoU  T.  Parker^  439. 

9l  A1i^*  ****"'"*  WITH  OB  SsouBirr  Euuutkd  to  Bbebxww  qe  Oihib  Owwwmm 
to  indnoe  him  to  omit  levy  of  writ  or  perf ormanoe  of  other  dnij  will  not 
ptoteot  oflBoer  against  party  at  whose  soit  the  writ  issoed;  and  tha  i^graa 
■Mnt,  being  without  oonsideration  so  far  aa  oonoenw  the  ofl&oer,  cannot  ba 
anf oroed  by  him  or  for  Ua  benefit,  and  ia  alao  Toid  from  oonsideratJona  of 
pablio  policy.    Id, 

ib  Bo!in>  Takxn  bt  Quxobb  to  Ivducb  Him  to  Omit  Lbtt  of  Wbit  ob 
PBKfOBMABOB  OT  OiHBB  DoTT  required  by  law,  being  ^rM  aa  agdnal 
pnUio  polity,  ia  not  anch  a  seouity  aa  plaintiiT  in  tha  wiil^  or  other  par- 
8QB,  by  adopting,  can  render  valid.    Id, 

AxcAflnnomb  0|  Szbodtiobb;  Ibbcbabob— Haunb  h  ^vsr 

JUBOBS,  1. 

SHERIFFS'  DEEDSb 
See  BxBOOTXOBi^  S* 


SHERIFFS'  SAUL 

S^d  EUBUUTlOmL 
^^     A&  nasi  Tsk  LZXI-W 
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smppma 

L  Bttx  or  Bquitt  Anovo  Dklivxbt  of  Poobboov  ov  Vi 
■g^iMtpartol  thaowiMra  in  poMMrion,  bj  tiM  oifaflr  part 
out  oharging  thftt  the  defendants  are  onwillmg  to  emploj  the 
withoat  aTerring  that  the  plaintiflh  seek  the  possession  for  the  porposs^ 
or  with  the  intention  of  employing  her,  and  -withoat  mentioning  an^ 
objeet  whatever  for  which  they  ask  the  possession,  cannot  be  sustained* 
SmUkworih  t.  SmUh,  72. 

ft  Bnx  or  Eqititt  iob  Aooouirr  Bbouobt  bt  Major  Past  of  Owirnts  of 
Vbbbel  against  the  other  joint  owners  mnst  state  the  facts  vpon  which 
the  latter  have  made  themselves  liable  to  render  an  aocoont^  and  the 
refusal  on  their  part  to  do  so;  a  mere  allegation  that  the  deCandants 
have  had  possession  of  the  vessel,  and  that  tfaey  and  the  plajntiflfs  are 
Joint  owners  of  it,  withoat  stating  that  the  defendants  have  received 
more  than  their  proportion  of  the  avails  or  earnings  of  the  veaadt  ^ 
that  they  have  received  any  such  avails  or  earnings,  or  that  tfaegr  hsw 
ever  employed  her  in  any  business  or  manner  whatever,  either  on  ae- 
oonnt  or  for  the  benefit  of  themselves  or  the  phuntifi,  lays  no  foimdatkia 
for  a  bill  of  aooonnt.    /dL 

t.  Iirjuvcnoir  to  Compel  Pabt  of  Ownxbs  in  PossnsiON  of  yiBBi  lo 
Dilxveb'hxb  specifically  to  the  other  part  owners  will  not  be  grsntsd 
by  either  a  court  of  equity  at  admindty,  when  the  bQl  praying  for  sneli 
injunction  contains  no  averment  of  any  injury  meditated  by  the  part 
owners  who  have  possession  of  the  vesseL    IcL 

4  Pabt  Owxkrs  of  Shif8  arx  Tutants  nr  Cukmov,  Holdiho  Dwruior  nor 
Undivtdxd  Iivtibistr;  and  each  is  deemed  the  agent  of  the  others  as  t» 
ordinary  repairs,  employment,  and  business  of  the  ship,  in  absence  of  aqy 
known  dissent.    Elder  v.  Larrabee,  667. 

&  Baoh  Part  Owner  of  Vessel  is,  in  Qeneral,  Liable  in  Soudo  for  coat 
of  making  repairs  or  for  necessaries  actually  snppUed  to  the  vessel  in 
good  faith.    Id, 

8.  AuTHORirr  of  Part  Owner  of  Vessel  to  Bind  his  Co-tenants  THBEXur 
for  necessary  repairs,  though  ordinarily  implied,  is  not  conclusively  pre- 
sumed, bat  is  subject  to  be  modified,  controlled,  or  negatived  by  facts  or 
circumstances  to  the  contrary.     Id, 

1,  Repairs  to  Vessel  in  Homp  Port,  bt  Order  of  One  Part  Ownee,  if 
made  by  person  knowing  who  the  other  owners  are,  will  be  presumed  to 
have  been  made  on  the  credit  of  the  part  owner  employing  him,  if  he  had 
opportunity  to  consult  the  other  owners  but  neglected  to  do  so,  unless  he 
can  show  that  they  all  assented  to  the  repairs;  and  his  remedy  is  against 
the  owner  employing  him  slone,  or  sgainst  the  vessel  itself  by  proceed- 
ings in  rem.     Id, 

S.  Refusal  of  Foreion  Govebnment  to  Permit  Captain  to  Take  Caboo 
does  not  relieve  the  charterers  from  liability  to  the  owners  for  failure  to 
do  so,  where  the  charter-party  fails  to  provide  for  such  a  contingency. 
Beneon  v.  Atwood,  611. 

ib  Damages  For  I^^reiohter's  Faiuno  to  Supply  Caboo  according  to  the 
terms  of  the  charter-party  are  to  be  ascertained  by  the  Jury,  according  to 
the  liberal  principles  of  interpretation  usuaUy  applied  to  commercial  con* 
tracts,  upon  consideration  of  all  the  ciroumstsnoes,  and  of  the  real  injury 
sustained  by  the  owners.    Id. 
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lOi  CSAVTAZir  Who  m  Ukabui  to  Obxahi  Caboo  Ihtkndxd,  on  aooonnt  ol 
hit  toimI  being  ordered  away  by  the  officen  of  the  govemmant,  is  at  lib- 
wtf  to  aot  upon  his  best  judgment  for  the  interest  of  aU  oonoemad,  and 
obtein  a  cargo  at  another  plaoe^    IcL 

IL  DxLAT  nr  Votaox  Cauobd  bt  Failubb  of  Geabtbrxbs  to  fomiali 
<«dfln,  and  by  their  default  in  f umiahing  a  cargo  according  to  the  tenna 
of  the  charter-party*  is  a  proper  snbjeot  of  damages.    Id, 

t%  Ik  EsTDfATDf o  Damaox  fob  Dblat  Ain>  Lobs  ov  Tdob,  the  som  agreed 
upon  as  demnzrage  is  properly  left  to  the  jnry  as  prima  fade  evidenoe. 
Id. 

1&  Lay  Days  Pbotedxd  job  nr  Chabtbb-pabtt  shoold  bo  allowed  a  char- 
terer, who,  failing  to  load  aoooTding  to  the  tenns  of  the  contract,  ia 
sought  to  bo  charged  for  the  extra  time  and  delay  in  obtaining  another 
oarga    Id, 

14.  Sbgond  Ghabtxr-pabtt  Ezboutbd  bt  Owhxb  aiteb  Brxagh  or  Fibst 
does  not  relieve  the  charterer  from  the  oonseqnenoes  flowing  from  their 
breach  of  the  first.    Id, 

1&  TiMX  Consumed  nr  Banronro  Visbbl  Kbabeb  Hqmb  will  not  be  chaiged 
to  the  defendants,  where,  failing  to  obtain  a  cargo  at  the  port  of  destLna* 
tion,  according  to  the  terms  of  the  charter-party,  she  sails  to  another 
port  for  another  cargo.    Id, 

16.  Cost  ov  Adyertisxmxirt  and  Pbotist  made  by  captain,  to  find  out 
who  the  agent  of  the  charterer  is,  is  allowable  in  an  action  for  delay  in  a 
▼oyage  through  the  charterer's  failing  to  have  an  agent  from  whom  tho 
eaptidn  is  to  receiTC  orders,  according  to  the  terms  of  the  charter-party; 
such  cost  is  not  coTcred  by  an  allowance  for  demurrage.    Id, 

17.  Dkbiurbaox  LroLUDBS  Hibb  and  Maintenakob  o7  Cbbw;  and  in  an 
action  for  delay  through  the  owners  having  no  agent  at  the  port  from 
whom  the  captain  can  receive  orders,  where  the  captain  has  to  pay  a 
bonus  to  a  crew,  which  he  discharges  in  consequence,  such  sum  cannot  be 
daimed  in  addition  to  the  demurrag&    Id, 

15.  SzFXNSB  07  HnuNo  Additional  Crbw  and  Pobt  Chabobs  must  Fall 
ON  Chabteber,  where  there  is  no  one  from  whom  the  captain  can  receive 
orders  at  the  port  of  destination,  and  he  is  ordered  away  by  the  govern* 
BBont,  and  sails  for  another  port,  where  he  is  compelled  to  pay  port 
charges,  and  hires  another  crew  at  additional  expense,  in  consequence  of 
his  own  crew  leaving.     Id, 

ISL  Bill  or  Lading  is  Complied  with  bt  Deliyeriko  Two  Thousand  Two 
HuNDBED  AND  SEVENTEEN  BusHELS  OP  CoBN,  if  no  morc  is  shipped, 
where  such  bill  recites  a  shipment  of  and  agreement  to  deliver  two  thou« 
sand  two  htmdred  and  eighty-two  bushels,  more  or  less,  all  to  be  deliv- 
ered, etc,  and  the  master  of  the  vessel  is  entitled  to  freight  on  the 
number  of  bushek  actually  delivered.    Kdley  v.  Bovker,  725. 

See  EviDBiOE,  9;  Insubancb— Mabinb;  Witnbssbb,  12. 

SIGNATURES. 
See  Cbdonal  Law,  6;  Wills,  9,  IS,  14 

SLANDER. 

1.  Imjukt  to  Plaintiff  in  Suit  for  Slander  is  not  Affected  by  Tbuth 
oB  Falsity  op  Facts  and  PRi.trciPLES  which  may  or  may  not  consti* 


868  Indbx. 

tete  an  imposabla  erima  and  an  impoaaUe  laol  Haooa  an  aotiim  te 
alandar  will  lie  for  ohaiging  an  imponibla  erima  and  an  impoMibla  HfoiL. 
Tha  eonit  will  not  aay  that  aaxnal  interoonne  betwenadagand  avoBan 
impoBiabla^  nor  that  if  poosible,  oonoeption  mi^t  not  folknr;  bnt  if 
woieh  oonnactUm  and  oonoeption  are  impoeiible»  it  ia  not  known  to  tiia 
people;  and  the  peoplop  though  boond  to  know  tiie  law,  aie  not  bound  to 
know  phUoeophy  or  the  faoti  and  prindplee  of  aeienoe.  Amuiam  t.  Faai. 
SSL 
^  That  Womajt  was  Called  V^hou  nr  Jwn  d  No  Bzoon  in  an  aetioa 
for  ilander.    Hotlejf  ▼.  Aiooit,  282. 

9.  ICaliob  n  Implzkd  vbom  Sfbakoto  Slavderodb  WoiiNi»  and  that  th^ 
wwe  spoken  in  the  heat  of  paeiion  doea  not  tend  to  rebut  the  aalioe  ttaa 
implied.    Id, 

4.  BVIDIHGI  07  PlCmflABT  ClBCITliaTAHGn  OF  SLAVDlBnt  D  PBOPIB  TO 

u  QivxH  TO  JiTBT,  ao  is  also  eridence  of  his  poeition  and  *»<*»— *<*f  in 
aociety,  and  theoe  may  be  oonaidared  in  estimating  damageiL    /d 

4L  That  Woman  was  QuABmiLSOMB  oon  hot  Amor  mot  Oshssal  Gbax* 
Aorm  for  ohaatity,  nor  ezonae,  nor  in  the  leaat  pilliate^  a  gronndkea 
charge  against  her  of  inoontinenoe.     Id, 

^  WoaD8  Spokbh  nr  Dibparaoimmwt  of  Pkbook's  Okabaoxer  are  to  be 
inteipteted  in  the  seoBe  that  a  perwn  of  ordinaiy  eapactty  would  nndei^ 
stand  them;  the  old  rule,  that  when  snsoeptible  of  two  oonstnietions  thqr 
are  to  be  nnderstood  in  their  milder  sense,  is  exploded.  lAUU  t.  Bariem^ 
219. 

7.  Words  Aotxokablr  pbr  Si  must  Imfutr  Ceiki  ImnoTABLB  ajtd  Pinr« 
nwAWLB  in  a  temporal  oonrt  of  criminal  Jnisdiotion,  or  mnst  ehaige  an 
mf eotioiis  titifiaso     Id, 
&  To  Sat  OF  Person  TEAT  He  18  TmBTEiro  PuFFT  n  AonoEABiA    Id, 
H  Slander  is  not  Jubixfxbd  by  the  oiroomstanoe  that  the  first  haiah  ex- 
pression was  used  by  the  one  slandered.    Id, 

lOl  Tike  when  Slander  was  Sfosjbn,  as  Laid  nr  Deolaration,  a  Imka- 

TBRXAL.     Id» 

V  Deolaratxon  nr  Slander  ALLionro  teat  Deiendant  Called  Pladitiiv 
THiEvnm  PuFFT  is  not  demurrable,  where  it  does  not  appesr  thenin 
that  the  worda  were  naed  in  a  oonneotion  not  impating  a  criminal  ohaige; 
and  if  each  is  the  case,  the  detedant  most  avail  himself  of  it  by  plea  ia 
defense,  unless  it  appears  in  the  plaintiff 'a  evidence  on  the  triaL  JUtffe 
▼.  Barlow^  219. 

12.  Declaration  in  Slander  Allbqino  Words  not  Aoiionablb  except  as 
Aptued  to  Person  and  Cirociistangbb  in  rrferenee  to  whidh  the  words 
were  spoken  should  contain  by  way  of  indncemsnt  psoper  aFermants  to 
admit  proof  of  these  facts.    Id, 

ISL  Orjeohon  that  iNNinnrDO  is  nr  DnjuNoriVE,  nr  that  It  Alleges  In* 

TENTION   TO    OhaROE    BBSnAUTT,    OR    "CrOCB   AOAnRRT  NATURE,*   18 

Intaud;  for  an  inference  expressed  in  the  eoRoquImm  or  innvendo  in  a 
complaint  for  slander,  if  not  ooirect  from  the  words  alleged  to  have  been 
spoken,  cannot  affect  the  sofBdency  of  the  averments  of  the  declaration^ 
This  ii  on  the  groond  that  a  declaration  in  dander  may  besnilioient  with* 
ovt  the  cottoptiMm  or  immendoes,  which,  in  snch  case,  may  be  regsidsd 
as  rarplnaageL    Autman  ▼.  Fao/,  S31. 
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1  A.  PUJIITIVK  AB  WSLL  AE  CoKPSHaATOBT  DaMAOU  MAT  BB  GmDI  CT  AXJOOm 

VOE  8LAin>iB»  where  the  defendant  obtnided  himMlf  into  the  ^fiabMTB 
booae^  and  there  offered  ineolt  to  the  plaintiff'e  wile,  el  tiie  timt  «f 
vtlniag  the  ilender.    Boileif  y.  Brookt,  292. 

SOIK)MT. 
See-C^RiiavAL  Law,  28^  29,  80* 

SOLVENCY. 
See  Fraud,  2-4»  11, 12. 

8PECLAX  DAMAGEa 
See  Damages,  9l 

SPECIE  TERMa 
See  Plsaddi o  and  Fractiob,  1& 

■• 

SPECIFIC  PERFORMANCE. 

1.  In  Cask  or  Pabol  Promise  from  Father  t»  CoiryxT  Rial  EsTAn  io 
HIS  Sov,  if  the  promiae  is  clearly,  definitely,  and  concluslTely  established^ 
and  where  the  son  upon  the  faith  of  it  has  entered  into  possession  and 
made  Talnable  and  permanent  improvements,  it  seems  that  he  may  oom- 
pel  a  specif)  performance  of  the  prom^aci     Moore  t.  Pierson,  409. 

S.  Parol  Promise  ibom  Father  to  Convxt  Real  Estate  to  his  Sox  will 

BE  SPEOmOALLT  ENFORCED  IN  FaYOR  OF  PiTRCHASER    FROM  SON,  when 

it  appears  that  the  father  had  promised  to  convey  said  land  to  the  sonf 
that  the  son  had  thereupon  gone  into  possession,  and  made  large  and 
▼alnable  improvements;  that  the  father  lived  near  by,  and  had  knowledge 
of  sach  possession  and  improvements;  that  the  father  on  several  oocasiona 
declared  his  intention  to  execute  his  promise,  and  always  spoke  of  tha 
land  as  his  son's;  that  the  son  held  the  exclusive  possession  by  himself 
and  ilia  tenants  for  over  twelve  years;  and  where  it  also  appears  that 
while  the  purchaser  was  negotiating  with  the  son  the  purchaser  called 
upon  the  father,  and  that  the  latter  then  promised  to  make  a  deed  of  hie 
legal  title.    Id. 

%  AORMMMEKT  TO  COKYET  LaKD  AND  TRANSFER  SHARES  OF  StOCK  Is  OOe  ol 

wliioh  a  eout  of  equity  wiU  compel  specific  performanoe.  Leach  ▼.  Fbbet^ 
712. 

See  Equitt,  & 

SPECULATIVE  PROFITS. 
See  Damaobs,  2. 

STABBmO. 
See  Criminal  Law,  2B,  2& 

STABLES. 
See  NuiSANCBS,  4,  0. 

STATUTE  OF  FRAUOa 

I,  GknrrBAOfr  by  which  Third  Party  Assumes  and  Manages  Defense  o9 
Smr  is  not  within  the  statute  of  frauds,  as  being  a  promise  to  pay  ths 
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debit  default,  or  miacarriage  of  another;  aor  is  it  Toid  for  maintamnee, 
Ooodtpeed  v.  Fuller,  672. 
IL  OuonrAL  Undkrtakino  is  Created,  and  no  writing  is  neoeaniy, 
a  oreditor  gives  np  a  demand  on  a  debtor  in  consideration  of  a 
hj  the  defendant  to  pay  the  debt;  bnt  there  most  be  an  extingniahnwl 
of  the  first  debt  as  a  consideration  for  the  new  promise.    Andre  t.  Bod- 

See  Contracts,  20;  Fraud,  5;  Liens 

STATUTE  OF  LIMITATIONS. 

L  TlEX   "BETOND  SbAS'^  IN   STATUTE  OW  LlMITATI0N3,   providing  that  tlM 

slatate  shall  not  ran  against  a  person  beyond  the  seas,  is  eqniTslaiii  to 
**  without  the  limits  of  the  state  wherein  the  statnte  is  enacted, "  i>ai- 
ham  y.  Holeman,  IdS. 

%  Where  upon  Sale  ov  DEBnroR's  Peopertt  bt  Trustee  to  Creditor  aa 
agreement  is  shown  that  the  day  of  payment  was  to  be  postponed  nntil 
the  pnrdhaser's  diatribntive  share  of  the  proceeds  of  the  debtor^s  prop- 
srty  ooold  be  ascertained,  in  an  action  for  the  porohase  money  it  is 
proper  to  instmot,  whether  the  pnrchaser's  distribntiye  share  liaa  been 
Moertained  or  not,  that  the  statnte  of  limitations  did  not  begin  to  ran  in 
fisTOr  of  the  pnrchaser  until  the  ascertainment  of  his  share;  and  if  it  hss 
not  been  ascertained,  the  defendant's  remedy  is  to  moTO  for  a  noosait; 
or  blaim  a  verdict  on  the  ground  that  the  suit  was  prematurely  brought; 
the  mere  defense  of  the  statute  of  limitations,  however,  wiU  not  prevent 
the  plaintiflPs  recovery.     Parke  v.  Foster,  221. 

•  AmmriBTEATOB  mat  Retain  Ah ount  of  Claim  Barred  bt  Statute  ov 
Limitations  owed  to  him  by  his  intestate,  even  though  the  sams  was 
barred  at  the  death  of  his  intestate.    Baker  v.  Buih,  103. 

C  ASMINISniATOR  D  NOT  BoUND  TO  PlBAD  STATUTE  OV  LnQTATIONS  agsinst 

a  debt  due  by  his  intestate  to  a  third  person,  nor  against  a  debt  dot 
firam  him  as  administrator  to  himself  in  his  individual  capacity.    Id* 
See  Adybbse  Possession;  Constftutional  Law,  4;  Patment*  S. 

STATUTE. 

L  Doubhul  Statutort  Provisions  Defining  JuKiSDionoB  of  Oouifi 
should  be  intsrpreted  so  as  to  maintain  the  jurisdiction  of  the  kgal  triba- 
nals.    AbboU  v.  Oatch,  635. 

%  When  Rioht  is  Granted,  stthbr  bt  Individual  or  bt  Statoti^  tha 
means  of  securing  the  right  are  also  granted  by  implieatioii.  OamUk  v. 
Cfftune,  1(y7. 

t.  Where  Language  of  Statute  is  Clear  and  Plain,  Ooubitb  oannot  Con* 
siDER  Consequences  in  construing  it  so  as  to  give  it  a  constmotioB  dif* 
ferent  from  its  natural  and  obvious  meaning.    Cojln  v.  Rich,  659. 

4.  Where  Statute  is  repealed  and  Re-enacted,  with  some  chanob,  at 
the  same  time,  both  statutes  may  be  considered  together  in  giving  a  con- 
struction to  the  latter,  but  the  act  repealed  has  no  force  except  so  &r  as 
it  is  continued  in  force  by  saving  clauses  and  exceptions.    Id, 

iL  Repeal  of  Statute  on  Given  Subject  is  Properlt  Connbotsd  witb 
Subject-matter  of  New  Statute  upon  the  same  subject;  and  tlus 
does  not  violate  the  constitutional  requirement  that  "every  act  shall 
embrace  but  one  subject,  and  matters  properly  connected  therewith, 
wnioh  suDjecv  sum  w»  czpressed  in  the  title,"  although  th*  «mb*1  «I  tha 
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lomMT  ilrtute  ii  not  mentioaed  in  the  tUb  ol  tiie  iMir  «iimIbmo1 
CMtherlr.  J^f^nomriBe  R.  R,  Co,^  358L 

C  GOVBTOFlteORTBAtNoPoWXBToDlSPSlinWRBFLAIHRlQUXBIiaEMIg 

ov  STATon.    AoM  ▼.  Qtardmer^  268. 
fieo  CoramOTiOHAL  Law;  Ck»SFoaATioiiB;  Cbiiiival  Law,  1,  2;  21,  2Sv  18^ 
89^  43;  OOs  Buono98»  1;  Judomditb,  15;  PuAUiio  ajtd  P&Acnna,  11, 
S5;  Pooft-ZJLWB;  1;  SiDiTonoN;  Statute  of  Fraum;  SrAnm  or  LmiTA* 
nous;  TAXATI05,  6^  8. 

STOCK  AND  STOCKHOLDEB& 
Am  Biinu  amv  BAvxiiro^  5-10;  CoNBTirunoNAL  Law,  6-10;  OoBPOEAn0H|| 
BuBOTiOKB;  AramL;  Fraud,  10-12;  Spiguio  PmiomifATffC^  8;  Bu»» 
BoaAno]r9  2L 

8T0RAQR 
See  BiiLMBifTS;  Goiocox  Caburbi,  16. 

SUBBOGATIOK. 

1.  GnDKBOR  OAmOT  Bl  SUBBOQARD  TO  AnOTHBB  CBBDROm's  BlOBTi  Wmi* 

OUT  Patoto  or  offering  to  pey  the  hitter's  debt    CaHer  ▼.  Ntal^  186. 

SL  GUDHQE  ov  COBFORATIOV  CAITNOT  BS  SUBBOOATBO  TO  AVOfHBB  GbBD- 

hob's  BiOBr  A0AXii8T  Stookholdbbs  even  by  peyiitg  the  Istlir's  dftla^ 
wh«e  tiie  f QfBMr  hss  no  reoonne  agsintt  the  stoekholdan.    /dL 

See  Tbust  Dbbds,  7. 

SUBSORIPnOXSl 
flee  Bqibb%  1|  Oowwitutiobal  Law,  6;  Ck>BPOBAXiOBS|  8-7,  Ifr-Ut  bioi 

TIONS. 

SUFFBBANCK 

8eBLAHDU>BD  ABB  TbBABT,  Ip 

SUPEBIOR  COURTS. 
See  JuDOMBim,  15. 

SUPERVISORa 
See  EuKTioBs,  L 

SUPREME  COURT, 
flee  DAJUaBSy  9;  Flbadivo  axt>  PBAonoi^  88^7. 

SURPRISE. 

See  ATTACliMBWTS,  ft 

SURVIVAL  OF  Aonona 

See  Fbaub^  10. 

TAVERNS. 
See  Ibbkbbpbbsl 

TAXATION. 
L  Am  Pabtt  has  bsiv  bt  Dbcbbb  Diybstbd  of  his  Tnui  io  Labb 
8ou>  FOB  Dbuvqubbt  Tazbs  of  one  year  he  oennot  hsTe  sadi  deons 
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ifl  mUU  bMMM  bi»  haipaid  tiistuM  teollMr  and 
MfOmkm  ▼.  Obrr»  4SL 

IL  yboKAMM  ov  TBB4Simnt  Who  Told  OamnuxMap^  Aamn  nur  K» 
Tazbikad  mama  Amtmrnu  AOAimr  hib  Lavis  bj  lAioh  ba  allowBd  lh» 
MMM  to  bo  Mid  for  dfllinaiioiit  texsitt  osiinot  oponito  to  iiiTsIidoto  o  dociM 
▼urtfaig  tbo  titio  in  tbo  parohoMr,  unlait  aomo  coUnrioii  or  frondwlBBi 
OMBlrfmtiiai  boiwoou  tho  twMnrer  ood  tbo  porchMor  on  be  abowB.    /i 

&  QBlJVnOK  THAT  PBOnSTT  WAS   AaBMS«f>  Ur  WbOVO  NaMH  OomB  TOO 

Latb  aftor  a  dooreo  baa  baen  enterad  eotabUahing  titb  thereto  in  a  par- 
at  a  aalo  tharaof  for  delinqnent  tazea.    Id, 

i'b  CnrmoAn  to  Towkshcp  AiwgwimrT  BoUi  b  Faxai&t  J>^ 
raonrs  wben  it  atatea  tbat  the  agseaooin  have  eotiiiiated  the  zeal  eatato 
at  a  aom  wbioh,  for  the  pupoaa  of  aaaeairing,  they  beliered  to  be  tbo  troo 
▼afaio  tharaol,  inatead  of  at  what  they  believed  to  be  tho  troo  eaah  toIbo 
thoreof,  aa  required  by  law;  and  a  aalo  for  taxea  lofied  on  the  baaia  el 
aooh  aaaaaament  roll  ooa^qra  no  title  to  the  purohaaer.  OlaHt  ▼.  OroMt 
Tit. 

S.  What  Law  RBQinsn  to  mm  Dovi  for  PBornonoir  of  Tax-patsr  in  the 
aaaeatinciiit  and  ooUeotion  of  tazea  ia  mandatory,  and  oannot  bo  regardad 
aa  merely  diraotory.    Id, 

$,  JuDOMBZiT  roB  Tazb  IS  Fatallt  DEfBoriv  if  it  doea  not  ahow  tiba 
amount  of  the  tax  for  whioh  it  waa  rendered.  The  vae  ol  nnmenla 
abnply,  withoat  any  words  or  marka  to  ahow  for  what  tiiay  atand,  ia  in- 
aofllcient.    Loioreaee  ▼.  Fiut,  274 

T.  BaOOBD-BOOK  OV  JlTDOMBirTB  FOB  TaZXS  IR  SbPABAIB  AHI>  iRSBPBIIDBirS 

Sboobb,  under  the  lUinoii  aiatate,  and  the  reoord  of  a  Jodgnant  therein 
mnat  be  oomplete  in  itadf ,  without  referenoe  to  the  general  reoordi  of 
thoooort    Id, 

H  BacaTALa  iir  Tax  Dbbd  abb  hot,  nr  Thbmbiltxb,  Evidbvcb  of  CkxMPU* 
AHCB  WITH  Statdtb,  in  making  tax  aale,  unleaa  made  ao  by  atatnte^  bni 
tbo  harden  ia  on  the  party  claiming  nnder  anoh  deed  to  pro?o  by  other 
ovidenoe  fall  oomplianoe  with  the  reqairementa  of  the  atatoteu  ITorA-^ 
ktgr,  WA9Ur,  543w 

%  LaPBB  of  TiHB  will  hot  AllOBP  PBIUMFriVB  EWDBWCB  OF  BaogLABiTr 

OF  Tax  Salx,  if  porohaaer  and  thoee  claiming  onder  him  have  had  no 
pooaeaeion  onder  tiio  deed.  Bat  an  andent  deed  and  ita  radtak^  together 
with  anbaeqnent,  long-oontinaed,  and  nninteinipted  pooaeeaion  are  en* 
donee  from  whioh  oomplianoe  with  atatate  in  regard  to  tax  aalea  may 
bo  preaomed,  and  the  qneation  thereon  ia  one  for  the  Jnry,  open  all  tho 
oridenoe  in  the  oaae.    Id, 

1€l  Olaikabt  itkdxb  Tax  Titlb  whosb  Tixlb  has  bbbb  Bbeablibhbd  bt 
Dbobxb  Ertxbxd  upob  Dbfault  of  Fobmxb  Owbxb  mnat  pro?o  thai 
aH  the  reqniaitea  of  the  law  have  been  oomplied  with;  and  nnleai  tho 
■tepa  wbioh  tho  law  reqnirea  to  be  taken  have  been  regularly  poraaed 
tiia  oonrt  haa  no  Jariadiotion,  onder  the  law,  to  divert  a  party  of  hiaprop* 
arty,  and  vert  it  in  the  state  or  another  perM>n.    McQiAm  ▼•  OaoTt  42L 

IL  Mauob  vxxd  hot  bb  Pbovxd,  although  Allboxd  nr  Diolabation,  in 
an  aotion  on  the  oaae  againrt  a  town  aaaeaaor  for  altering  tho  aaaaaament 
Brt  after  it  haa  been  perfected  and  lodged  with  the  town  olerk,  by  reaaon 
of  whioh  alteration  tiie  plaintiff  is  compelled  to  pay  an  inoreaaed  tax  in 
order  to  aave  hia  property  from  sale  onder  the  tax  warranl    And  it  ia 


t 
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lor  th»«onttodiaifB  tiM  Jwy,  faimuli  mm^  HmM  th»  aP^grtioa 
«f  bmUm  ii  a  Mtaid  pMt  of  the  dMkntioB,  i^iA  ttiiniHWiry  to 
prarci  ArMoliCr^t.  (7ou  T.  CMifay,  65. 
IS.  Umlawvul  Aunouanxnr  ov  AwnwHinniT  Lmr  bt  A—imob  aAv  Ife  has 
pMwd  out  of  Ills  pow«r  is  a  dirsol  ▼iolstkm  of  tiis  tii^ts  of  tiis  owBsr 
ol  tiis  |«mwfty  asBssBsd,  for  which  ho  msy  suteia  sa  asiioaB  IinsposU^s 
of  «hs]Botif«witliwhidiHwasdoii«*    M 

TBLBGOLAFH  00MB ANTES. 

MaaoLMsmm  tha>  Tmjuaura  Compavt  inu.  hot  ■■  Bsiomau  iok 
MBRAn  In  tnmsmiitiiig  a  mssBsgo,  unless  the  ssms  Is  npsslsd  and  an 
additMwisI  sun  paid  thsrafor,  is  JnsI  and  rassonsWa,  and  a  psnon  who^ 
having  notios  of  siuh  regalatum  bioii|^  homs  to  his  knoiHadge^  ssods  a 
■ssMgs  withont  having  it  repeated,  is  to  he  legaidsd  as  having  smI  It  at 
hii  own  risk.    Oamp  t.  Wuimn  Unkt^  T§L  Ox,  46L 

TENANIB. 
^mWrnMavoMMnOcarmAacBtli  hAXja/amD Ji9»Tmua% 

TENANT  AT  SUFFEBANG& 
See  Laxblobd  aitb  TncAXTy  9. 

TENANTS  AT  WILL. 
8sa  L4iiDu>u>  AHD  TnusTf  %  IL 

TENDER. 
8sa  OcuttonATioira,  9;  Tkoivin,  X 

TESTAMENTS. 
See  WiLiA 

THEATERS. 

IkiAxm  Tiasn  b  Mbixlt  RnvooABLa  Lioimni  lo  EHram  Past  «» 
Tmunn  SnuifUD  upon  it^  and  if,  before  the  holder  hss  entarad,  the 
Uosnsor,  with  no  more  force  than  is  neoeesary  for  the  pnzpoee,  prevents 
him  from  altering,  he  cannot  maintain  an  action  of  tort  for  the  exolnsion, 
though  he  might  in  an  action  of  contract  recover  the  money  paid  by  hia 
lor  the  ticket,  and  all  damages  which  he  snstsined  by  breach  of  the  oon- 
tiMt  Implied  by  the  sale  and  delivery  of  the  tiokei  MeOrm  r.  ManK 
740L 

TICKETS. 
See  OomiOH  OAWiTmiM,  20;  Thxaxb^ 

TIMEL 
8sa  'Slahbis,  10;  Tbustt  Duds,  4  6^ 

TITLE. 

AammjTf  8;  BAiuiiBm,  2;  Oortraois,  15^  16|  OoBMBaiin»%  8|  Oor* 
wxAanB,  1;  Ezscunons,  13;  Judomkhts,  d;  Mobioaou,  8;  Noiigi,  t| 

Posbobzon;  Statutxs,  5;  Taxation,  l-A,  10;  Wills,  16L 
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TORTS. 
8m  AamsmnOt  1%  Iaili  Nmionrci;  SLunxiBi  Tkiaxbii 

TttOVWtL 

TOWNS- 

8m  OCMtfOBATroBW,  gg-Ml 

TRSASUBSBa 
8m  Taxaxiok»  % 

TBBSPASa 

1*  jfbvwBBovDiiBnuuR  VMMD  HOT  Sir  FouH  LaAfliinnm  Wi 
JwnWMiii«aMti<mlDrliiMkingMMlimt«iiig><kiMi  INBmt.. 
7001 

H  Vaud  Lbasb  IC4T  ■■  oivBH  IN  BvximGB  AS  FuLL  Lboaii  Dsm  fal 
MftionforbfMkiQgaiidoiitaringaoloM.    M 

8m  Fmmqeb;  RinjtftAiw,  6-7;  Thbatiu;  Amumwit,  L 

TBOVER. 

L  BuAOR  OF  CknBTmAoi  bt  Pomtivb  Mdookdoot  Istoltoto  Lqm  ob  0» 
•nujonov  of  FRoraBrr  Bazubd  is  a  oonveraion.  PkUSpt  t.  .Bi  iV>i— , 
227. 

IL  Acnoa  of  Tqbt  fok  Ck>imBsioR  of  Qold  Ooaa  Isbusd  bt  PaiTAxm  lv« 
MTXDVAL^  of  the  TiliM  of  too  doUuB,  «nd  oomnt  in  umo  parti  of  tiia 
ooontry,  and  paned  away  by  mistake  for  a  half -doIlar»  and  than  bj  Ilia 
rMaiver  to  a  third  penon  for  the  same  amoont,  is  maintaiiiahlo 
th^  lait  pflnon  after  ^flmft^d  made  and  tflndiwr  of  a  half-dollar* 
T.  OoktTS^ 

i9M  BAnjODm,  0,  7;  Goiaiair  Ojbiwbiiii,  1& 

TRUST  DEEDS. 

L  Dbd  of  Teuct  n  hot  Voib  as  AOAurar  Cbbutobs  boMue  It  pwifito 
for  the  payment  of  a  debt  which  is  diaohaiged  by  the  insoivMi  lawn 
WVmm  ▼.  BtumO^  945. 

t,  Dbsm  of  Tbost  to  Skpobb  Futubb  Abtaiiob»  if  made  bona  /U%  an 
Talid.    Id. 

Si  AsTAiran  liADs  uvdeb  Died  of  Tevbt  to  Smobi  Fotubb  Aotaxcb 
take  preoedenM  over  ftlalipf  arisinff  under  a  deed  of  oonveyanM  Mbee* 
qventiy  eseoated  by  the  gruitoTy  altiioo^  the  ad^anoM  wwe  made  sab- 
■eqnent  to  the  eseoKtion  of  the  conveyanoeL    Id. 

4  OMnmoir  to  Staib  Tub  whbv  Fibst  Advancs  was  to  bb  Ha]»  in  deed 
of  trust  to  seoors  fatnre  advances,  and  proyiding  that  the  loans  were  to 
oontinae  for  thrM  years  after  the  time  of  the  first  loan  doM  not  invali* 
date  the  deed  m  making  the  period  of  the  doration  of  the  transaetion 
indefinitei 

6,  Tdeb  DuBiiro  WmcH  Aotakcis  abb  to  bb  OoMmrnBD  need  not  be  stated 
in  a  deed  of  trost  to  seonre  future  advances.    Id, 

C  BxzBHiBio  BviDBNOB  TO  Show  Ajcookts  LoAinED,  and  the  time  dnriug 
which  the  loans  are  to  be  continued,  is  admianUe  where  a  deed  of  tnul 
to  secure  future  advances  U  given;  such  evideuM  doM  not  oontradiet  of 
altar  the  deed.    M 
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9»  CoBPORATioir  Gbiditob  UiraicuBKD  oakvot  bats  DmcaMM  that  Movbt 
Raised  uia>XB  Tsun  Dud,  whereby  wiother  creditor  is  eeonied,  mmj 
be  paid  over  to  bim  to  enable  bim  to  obtain  an  aMigmnent  of  oertaia 
bondi  held  by  the  latter  creditor,  entitling  him  to  reiort  to  the  etook- 
holdera.     Ocurter  ▼.  yeal,  136. 

0b  MisooNDxror  of  Tbubths  unbxb  T&un  Died  in  not  Sxluvo  OAmoT 
Ames  Cbkditoiis  or  impair  their  rights  nnder  the  deed.    Id, 

^.  Bill  to  RBmumr  Tbustus  uhdxb  T&ust'Deid  vbok  Suxnio,  filed  bj 
an  onsecored  creditor  of  the  same  debtor,  alleging  that  after  selling  and 
paying  the  debts  seoored  by  the  deed,  the  trostees  will  abnae  their  tmsl 
by  applying  the  residue  of  the  proceeds  to  the  daima  of  persona  noi 
creditors,  raises  no  eqnity  entitling  the  complainant  to  reliet    /d. 

ISm  GoBroEATioira,  20;  Fraudvlut  Covtstaxcbi,  1-3;  Mabbibp  Warnvt 

3,4. 

TRUSTS  AND  TRUSTEES. 

8m  Attaohmbito,  1-9;  Bavks  ahd  Bahkino,  S,  6;  OosuwATion^  89| 
MoBTOAftHy  2;  Statutb  of  LmiTATiONa,  2;  T^uir  Dbbbs. 

TURNPKESL 

1.  SASBiaDrr  iir  Tubhfixb  Road  is  Visrd  nr  Pubuo  in  sobstantially  tht 
same  manner  as  is  that  in  a  commoa  highway.    8taU  ▼.  if  erfne,  89. 

2L   RlSUlfPTION  BT  SOTBBBIOir  PoWXB  OF  FbaNCHISB  OF  TCBBPIBB  OoMPAVT 

leayea  the  pnUio  easement  in  the  road  disburdened  of  the  tolls,  bat 
otherwise  nnaffeoted.  IcL 
X  OwHBB  OF  Laud  Taxbb  fob  Tubrfixb  is  Pbbsumbd  to  bavb  Rbubivbd 
CoMFBHSATEoy  for  a  perpetual  paUio  casement  when  the  road  wae  flrsi 
laid  oat,  and  lie  la  not  entitled  to  any  farther  compenntion,  m^iSB  tht 
legialataie  aabaeqaently  conTcrts  each  tompike  into  a  pvUio  14|^iwaj, 
/d 

UrONOORPORATED  S0GIETIE8L 
See  OoBFOBATioirs,  23,  21 

USURY. 

L  BoBiTS  Paid  fob  Loan  bt  Bobbgwbb  fbok  Babxibo  abd  Buhjiibo 
Amooatiob,  organised  onder  the  Goonectioat  act  of  18fi0^  doea  not 
render  the  loan  osarioos,     Wett  WinaUd  Scmings  As^n  etc  ▼.  i^brcf ,  06L 

^  AOBBEICBBT  BT  ObBDITOB  TO  FORBBAB    FOB    ObB  TbAB,  AFTBB  DbBT  IS 

Due  abd  Patablb,  in  consideration  of  the  debtor's  promise  to  pay 
twenty  per  cent  interest,  is  usarioos,  and  that,  whether  the  debtor  had 
or  had  not  previoosly  agreed  to  pay  the  creditor  whateTcr  interest  the 
creditor  mi^t  have  to  pay  for  other  money  in  consideration  of  his  for- 
bearance to  the  debtor.  Shirley  v.  Welty,  244. 
t*  Aobbbmbmt  fob  Obbatbb  Ratb  of  Irtbbbst  thab  That  Allowed  bt 
Statute  on  a  pre-existing  debt  for  an  extension  of  the  time  for  its  payw 
ment  is  within  the  atatate  and  nsnrioas.    Id. 

VARIAKGR 
(Bee  Cbdobal  Law,  13;  NBauoBiroB.  4;  Pleadibo  abd  PBAonoB^  13|  14 
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VENDOR  Ain>  YENDE& 

L  Catbat  Emnom  n  Bulb  mtwimi  VmaB  akd  Vi 

CoUkr  T.  JTarhnw,  216. 
t.  Vbhdss  will  hot  bi  Gbavisd  IjuvHcnoH  AOAnrar  Son 

MOVBT  OF  Laitd,  on  groand  of  ▼codor^t  mknpnMntetkn  ■■  to  lbs 

daottTflOMt  of  tbo  property*    /dL 

S.   BOVA  FiDB  PoaCBASXE  OF,  LaHD  WITROUT  NonCB  D  PBOnOfBD  *ffiTTlg 

Vxhimb's  Libn.    /dL 

4.  In  AasuMHUT,  Gbahtbb  mat  Rbootbb  AOAxmr Gbabtob,  iBirlMlecriA 
part,  tho  prioo  of  land  DOt  oonv^ed  to  lum,  and  in  mdi  cmo  ponl  praoff 
ia  admiambU  to  ahow  that  the  pnrohaaa  piioa  haa  been  paid  and  a  ea»» 
Tqranoe  refoaed.    Good^peed  ▼.  FitUetf  672. 

A.  VBBDOB'a  Lam  mat  bb  Ehfobobd  ih  Aonoir  ob  FBOvnBOiBTHonlor 
pordhaae-price  of  land,  where  the  code  aboliahea  diatiiictioDB  betweaB  a** 
taooa  at  law  and  aoita  in  eqnity.    Kem  t.  ffagUrigg,  2&k 

6L  WhBBB  TbAHSFBB  OF  LaBD  D  MaBB  PbBDIHO  SfTIT  TO  EHiaBOB  VBBBQBli 

Ldui  thereon,  itia  not  neoeMaiy  to  make  the  Fendee  apaiij,  iorheli 
affected  with  notice  of  the  (2f  peadesi,  and  hia  intereat  ia  anbjeot  to  tiiB 
Jndgment  rendered  therein.    Id, 

7*  AaOOBMBBT  OF  NOIB  GZTBH  TO  SBC3UBB  PUBCHABB-MOBBT  OF  IiABD 

with  it  the  Tendor'a  lien  on  the  property.    Id, 
See  XxBOonoBB,  7;  Fbaud,  6;  Fraitdulbht  Cohfbtabcb;  Ki 

IbBXBUMBMTB,  21;   SpBOFIO  FXBIOBKABGIL 

VERDICT. 
See-CBDEiBAL  Law,  11, 18»  24-26L 

VESSELS. 
See  OoBTmAion,  10;  Efxdbkob,  9;  Irsubahob— IfABoni; 

VESTED  RIGHT. 
See  -CoKHTiTUTioyAL  Law,  2,  S,  7-10. 

VOID  ATTACHMENTS. 
See  Attachxkhtb,  6,  7. 

WAIVER. 
See  Amumna,  1|  Dbbdb,  2;  Plbaddto  aitd  Pbaoxioii^  44| 

WARDa 
See  GuABDiAH  aitb  Wabsi 

WAREHOUSEMEN. 
See  CoMKOK  Cakbibrs,  18. 

WARRANTY. 

8m  AmPOTy  8|  COFBHAHn,  1,  2;  Jin>OMBRT8,  111    NBaUOBBQ^  111   SUMk 

1,  2. 

WATERCOURSES. 

Fbohuitob  n  kot  BotrvD  to  Yield  Part  of  his  Soil  for  the  €iuuBtrB» 
tion  of  a  levee  for  the  purpose  of  reclaiming  oTorflowed  landa^  whn 
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«Mh  levee  was  not  neceeaary  oiigiitally  to  prevent  hli  Lmdi  from  innn- 
4ation,  but  wm  randerad  neoeasary  by  the  doeing  of  a  bayoa  for  the  par* 
pOM  of  ledaiming  landa  belonguig  to  the  state  or  individnala.    OaA  t« 
iraUHwrd,  ffl& 

See  HJABiMKiiTgy  1;  NMUonrai,  T*  & 

WELLa 
See  Nmuokhgi^  7»  8. 

WILLa 

1.  TmoAvm  mustKitow  Oostihtbof  Wnx,  Imt  ordinarily  tiielaw  wQltafco 
his  bore  aignatoze  as  proof  of  such  knowledge.    JJe^ftet  r.  Men^Af  1S7* 

tm  Wmam  Writeb  of  AKonnui'a  Wiu.  Takbb  Labob  Bnranr  nnder  it, 
the  testator's  knowledge  of  its  oontents  moat  be  shown  by  proof  that  it 
was  road  to  or  by  him,  or  that  he  gave  instniotions  for  it|  or  by  proof  of 
some  other  &ot  or  faots  of  equal  force.    Id, 

X  DocuxsTT  AS  Follows,  beivo  WRrrrxN,  Sionbd,  and  Dated  entirely  by 
the  hand  of  the  testator,  is  valid  as  his  olographio  will  or  oodioil:  "  $100^« 
OOOl  New  Orleans,  January  26,  1848.  Foot  years  from  and  after  my 
death,  I  hereby  anthorise  and  direct  (and  will)  my  ezeoators  to  pay  onto 
Franois  Pena  one  hnndred  thousand  dollars.  John  MoDonogh."  Pena 
V.  New  Orleant  and  BaUvrnwe^  606. 

4.  PosTBRioB  Will  ouurvoT  BE  Rejected  becanseinoonsistent  with  a  previoofl 
one,  nor  for  inoonsistenoy  with  expressed  sentiments  of  the  testator,  and 
snspioions  are  not  permitted  to  coonterbalanoe  the  testimony  of  nnmer- 
oos  and  nnoontradicted  witnesses.    Id, 

6.  Pabticitlab  Lboatkb  d  Entitled  to  iNTEBEnnponhis  legacy  befwesoit 
broaght  to  recover  the  same,  only  when  his  case  is  within  the  provisions 
of  artide  1624  of  the  Looisiana  cod&    Id, 

6.  Pateb  Duly  Siovxd  and  Attested  is  Will  entitled  to  probate,  whioh 
deehurea  that  it  is  the  maker'slast  will  and  desire  respecting  lus  property, 
and  that  he  haa  made  a  previons  will  which  is  contrary  to  hia  present 
wishes,  bat  which  is  now  oat  of  his  posseesion,  so  that  he  oannot  destroy 
it|  revokes  all  former  wills,  and  leaves  the  distribation  of  his  pfoperty 
nnder  the  laws  of  the  state.    Luom  v.  Par9on$,  147. 

7.  Will  Disposino  of  Pbopebtt  Aocx>bdino  to  Laws  of  Dibibibdtion  ia 
valid  in  Georgia,  thongh  not  in  EngUnd,  and  the  heirs  take  nnder  the 
will,  and  not  by  descent.    Id, 

$,  Pafeb  whose  VALiDnT  AS  Will  is  Contbbted  mat  bb  Bead  to  Jubt 

on  appeal  from  the  ordinary,  bat  each  reading  gives  it  no  validity.    Id, 
t.  AnsBTiKO  Witnesbbs  to  Will  mat  TssTiFr  to  Sionino  in  Tbstatob's 

Pbesenob,  where  the  attestation  daoae  states  only  that  the  will  was 

signed,  sealed,  etc.,  in  the  presence  of  the  witnesses.    Idi 
IOl  Will  is  Ibtalidated  bt  Delusion,  where  it  is  the  result  of  the  delii« 

sioB,  bat  not  otherwise,  aa  a  genenl  rale.    Id, 
IL  IJmdbb  Gavbat  Ghaboibo  Will  to  be  Bbsvlt  of  Dblubiov  aoaibbi 

Gavbaxob  speoially,  the  Joiy's  attention  should  be  partioolarly  eaUsd  to 

thatissoei    /d 
IS.  Bbsbntmbbt  of  Tbbkatob  aoainst  Son  not  Amoubtuw  to  Dblosiob 

win  not  vitiate  a  will  pr^Jndicial  to  the  son,  made  in  aooordanoe  with 

previoosly  declared  intentiona.    Id 
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13.  To  OoRnrnnrx  Valix  Attbtation  or  Will,  Tbtaior  xinsr  mm  so 

KIT  to  witaasMt  and  they  to  him  that  he  mi^t  and  probably  did  aee  the 
atteitatlon,  and  it  will  not  anfiSoe  that  he  mi^  haTo  seen  the  att—laliun 
by  **^*^"r»g  his  aitnation,  or  caoaing  it  to  bechanged,  or  by  removing  any 
interrening  obatmotion.    Reed  v.  Roberte^  210L 

li.  AmsTATiosr  or  Will  BCads  bt  Tsstatob  nr  Kmnas,  to  bs  in  ho 
Pbbsbngb,  moat  be  made  ao  as  to  be  within  the  aoope  of  his  Tision  witli- 
o«t  hia  changing  his  position  or  ramoTing  any  intervening  obstruction.  LL 

UL  TMrATOB'a  Childbxn  Livino  at  Timb  ob  his  Dbath  Bboomx  his  Bkf- 
uns,  nnder  a  will  devising  his  property  to  tmsteea  to  hold  nntil  his 
youngest  ohild  should,  if  a  male,  attain  the  age  of  twenty-one  yean,  or 
if  a  female,  eighteen  years;  and  providing  that  upon  the  determination  of 
the  trust  aU  property  should  be  divided  amongst  the  surviving  duktrea 
of  the  testator,  their  heirs  and  awrignWi  as  tenants  in  ooomion.  Hemp* 
stead  v.  Dieketm,  260. 

16.  Chtldrbic  Livmo  at  Dbath  of  Tbhtatob  Takb  Vbbecd  FsB-ancPLB  Eb- 
TATi^  subjeot  to  the  trost,  under  a  will  deviaing  the  land  to  iniafceea  to 
hold  until  the  youngest  child  of  the  testator  ahould  attain  majorify,  and 
then  to  divide  it  among  the  surviving  children  of  the  testator,  their  heiiu 
and  assigns;  and  this  estate  may  be  alienated,  is  descendible,  and  may 
be  taken  on  execution.    Id, 

17.  Bbtatb-tail,  and  not  Estatb  bob  LnrB,  Pabsb  bt  Bxtibb  ob  Land  to 
be  equally  divided  among  three  persons,  with  a  subsequent  provision  that  in 
case  one  of  them  shall  die  without  lawful  issue,  the  property  given  to 
him  shall  descend  to  the  testator's  heirs  in  fee.    Hayvoard  v.  JSTowe,  73^ 

18.  Obphans'  Coubt  op  Mabtland,  in  ADMimNO  to  Fbobatb  the  will  of  a 
married  woman,  disposing  of  her  separate  property,  does  not  decide  upon 
the  right  of  disposal,  but  merely  the  factum  of  the  instmment.  The 
question  of  power  of  disposal  belongs  to  the  ooorts  of  law  and  equity. 
Mkhad  v.  Baker,  693. 

See  OoNTBACxs,  14;  Husband  and  Wifb,  2;  Mabktbd  WomWy  1^;  Fbo- 
batb Courts,  t, 

WILL,  ESTATB  AT. 
See  Landlord  and  Tbnant,  2,  S. 

WITNESSES. 

1,    TBBTDfONT  OF  WiTNBBS  SHOULD  BB  EXOBPTBD  TO,  OS  a  gOIMnl  mle^  BS  8001ft 

as  a  party  is  made  aware  of  the  witness's  incompetency;  and  where  the 
counsel  at  the  trial  has  in  his  possession  the  proof  of  his  interest,  he 
ought  not  to  allow  the  case  to  proceed  without  disclosing  the  objection. 
This  rule  does  not  prevail  in  its  strictness  where  the  examinatian  com- 
menced under  a  reservation  of  the  right  to  object.  Andre  v.  Bodman, 
62a 

2.  Interbst  ob  Witnbss  being  ov  Doxtbtful  Natu&b,  he  is  not  tnoompetent 
to  testify,  as  an  objection  goes  to  his  credit,  and  not  to  his  competency. 
Id. 

S.  WriNESS  Interboted  on  Either  Side  of  a  controversy  is  competent  to 
testify.    Id. 

4.  Contraotor  is  Coicpetbnt  Witness  in  Action  bt  Worxmbn  against  the 
owner  of  the  property  for  servioes,  to  prove  their  value,  although  he  wa» 
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origiiially  bind  hy  the  oontncfeor,  where  the  oontnet  ham  been  abaa- 
donedy  and  the  owner  agreed  to  pay  the  woricmMi  if  thqr  would  go  oa 
with  the  work.    Id 

&  If  QvB  Co-Dxrain>A]rr,  vasa  Fmopeb  Pabtt  to  AonoK,  OiAfli»  omuva 
PEOOTtfwt  OF  Plxabino  and  before  he  ia  offered  aa  a  witneie,  to  be  adTene 
to  plaintiff,  saoh  defendant  oannot  be  examined  aa  a  witneas  on  thepbin- 
tifTf  behalf,  under  the  atatatea  of  Indiana,  where,  aa  to  the  matten  put 
In  iaane  hy  the  pleadinga,  the  real  oontroTeray  ia  between  the  two  de> 
fendanta.  Though  a  party  in  hia  complaint  name  himaelf  plaintiff  and 
other  perMoa  defendanta,  it  doea  not  follow  that  all  the  defendanta 
named  will  neoeaaazily  oontinne  their  adTorae  relatione  to  him  throoi^iont 
the  action.    Swift  v.  Ellawarih,  318. 

6L  WirarnB  mat  Givn  Opinion  as  to  Capaoitt  of  Puson  as  MnxwaioiiTt 
loonded  <m  work  done  by  auch  peraon,  where  the  witneaa  ia  a  mill-owner 
of  twenty-fire  or  thirty  yeara'  experience.    Dotter  ▼.  Bromi^  107. 

7.  Wmneas  kat  mb  Im pkaohbd  on  Trial  of  iNDiomiNT  by  proof  that  he 
teatified  differently  before  the  grand  juiy,  and  the  teatimony  of  grand 
juron  ia  adniiaaible  therefor.     OommanweaUh  v.  Mead,  74L 

9k  If  WiTNXBS  Consents  to  TisfiZFr  at  All,  so  as  to  Gbixinati  Hdisxlf 
AS  Well  as  Dxfbndant,  he  must  answer  all  questiona  legally  put  to 
him  oonoeming  that  matter.  He  oannot  be  allowed  to  atate  auch  facta 
only  aa  he  pleeaea  to  state,  and  to  withhold  other  facta.  OommomweaUh 
▼•  PrioBf  6o8. 

f  •  IBBBONaons  Claim  of  Fbitiubon  fbom  ANSWXBnra  QuasiiONs,  bt  Wn- 
mas,  in  which  he  ia  anatained  by  the  court,  ia  cored  by  the  aubaeqnent 
offer  of  the  witneaa  to  anawer  the  queationa.    Id. 

IOl  In  AonoN  fob  Damagbs  for  Injitrhs,  Prbson  not  Pktsioian  mat 
Thtift  whether  it  was  neoeaaary  for  a  party  to  receiye  medical  aaaiat- 
anoe,  and  the  length  of  time  auch  aaeietance  waa  neceaaaiy.  Ohieago  etc^ 
S,  R,  Oa.  Y.  Oeorge,  239. 

IL  Witness  cannot  Tsstift  as  Expert,  nob  at  All,  aa  to  whether  cer- 
tain apeoified  facta  would  increase  the  ratea  of  inaurance  upon  property 
inaored,  aa  the  question  inyol^ed  is  not  one  relating  to  mattera  of  acienoe 
or  akill,  but  oalla  for  the  opinion  of  the  witneaa  upon  the  inflnenoe  which 
certain  facta  woold  haTe  upon  others,  and  whether  they  would  be 
induced  thereby  to  charge  hi^er  ratea  of  premium.  Joyce  v.  Maine  Ine. 
Co.,  636. 

IS.  Expbbt—It  REQXTiBBa  no  Special  Skill  or  Ezpbrddtce  to  Answer 
whether  the  master  of  a  Teasel  would  "probably  know  that  hia  foremast 
waa  aprong,  his  trysail  split,  and  his  standing  rigging  in  such  condition 
aa  to  need  replacing,"  and  a  qneation  to  that  effect  to  an  expert  ia  conae- 
quently  ioadmiaaible.  Perkins  y.  Augusta  Ins.  A  B.  Co.,  654. 
flea  Criminal  Law,  8,  46;  Eyidenck,  21-23,  25;  Husband  ani>  Wife»  t| 

Wills,  9. 

wkits  of  ENTEY. 

See  Executions,  14,  16. 

WRIT  OF  ERBOB. 
See  Criminal  Law,  21-23. 

WRITS. 
See  Habeas  Corpus;  Replevin. 
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tete  an  imposiabla  erima  and  an  impoaribla  laol  Haooa  aa  aolifln  lor 
alandar  will  lie  for  obai^ging  aa  imponible  crime  and  an  imxKwriMe  fMt. 
The  eonit  will  not  aay  that  aexnal  interooune  between  a  dogand  n'woBin 
impoBiaUei  nor  that  if  poasible,  conoeption  mi^i  not  fdUov;  bnt  if 
woieh  oonnection  and  oonoeption  are  impoosible»  it  ia  not  known  to  the 
people;  and  the  people,  thoagb  bound  to  know  the  law,  aie  not  bound  to 
know  pbiloeophy  or  the  faola  and  prinoiplaa  of  aeience.  Amnkm  t.  Vmi^ 
SSL 
^  That  Womajt  was  Called  V^hou  nr  Jwn  is  No  Bzoon  in  aa  aotion 
for  alander.    Hatiejf  ▼.  Aiodfct,  2S2L 

9.  Haliob  n  IimziD  vbom  SPiAKiva  Slasderodb  WoiiNi»  and  that  they 
wwe  spoken  in  the  heat  of  paaiion  doea  not  tend  to  rebat  the  OMlloe  thoa 
implied.    Id. 

4.  EviDnroB  or  PicmriABT  CxBoimsxAiron  of  SLAVDisnt  is  Pnomio 
u  Qrm  TO  Jubt,  aa  is  also  evidence  of  his  position  and  tnHnimne  in 
society,  and  these  may  be  considered  in  estimating  damages^    I<L 

Z^  That  Woman  was  Quabbeuou  oois  vot  Amor  mot  Qbrsbal  Gbab* 
Aon&  for  chastity,  mot  ezonse,  nor  in  the  least  palliate,  a  gronndlem 
charge  against  her  of  inoontinenoe.     /d 

^  WoaD8  Spokbn  nr  Dibpabaoimint  of  Pkboov's  Okabacxbb  are  to  be 
inteipreted  in  the  sense  that  a  person  of  ordinary  capacity  would  nndeiw 
stand  them;  the  old  role,  that  when  sosoeptible  of  two  oonstractions  tiiey 
are  to  be  nnderstood  in  their  milder  sense,  is  exploded.  lAUle  v.  Bartom^ 
219. 

7.  Words  AonoN ablb  pbb  Si  must  Ibifuti  Csna  Ixdiotajblb  ajtd  Pmr- 
niiTA»T.«  in  a  temporal  court  of  criminal  Jnrisdiotioii,  or  mut  eiiaige  aa 
infections  diMSse.    Id. 

9.  To  Sat  OF  PkBSOH  TEAT  Hi  IS  ThISVINO  PUFFT  D  AonovABU.     Id, 

'd.  Slander  is  not  Jusixfod  by  the  cinmmstanoe  that  the  first  hanh  ex- 
pression was  used  by  the  one  slandered.    Id» 
lOl  Tm  WHXN  Slander  was  Sfoejbn,  as  Laid  nr  Dbolaration,  d  Iioka* 

TBRIAL.     Id. 
11     ]>B0LARATION  IN  SlANDER  AlLEOINO  THAT  DeTENDANT  CaLLBD  PLAINTIFr 

Thievino  Pufft  is  not  demurrable,  where  it  does  not  appear  therein 
that  the  words  were  used  in  a  connection  not  impating  a  criminal  ohaige; 
and  if  snch  is  the  case,  the  defendant  must  avail  himself  of  it  by  plea  ia 
defense,  vnlees  it  appears  in  the  plaintiff 'a  eridenoe  on  the  tiiaL  lAttie 
▼.  BarloWf  219. 

12.  Declaration  in  Slander  Allbqino  Words  not  Aotionarlb  rzgeft  as 
Afpued  to  Pbbson  and  Cirocmstangb  in  referenee  to  wkieh  the  wordi 
were  spoken  should  oontain  by  way  of  inducement  pnper  aFerments  to 
admit  proof  of  these  facts.    Id, 

ISL  Objection  that  Innuendo  is  nr  DnjuNonvB,  nr  that  It  Aujueb  In- 
tention TO  Oharoe  Bbstialitt,  or  "Croce  AOAnnnr  Natvrb,"  n 
Intalxd;  for  an  inferenoe  expreesed  in  the  eoRoqnimm  or  innuendo  in  a 
oomphunt  for  slander,  if  not  ootreot  from  the  words  alleged  to  hare  been 
spoken,  cannot  a£foct  the  suffidenoy  of  the  aTements  of  the  declaration. 
Ibis  is  on  the  ground  that  a  declaration  in  slander  may  be  suilioieat  with- 
out the  eoUo^uiuin  or  innuendoes,  which,  in  such  case,  may  be  regarded 
as  snrplasage.    Autman  r.  Veal,  S31. 
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E4.  PomTiva  iks  Wsll  as  CoKPSHaATORT  Damages  mat  bb  Qmor  nr  Aonoof 
VOE  8LAin>iB»  irhttre  the  defendMit  obtnided  himMlf  into  the  pliisftiirB 
booae^  and  fbere  offnvd  innilt  to  the  pUuiti£F'e  wifo,  at  the  Hbm  «f 
vttniagtiieaUiider.    £f  of2^  v.  Broo4»»  292. 

SODOMY. 
SeeCaiMiVAL  Law,  28^  29^  80* 

SOLVENCY. 
See  Fraud,  2-4»  11, 12L 

SFECLAX  DAMAGEa 
See  Damages,  9l 

SPECIE  TEBMa 
See  Plbadivo  and  Fractigi,  1& 

« 

SPECIFIC  PERFORMANCE. 

1.  In  Case  or  Parol  Promibb  from  Father  t»  ComnET  Real  Estate  io 
HIS  Sov,  if  the  promifle  is  clearly,  definitely,  and  conclusiTely  established^ 
and  where  the  son  upon  the  faith  of  it  has  entered  into  possession  aod 
made  Talnable  and  permanent  improvements,  it  seems  that  he  may  oom* 
pel  a  specifio  performance  of  the  promise     Moore  y.  Pienon,  409. 

t.  Parol  Promise  vbom  Father  to  (Jovm  Real  Estate  to  his  Sok  will 

BE  SPEOmOALLT  ENFORCED  IN  FaYOR  OF  PURCHASER    FROM  SON,  whSD 

it  appears  that  the  father  had  promised  to  oonyey  said  land  to  the  sonf 
that  the  son  had  thereupon  gone  into  possession,  and  made  large  and 
▼alnable  improyements;  that  the  father  lived  near  by,  and  had  knowledga 
of  snch  possession  and  improvements;  that  the  father  on  several  oooasioiia 
declared  his  intention  to  execute  his  pronuse,  and  always  spoke  of  th* 
laad^as  his  son's;  that  the  son  held  the  exclasive  possession  by  himself 
and  iiis  tenants  for  over  twelve  years;  and  where  it  also  appears  that 
while  the  purchaser  was  negotiating  with  the  son  the  pnrohaser  called 
upon  the  father,  and  that  the  latter  then  promised  to  make  a  deed  of  his 
legal  title.  Id. 
IL  Aabxbmskt  to  Cokyet  Land  and  Transfer  Shares  of  Stock  is  one  el 
whidh  a  eout  of  equity  wiU  compel  spedfio  perfonnanoe.   Leaeh  ▼•  Jbta^ 

718. 

See  Equitt,  & 

8FECX7LATIVE  PROFITS. 
See  Damaobs,  2. 

STABBINO. 
See  Criminal  Law,  2B,  2& 

STABLES. 
See  Nuisances,  4,  0. 

STATUTE  OF  FRAUOa 

h  GOETBACr  BY  WHICH  THIRD  PaRTY  ASSUMES  AND  MANAGES  DEFENSE  09 

Suit  is  not  within  the  statute  of  frauds,  as  being  a  promise  to  pay  ths 


i 
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